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IMMUNODEFICIENCY

SYNDROME

INTRODUCTION

When dealing with fundamental rights, rights which include pri-
vacy interests, legislation allegedly infringing upon such rights will
only be upheld if it can withstand a strict scrutiny analysis. A uni-
versal, mandatory testing program for the Acquired Immu-
nodeficiency Syndrome ("AIDS") will potentially infringe upon
privacy interests so such a program should, therefore, be analyzed
under a strict scrutiny analysis. This article will undertake such an
analysis. In so doing this article will consider the medical aspects of
AIDS and AIDS testing, as well as suggest constitutionally permissi-
ble methods of controlling the spread of the disease. Although not
specifically addressed in this article, a strict scrutiny analysis should
also be applied to smaller scaled AIDS testing programs utilized for
specific purposes. Examples include those programs designed for de-
termining an individual's eligibility for employment or for testing
marriage license applicants.

A constitutional analysis determining the legality of a universal,
mandatory testing program for AIDS involves a balancing approach
between the interest of the individual to be tested and society's inter-
est in being free from infectious disease. This type of problem is es-
pecially difficult to solve because both sides concerned possess
significant interests. On the one side, society is concerned that AIDS
will continue to spread, due to the fact that no chemotherapeutic
agent or vaccine has been discovered that prevents infection, reduces
infectiousness, or annihilates the virus causing AIDS.1 On the other
side, the individual to be tested is concerned about the invasion of
privacy, the potential for discrimination, and the possible constraint
on sexual activity and procreation.

BACKGROUND

THE DISEASE

Human T-cell lymphotropic virus type III/lymphadenopathy-as-

1. Mills, Wofsy & Mills - Special Report-The Acquired Immunodeficiency Syn-
drome, 314 NEW ENG. J. MED. 931, 931 (1986) [hereinafter Mills].
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sociated virus ("HTLV-III/LAV") infection has produced a new syn-
drome which was recently discovered in the United States - the
Acquired Immunodeficiency Syndrome.2 AIDS-related complex
("ARC"), which is sometimes used interchangeably with the term
"AIDS", is a term used to represent those individuals who show early

,signs of the HTLV-III infection. 3

AIDS was first reported in 1981 when an unusual form of pneu-
monia, Pneumocystis carinii, killed five sexually active gay men.4

Another report that year described an unusual form of a rare cancer,
Kaposi's sarcoma,5 in similarly immunodeficient homosexual men.6

Persons with AIDS become susceptible to various malignancies and
infections that ultimately cause their death. 7 As of June 22, 1987, the
Centers for Disease Control in Atlanta reported that AIDS had
struck 37,386 Americans, killing 21,621 of them.8 The disease is ex-
pected to continue spreading exponentially and it has been projected
that, in the United- States, the total diagnosed AIDS cases will reach
270,000 by December 31, 1991, with total diagnosed AIDS-related
deaths reaching 179,000.9 These figures are indeed significant when
compared to the approximately 292,000 Americans who lost their

2. Gallo, Markham, Redfield, Salahuddin, Sarngadharan & Wright, Heterosexu-
ally Acquired HTL V-II/LAV Disease (AIDS-Related Complex and AIDS), 254 J. AM.
MED. ASS'N. 2094, 2094 (1985).

3. See Local 1812, American Fed'n of Gov't Employees v. Department of State,
662 F. Supp. 50 (D.D.C. 1987). This court stated:

AIDS is a clinical definition developed in 1982 by the Public Health Ser-
vice's Centers for Disease Control to allow monitoring of conditions typically
associated with severe breakdown of immunologic defenses against viral, bac-
terial and parasitic infections, subsequently found to be caused by HIV. Clini-
cally the term includes 'opportunistic' infections that develop because of
immunologic breakdown and seldom endanger a person with a healthy im-
mune system, such as pneumocystis carinii pneumonia, tuberculosis, and in-
fections of the central nervous system such as toxoplasmosis; as well as
certain cancers, notably Kaposi's sarcoma and non-Hodgkin's lymphomas. A
variety of other serious conditions related to AIDS but not meeting the
clinical definition of the disease are described as involving AIDS-related com-
plex. These include persistent lymph node enlargement, fatigue, persistent fe-
ver, weight loss, diarrhea, and certain neurological problems, including
dementia.

Id. at 52 n.2.
4. Krim, AIDS: The Challenge to Science and Medicine, 1985 HASTING CENTER

REP., August, 1985, at 3.
5. See Morrisroe, AIDS: One Man's Story, NEW YORK, August 19, 1985, at 29

(stating that the average life expectancy of someone with Kaposi's sarcoma is about
eighteen months).

6. Krim, supra note 4, at 3.
7. Binder, AIDS Antibody Tests on Inpatient Psychiatric Units, 144 AM. J. PSY-

CHIATRY 176 (1987).
8. Sunday Journal-Star, June 28, 1987, at 3A, col. 1.
9. Debate Rages Over AIDS.Test Policy, Wall Street Journal, June 18, 1987, at 33

[hereinafter Debate Rages].
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lives in World War II and the 58,000 Americans killed in Vietnam.1 0

In March of 1985, a test was developed which determines
whether an individual has been exposed to the HTLV-III virus.1 The
test, called "ELISA", is an enzyme linked immunosorbent assay and
detects the presence of antibodies stimulated by the HTLV-III virus,
which are perceived by the body as "foreign" substances.' 2 A "reac-
tive" result may indicate that the tested blood contains specific an-
tibodies and the individual is thus said to be "seropositive" (exposed
to HTLV-III).

The ELISA test is very sensitive and produces results which cor-
respond closely to the presence of the HTLV-III stimulated an-
tibody.13 Unfortunately, the ELISA test is more sensitive than it is
specific so that in a healthy blood donor population, one out of every
hundred test results may register positive.14 From these, ninety out
of a hundred will be falsely positive.15 Because of this sensitivity,
40,000 of the 8,000,000 blood donations each year will be tested as
falsely positive.16 As a confirmation of whether an individual with a
positive test result is in fact infected, a more accurate test called the
Western blot is used as a confirmation of the ELISA test.17

Although the ELISA test detects antibodies stimulated by the
HTLV-III virus, the antibodies will first appear within two weeks to
six months after exposure to the virus.1 8 The antibody is naturally-
produced by the body in response to the introduction of the HTLV-
III virus.19 The existence of antibodies does not mean that an indi-
vidual will develop AIDS, but only that the person was exposed to
the virus.20 Preliminary estimates in groups of homosexual men ob-
served for two to five years indicated that only five percent to twenty
percent of persons with detectable HTLV-III antibodies actually de-
veloped AIDS.21

Of those individuals who have contracted AIDS, 65.9% are homo-

10. Brown, AIDS Discrimination in The Workplace: The Legal Dilemma, 92
CASE & COM. 3, 3 (1987).

11. Bayer & Levine, Screening Blood: Public Health and Medical Uncertainty,
1985 HASTINGS CENTER REP. 8 (August 1985).

12. Id.
13. Id.
14. Id. at 9.
15. Id.
16. Id.
17. Id. The Western blot is more expensive, and costs $100.00 compared with

$2.00 to $3.00 for the ELISA. Id.
18. Id.
19. AIDS - EMPLOYER RIGHTS AND RESPONSIBILITIES (CCH) 6, at 25 (1985)

[hereinafter Employer Rights].
20. Id.
21. Binder, 144 AM. J. PSYCHIATRY at 176.
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sexual or bisexual men; 16.6% are intravenous drug users; 7.6% are
homosexual intravenous drug users; 4% are heterosexuals; 2.9% are
transfusion recipients or hemophiliacs; and 3% have contracted the
disease by an undetermined cause. 22 However, it should be noted
that those individuals who have reported that they contracted the
disease through heterosexual contact could be hiding their drug use
or homosexual activity, which are the primary transmission methods,
thereby causing the statistics encompassing heterosexual activity to
be erroneously inflated.23

Research indicates that there are four ways in which AIDS can
be spread: 1) High-risk sexual contact 24 wherein there is an ex-

change of blood or semen;25 2) the sharing of intravenous drug need-
les;26 3) blood transfusions;27 and 4) transmission from an infected
mother to a child through pregnancy and birth.28

There is no evidence that the AIDS virus can be transmitted
from normal association with infected individuals. In fact, the AIDS
virus is relatively hard to contract.2 9 The virus has been detected in

22. Debate Rages, supra note 9, at 33 (citing Centers for Disease Control).
23. Decker, Prostitution as a Public Health Issue, in AIDS AND THE LAW: A

GUIDE FOR THE PUBLIC 82 (H. Dalton & S. Burris ed. 1987). This author indicates that
extensive research reveals that only a small percentage of AIDS transmission may oc-
cur through heterosexual contact. See id. Due to the small percentage of cases that
trace the HTLV-III virus to heterosexual activity, this author states that routine test-
ing of prostitutes is not a necessary measure to control the spread of AIDS. Id. at 82-
85, 88-89. He believes those reports that attribute AIDS to prostitution fail to report or
detect the fact that infected prostitutes are often intravenous drug users. Id. at 82-83.
Further, he claims the practices of prostitutes which involves the regular use of con-
doms belies the notion that AIDS is often spread by prostitutes. Id. at 84. Indeed, he
points out that not a single case of AIDS has been positively traced to spread by an
American prostitute, given current scientific data. Id. at 83-84.

24. Employer Rights, supra note 19, 5, at 20. One authority stated:
The virus is still difficult to contract via sexual activity, as sexual intercourse
with an AIDS carrier does not always lead to contraction of the virus. There
must be a portal into the bloodstream. This may occur during intercourse
when the virus in a man's semen enters a partner's bloodstream through tiny
abrasions or tears in mucous membranes. Fellatio is risky if ejaculation oc-
curs because semen carrying the virus might enter the bloodstream through
abrasions in the mouth.

Id.
25. Id.
26. Id. This intravenous drug use allows blood from one infected user to be

passed on the needle to the next user. Id.
27. Blood transfusions is the least common means of transmission because screen-

ing measures have become instituted in blood banks. Id.
28. Id.
29. Binder, 144 AM. J. PSYCHIATRY at 178. A national news periodical reported

that:
[Tihere has been no known case of infection by so-called casual contact: being
in the same room with an AIDS victim, sharing a meal or a bathroom, being
sneezed on, or even hugging and social kissing. Members of families who have
lived in intimate non-sexual contact with AIDS victims for many years have



1988] AIDS TESTING

several bodily fluids: blood, semen, tears, and saliva.30 However, it
has been detected in tears and saliva only in small quantities, and not
a single documented case of transmission exists by those fluids.31

The virus must enter the bloodstream to infect someone.3 2 For those
in the high-risk groups of homosexuals and intravenous drug abusers,
fear of contracting AIDS is justified due to the fact that the virus is
transmitted primarily through the activities these groups engage in
- high-risk sexual contact,33 and the sharing of intravenous drug
needles.34 For those millions who are not in those groups, however,
fear is a less exigent preoccupation, due to the fact that there has
been no known cause of infection by casual contact.35

LEGAL CONSIDERATIONS

Privacy

Statutes attempting to regulate areas where there is a constitu-
tional right at stake are usually analyzed by the use of strict scrutiny.
Mandatory testing for AIDS involves the infringement of such a
right, the right to privacy, and therefore legislation mandating such
testing should be strictly scrutinized. 36 Under a strict scrutiny analy-
sis, regulation can only be upheld by demonstrating a "compelling
state interest," and that the means chosen are "necessary" to meet

yet to produce a single documented case of the disease. Not an Easy Disease
to Come By, TIME, Sept. 23, 1985, at 27 [hereinafter Not an Easy Disease].

30. Not an Easy Disease, supra note 29, at 27.
31. Id. Note that "the virus can live only a very short time outside the human

body. It does not linger on doorknobs, clothing, food, dishes, glasses, utensils or toilet
seats." Id.

32. Employer Rights, supra note 19, 5, at 20.
33. See supra note 24 and accompanying text.
34. Employer Rights, supra note 19, 5, at 20. The Public Health Service has rec-

ommended the following precautions for people who test positive:
1. Seek regular medical evaluation and follow-up.
2. Either avoid sexual activity or inform your partner of your test results

and protect him or her from any possibility of transmission (contact with
bodily fluids) during sexual activity.

3. Be careful of personal hygiene. Toothbrushes, razors, or other imple-
ments that could become contaminated with blood should not be shared.

4. Consider the risk to your baby before becoming pregnant. Women with a
positive blood test, or women whose sexual partner has a positive blood
test, are at increased risk of acquiring AIDS. If they become pregnant,
their offspring also are at an increased risk of acquiring AIDS.

5. Clean blood and other body fluid spills on household or other surfaces
with household bleach freshly diluted one part to ten in water. (Do not
use bleach on wounds).

6. Inform your doctor, dentist or eye doctor of your positive test status so
that proper precautions can be taken to protect you and others.

Id. 7, at 28. See infra note 252 and accompanying text.
35. Not an Easy Disease, supra note 29, at 27.
36. See infra notes 224-43 and accompanying text.
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that interest.37 For the chosen means to be considered "necessary",
they must be the most narrowly drawn means possible.38

The United StaLes Supreme Court has given substantive due pro-
cess protection to "fundamental" rights, which rights include privacy
interests. 39 The Court has found fundamental privacy interests to in-
clude marriage and child-bearing, 40 child-rearing, 41 and procreation. 42

In Griswold v. Connecticut,43 the Supreme Court established the
groundwork concerning a fundamental privacy interest in child-bear-
ing.44 The Court was confronted with a Connecticut statute that, in-

ter alia, made the use of contraceptives a criminal offense, 45 and an
additional statute which made it illegal to assist, aid, abet, or counsel
another in committing an offense. 46

Appellant Griswold, the Executive Director of the Planned
Parenthood League of Connecticut, and appellant Buxton, a licensed
physician and professor at the Yale Medical School and Medical Di-

37. Roe v. Wade, 410 U.S. 113, 155 (1973). See iqfra note 86 and accompanying
text.

38. Roe, 410 U.S. at 155.
39. Id.
40. See Griswold v. Connecticut, 381 U.S. 479, 486 (1965) (holding that a Connecti-

cut statute forbidding the use of contraceptives violates the right of marital privacy).
41. See Meyer v. Nebraska, 262 U.S. 390 (1923) (striking down a state law which

prohibited the teaching of foreign languages to young children). The Court held that
the term "liberty," as guaranteed in the fourteenth amendment:

[D]enotes not merely freedom from bodily restraint, but also the right of the
individual to contract, to engage in any of the common occupations of life, to
acquire useful knowledge, to marry, establish a home and bring up children,
to worship God according to the dictates of his own conscience, and generally
to enjoy those privileges long recognized at common law as essential to the
orderly pursuit of happiness by free men.

Id. at 399. See also Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925) (striking
down an Oregon law requiring children to attend public schools because the law "un-
reasonably interferes with the liberty of parents and guardians to direct the upbring-
ing and education of children under their control").

42. See Skinner v. Oklahoma, 316 U.S. 535 (1942) (striking down an Oklahoma
statute that provided for compulsory sterilization of persons convicted three times of
felonies showing "moral turpitude," but excluding such felonies as embezzlement).
Justice Douglas explained: "We are dealing here with legislation which involves one
of the basic civil rights of man. Marriage and procreation are fundamental to the very
existence and survival of the race." Id. at 541.

43. 381 U.S. 479 (1965).
44. See id. at 485 (stating that "[tihe present case, then, concerns a relationship

lying within the zone of privacy created by several fundamental constitutional
guarantees").

45. CONN. GEN. STAT. § 53-32 (1958). This statute provided: "Any person who
uses any drug, medicinal article or instrument for the purpose of preventing concep-
tion shall be fined not less than fifty dollars or imprisoned not less than sixty days nor
more than one year or be both fined and imprisoned."

46. CONN. GEN. STAT. § 54-196 (1958). This statute provided: "Any person who as-
sists, abets, counsels, causes, hires or commands another to commit any offense may be
prosecuted and punished as if he were the principal offender."
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rector for the Planned Parenthood League of Connecticut, were con-
victed in the Circuit Court for the Sixth Circuit in New Haven,
Connecticut, on a charge of having violated the statute making it a
criminal offense to act as accessories in committing a crime.47 The
Appellate Division of the Circuit Court affirmed the lower court's
judgment, as did the Supreme Court of Errors.48 Specifically, the ap-
pellants were charged with providing information, instruction, and
medical advice to married persons regarding the prevention of
conception.

49

The Supreme Court of the United States, by a seven-to-two vote,
reversed and held the statute invalid as an unconstitutional invasion
of the right to privacy of married persons. 50 Justice Douglas deliv-
ered the opinion of the Court, stating that various guarantees in the
Bill of Rights created "zones of privacy, '5 1 and that the fourth and
fifth amendments were a protection against all governmental inva-
sions of the sanctity of a person's home and the privacies of life.52

Justice Douglas believed that Griswold concerned a relationship
contained within the zone of privacy created by several fundamental
constitutional guarantees, 53 and concerned a law which, in forbidding

47. Griswold, 381 U.S. at 480.
48. Id.
49. Id.
50. Id. at 485-86.
51. Id. at 484.
52. Id. The Court referred to Boyd v. United States, 116 U.S. 616 (1886). In Boyd

the Court commented in full about this right of privacy:
The principles laid down in this opinion [by Lord Camden in Entick v.

Carrington, 19 How. St. Tr. 1029] affect the very essence of constitutional lib-
erty and security. They reach farther than the concrete form of the case then
before the court, with its adventitious circumstances; they apply to all inva-
sions on the part of the government and its employes [sic] of the sanctity of a
man's home and the privacies of life. It is not the breaking of his doors, and
the rummaging of his drawers, that constitutes the essence of the offense; but
it is the invasion of his indefeasible right of personal security, personal liberty
and private property, where that right has never been forfeited by his convic-
tion of some public offense, - it is the invasion of this sacred right which un-
derlies and constitutes the essence of Lord Camden's judgment. Breaking into
a house and opening boxes and drawers are circumstances of aggravation; but
any forcible and compulsory extortion of a man's own testimony or of his pri-
vate papers to be used as evidence to convict him of crime or to forfeit his
goods, is within the condemnation of that judgment. In this regard the Fourth
and Fifth Amendments run almost into each other.

Boyd, 116 U.S. at 630.
53. Griswold, 381 U.S. at 484. The Court stated:
Various guarantees create zones of privacy. The right of association contained
in the penumbra of the First Amendment is one.... The Third Amendment
in its prohibition against the quartering of soldiers 'in any house' in time of
peace without the consent of the owner is another facet of that privacy. The
Fourth Amendment explicitly affirms the 'right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches and
seizures.' The Fifth Amendment in its Self-Incrimination Clause enables the
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the use of contraceptives rather than regulating their manufacture or
sale, sought to achieve its goals by means having a maximum destruc-
tive effect upon the marriage relationship.5 4 Douglas held that
"[sluch a law cannot stand in light of the familiar principle, so often
applied by this Court, that a 'governmental purpose to control or pre-
vent activities constitutionally subject to state regulation may not be
achieved by means which sweep unnecessarily broadly and thereby
invade the area of protected freedoms.' "55

Douglas suggested that "[t]he very idea" of allowing "the police
to search the sacred precincts of marital bedrooms for telltale signs
of the use of contraceptives" was "repulsive to the notions of privacy
surrounding the marriage relationship. 56

After Griswold, the Court decided another case involving contra-
ceptives: Eisenstadt v. Baird.5 7 In Eisenstadt, the defendant was con-
victed in a Massachusetts state court for violating a Massachusetts
statute58 which made it a crime to sell, lend, or give away any contra-

citizen to create a zone of privacy which government may not force him to
surrender to his detriment. The Ninth Amendment provides: 'The enumera-
tion in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.'

Id. at 484 (quoting U.S. CONST. amend. III, IV & IX).
54. Id. at 485.
55. Id. (quoting NAACP v. Alabama, 377 U.S. 288, 307 (1964)).
56. Id. at 485-86.
57. 405 U.S. 438 (1972).
58. MAss. GEN. LAWS ANN. ch. 272, § 21 (West 1970). Section 21 provides in full:

Except as provided in section twenty-one A, whoever sells, lends, gives
away, exhibits or offers to sell, lend or give away an instrument or other arti-
cle intended to be used for self-abuse, or any drug, medicine, instrument or
article whatever for the prevention of conception or for causing unlawful
abortion, or advertises the same, or writes, prints, or causes to be written or
printed a card, circular, book, pamphlet, advertisement or notice of any kind
stating when, where, how, of whom or by what means such article can be
purchased or obtained, or manufactures or makes any such article shall be
punished by imprisonment in the state prison for not more than five years or
in jail or the house of correction for not more than two and one half years or
by a fine of not less than one hundred nor more than one thousand dollars.

Id. Section 21A provides in full:
A registered physician may administer to or prescribe for any married

person drugs or articles intended for the prevention of pregnancy or concep-
tion. A registered pharmacist actually engaged in the business of pharmacy
may furnish such drugs or articles to any married person presenting a pre-
scription from a registered physician.

A public health agency, a registered nurse, or a maternity health clinic
operated by or in an accredited hospital may furnish information to any mar-
ried person as to where professional advice regarding such drugs or articles
may be lawfully obtained.

This section shall not be construed as affecting the provisions of sections
twenty and twenty-one relative to prohibition of advertising of drugs or arti-
cles intended for the prevention of pregnancy or conception; nor shall this sec-
tion be construed so as to permit the sale or dispensing of such drugs or
articles by means of any vending machine or similar device.

Id. § 21A.
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ceptive drug, medicine, instrument, or article. 59 However, physicians
were permitted to administer or prescribe contraceptive drugs or ar-
ticles for married persons, and similarly, pharmacists were permitted
to fill prescriptions for contraceptive drugs or articles for married
persons.

60

The conviction was affirmed by the Massachusetts Supreme Ju-
dicial Court.61 The United States District Court for the District of
Massachusetts dismissed the defendant's petition for a writ of habeas
corpus, but the United States Court of Appeals for the First Circuit
vacated the district court's order and remanded the case with instruc-
tions to grant the writ discharging the defendant.62

On appeal, the United States Supreme Court affirmed the judg-
ment of the court of appeals, reasoning that the statute could not
withstand the constitutional challenge.63 The Court stated that
under the equal protection clause of the fourteenth amendment, a
statutory classification "must be reasonable, not arbitrary, and must
rest upon some ground of difference having a fair and substantial re-
lation to the object of the legislation, so that all persons similarly cir-
cumstanced shall be treated alike."

However, the Court stated that if a statute impinges upon funda-
mental freedoms protected by the Constitution, then, under the equal
protection clause, the statutory classification must not be "merely ra-
tionally related to a valid public purpose," but must be "necessary to
the achievement of a compelling state interest.' '65 Under the facts
before it, the Court stated that if the right to privacy meant anything,
it was the right of the individual, single or married, to be free from
unnecessary governmental invasion which affected fundamental mat-
ters such as the decision whether or not to have a child.66

The Court found that a state could not, under the equal protec-
tion clause, forbid distribution of contraceptives to unmarried per-
sons, and permit distribution to married persons.6 7 In each case the
perceived evil would be similar and the resulting underinclusion
would be unconstitutional.68 The Court stated:

The framers of the Constitution knew, and we should
not forget today, that there is no more effective practical

59. Eisenstadt, 405 U.S. at 440-41.
60. Id. at 441.
61. Id. at 440.
62. Id.
63. Id. at 443.
64. Id. at 447 (quoting Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)).
65. Id. at 447 n.7.
66. Id. at 453.
67. Id. at 454.
68. Id.

1988]
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guaranty against arbitrary and unreasonable government
than to require that the principles of law which officials
would impose upon a minority must be imposed generally.
Conversely, nothing opens the door to arbitrary action so ef-
fectively as to allow those officials to pick and choose only a
few to whom they will apply legislation and thus to escape
the political retribution that might be visited upon them if
larger numbers were affected. Courts can take no better
measure to assure that laws will be just than to require that
laws be equal in operation.69

The Court held the statute unconstitutional, reasoning that it vi-
olated the equal protection clause of the fourteenth amendment, due
to the fact that the legislation provided dissimilar treatment for mar-
ried and unmarried persons who were similarly situated.70

In the next step of the privacy chain, the historic case of Roe v.
Wade,71 the Court addressed the issue of a woman's right to procure
an abortion.72 In that case, Roe,7 3 a pregnant single woman, brought
a class action suit challenging the constitutionality of the Texas crim-
inal abortion laws, which proscribed procuring or attempting an abor-
tion, except on medical advice for the purpose of saving the life of
the mother.74

Roe alleged that she was pregnant and unmarried and that she

69. Id. at 454 (quoting Railway Express Agency, Inc. v. New York, 336 U.S. 106,
112-13 (1949) (Jackson, J., concurring)).

70. Id. at 454-55.
71. 410 U.S. 113 (1973).
72. Id. at 116, 120.
73. Id. at 120 n.4. The name Jane Roe was a pseudonym. Id.
74. Id. at 120. Specifically, the Texas statues with which the Court were con-

cerned were sections 1191-1194 and 1196 of the State's Penal code. Id. at 117. Section
1191 of the Texas Penal Code provided:

If any person shall designedly administer to a pregnant woman or know-
ingly procure to be administered with her consent any drug or medicine, or
shall use towards her any violence or means whatever externally or internally
applied, and thereby procure an abortion, he shall be confined in the peniten-
tiary not less than two nor more than five years; if it be done without her con-
sent, the punishment shall be doubled. By 'abortion' is meant that the life of
the fetus or embryo shall be destroyed in the woman's womb or that a prema-
ture birth thereof be caused.

TEX. PENAL CODE ANN. § 1191 (Vernon 1948). Section 1192 provided: "Whoever fur-
nishes the means for procuring an abortion knowing the purpose intended is guilty as
an accomplice." Id. § 1192. Section 1193 provided:

If the means used shall fail to produce an abortion, the offender is never-
theless guilty of an attempt to produce abortion, provided it be shown that
such means were calculated to produce that result, and shall be fined not less
than one hundred nor more than one thousand dollars.

Id. § 1193. Section 1194 provided: "If the death of the mother is occasioned by an abor-
tion so produced or by an attempt to effect the same it is murder." Id. § 1194. Section
1196 provided: "Nothing in this chapter applies to an abortion procured or attempted
by medical advice for the purpose of saving the life of the mother." Id. § 1196.
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wished a licensed physician to terminate her pregnancy under safe
medical conditions; that because her life was not threatened by her
pregnancy, she could not obtain a "legal" abortion in Texas; and that
she was financially unable to travel to another state and procure a
safe, legal abortion.7 5 She asserted that the abortion statutes were
unconstitutionally vague and that they infringed upon her right to
privacy.

76

A licensed physician, who alleged that he had been previously ar-
rested for violations of the Texas statutes and that two prosecutions
were presently pending against him in the state courts, sought and
was granted permission to intervene.7 7

A separate action, similar to that filed by Roe, was filed by John
and Mary Doe, a childless married couple.78 They attacked the laws
alleging that, should the wife become pregnant at some future date,
they would wish to terminate the pregnancy by abortion.7 9

The two actions were consolidated and heard together by a
three-judge district court which, on the merits, held that the funda-
mental right of married persons and single women to decide whether
to bear children was protected by the ninth amendment, which was
applied to the states by the fourteenth amendment.80 Additionally,
the panel found that the Texas criminal abortion statutes, because
they were both unconstitutionally vague and overbroadly infringed
upon the plaintiff's ninth amendment rights, were void on their
face.8 1 Because the court held the abortion statues void, it therefore
dismissed the Does' complaint due to lack of standing.82

On appeal, the United States Supreme Court analyzed the right
of a woman to procure an abortion under a strict scrutiny analysis,
and held that the Texas statutes could not survive constitutional at-
tack.8 3 The Court began its analysis by stating that, although the
Constitution did not explicitly mention any right of privacy, it has
recognized that a right of personal privacy, or a guarantee of certain

75. Roe, 410 U.S. at 120.
76. Id.
77. Id. at 120-21.
78. Id. at 121. The names John and Mary Doe are pseudonyms. Id. at 121 n.5.
79. Id. at 121.
80. Id. at 121-22.
81. Id. The Supreme Court stated:

This right of privacy, whether it be founded in the Fourteenth Amend-
ment's concept of personal liberty and restrictions upon state action, as we
feel it is, or, as the District Court determined, in the Ninth Amendment's res-
ervation of rights to the people, is broad enough to encompass a woman's deci-
sion whether or not to terminate her pregnancy.

Id. at 153.
82. Id. at 122.
83. Id. at 165-66.

19881
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areas or zones of privacy, could be found in the first amendment, the
fourth and fifth amendments, the penumbras of the Bill of Rights,
the ninth amendment, and the liberty guaranteed by the fourteenth
amendment.84 The Court then stated, "This right of privacy . . . is
broad enough to encompass a woman's decision whether or not to
terminate her pregnancy."8 5

The Court, having found that the fundamental right to privacy
encompasses a woman's decision whether or not to procure an abor-
tion, stated that where certain "fundamental rights" were involved,
regulation limiting those rights could be justified only by demonstrat-
ing a "compelling state interest," and by showing that the legislative
enactments were narrowly drawn to further only those legitimate
state interests.8

6

Recognizing that regulation could exist when the state's interests
in safeguarding the health of the mother, maintaining medical stan-
dards, and protecting potential life became compelling, the Court
held that a compelling state interest arose when the fetus became vi-
able.8 7 The Court reasoned that at viability, the fetus presumably
has the capability of a meaningful life outside the mother's womb,
and the state could go so far as to proscribe abortion to protect that
life, except when it was necessary to preserve the life or health of the
mother.8s

As the preceding cases illustrate, the United States Supreme
Court has given substantive due process protection to fundamental
rights - rights which include privacy interests.8 9 The Court has
found that fundamental privacy interests encompass marriage, child-
bearing and child-rearing, and procreation.9" When a fundamental
privacy right is involved, regulation impinging upon that right will

84. Id. at 152.
85. Id. at 153.
86. Id. at 155.
87. Id. at 163.
88. Id. at 163. Specifically, the Court stated:

(a) For the stage prior to approximately the end of the first trimester, the
abortion decision and its effectuation must be left to the medical judgment of
the pregnant woman's attending physician.

(b) For the stage subsequent to approximately the end of the first trimes-
ter, the State, in promoting its interest in the health of the mother, may, if it
chooses, regulate the abortion procedure in ways that were reasonably related
to maternal health.

(c) For the stage subsequent to viability, the State in promoting its inter-
est in the potentiality of human life may, if it chooses, regulate, and even pro-
scribe, abortion except where it was necessary, in appropriate medical
judgment, for the preservation of the life or health of the mother.

Id. at 164-65.
89. See supra note 86 and accompanying text.
90. See supra notes 40-42 and accompanying text.
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only be upheld if it survives an analysis of strict scrutiny.91 Under
such an analysis, regulation can only be justified by showing a "com-
pelling state interest" and demonstrating that the means chosen to
meet the compelling state interest are "necessary. '"92

The Court has recently retrenched and has begun to narrow the
privacy right.93 The latest statement from the Supreme Court con-
cerning the fundamental right to privacy was contained in Bowers v.
Hardwick.94 That case involved a Georgia statute95 which made it a
criminal offense to commit sodomy, punishable by up to twenty years
in prison. 96

The plaintiff, a homosexual male, was charged with violating the
statute by committing sodomy with a consenting adult male in the
bedroom of his home.97 The district attorney, after a preliminary
hearing, decided not to pursue the indictment unless further evi-
dence developed.98

However, the plaintiff then brought suit in the United States
District Court for the Northern District of Georgia and alleged that
the statute was unconstitutional because it criminalized consensual
sodomy.99 The defendant's motion to dismiss for failure to state a
claim was granted by the district court, but a divided panel of the
Court of Appeals for the Eleventh Circuit reversed and remanded for
trial. 0 0 Specifically, the court of appeals held that the statute vio-
lated the plaintiff's fundamental right to privacy, protected by the
ninth amendment and by the due process clause of the fourteenth
amendment.1° 1 The court also found that the state, in order to pre-
vail at trial, had to prove that it had a compelling interest in regulat-
ing such behavior, and that it had used the most narrowly drawn
means to achieve that end. 0 2

91. See supra note 86 and accompanying text.
92. Id.
93. See infra notes 94-110 and accompanying text.
94. 106 S. Ct. 2841 (1986).
95. GA. CODE ANN. § 26-2002 (Harrison 1983). Section 26-2002 provides in perti-

nent part:
(a) A person commits the offense of sodomy when he performs or sub-

mits to any sexual act involving the sex organs of one person and the mouth
or anus of another....

(b) A person convicted of the offense of sodomy shall be punished by
imprisonment for not less than one nor more than 20 years.

Id.
96. Bowers, 106 S. Ct. at 2842.
97. Id.
98. Id. at 2842.
99. Id.

100. Id. at 2842.
101. Id. at 2842-43.
102. Id. at 2843.

19881



CREIGHTON LAW REVIEW

On certiorari, the United States Supreme Court reversed the
court of appeals.' 0 3 In an opinion by Justice White, the Court held
that the due process clause of the fourteenth amendment did not
confer any fundamental right on homosexuals to engage in acts of
consensual sodomy. 10 4

The Court, in identifying the nature of the rights qualifying for
heightened judicial protection, referred to Palko v. Connecticut 10 5 in
which it held that "this category includes those fundamental liberties
that are 'implicit in the concept of ordered liberty,' such that 'neither
liberty nor justice would exist if [they] were sacrificed.' "106 In addi-
tion, the Court referred to its decision in Moore v. East Cleveland 107

where a different description of fundamental liberties appeared.'08

In Moore, the Court found that fundamental liberties "are character-
ized as those liberties that are 'deeply rooted in this Nation's history
and tradition.' "109 The Hardwick Court then stated that it was obvi-
ous that a fundamental right was not extended to homosexuals en-
gaging in acts of consensual sodomy by virtue of either of these
formulations. 110

In Hardwick, the Supreme Court narrowed the fundamental pri-
vacy interest found in its earlier decisions of Griswold,"' Eisen-
stadt,1 1 2 and Roe 113 by eliminating constitutional protection for
consensual, homosexual sodomy.114 The implication of Hardwick is
that regulations infringing on homosexual behavior will not be
strictly scrutinized.115 Instead, a reasonableness test will be applied
which merely provides that, before a regulation will be upheld, it

103. Id.
104. Id. at 2844.
105. 302 U.S. 319 (1937).
106. Bowers, 106 S. Ct. at 2844.
107. 431 U.S. 494 (1977).
108. Bowers, 106 S. Ct. at 2844.
109. Id.
110. Id. But see Note, The Right to Privacy: A Man's Home Is No Longer His Cas-

tle - Bowers v. Hardwick, 20 CREIGHTON L. REV. 833, 865-66 (1987). This commenta-
tor stated:

The Supreme Court's decision in Bowers permits state proscription of private
consensual sexual behavior among homosexuals because the right to privacy
was not designed to protect individual autonomy generally, but privacy inher-
ent in certain familial situations. This holding, however, is not only contrary
to the libertarian theory that the framers found influential, but also to prior
Supreme Court decisions articulating the right to privacy.

Id.
111. See supra notes 43-56 and accompanying text.
112. See supra notes 57-70 and accompanying text.
113. See supra notes 71-88 and accompanying text.
114. Bowers, 106 S. Ct. at 2844.
115. Id.
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must be "rationally" related to a "legitimate" purpose.11 6

Confidentiality

In addition to the constitutional guarantee to privacy, once an in-
dividual is discovered to test positive for the presence of the HTLV-
III antibody, an obligation exists on the part of those individuals in
possession of that information to keep the test results confidential on
the basis of common law tort principles. Once a physician or a hospi-
tal has accepted responsibility for treating a patient, an obligation
arises to keep confidential all facts about the patient's diagnosis and
treatment in order to protect that individual from the threat of possi-
ble discrimination.117 Such discrimination could arise from employ-
ers not hiring an individual due to the person's infectiousness or
firing one due to acquiring the disease, and insurers excluding indi-
viduals from insurance coverage, 118 thereby threatening the availabil-
ity of adequate health care coverage for infected individuals. 119

Respect for individuals requires that they be informed that they
are or may be subject to screening for possible exposure to HTLV-
111.120 In some instances, individuals may avoid the screening test by
not participating in activities where screening is required as, for ex-
ample, when donating blood.12 1 Individuals who test positive for
HTLV-III should be notified of their test results to encourage that in-
dividual to change the behavior that puts others at risk which occurs,
for example, when donating blood.122

Although lists of donors whose blood cannot be used due to
HTLV-III infection are potentially a source of loss of confidentiality,
public health officials support their maintenance if used for the lim-

116. See American Council of Life Ins. v. District of Columbia, 645 F. Supp. 84
(D.D.C. 1986). The court stated:

Judicial review of economic regulation begins with the premise that 'legisla-
tive Acts adjusting the burdens and benefits of economic life come ... with a
presumption of constitutionality, and that the burden is on one complaining of
a due process violation to establish that the legislature has acted in an arbi-
trary and irrational way.'

Id. at 86 (quoting Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 5 (1976)).
117. Bayer, Levine & Wolf, HIV Antibody Screening, 256 J. AM. MED. Ass'N 1768,

1770 (1986) [hereinafter Bayer].
118. Binder, 144 AM. J. PSYCHIATRY at 177.
119. See, e.g., American Council of Life Ins., 645 F. Supp. at 85 (stating that insur-

ance companies presented evidence of increased premiums and doctors expressed con-
cern that many individuals in the at-risk category would, because of this, avoid AIDS
tests).

120. Bayer, 256 J. AM. MED. Ass'N at 1770.
121. Id.
122. Id.
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ited objective of protecting the quality of the blood supply.123 How-
ever, improper disclosure of the illness may have serious, unjustified
adverse consequences for the AIDS patient who may, in turn, have
cause to make a civil claim for damages against the person making
the wrongful disclosure. 124

For example, Schaffer v. Spicer 125 arose out of events occurring
during a child custody proceeding.126 Mrs. Schaffer's psychiatrist al-
legedly delivered to her former husband's attorney an affidavit con-
cerning the plaintiff's mental health.127 Mrs. Schaffer subsequently
brought an action against her psychiatrist for breach of the physician-
patient privilege. 128 Mrs. Schaffer relied upon a statute129 which im-
posed "a duty upon a physician or other healing practitioner to keep
confidential or privileged, information gained while in professional
attendance of a patient. 1 30

The trial court granted summary judgment for the defendant,
but the Supreme Court of South Dakota reversed, holding that the
granting of the motion was in error. 1 ' The South Dakota court
stated that "[i]f a practitioner of the healing art breaches that duty
[imposed by the statute] by making any unauthorized disclosure of
confidential information he may be liable to the patient for resulting
damages. 1 32 The court expressed that there were particular rela-
tions in which it was necessary, in light of the policy of the law, to
encourage and preserve confidence 133 and that the physician-patient
privilege expressed an established policy of encouraging open com-
munication between physician and patient.13 4

Another case in which the court held a physician liable for im-
proper disclosure of information was Home v. Patton.135 In Home,
an action was brought by Larry Horne, a patient, against his physi-
cian for damages allegedly suffered by reason of the physician re-

123. F-D-C REPORTS, INC., 1986 DRUG RESEARCH REPORTS (July 16, 1986) (the Blue
Sheet 1986, Public Health Section).

124. See infra notes 125-47 and accompanying text.
125. 88 S.D. 36, 215 N.W.2d 134 (1974).
126. Id. at 37, 215 N.W.2d at 136.
127. Id. at 38, 215 N.W.2d at 136.
128. Id. at 37, 215 N.W.2d at 136.
129. S.D. CODIFIED LAWS ANN. § 19-2-3 (1967). Section 19-2-3 provides: "A physi-

cian or surgeon, or other regular practitioner of the healing art, cannot, without the
consent of his patient, be examined in a civil action as to any information acquired in
attending the patient which was necessary to enable him to prescribe or act for the
patient." Id.

130. Schaffer, 88 S.D. at 38, 215 N.W.2d at 136.
131. Id. at 42, 215 N.W.2d at 138.
132. Id. at 38, 215 N.W.2d at 137.
133. Id. at 40, 215 N.W.2d at 137.
134. Id. at 41, 215 N.W.2d at 138.
135. 291 Ala. 701, 287 So. 2d 824 (1973).
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vealing to Horne's employer information concerning Horne which
the physician had acquired during Horne's treatment.136 After the
circuit court sustained demurrers to the original complaint, the plain-
tiff filed three amended counts and the court also sustained a demur-
rer to these counts.137

On appeal, Horne's amended complaint alleged that the defend-
ant was a doctor of medicine and that Home, as a patient of the de-
fendant, had directed the defendant not to release to his employer
any information regarding his health.138 However, the defendant
subsequently released full medical information to Horne's employer
without Horne's authorization.139 Horne alleged that the relationship
between himself and the defendant was a confidential one, and that
the unauthorized release of the information breached a fiduciary
duty,140 thus resulting in a common law tort action based on the fail-
ure to keep the information privileged.14 1 In addition, Horne alleged
that he had entered into a contractual physician-patient relationship
whereby through custom and practice, the doctor had impliedly, if
not expressly, agreed to keep confidential certain personal informa-
tion given to him by his patient, and that the doctor breached the
contract by releasing the medical information.142

The Supreme Court of Alabama reversed the circuit court and
held that the circuit court erred in sustaining demurrers to Horne's
allegations. 143 The court recognized the existence of a general duty
to keep confidential information obtained during the doctor-patient
relationship, and that, even in the absence of a statute, a breach of
that duty gave rise to a cause of action. 4 4 The court further stated
that it had recognized the right of a person to be free from exploita-
tion or unjustified publicity of one's personality and private affairs
which could cause mental suffering, shame, or humiliation to an av-
erage person.145

Although the issue of whether or not unauthorized disclosure of
a person's medical record constituted a breach of confidentiality giv-
ing rise to a common law tort action was one of first impression in
Alabama, the court looked to other jurisdictions which had consid-

136. Id. at 704, 287 So. 2d at 825.
137. Id. Horne then took a voluntary nonsuit and filed an appeal. Id.
138. Id.
139. Id.
140. Id.
141. Id. at 705, 287 So. 2d at 826.
142. Id.
143. Id. at 706-11, 287 So. 2d at 830-32.
144. Id. at 706-09, 287 So. 2d at 829-30.
145. Id. at 709, 287 So. 2d at 830 (citations omitted).
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ered the question.146 That analysis revealed that those courts had al-
most consistently found that such disclosure violated the patient's
right, even in the absence of legislation regarding confidentiality. 147

Confidentiality is an important issue for AIDS testing because if
health officials fail to keep test results confidential, the very people
who most need the counseling and education are scared away.148

High-risk individuals who wish to voluntarily come forward for test-
ing and educational programs, in order to learn to better protect
themselves and others from infection, will decline to do so if their
confidentiality is not protected and the information is subject to im-
proper disclosure.149 According to one commentator, "[tihey fear job
discrimination, housing discrimination, insurance discrimination, and
social ostracism."150

As an example of the kind of discrimination feared by AIDS vic-
tims, the United States District Court for the District of Columbia in
American Council of Life Insurance v. District of Columbia'5 1 was
confronted with the legality of a statute which prohibited discrimina-
tion by insurance companies against individuals infected with the
HTLV-III virus.' 2

The American Council of Life Insurance filed suit seeking a de-
claratory judgment that a District of Columbia ordinance 153 prohibit-
ing discrimination in a provision of insurance was unconstitutional
under the fifth amendment..5 4 The Act prescribed a five year prohi-

146. Id.
147. Id.
148. Debate Rages, supra note 9, at 33.
149. Id.
150. Id. (quoting Harvey Fineberg, Dean of the Harvard School of Public Health).
151. 645 F. Supp. 84 (D.D.C. 1986).
152. Id. at 85. See also Insurer's Action Council, Inc. v. Markman, 490 F. Supp. 921

(D. Minn. 1980). In Markman, the court held that an insurance act's mandatory provi-
sion to offer major medical coverage was rationally related to assuring that all resi-
dents receive adequate health care coverage, even though the insurer was only
required to offer coverage, and could apply its own underwriting standards, charging a
premium commensurate with the risk. Id. at 924-25 (emphasis added).

153. D.C. CODE ANN. § 35-223 (Supp. 1987). Section 35-223 provides in part:
[ain insurer may not deny, cancel, or refuse to renew insurance coverage, or
alter benefits covered or expenses reimbursable, because an individual has
tested positive on any test to screen for the presence of any probable causative
agent of AIDS, ARC, or HTLV-III infection . . .[nor] because an individual
has declined to take such a test.

Id.
154. American Council of Life Ins., 645 F. Supp. at 85. The American Council of

Life Insurance argued that the purpose of the District of Columbia act was to prevent
discrimination against individuals who tested positive for HTLV but might not develop
AIDS. Id. at 86. The Council alleged that the use of the screening tests was for stan-
dard insurance purposes and nondiscriminatory, the act had no rational relation to its
purposes, and thus the act prohibiting insurers from screening applicants for exposure
to AIDS was a violation of due process under the fifth amendment. Id. at 85, 86.
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bition on the implementation of AIDS screening tests in order to ad-
just premiums, dues, rates, and assessments.155 However, five years
from the promulgation of the Act, insurance companies could request
permission from the Superintendent of Insurance to adjust premiums
and rates for those individuals who tested positive for exposure to
the HTLV-III virus.1 56

The court stated that, because the regulation was of an economic
nature, the Act must only rationally relate to a legitimate govern-
ment purpose to pass constitutional muster.1 57 Furthermore, the
court referred to the United States Supreme Court decision of Usery
v. Turner Elkhorn Mining Co. 158 in which the Court stated that judi-
cial review of economic regulation begins with the premise that "leg-
islative Acts adjusting the burdens and benefits of economic life come
... with a presumption of constitutionality, and that the burden is on
one complaining of a due process violation to establish that the legis-
lature has acted in an arbitrary and irrational way."'1 59

The issue in American Council of Life Insurance was whether
the District of Columbia Council acted in an arbitrary and irrational
manner in promulgating the law forbidding insurers from screening
applicants for exposure to the HTLV-III virus and from increasing
rates reasonably proportionate with the heightened insurance
risks.

1 60

The court stated that the testimony before the District of Colum-
bia Council when it enacted the statute supported a rational basis for
the law.161 Specifically, much of the testimony presented questioned
the reliability and accuracy of the tests, with witnesses expressing
concern about false test results.162 The high costs of treating individ-
uals with AIDS was also illustrated, and the need to guarantee access
to care and treatment was demonstrated. 16 3 Doctors noted that with-
out the safeguards of the Act, many high-risk individuals would not
pursue counseling or seek AIDS tests, both of which were critical to
the AIDS public health program. 164

The court stated that it was a fundamental principle of constitu-
tional analysis that "a belief that an Act . . . may be inequitable or

155. Id. at 85.
156. Id.
157. Id. at 86.
158. 428 U.S. 1 (1976).
159. American Council of Life Ins., 645 F. Supp. at 86 (quoting Usery v. Turner

Elkhorn Mining Co., 428 U.S. 1, 15 (1976)).
160. Id. at 86.
161. Id. at 87-88.
162. Id. at 87.
163. Id.
164. Id. at 85.
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unwise is of course an insufficient basis on which to conclude that it
is unconstitutional,"'1 65 and that courts were "not empowered to sec-
ond-guess the wisdom of state policies," but must restrict review "to
the legitimacy of the purpose."1 66 The court upheld the statute, find-
ing that a rational basis for the law existed, i.e., ensuring access to
adequate health care and treatment.167

As held in American Council of Life Insurance, even though ra-
tionality was the constitutional test due to the fact that economic reg-
ulation was involved, statutes prohibiting insurers from
discriminating against applicants with exposure to HTLV-III will be
upheld due to the serious impact that lack of appropriate medical
care such discrimination would create. 168 AIDS victims simply can-
not meet the exorbitant costs involved without adequate insurance
coverage.

169

If insurance companies or employers could obtain the informa-
tion, there exists a possibility of discrimination against the individ-
ual.170 For example, there have been reports of landlords evicting
tenants who were believed to be carriers of the HTLV-III virus,171

hospital unions wanting to exclude those with AIDS from medical
treatment,172 and morticians unwilling to handle the bodies of pa-
tients who have died from AIDS.173

In sum, even though the reporting of those who are infected with
the HTLV-III virus would increase the epidemiologic data available
for use in infection control, reporting that information does not fur-
ther the attempt at curing or containing the disease. 74 Because
there is no medically known means of controlling the spread of AIDS
other than behavior change, which is encouraged through education,
the usefulness of reporting identifying information does not at this
time outweigh the potentially adverse social and economic conse-
quences to the infected person whose confidentiality has been
breached.

175

165. Id. at 88 (quoting Schweiker v. Hogan, 457 U.S. 569, 589 (1982)).
166. Id. (quoting Western and Southern Life Ins. Co. v. State Bd. of Equalization,

451 U.S. 648, 670 (1981) (citation omitted)).
167. Id. at 88.
168. Id. at 86, 87.

169. Id. at 87-88.
170. Binder, 144 AM. J. PSYCHIATRY at 177.
171. Id.
172. Id.
173. Id.
174. Mills, 314 NEW ENG. J. MED. at 932.
175. Id.
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Permissible Methods of Controlling AIDS

Courts have held that the segregation of an HTLV-III infected
individual in a prison system 176 and the closure of a bathhouse in
which high-risk sexual activity was a common occurrence were per-
missible methods of controllinmg the spread of AIDS.177

In Powell v. Department of Corrections,178 the plaintiff, a state
prisoner who had tested positive for the AIDS virus, brought suit in
federal district court under 42 U.S.C. section 1983 against the
Oklahoma Department of Corrections alleging that his constitutional
rights were violated when he was segregated from the general prison
population. 179 The plaintiff was isolated from the general prison pop-
ulation to protect the plaintiff from assault by other inmates and to
control the possible spread of the HTLV-III virus. 8 0

The court referred to the case of Hewitt v. Helms,'8' in which
the Supreme Court considered a similar prisoner complaint, 8 2 and
held that a prisoner did not have a federal constitutional right to be
placed in the general prison population. 183 The Supreme Court
reemphasized its position that prison officials have broad discretion-
ary and administrative authority over the prisons they manage, and
stated that "[lawful incarceration brings about the necessary with-
drawal or limitation of many privileges and rights.' 18 4

The district court concluded in Powell that, because the decision
of segregation was based upon the legitimate goals* of ameliorating
the potential spread of a fatal infectious disease and of protecting the
prisoner from the risk of assault by other inmates, 8 5 and further-
more because the plaintiff did not have a constitutional right to re-
main in the general prison population, the plaintiff's claim should be
denied.'

8 6

The plaintiff also asserted that he had been denied equal protec-
tion because no other homosexual male had been excluded from the

176. See infra notes 178-90 and accompanying text.
177. See inkfra notes 191-99 and accompanying text.
178. 647 F. Supp. 968 (N.D. Okla. 1986).
179. Id. at 969.
180. Id.
181. 459 U.S. 460 (1983).
182. Powell, 647 F. Supp. at 970. The prisoner in Hewitt had been excluded from

the general prison population and placed in administrative segregation pending an in-
vestigation into his involvement in a prison riot. Id. See Hewitt v. Helms, 459 U.S. 460,
463-64 (1983).

183. Powell, 647 F. Supp. at 970. See Hewitt, 459 U.S. at 466-67.
184. Hewitt, 459 U.S. at 467 (quoting Price v. Johnston, 334 U.S. 266, 285 (1948)).

See Powell, 647 F. Supp. at 970.
185. Powell, 647 F. Supp. at 970.
186. Id. at 971.
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general prison population.18 7 The court stated that "[e]qual protec-
tion requirements will have been met if all members of the class (in-
mates who are known carriers of HTVL III [sic]) are treated equally
and if the classification is not arbitrary."1 88 Here, the classification
was not based upon the plaintiff's sexual orientation, but the classifi-
cation was based upon the presence of the HTLV-III virus.18 9 Conse-
quently, because the plaintiff had failed to show that he was treated
any differently from other prisoners who were also segregated from
the general prison population for medical reasons, his claim for relief
was denied.190

Even though it is not expressed by the court in Powell, isolation
to prevent the spread of AIDS is more appropriate in a prison sys-
tem, due to the fact that high-risk homosexual activity, whether vol-
untary or involuntary, is many times a common occurrence.
Therefore, because the spread of AIDS is exacerbated by the prison
environment, that environment should be more heavily regulated,
even at some reduction of certain rights.

Similarly, City of New York v. New Saint Mark's Baths191 in-
volved an action by the health authorities of the city of New York
who sought an injunction to close a bathhouse pursuant to a state
regulation 192 aimed at preventing the spread of AIDS.193

The court began its analysis by recognizing that the city demon-
strated a compelling state interest in preserving the health of the
public because of the 1,248 deaths from AIDS which occured during
the first six months of 1985 in the state of New York.194 The court
recognized that the number of new cases of AIDS in New York State
was almost two hundred per month, effective treatment was lacking,
and about 50% of those diagnosed with AIDS had died, with the mor-
tality rate rising to almost 85% two years following diagnosis. 195 The
court stated that "[wihere such a compelling state interest is demon-
strated even the constitutional rights of privacy and free association

187. Id.
188. Id. (citing McLaughlin v. Florida, 379 U.S. 184, 189 (1964)).
189. Id.
190. Id. (emphasis added).
191. 130 Misc. 2d 911, 497 N.Y.S.2d 979 (1986).
192. Id. at 914, 497 N.Y.S.2d at 981. The New York Regulations provided: "No es-

tablishment shall make facilities available for the purpose of sexual activities in which
facilities high risk sexual activity takes place. Such facilities shall constitute a public
nuisance dangerous to the public health." Id. at 913, 497 N.Y.S.2d at 981 (quoting 10
N.Y.C.R.R. § 24-2.2). In addition, the regulations provided in pertinent part: "b. 'High
Risk Sexual Activity' shall mean anal intercourse and fellatio." Id. (quoting 10
N.Y.C.R.R. § 24-2.1).

193. Id. at 913-14, 497 N.Y.S.2d at 980.
194. Id. at 916, 497 N.Y.S.2d at 982 (citations omitted).
195. Id. at 912, 497 N.Y.S.2d at 980.
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must give way provided, as here, it is also shown that the remedy
adopted is the least intrusive reasonably available." 196

The state regulation was enacted for the purpose of controlling
the spread of AIDS by prohibiting establishments from providing fa-
cilities for high-risk sexual activity. 197 Ample supporting proof by
the city of New York established that high-risk sexual activity had
been taking place at the New St. Mark's Baths on a regular and con-
tinuous basis, demonstrating that the self-regulatory procedures of
the St. Mark's attendant staff were inadequate, and any less intrusive
solution to the problem other than closure would be futile. 98

Thus, the court held that the closure of the bathhouse was a per-
missible method of controlling the spread of AIDS, and did not vio-
late first amendment rights of association and privacy, considering
that a compelling state interest in acting to preserve the health of the
population was demonstrated, and that the remedy adopted was the
"least intrusive reasonably available."' 99

It should be noted that legislatures are considering various ways
of dealing with the spread of AIDS. For example, the 1988 Nebraska
legislature is currently considering several bills dealing with the
AIDS problem, including a bill that would appropriate Nebraska
state funds for AIDS programs. 20 0

196. Id. at 916, 497 N.Y.S.2d at 982.
197. Id. at 913-14, 497 N.Y.S.2d at 981.
198. Id. at 915, 497 N.Y.S.2d at 982.
199. Id. at 916, 497 N.Y.S.2d at 982.
200. See L.B. 928, Neb. Unicameral, 19th Leg., 2d Sess. (1988) (proposing to man-

date that marriage license applicants submit to an AIDS test); L.B. 1012, Neb. Unicam-
eral, 19th Leg., 2d Sess. (1988) (proposing to enable the Nebraska Department of
Health to implement educational, counseling, and detection programs for AIDS and
permitting the Department of Health to require that positive test results be reported,
but such results would have to remain confidential and would not be subject to legal
subpoena); L.B. 1041, Neb. Unicameral, 19th Leg., 2d Sess. (1988) (proposing to appro-
priate $96,946 to the training of health personnel in appropriate methods of protecting
themselves from contracting the HTLV-III virus); L.B. 1069, Neb. Unicameral, 19th
leg., 2d Sess. (1988) (proposing to require that when employees file a workers' compen-
sation claim for contracting a disease such as AIDS or hepatitis, a presumption would
arise that the employee contracted it by reason of employment and further, that an
employer would be liable for the costs of medical testing when an employee suspected
possible exposure to such diseases); L.B. 1070, Neb. Unicameral, 19th Leg., 2d Sess.
(1988) (proposing to require that rescue personnel and morticians be notified if they
will be exposed to a reportable disease); L.B. 1071, Neb. Unicameral, 19th Leg., 2d Sess.
(1988) (proposing to include within the definition of first-degree assault the knowl-
edgeable transmission of AIDS to another person and in addition, those individuals
who fail to disclose to a mortician that the deceased had died from AIDS and individu-
als who do not disclose the fact that they have AIDS to their doctor who could provide
them with medical services would also be guilty).
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MEDICAL CONSIDERATIONS

Many inherent problems exist with an AIDS testing program.20 1

One such problem is that the disease contains a latency period be-
tween exposure to the HTLV-III virus and development of the an-
tibodies, which may be as long as six months.20 2 Therefore, the
testing methods currently available may not detect exposure to the
virus if the exposure had been recent.20 3 Test results which fail to
identify the antibodies that indicate exposure to the HTLV-III virus
are termed "false-negatives. '20 4 False-negative test results are signif-
icant in that thousands of those tested will be reported as having no
exposure to the virus when, in fact, they have been exposed and are
capable of infecting others.20 5

Due to the presence of false-negatives, test results from a univer-
sal test will be underinclusive of the true portion of the population
infected.20 6 The consequence of underinclusive test results is that in-
dividuals with false-negative test results may lose incentive to ob-
serve infection control measures and consequently infect others.
This is due to the fact that, because those individuals were "medi-
cally" reported as being free from HTLV-III infection, they have the
erroneous belief that they are not capable of infecting others, so no
need exists to protect others from their infectiousness by observing
infection control measures.

Proponents of mass testing will ultimately propose repeated test-
ing at six-month intervals because the latency period between expo-
sure to HTLV-III virus and the development of antibodies will
require supplemental testing to detect individuals who were infected,
but had not produced antibodies when they were initially tested.20 7

Periodic testing would require the state to monitor each individual's
whereabouts to prevent individuals from avoiding the test, thus pos-
ing an additional threat to privacy and confidentiality, as well as a
phenomenal cost.

An additional problem with the testing methods currently avail-
able is the probability of "false-positive" test results. 20 8 Individuals
with false-positive results have tested positive for the HTLV-III an-

201. Bayer, 256 J. AM. MED. Ass'N at 1769.
202. Id.
203. Id.
204. Id.
205. Special Report, Aids, Once Dismissed as the 'Gay Plague,' the Disease has Be-

come the No. 1 Public-Health Menace, NEWSWEEK, August 12, 1985, at 20.
206. See supra notes 204, 205 and accompanying text.
207. Debate Rages, supra note 9, at 33.
208. Bayer, 256 J. AM. MED. Ass'N at 1769.
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tibodies, but may not have been actually exposed to the virus.20 9 This
is because the ELISA 210 test was developed to protect the country's
blood supply, so the point at which a test result will indicate expo-
sure to HTLV-III was set very low to attempt to detect all true posi-
tives.211 In light of this sensitivity, it was stated:

[T]he price of such sensitivity was a loss of specificity. In
high risk populations, there will be comparatively few false-
positives. In low-risk populations, however, as many as 90%
of the small number of initially reactive results will be false-
positives. To distinguish true-positives, it is necessary to re-
peat the ELISA and to use an independent, supplemental
test such as the Western blot, thus incurring an even greater
cost.

2 12

One problem with false-positive test results is that they cause
unfounded anxiety in that "[i]ndividuals may react to a positive test
result as they would to a diagnosis of AIDS, i.e., with disbelief, numb-
ness, denial, anger, and acute turmoil, along with disruptive anxiety,
depressive symptoms, fear, embarrassment, and guilt feelings," as
well as possibly attempting suicide.213 In addition, if the test results
failed to remain confidential, the individual with a false-positive test
result may be discriminated against for the sole reason that the test
result was inaccurate and did not portray the person's true health
status.214

Another problem with a universal, mandatory testing program is
the enormous cost involved. A study by the federal Centers for Dis-
ease Control estimated the cost of locating AIDS-infected individuals
in screening ten thousand low-risk individuals to be $18,197.00 per
carrier. 215 It is more cost effective to spend money expanding volun-
tary testing and counseling at present family-planning clinics, drug
and venereal disease clinics, and AIDS-testing sites.2 16 Currently in
many cities, there is a waiting period of three to six weeks or longer
for testing, and many family-planning clinics do not even have the
AIDS test available.217 The family-planning clinics are an especially
critical way to reach women infected with the AIDS virus, or women
at risk of infection, prior to their pregnancy to discourage them from

209. Id.
210. See supra notes 11-17 and accompanying text.
211. Bayer, 256 J. AM. MED. ASS'N at 1769.
212. Id. See American Council of Life Ins. v. District of Columbia, 645 F. Supp. 84,

87 (D.D.C. 1986) (stating that two positive ELISA tests followed by the Western blot
are 99.9% reliable).

213. Binder, 144 AM. J. PSYCHIATRY at 177.
214. Id.
215. Debate Rages, supra note 9, at 33.
216. Id.
217. Id.
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passing the disease on to their unborn children.218

In sum, problems with a medical testing program include false-
negative test results,219 false-positive test results,220 and an enormous
cost.221 False-negative results are particularly threatening to a test-
ing program because not all individuals tested who have actually
been exposed to HTLV-III virus will be designated as having been ex-
posed, so these people will be capable of infecting others and not
even know it. False-positive test results will cause the individual un-
warranted anxiety and fear, possibly encourage suicide, and provide
for potential discrimination. 222 In addition, the enormous cost in-
volved in screening individuals provides economic considerations. 223

RECENT COURT ACTION CONCERNING MANDATORY TESTING POLICY

In Glover v. Eastern Nebraska Community Office of Retarda-
tion,224 the United States District Court for the District of Nebraska
was confronted with the issue of whether an institution's infectious
disease policy requiring certain employees to submit to a test for the
AIDS virus was constitutionally permissible.225 The policy also re-
quired that an employee who was hospitalized or receiving treatment
submit any medical records pertaining to the disease to the defendant
institution upon the defendant's request.226

The court reviewed the medical history of AIDS, recognizing
that there is no known cure or vaccine available to cure the spread of
AIDS, and that the AIDS virus is not spread through casual con-
tact.227 The medical reasons for AIDS testing advanced by the" de-
fendant were:

(a) as an adjunct to the medical workup of a patient who
may be infected, (b) for epidemiological purposes to establish
the level of infection in a community, and (c) as a device

218. Id.
219. See supra notes 204-07 and accompanying text.
220. See supra notes 208-14 and accompanying text.
221. See supra note 215 and accompanying text.
222. See supra note 213 and accompanying text.
223. See supra note 215 and accompanying text.
224. No. CV 87-0-830, memorandum op. (D. Neb. March 29, 1988).
225. Id. memorandum op. at 1. The policy contained a disclosure requirement

mandating that any employee who knew or suspected that they were infected with the
AIDS virus report such information to the defendant. Id. The policy also required
that employees submit to mandatory testing for tuberculosis so testing for that disease
was not at issue before the court. Id. memorandum op. at 2 n.1.

226. Id. memorandum op. at 5.
227. Id. memorandum op. at 7, 8. The court stated that "casual contact" included,

but was not limited to "touching, sneezing, coughing, breathing, handshakes, sharing of
food or eating utensils, use of public toilets, sharing of drinking glasses, and the shar-
ing of towels." Id. memorandum op. at 8 n.5.
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used in conjunction with counseling those in high risk
groups to stimulate them to change their high-risk
behaviors.

228

The court summarily stated that the testing requirements of defend-
ant's policy did not meet these purposes.229

The court began its analysis by reasoning that the currently
available testing methods give rise to serious problems.230 Specifi-
cally, the court recognized that testing is not accurate and results in a
high percentage of false positives as well as false negatives. The re-
porting of a positive test result could be disastrous, and even possibly
result in the suicide of the person reported to be infected.231 The
court noted the futility of a testing program to control the spread of
AIDS because no cure is currently available 232 and stated that
"[u]ntil a cure is found, education about the prevention of the disease
is the best available route to deal with AIDS. '233

The court observed that the medical evidence established that
there have been very few reports of work related transmission of the
AIDS virus, and stated that the risk of transmission at the defend-
ant's establishment was extremely low to approaching zero.2 34 Fur-
thermore, there existed no evidence of drug abuse or the sharing of
needles, nor any problems of sexual abuse at the facility, which are
the primary methods of transmission of the disease.235

The court analyzed the case under the fourth amendment stating
that the amendment protects the "right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable
searches and seizures" and that the rights involved "are implicated
only if the conduct at issue infringes 'an expectation of privacy that
society is prepared to consider reasonable.' "236 The court recognized
that the fourth amendment was applicable to the states through the
fourteenth amendment of the Constitution.237

The court stated that "[i]ndividuals have a reasonable expecta-

228. Id. memorandum op. at 13.
229. Id.
230. Id.
231. Id.
232. Id. memorandum op. at 13, 14.
233. Id. memorandum op. at 14. The court noted that the spread of AIDS was cur-

rently being effectuated through education regarding safe sexual practices, drug abuse,
and the testing of blood at blood banks. Id. Furthermore, many guidelines and proce-
dures recommended by the CDC have been implemented at health care facilities, such
as the use of gloves and gowns by employees when working with blood or other bodily
fluids. Id.

234. Id. memorandum op. at 15, 16.
235. Id. memorandum op. at 16.
236. Id. (citing O'Connor v. Ortega, 107 S. Ct. 1492, 1497 (1987).
237. Id.
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tion of privacy in the personal information their body fluids contain.
Compulsory administration of a blood test 'plainly involves the
broadly conceived reach of a search and seizure under the Fourth
Amendment.' ",238 The court, after recognizing that the policy of the
defendant constituted a search and seizure, stated that the issue was
whether the policy met the reasonableness test of the fourth amend-
ment.239 Furthermore, although the public is greatly concerned with
AIDS, the courts must be careful to "not over-react and permit un-
reasonable invasions into a carefully formulated and preserved con-
stitutional right as a response to this concern. '240

The court held that the defendant's mandatory testing policy for
AIDS was unjustified at its inception and violated the fourth amend-
ment as an unreasonable search and seizure.241 The court based its
decision on the fact that the risk of transmission in defendant's envi-
ronment was "trivial to the point of non-existence" and that "[s]uch a
theoretical risk does not justify a policy which interferes with the
constitutional rights of the staff members. '242 Although the defend-
ants argued that there could be no guarantee that the employees
would not contract the virus, the court stated that implementing a
testing program was overly cautious and the "better to be safe than
sorry" approach was constitutionally impermissible in this case. 243

ANALYSIS

Once a personal right is deemed to be "fundamental", it does not
mean that regulation of the right cannot exist, but only that the reg-
ulation must pass strict scrutiny before it will be upheld.24 4 Strict
scrutiny involves a two step analysis. One, a state's regulation may
prevail only upon showing an interest which is "compelling", and
two, the law must be shown to be "necessary" to the accomplishment
of the permissible state policy. 245 For the chosen means to be consid-
ered necessary, they must be the most narrowly defined, least restric-
tive alternatives available. 246

A universal, mandatory testing program for AIDS has strong
legal implications, and legislation mandating such testing should be

238. Id. memroandum op. at 17 (citing Schmerber v. California, 384 U.S. 757, 767
(1966)).

239. Id.
240. Id. memorandum op. at 18.
241. Id.
242. Id.
243. Id. memorandum op. at 19.
244. See supra note 86 and accompanying text.
245. Roe v. Wade, 410 U.S. 113, 155 (1973). See supra note 86 and accompanying

texL
246. See supra note 86 and accompanying text.

[Vol. 21



AIDS TESTING

strictly scrutinized. The United States Supreme Court has given sub-
stantive due process protection to fundamental privacy interests -

rights which have tended to be in the areas of marriage and child-
bearing, child-rearing, and procreation.247

Under such a strict scrutiny analysis, the Court has held uncon-
stitutional laws prohibiting the distribution or use of contracep-
tives, 248 and laws proscribing individuals from obtaining abortions
because these laws infringed upon an individual's fundamental right
to privacy.249 A universal, mandatory testing program for the HTLV-
III virus also infringes upon these fundamental, privacy rights. 250 In
addition, the imposition of a mandatory testing program would con-
tribute to potential discrimination against individuals testing positive
for the presence of HTLV-III if the test results failed to remain
confidential.

The court in Glover analyzed the issue of whether a policy man-
dating that state employees of a mental retardation home submit to
testing for AIDS was constitutional under the fourth amendment.251

The court stated that an individual had a reasonable expectation of
privacy in the information contained in one's own bodily fluids.252

Furthermore, a mandatory testing program constituted a fourth
amendment search and seizure.253 The court held that a mandatory
testing program did not meet the "reasonableness" test set forth by
the fourth amendment because the risk of transmission in the de-
fendant's establishment was trivial and did not warrant testing, espe-
cially in light of the infringement upon the privacy interests of the
individuals to be tested, and because testing could not lead to curing
the disease.254

When analyzing the universal, mandatory AIDS testing problem
under strict scrutiny, it is clear that the first step requiring a compel-
ling state interest is met. Indeed, it can reasonably be said that no
greater public interest exists than eradicating death.255 Therefore,
the true issue involving mandatory testing becomes the second part
of the test; i.e., that the means chosen must be necessary to eradicate
death, thereby requiring that the least restrictive alternatives avail-
able be employed.256 For the reasons set forth below, mandatory

247. See supra notes 39-42 and accompanying text.
248. See supra notes 43-70 and accompanying text.
249. See supra notes 71-88 and accompanying text.
250. See Glover No. CV 87-0-830, memorandum op. at 17.
251. See supra note 236 and accompanying text.
252. See supra note 238 and accompanying text.
253. See supra note 238 and accompanying text.
254. See supra notes 241-43 and accompanying text.
255. See supra note 1 and accompanying text.
256. See supra note 86 and accompanying text.

1988]



CREIGHTON LAW REVIEW

testing for AIDS does not appear to be constitutionally permissible
because testing is not currently the least restrictive alternative avail-
able for controlling the spread of the HTLV-III infection.

Significant problems exist with the testing methods currently
available,257 making a universal testing program burdensome on soci-
ety while only rendering minimal benefits. Perhaps the most compel-
ling problem of mandatory testing for AIDS is the fact that there is
no known cure. 258 Therefore, subjecting individuals to a mass-testing
program will prove to be of minimal beneficial value to them, espe-
cially in light of the potential threat of discrimination in housing, em-
ployment, and social relationships. 259

Another problem is the existence of a latency period so that cur-
rent testing methods will not detect exposure to the virus if exposure
has been recent.260 Thus, because of these "false negatives", a uni-
versal testing program will be underinclusive of the true portion of
the population infected, thereby not informing a significant portion
of the population that they are infected and capable of infecting
others.

261

An additional problem with the currently available tests is the
rendition of false-positive results.262 Even though in high-risk popu-
lations there will be comparatively few false-positives, in low-risk
populations, as many as 90% of the initially reactive results may be
falsely positive.263 Although supplemental tests are used to render
the results 99.9% accurate, 264 the significance of this is that prior to
the confirmatory supplemental tests, unwarranted anxiety will ex-
ist.265 Although the unwarranted anxiety resulting from false-posi-
tive test results does not itself raise constitutional privacy issues,
such a reality should be weighed with all the other factors in deter-
mining the constitutionality of a comprehensive, mandatory testing
program. A further consideration is that individuals with false-posi-
tive test results could be targeted for potential discrimination if the
test results failed to remain confidential. 266 Insurers and employers,
for example, may unjustly discriminate against these individuals for
the sole reason that the test results were an inaccurate portrayal of

257. See supra notes 201-23 and accompanying text.
258. See supra note 1 and accompanying text.
259. See supra notes 149, 150 and accompanying text.
260. See supra note 203 and accompanying text.
261. See supra notes 204, 205 and accompanying text.
262. See supra note 208 and accompanying text.
263. See supra note 212 and accompanying text.
264. Id.
265. See supra note 213 and accompanying text.
266. See supra notes 149, 150 and accompanying text.

[Vol. 21



1988] AIDS TESTING 889

the true health status of the individuals. 267 In addition, a universal
testing program will entail an enormous cost.268

Once it is determined that an individual has been exposed to the
HTLV-III virus, such as when an individual donates blood and the
blood is routinely screened for the presence of the HTLV-III virus,
an obligation arises to keep confidential all facts about the individ-
ual's infectiousness to protect that individual from the threat of pos-
sible discrimination. 269 Such discrimination could arise from insurers
excluding individuals from insurance coverage, thereby threatening
the availability of adequate health care coverage for infected individ-
uals, and from employers becoming unwilling to hire or retain an in-
fected individual.2 70 However, efforts have begun to alleviate
discrimination, at least in the insurance field, by courts upholding
state regulations prohibiting insurers from discriminating against in-
dividuals exposed to the HTLV-III virus, due to the serious impact
such discrimination could have on precluding individuals from ob-
taining adequate health care coverage.2 71

If a vaccine or therapy becomes available, testing may be justi-
fied in that the scale will tip towards the benefit to society of being
free from infectious disease, and the burden placed on individuals
will be lessened, because the infected individuals will also receive a
benefit by being rid of the HTLV-III virus.

When all the problems with the currently available testing meth-
ods are considered together, a significant burden is imposed upon the
individual subjected to the test. If a test becomes available in the fu-
ture which is more accurate, or a cure becomes available, mandatory
testing may then be justified as a permissible method of controlling
the spread of AIDS.

The most currently effective, least intrusive way of controlling
the spread of AIDS is through behavior modification,2 7 2 which is best
accomplished through education. The virus is transmitted primarily
through intimate sexual contact and through the bloodstream, which
occurs, for example, when an intravenous drug needle is used by an
infected individual and the blood from the infected individual is
passed on the needle to another individual using the same needle. 273

The virus is not spread through air, water, or other vectors,27 4 so its

267. See supra note 150 and accompanying text.
268. See supra note 215 and accompanying text.
269. See supra note 117 and accompanying text.
270. See supra notes 118, 119 and accompanying text.
271. See supra notes 151-67 and accompanying text.
272. See supra note 34.
273. See supra notes 24-28 and accompanying text.
274. See supra notes 29-31 and accompanying text.
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transmission can be controlled at present only by preventing the ac-
tivities which spread the disease 275 - intimate, high-risk sexual con-
tact with an infected person 276 and the use of contaminated needles
and syringes.277

A fallacy with a mandatory testing program is that it focuses on
individuals whose infections began years ago (infections which cannot
even be cured), instead of trying to prevent cases that could erupt in
the decade to come. The latter goal can best be achieved through ed-
ucational programs that encourage behavior modification.278 Physi-
cians must explain fully to AIDS victims and high-risk individuals
the currently accepted view of the best infection-control measures.
Patients infected with the HTLV-III virus who do not have AIDS are
also infectious, so they must also be supplied with the same
information.

279

CONCLUSION

For the reason that a testing program imposes a severe encroach-
ment on an individual's right to privacy, coupled with the problems
existing with the currently available tests used to detect exposure to
the HTLV-III virus, a comprehensive, mandatory testing program is
not the least restrictive alternative available to control the spread of
AIDS. Testing fails under an analysis of strict scrutiny because of an
alternative, less restrictive method-implementing educational pro-
grams to encourage behavior modification. Because no vaccine or
chemotherapeutic agent has been proved to prevent infection, reduce
infectivity, or ameliorate the disease, avoiding the activities which
spread the disease are the only currently available methods to bring
the spread of AIDS under control. Specifically, these methods are
avoiding high-risk sexual contact wherein there is an exchange of
blood or semen, and avoiding the use of shared intravenous drug
needles. Therefore, for the above reasons, mandatory testing for the

275. See supra note 34.

276. See supra note 33 and accompanying text. See also Bayer, 256 J. AM. MED.
ASS'N at 1769 (stating that "[r]isk can be reduced through "safer" or "protected" sex
practices (such as the use of condoms and the avoidance of receptive intercourse)").

277. See supra note 34 and accompanying text.

278. See supra note 34.
279. Mills, 314 NEW. ENG. J. MED. at 932; American Council of Life Ins. v. District

of Columbia, 645 F. Supp. 84, 87 (D.D.C. 1986) (stating that the Centers for Disease
Control concluded that "[flor public health purposes, patients with repeatedly reactive
screening tests for HTVL-III/LAV [sic] antibody . . . in whom [the] antibody is also
identified by the use of supplemental tests . . . should be considered both infected and
infective").
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AIDS virus would be an unconstitutional breach of an individual's
basic privacy rights.

David J. Schmitt - '89




