
BEHIND CLOSED DOORS - THE CLANDESTINE
PROBLEM OF CHILD PORNOGRAPHY

INTRODUCTION

Child pornography is a form of sexual child abuse evidenced in
films, photographs, magazines, books, slides, and video cassettes1

which show children as young as three years of age engaged in such
activities as lewd poses, masturbation, intercourse, fellatio, cunnilin-
gus, rape, incest and sado-masochism. 2 Children are depicted in these
activities with other children of the same or opposite sex or with men
and women.3 Victims may be runaways or members of apparently
normal families4 who suffer from an emotionally deprived home life,
abuse, or neglect.5 Many of the children are underachievers and
come from unstable or' broken homes lacking in parental
supervision.

6

Such children are generally vulnerable 7 and may actually be
willing participants in pornographic activities." They are enticed by
attention, friendship, and interest that they do not receive at home 9

or by offers of food, shelter, and money.10 In some cases, victims may
be lured into such activities by other children, adult friends or rela-
tives, or even by their own parents.1 '

The effects of sexual encounters by children for the production
of pornography can be physically harmful and emotionally devastat-

1. ABA NATIONAL LEGAL RESOURCE CENTER FOR CHILD ADVOCACY AND PRO-
TECTION, CHILD SEXUAL EXPLOITATION - BACKGROUND AND LEGAL ANALYSIS 1, re-
printed in Exploitation of Children; Hearing Before the Subcomm. on Juvenile Justice
of the Senate Comm. on the Judiciary, 97th Cong., 1st Sess. 104 (1981) [hereinafter
ABA, CHILD SEXUAL EXPLOITATION reprinted in 1981 S. Hearings].

2. SENATE COMM. ON THE JUDICIARY, PROTECTION OF CHILDREN AGAINST SEX-
UAL EXPLOITATION ACT OF 1977, S. REP. No. 438, 95th Cong., 2d Sess. 6 (1977) re-
printed in 1978 U.S. CODE CONG. & ADMIN. NEWS 40, 43 [hereinafter 1977 S. REP. No.
438].

3. Id.
4. 1977 S. REP. No. 438, supra note 2, at 8, reprinted in U.S. CODE CONG. & AD-

MIN. NEWS at 45.
5. Teenage Prostitution and Child Pornography: Hearings Before the Subcomm.

on Select Education of the House Comm. on Education and Labor, 97th Cong., 2d Sess.
73 (1982) [hereinafter 1982 H.R. Hearings].

6. Id.
7. 1977 S. REP. No. 438, supra note 2, at 8, reprinted in U.S. CODE CONG. & AD-

MIN. NEWS at 46.
8. 1982 H.R. Hearings, supra note 5, at 73.
9. Id.

10. 1977 S. REP. No. 438, supra note 2, at 9, reprinted in U.S. CODE CONG. & AD-
MIN. NEWS at 46.

11. 1982 H.R. Hearings, supra note 5, at 73.
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ing.12 Physical injury may result from premature and inappropriate
sexual demands.1 3 Children may acquire sexually transmitted dis-
eases such as gonorrhea, syphilis, and herpetic type 2 infections. 14

Pregnancy is also a physical effect of sexual child abuse.' 5

Psychological effects of sexual abuse include serious disruption
of emotional development, depression, and guilt.16 Such children de-
velop a distorted picture of sexuality, a sense of alienation, and many
of them become extensively involved with drugs.17 In addition, "chil-
dren who are sexually abused are more likely to abuse their own
children."' 8

Child pornography was fairly obscure and unusual in the 1960s.19

However by 1977, over 260 different magazines depicting children in
sexually explicit conduct were in publication.2 0 Increasing alarm
over the availability of child pornography and media focus on the
commercial exploitation of sexual child abuse gave rise to Congres-
sional hearings on the scope of the problem.2' Congressional exami-
nation of existing legislation available to prosecute offenders22 led to
federal legislation targeting exploitation of sexual child abuse.23

The purpose of this Comment is to examine federal laws created
to deal with the problem of child pornography, to examine the effec-
tiveness of these laws, and to examine the challenges made to these
statutes after they were amended in 1984.

12. ABA, CHILD SEXUAL EXPLOITATION, supra note 1, at 3, reprinted in 1981 S.
Hearings at 107.

13. Id.
14. CANAVAN, Sexual Child Abuse, in Child Abuse and Neglect - A Medical Refer-

ence 233, 238 (N. Ellerstein, M.D. ed. 1981).
15. Id.
16. ABA, CHILD SEXUAL EXPLOITATION, supra note 1 at 3, reprinted in 1981 S.

Hearings at 107.
17. Cild Pornography: Hearing before the Subcomm. on Juvenile Justice of the

Senate Comm. on the Judiciary, 97th Cong., 2d Sess. 130-31 (1982) (statement of Dr.
Dillingham, Washington School of Psychiatry).

18. ABA, CHILD SEXUAL EXPLOITATION, supra note 1, at 3, reprinted in 1981 S.
Hearings at 107.

19. ABA, CHILD SEXUAL EXPLOITATION, supra note 1, at 1, reprinted in 1982 S.
Hearings at 104.

20. Id.
21. 1977 S. REP. No. 438, supra note 2, at 4-5, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 42-3.
22. 1977 S. REP. No. 438, supra note 2, at 5, reprinted in U.S. CODE CONG. & AD-

MIN. NEWS at 43.
23. Protection of Children Against Sexual Exploitation Act of 1977, 18 U.S.C.

§ 2251 (1978).
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BACKGROUND

THE NEED FOR LEGISLATION

Prior to 1977, according to a Congressional report,24 child por-
nography cases were prosecuted under federal statutes which prohib-
ited the mailing,25 importation,2 6 and interstate transportation 27 of

obscene materials and by the Mann Act, which prohibited interstate

transportation of young females for prostitution.28 Conspiracy stat-

ues were also infrequently used to prosecute conspiracy to distribute

obscene materials in the mail or interstate commerce. 29 However,
prosecution was usually initiated only in cases which involved large-
scale production or distribution of child pornography materials or

when organized crime was involved. 30 Thus, many sources of child

pornography were never investigated. 31

THE 1977 ACT

Congressional hearings in 1977 determined that these existing

federal statutes32 addressed only the sale, distribution, or importation

of obscenity, not the production of child pornography which resulted
in sexual abuse of children, and concluded that such a law was ur-

gently needed.33 Congress passed the Protection of Children Against

Sexual Exploitation Act of 1977. 3 4 This Act gave the federal govern-
ment authority to prosecute producers who used children in produc-

tion of pornography 35 and distributors who sold it. 36

Under the Act, to use or entice persons under the age of sixteen
to engage in "sexually explicit" conduct for the production of pornog-
raphy became an offense when the material had been or was to be

24. 1977 S. REP. NO. 438, supra note 2, at 9, reprinted in U.S. CODE CONG. & AD-
MIN. NEWS at 47.

25. 18 U.S.C. § 1461 (Supp. IV 1986).
26. Id. § 1462.
27. Id. § 1465.
28. Id. § 2423.
29. Sexual Exploitation: Hearings before the Subcomm. to Investigate Juvenile

Delinquency of the Senate Comm. on the Judiciary, 95th Cong., 1st Sess. 81 (1977)
(statement of Donald Nicholson, Dept. of Justice, Criminal Division).

30. 1977 S. REP. NO. 438, supra note 2, at 9, reprinted in U.S. CODE CONG. & AD.
MIN. NEWS at 47.

31. 1977 S. REP. No. 438, supra note 2, at 10, reprinted in U.S. CODE CONG. & AD-
MIN. NEWS at 47.

32. See supra notes 24-28 and accompanying text.
33. 1977 S. REP. No. 438, supra note 2, at 10, reprinted in U.S. CODE CONG. & 7

ADMIN. NEWS at 47.
34. 18 U.S.C. §§ 2251-2253 (1978).
35. Id. § 2251(a).
36. Id. § 2252(a).
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sent through interstate commerce. 37 "Sexually explicit conduct" was
defined as sexual intercourse including "genital-genital, oral-genital,
anal-genital, or oral-anal" conduct, "whether between persons of the
same or opposite sex," sexual bestiality, masturbation, sado-masochis-
tic abuse, or "lewd exhibition of the genitals or pubic area. '3 8 Penal-
ties included 10 years imprisonment and/or a $10,000 fine39 for any
individual, including a parent or guardian, who knowingly permitted
a child to engage in such conduct. 40 In addition, the statute prohib-
ited distribution of "obscene" child pornography by transporting,
shipping, mailing or receiving it through interstate commerce "for
the purpose of sale or distribution for sale."'41

A significant problem encountered by Congress in drafting this
legislation was concern over whether child pornography materials
had to be obscene before distribution could be constitutionally
banned. 42 The Department of Justice argued for the requirement to
prevent the statute from being overbroad and unconstitutional. 43

Consequently, the obscenity requirement was included and thus com-
mercial distributors of child pornography could only be prosecuted if
materials were legally obscene. 44

THE FERBER DECISION

In 1982, the Supreme Court, in New York v. Ferber,45 upheld the
constitutionality of a New York child pornography statute which pro-
hibited the distribution of materials depicting children under the age
of sixteen engaged in sexual conduct regardless of whether the mate-
rial was obscene in a constitutional sense.46 The criminal statute47

37. Id. § 2251(a).
38. Id. § 2253(2).
39. Id. § 2251(c).
40. Id. § 2251(b).
41. Id. § 2252(a).
42. Child Protection Act of 1984, H.R. REP. No. 536, 98th Cong., 2d Sess. 4, re-

printed in U.S. CODE CONG. & ADMIN. NEWS 492, 495 (1984) [1984 H.R. REP. NO. 536].
43. Id.
44. Child Sexual Abuse and pornography Act of 1986, H.R. REP. No. 910, 99th

Cong., 2d Sess. 4, reprinted in U.S. CODE CONG. & ADMIN. NEWS 5952, 5954 (1986)
[hereinafter 1986 H.R. REP. No. 910].

45. 458 U.S. 747 (1982).
46. Id. at 753. See infra notes 63-64 and accompanying text (explaining the consti-

tutional sense of "obscene").
47. N.Y. PENAL LAW § 263.05 (McKinney 1980) section 263.05 provides:

A person is guilty of the use of a child in a sexual performance if knowing
the character and content thereof he employs, authorizes or induces a child
less than sixteen years of age to engage in a sexual performance or being a
pareht, legal guardian or custodian of such child, he consents to the participa-
tion by such child in a sexual performance.

Id.
Sexual performance is defined in section 263.00(1) of the New York Penal Laws
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had been challenged by a proprietor of a Manhattan book store who
was convicted of selling two films depicting young boys
masturbating.

48

The Court discussed the following five premises upon which it
based its holding that the state is entitled to greater leeway in regu-
lating child pornography than in regulating obscenity.4 9 First, a state
has a compelling interest in "safeguarding the physical and psycho-
logical well-being of a minor ' 50 who may be harmed when used as
the subject of pornographic materials. 5 ' Second, the Court found
that distribution of materials depicting children engaged in sexual ac-
tivity is intrinsically related to sexual abuse in two ways. The perma-
nent record of the minor's sexual conduct and its circulation
exacerbates the psychological harm to the child,5 2 and distribution
encourages sexual exploitation.53 Third, advertising and selling child
pornography encourages sexual exploitation.5 4 Fourth, the value of
depictions of children engaged in sexual activity or lewdly exhibiting
their genitals for literary, scientific or educational work is de
minimis.55 Fifth, in weighing the interests protected by the New
York statute with the expressive interests of the pornography mater-
ials, the Court concluded that the balance must heavily weigh in
favor of the welfare of the children.5 6 Therefore, the definable class
of material of child pornography covered by the New York statute
was outside the protection of the First Amendment.5 7

The Court then limited the category of constitutionally unpro-

as: "[A]ny performance or part thereof which includes sexual conduct by a child less
than sixteen years of age." Id. § 263.00(1). Sexual conduct is in turn defined in section
263.00(3): "'Sexual conduct' means actual or simulated sexual intercourse, deviate
sexual intercourse, sexual bestiality, masturbation, sado-masochistic abuse, or lewd ex-
hibition of the genitals." Id. § 263.00(3). A performance is defined in section 263.00(4)
as "any play, motion picture, photograph or dance [or] any other visual representation
exhibited before an audience." Id. § 263.00(4).

Also significant to the Ferber decision was section 263.15; "A person is guilty of
promoting a sexual performance by a child when, knowing the character and content
thereof, he produces, directs or promotes any performance which includes sexual con-
duct by a child less than sixteen years of age." Id. § 263.15. To "promote" is defined in
section 263.00(5): "'Promote' means to procure, manufacture, issue, sell, give, provide,
lend, mail, deliver, transfer, transmit, publish, distribute, circulate, disseminate, pres-
ent, exhibit or advertise, or to offer or agree to do the same." Id. § 263.00(5).

48. Ferber, 458 U.S. at 751-52.
49. Id. at 756.
50. Id. at 756-57 (quoting Globe Newspaper Co. v. Superior Court, 457 U.S. 596,

607 (1982)).
51. Id. at 758.
52. Id. at 759.
53. Id.
54. Id. at 761.
55. Id. at 762.
56. Id. at 763-64.
57. Id. at 764.
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tected child pornography. 58 It established a standard that the prohib-
ited conduct must be adequately defined, and restricted unprotected
works to visual depictions of sexual conduct involving children below
a specified age.59 The New York statute in Ferber was held to ade-
quately define sexual conduct with sufficient precision so as to deny
First Amendment protection to production and distribution of such
conduct.

60

The Miller v. California6 l obscenity standard was rejected in
Ferber as the test for prohibiting distribution of child pornography. 62

This standard requires that the trier of fact determine whether the
work, "taken as a whole, appeals to the prurient interest .. .lacks
serious literary, artistic, political, or scientific value,' ' 6 3 and whether
the work describes or depicts sexual conduct as defined by state law
in a patently offensive way.6 4 The Ferber Court reasoned that the ob-
scenity standard failed to address the sexual exploitation aspect of
the child pornography problem because materials which are not pa-
tently offensive or do not appeal to prurient interests may still re-
quire the sexual exploitation of children for production.6 5

The First Amendment overbreadth doctrine,66 an exception to
the traditional rule that "a person to whom a statute may constitu-
tionally be applied may not challenge that statute on the ground that
it may conceivably be applied unconstitutionally to others in situa-
tions not before the Court," was then applied.67 According to the
Court, the overbreadth doctrine is based on the notion that persons
may refrain from exercising their constitutionally protected rights of
free speech for fear that criminal sanctions could result from the ap-
plication of a statute to such protected expression.6 8 Because of the
serious impact of striking down a statute challenged by a person who
may constitutionally be punished, the Court requires that the over-
breadth involved be "substantial" before the statute may be invali-

58. Id.
59. Id.
60. Id. at 765.
61. 413 U.S. 15 (1973).
62. Ferber, 458 U.S. at 761.
63. Miller, 413 U.S. at 24 (citations omitted).

64. Id.
65. Ferber, 458 U.S. at 761.
66. Id. at 768.
67. Id. at 767 (citing Broadrick v. Oklahoma, 413 U.S. 601, 610 (1973); United

States v. Raines, 362 U.S. 17, 21 (1960) Carmichael v. Southern Coal & Coke Co., 301
U.S. 495, 513 (1937); Yazoo & M.V.R. Co. v. Jackson Vinegar Co., 226 U.S. 217, 219-20
(1912)).

68. Id. at 768 (quoting Village of Schaumburg v. Citizens for a Better Environ-
ment, 444 U.S. 620, 634 (1980); Gooding v. Wilson, 405 U.S. 518, 521 (1972).
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dated.69 Thus, the statute must reach a substantial number of
impermissible applications to be invalid.70

The Court, in applying the doctrine, rejected the claim that the
New York statutd was constitutionally overbroad because it might ap-
ply to protected materials with serious literary, scientific or educa-
tional value.71 The Court held that the statute must be substantially
overbroad where cases involve conduct plus speech 72 and concluded
that though the statute might reach some protected expression such
as medical textbooks, the arguable impermissible applications of the
statute would not "amount to more than a tiny fraction of the materi-
als within the statute's reach. '73 Finally, the Court proposed that
"whatever overbreadth may exist should be cured through case-by-
case analysis of the fact situations to which its sanctions, assertedly,
may not be applied. '7 4

Following the Ferber decision, Congressional committees consid-
ered proposals to amend the Protection of Children Against Sexual
Exploitation Act of 1977 ("Act") to delete the obscenity requirement
in order to bring the statute into conformity with the Ferber decision,
and to make the statute more effective. 75 From the period between
May, 1977, and June, 1983, there were no successful prosecutions for
production offenses due to the "clandestine nature of the child por-
nography industry" and due to the difficulty of developing evidence
to prove that a person was responsible for the production of mailed
materials.7 6 However, twenty-three defendants were convicted for
distribution of obscene child pornography materials for commercial
purposes according to the Department of Justice.77

THE CHILD PROTECTION ACT OF 1984

To correct these problems,78 Congress amended the 1977 Act by

69. Id. at 769.
70. Id. at 771.
71. Id. at 773.
72. Id. at 771.
73. Id. at 773.
74. Id. at 773-74 (quoting Broadrick v. Oklahoma, 413 U.S. 601, 615-16 (1973)).
75. Protection of Children against Sexual Exploitation: Hearing Before the Sub-

comm. on Crime of the House Comm. on the Judiciary, 98th Cong., 1st Sess. 2 (1983)
[hereinafter 1983 H.R. Hearing].

76. 1983 H.R. Hearing, supra note 75, at 33. See 18 U.S.C. § 2251(a) (prohibiting
any person from using a minor to engage in sexually explicit conduct for the purposes
of "production" of pornography).

77. 1983 H.R. Hearing, supra note 75, at 33. See 18 U.S.C. § 2252 (prohibiting any
person from the "distribution" for commercial purposes of obscene materials depicting
minors involved in sexually explicit conduct.

78. 1986 H.R. REP. No. 910, supra note 44, at 4, reprinted in U.S. CODE CONG. &
ADMIN. NEWS at 5954.

1988]



CREIGHTON LAW REVIEW [Vol. 21

passing the Child Protection Act of 1984. 79 Significant changes made
by the 1984 Congress included deletion of the proof of obscenity re-
quirement for visual depictions of sexually explicit conduct to com-
port with the Ferber decision.80 Because the Ferber Court indicated
that constitutional obscenity requirements still applied to written
materials, reference to print medium was eliminated in the amend-
ments and thus the Act, as amended, applies only to visual
depictions.

81

The profit requirement imposed by the definition of "produc-
ing"8 2 was eliminated by deleting "for pecuniary profit" in the 1984
amendment.8 3 Also the "commercial purpose" clause, "for the pur-
pose of sale or distribution for sale, '8 4 was eliminated, making send-
ing or receiving pornographic materials through the mail or in
interstate commerce for non-commercial purposes a violation.85 An
additional change made knowingly reproducing a visual depiction a
punishable violation.8 6

Other changes included authorization of the use of wiretaps in
investigations,8 7 increases in fines,88 authorization for civil and crimi-
nal forfeiture of property involved in these offenses,8 9 and changes
the definition of "minor" to include children under age eighteen in-
stead of age sixteen.90 As a result of these reforms, convictions in-

79. See 18 U.S.C. §§ 2251-2255 (1982 & Supp. II 1984).
80. 1984 H.R. REP. No. 536, supra note 42, at 7, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 498.
81. H.R. REP. No. 536, supra note 42, at 3, reprinted in U.S. CODE CONG. & AD-

MIN. NEWS at 494.
82. See 18 U.S.C. § 2253(3) (1978). This section provides: "'producing' means pro-

ducing, directing, manufacturing, issuing, publishing, or advertising, for pecuniary
profit." Id.

83. Id. § 2255(3) (removing "for pecuniary profit").
84. Id. § 2252(a).
85. Id. § 2252(a) (removing the requirement of commercial purpose).
86. Id. § 2252(a). This amendment closed a loophole which required that a pro-

ducer actually use the child in the production of the material. See 1984 H.R. REP. No.
536, supra note 42, at 5, reprinted in U.S. CODE CONG. & ADMIN. NEWS at 496.

87. 1984 H.R. REP. No. 536, supra note 42, at 3, reprinted in U.S. CODE CONG. &
ADMIN. NEWS at 494. The Justice Department recommended wiretaps to facilitate in-
vestigations of clandestine production and to eliminate the need for having the child-
victim testify. Id. See 18 U.S.C. § 2252(a) (1984).

88. 1984 H.R. REP. No. 536, supra note 42, at 3, reprinted in U.S. CODE CONG. &
ADMIN. NEWS at 494. Fines were increased from not exceeding $10,000.00 for a first
offense and not exceeding $15,000.00 for repeated offenses to not more than $100,000.00
for a first offense and not more than $200,000.00 for a repeated offense, and a fine of
up to $250,000.00 was established for organizations violating the Act. See 18 U.S.C.
§ 2252(b).

89. See 18 U.S.C. §§ 2253, 2254.
90. Id. § 2255(1). Once a child shows any sign of puberty it is very difficult to

prove that the child is under the age of sixteen. Raising the age to eighteen would
facilitate prosecution and perhaps protect children up to age sixteen. See 1984 H.R.
REP. No. 536, supra note 42, at 3, reprinted in U.S. CODE CONG. & ADMIN. NEWS at 494.
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creased dramatically from May, 1984, to September, 1986, totaling
214.91

CHILD SEXUAL ABUSE AND PORNOGRAPHY ACT OF 1986

In 1986, the 1977 Act was again amended. The Child Sexual
Abuse and Pornography Act of 198692 prohibits advertising related to
sexual exploitation of children, provides criminal sanctions for trans-
portation of minors across state lines for purposes of sexual exploita-
tion, and expands the meaning of "visual depiction. '93

The 1986 Act also prohibits advertising for any "visual depiction"
involving a minor engaging in sexually explicit conduct and prohibits
advertising to recruit children for such use in producing pornogra-
phy.94 These advertisements do not have to be in the form of visual
depictions to be prohibited nor do they have to be obscene.95 Accord-
ing to legislative history, this provision was added to combat advertis-
ing carried in a number of magazines, newsletters and on computer
bulletin boards.96

Under existing statutes,97 transportation of minors across state
lines was prohibited for purposes of commercial sexual exploitation
such as prostitution.98 The Act was therefore amended to prohibit
transportation for the purpose of producing child pornography with-
out reference to a commercial motive.99

Congress also expanded the definition of "visual depiction" to in-
clude undeveloped film.1 00 This change comported with the holding
of the United States Court of Appeals for the Ninth Circuit in United
States v. Smith 10 1 rejecting an argument that undeveloped film is not

91. See 1986 H.R. REP. No. 910, supra note 44, at 5, reprinted in U.S. CODE CONG.
& ADMIN. NEWS at 5954.

92. 18 U.S.C. §§ 2253-2256 (1984 & Supp. IV 1986).
93. 1986 H.R. REP. No. 910, supra note 44, at 3, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 5952.

94. Id.
95. 1986 H.R. REP. No. 910, supra note 44, at 6, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 5956.

96. Id.
97. See 18 U.S.C. § 2423 (Supp. IV 1986) (providing that persons may not transport

minors across state lines for the purposes of engaging in prostitution or other sexual
activity).

98. 1986 H.R. REP. No. 910, supra note 44, at 6-7, reprinted in U.S. CODE CONG. &
ADMIN. NEWS at 5956-57.

99. 1986 H.R. REP. No. 910, supra note 44, at 7, reprinted in U.S. CODE CONG. &
ADMIN. NEWS at 5957.

100. Id.
101. 795 F.2d 841, 846-47 (9th Cir. 1986) (holding that "visual depiction" includes

undeveloped film).
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a visual depiction.10 2

CONSTITUTIONAL CHALLENGES

Since the passage of the Protection of Children Against Sexual
Exploitation Act of 1977103 and its amendments,10 4 various challenges
to the constitutionality of the statutes have been made. Issues raised
in federal courts include charges that the antipornography provisions
violate the right to privacy,10 5 the overbreadth doctrine,1 0 6 or that
they are unconstitutionally vague. 10 7 There have also been cases

charging that the statutes lack the constitutionally required element
of scienter.

108

Challenges have also been made to government operations in-
volved in enforcing antipornography provisions. Such charges in-
clude outrageous government conduct,10 9 insufficiency of affidavits
supporting search warrants,' 10 and insufficiency of the search war-
rants themselves.11 ' There have even been challenges that federal
jurisdiction was manufactured."

2

In United States v. Marchant,113 the criminal defendant appealed
his conviction for the knowing receipt of a sexually explicit magazine
depicting minors.1 14 The magazine had been shipped through inter-
state or foreign commerce. 15 The appellant alleged that, pursuant to
Stanley v. Georgia,116 the first amendment protected not only posses-
sion but also knowing receipt of child pornography from criminal
prosecution and the child pornography statute was therefore uncon-
stitutional. 117 Appellant also alleged that there was insufficient evi-
dence to prove the scienter element of "knowing receipt." 118

In Stanley, federal and state agents obtained a warrant to search

102. 1986 H.R. REP. No. 910, supra note 44, at 7, reprinted in U.S. CODE CONG. &
ADMIN. NEWS at 5957.

103. See supra notes 34-44 and accompanying text.
104. See supra notes 79-90, 92-102 and accompanying text.
105. See infra notes 113-24 and accompanying text.
106. See infra notes 127-44 and accompanying text.
107. See infra notes 145-53 and accompanying text.
108. See irfra notes 125-26, 170-71 and accompanying text.
109. See infra notes 172-76 and accompanying text.
110. See infra notes 186, 190-91 and accompanying text.
111. See infra notes 187-88, 192-93 and accompanying text.
112. See infra notes 177-78 and accompanying text.
113. 803 F.2d 174 (5th Cir. 1986).
114. Id. at 176. The defendant was convicted for violating 18 U.S.C. § 2252 (1984).

Id.
115. Id.
116. 394 U.S. 557, 565 (1969) (holding that private possession of obscenity is pro-

tected by the first and fourteenth amendments).
117. Marchant, 803 F.2d at 177.
118. Id.
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the suspect's home for evidence of alleged bookmaking activities.' 1 9

During the search three obscene films were found and the appellant
was subsequently convicted of possession of obscene materials in vio-
lation of Georgia law. 120 The Supreme Court held that the prohibi-
tion of mere private possession of obscenity was unconstitutional
under the first and fourteenth amendments.' 2 '

The Fifth Circuit Court of Appeals, in Marchant, refused to ex-
tend the Stanley holding to include the right to receive obscenity for
private use.122 The court based its holding on existing Supreme
Court decisions 123 which "make indubitably clear the fact that Stan-
ley does not protect knowing receipt."'1 24

The Fifth Circuit also held that there was enough evidence to
prove scienter based on the presence of other child pornography
materials in the appellant's residence, a previous order of a child por-
nography materials in the appellant's residence, a previous order of a
child pornography magazine which was seized before delivery, and
correspondence allegedly indicating the appellant's interest in child
pornography.125 The court concluded that, drawing all inferences in
favor of the government, the fact of receipt itself might be sufficient
alone to infer knowledge.126

In United States v. Reedy,127 the defendant had photographed his
daughter and her girl friend in the nude. 128 He was indicted on two
counts of sexual exploitation of children 129 in violation of the Act.130

The defendant claimed that his indictment should be dismissed be-

119. Stanley, 394 U.S. at 558.
120. Id. at 558-59.
121. Id. at 568.
122. Marchant, 803 F.2d at 178.
123. Id. (quoting United States v. Orito, 413 U.S. 139, 141 (1973) (rejecting a right to

receive pornography); United States v. 12 200-ft. Reels of Super 8mm. Film, 413 U.S.
123, 127, 129 (1973) (rejecting an attempt to extend Stanley); United States v. Reidel,
402 U.S. 351, 355 (1971) (refusing to extend the right of possession to commercial distri-
bution); United States v. Thirty-Seven Photographs, 402 U.S. 363, 376 (1971) (refusing
to extend the right to importation of pornography); Poe v. Ullman, 367 U.S. 497, 551
(1961) (Harlan, J., dissenting) (allowing no exception for private use of obscene
material).

124. Marchant, 803 F.2d at 178 n.3.
125. Id. at 176-77.
126. Id. at 177.
127. 632 F. Supp. 1415 (W.D. Okla. 1986).
128. Id. at 1416.
129. Id.
130. See 18 U.S.C. § 2251(a) (1984). This section provides:

Any person who employes, uses, persuades, induces, entices, or coerces
any minor to engage in, or who has a minor assist any other person to engage
in, any sexually explicit conduct for the purpose of producing any visual de-
piction of such conduct, shall be punished as provided under subsection (c), if
such person knows or has reason to know that such visual depiction will be
transported in interstate or foreign commerce or mailed, or if such visual de-
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cause the definition section of the statute 31 caused the statute to be
void for vagueness and overbroad under the first amendment.132

The court rejected the defendant's claim that because the Act
prohibited more than obscenity, it was unconstitutionally broad in
encompassing a substantial amount of first amendment expression. 133

The court's rejection was based on the Ferber holding that states may
prohibit distribution of child pornography which is not obscene. 134

The court also looked to the clear intent of Congress to prohibit vis-
ual depictions of minors engaged in sexually explicit conduct which
was not obscene, as evidenced in the child pornography statutes.135

The court also found the defendant's claim that the statute
would be impermissibly applied to pictures in pediatric medical text-
books and to pictures of sculptures and other artwork meritless.136

The court concluded that in general most of these materials would
not be classified as pornography under the Ferber test and the legiti-
mate reach of the statute outweighed any impermissible applications
of the statute.137

The defendant additionally alleged that the Act was overbroad
where the provisions deviated from provisions of the New York stat-
ute approved in Ferber and that the statute had no scienter require-
ment.138 Finally, he contended that the statute impermissibly
defined a minor as under eighteen years of age instead of under six-
teen years of age and that the statute prohibited production of por-

piction has actually been transported in interstate or foreign commerce or
mailed.

Id.
131. Id. § 2255. This section provides:

For the purposes of this chapter, the term-
(1) "minor" means any person under the age of eighteen years;
(2) "sexually explicit conduct" means actual or simulated-

(A) sexual intercourse, including genital-genital, oral-genital, anal-
genital, or oral-anal, whether between persons of the same or
opposite sex;

(B) bestiality;
(C) masturbation;
(D) sadistic or masochistic abuse; or
(E) lascivious exhibition of the genitals or pubic area of any person;

(3) "producing" means producing, directing, manufacturing, issuing,
publishing, or advertising; and

(4) "organization" means a person other than an individual.
Id.

132. Reedy, 632 F. Supp. at 1416.
133. Id. at 1420.
134. Id.
135. Id.
136. Id. at 1421.
137. Id.
138. Id.
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nography for non-commercial purposes. 139

The defendant argued that because there is no requirement that
one must know the content and character of the depiction to be pro-
duced, the statute imposed strict liability.140 The court interpreted
the "purpose" requirement in the statute as implying that the de-
fendant must have knowledge of the content and character. 14 1 The
defendant's contention that knowledge of the victim's age was a nec-
essary element of a prosecution was rejected due to express legisla-
tive intent to the contrary and lack of any such constitutional
requirement.1

42

The court found that the compelling iiterest of protecting chil-
dren from harm justified inclusion of sixteen and seventeen year olds
in the definition of a minor and that it did not make the statute sub-
stantially overbroad. 143 The court similarly found that the legislative
intent to expand the statute from commercial to non-commercial
materials to protect children from exploitation did not make the stat-
ute unconstitutionally overbroad. 44

Finally, the court rejected the defendant's contention that the
term "lascivious" used to modify "exhibition of the genitals' 45 made
the Act unconstitutionally vague.146 According to the court, due pro-
cess requires the statute to give "fair notice of what to avoid" and
must be specific to avoid a chilling effect to expressions sheltered by
the first amendment. 147 Though the terms lewd and lascivious are
not precise, 14 the court held that the Act is suitably limited and suf-
ficiently conveys warning of the proscribed conduct when measured
by common understanding and practices 149 and the statute is there-
fore not unconstitutional for vagueness. 150

The defendant also contended that the Act was vague since las-
civious and lewd were synonyms for obscene.151 According to the
court, lascivious is not interchangeable with lewd and thus is not a
synonym for obscene within the context of child pornography. 15 2

The court reasoned that in light of the Ferber standard lascivious has

139. Id.
140. Id. at 1422.
141. Id.
142. Id. at 1423.
143. Id.
144. Id. at 1424.
145. See supra note 131.
146. Reedy, 632 F. Supp. at 1425.
147. Id. at 1424 (citation omitted).
148. Id. at 1425 (citing Roth v. United States, 354 U.S. 476, 491 (1957)).
149. Id. (citing United States v. Petrillo, 332 U.S. 1, 7-8 (1947)).
150. Id.
151. Id. at 1425 n.20.
152. Id.
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a distinct meaning apart from obscenity because more than obscene
child pornography may be prohibited. 153

The court, in conclusion, held that the overbreadth and vague-
ness challenges to the child pornography statute were unsupported
by sufficient evidence or reason to strike the law which bears "so
heavily and pervasively on the welfare of children. '154

In United States v. Esch,155 which involved an undercover opera-
tion targeting suspected pedophiles, a postal agent contacted and then
corresponded with Blackledge, a suspected pedophile.156 In his let-
ters, Blackledge mentioned sexual experiences with a couple, the
Esch defendants, and their two children. 57 He suggested that the de-
fendants might be interested in producing films or photographs.' 5 8

The undercover postal inspector indicated an interest in buying
photographs and suggested that Blackledge buy a camera.159 The
agent subsequently purchased fourteen sexually explicit photographs
from Blackledge depicting the couple, their two children and
Blackledge.

160

In correspondence with another undercover inspector,161

Blackledge mentioned the same couple's interest in making photo-
graphs. 162 In response to the agent's suggestion to swap photographs,
Blackledge mailed the agent two sexually explicit photographs de-
picting the couple, their two children and Blackledge. 163

These photographs were the basis of the sixteen counts upon
which the Esch couple were convicted under the Act.' 6 4 Among the
numerous issues appealed, the appellants contended the following:
(1) the Act lacks a scienter requirement and was therefore unconsti-
tutional, 165 (2) the postal agents' conduct constituted outrageous gov-
ernment conduct in violation of due process,166 (3) there was no
federal jurisdiction as to the fourteen photographs which were not

153. Id.
154. Id. at 1426.
155. 832 F.2d 531 (10th Cir. 1987).
156. Esch, 832 F.2d at 534.
157. Id.
158. Id.
159. Id.
160. Id.
161. Id. The defendants alleged that the second undercover agent was brought into

the investigation for the purpose of creating a conduit for interstate activity and thus
manufactured federal jurisdiction. The court however determined that federal juris-
diction was proper because the defendants were predisposed to this pornographic activ-
ity. Id. at 538.

162. Id. at 534.
163. Id.

164. Id.
165. Id. at 533.
166. Id. See infra notes 172-76 and accompanying text.
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mailed,167 (4) jurisdiction was manufactured in the two counts involv-
ing the mailed photographs, 168 and (5) evidence of knowledge that
photographs sold would be mailed was insufficient evidence to turn
the transaction into a federal offense. 169

The court held that the section of the Act which provides that
any person who uses a minor to engage in sexually explicit conduct
"for the purpose of producing any visual depiction of such conduct"
satisfied the scienter requirement because "purpose" generally agrees
with the common-law concept of specific intent.170 The court also
held that intent was not required for the mailing clause because it is
jurisdictional language. 17'

The appellants contended that the harm caused to their children
and the potential harm caused to unknown children by the postal in-
spectors constituted outrageous government conduct and that their
convictions should not stand on grounds of due process. 72 The court
of appeals maintained that this defense of outrageous government
conduct applies only in cases involving "the most intolerable govern-
ment conduct"'173 and that the defense may not be invoked unless the
agents, regardless of how outrageous their acts, induced the defend-
ant to commit the crime.174

The court held that the agents did not induce the defendants to
engage in any activity since the defendants were predisposed to en-
gage in sexual activity with their children and were willing to photo-
graph such activities. 175 The court found that though the agent did
encourage Blackledge to take photographs, such conduct was not out-
rageous nor was it unreasonable in light of the clandestine nature of
the investigation.

176

The appellant contended that the agents supplied the interstate
element and thus manufactured federal jurisdiction contrary to Con-
gressional intent in granting federal jurisdiction. 177 Although the
court held that the undercover operation did provide a means for in-
terstate activity, they found federal jurisdiction proper because the

167. Esch, 832 F.2d at 533. See infra notes 179-82 and accompanying text.
168. Esch, 832 F.2d at 533.
169. Id.
170. Id. at 536.
171. Id. at 536 (citing United States v. Yermian, 468 U.S. 63, 68 (1984) (stating that

jurisdictional language does not require scienter as an element of an offense)).
172. Id. at 538.
173. Id. (quoting United States v. Warren, 747 F.2d 1339, 1341-42 (10th Cir. 1984)

(citing United States v. Jannotti, 673 F.2d 578, 608 (3d Cir. 1982))).
174. Id.
175. Id.
176. Id. at 539.
177. Id.
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defendants were predisposed to engage in such activity.17 8

The appellant also alleged that without actual mailing, the gov-
ernment could not establish jurisdiction pursuant to the Act merely
by showing that the appellant knew or had reason to know that the
photographs would be mailed.179 The court reasoned that knowledge
correlates with general intent and that the government had only to
prove the existence of such intentional conduct. 180 The court held
that this intended conduct was established because the mailing was
foreseeable.' 8 1 Thus the statute is similar to the mail fraud statute in
which a defendant's activities constitute a mailing when it is foresee-
able that his actions will culminate in use of the mails. 182

In United States v. Wiegand,'1 83 the appellant was convicted
under the Act for the sexual exploitation of two girls, ages seventeen
and ten.1 8 4 The appellant had photographed the girls whom he posed
in a manner which resulted in a focus on their genitalia.18 5

The appellant challenged the basis of the warrant issued for
searching for the photographs. He alleged that the affidavit on which
the warrant was based was insufficient to indicate violations of the
Act,186 that the warrant did not meet the standards requirhd when
material "presumptively protected by the First Amendment" is in-
volved, 8 7 and finally, that the language of the warrant differed from
the statutory language in delineating the film sought as evidence.18 8

The appellant also contended that the term "lascivious" in the stat-
ute was unconstitutionally vague.18 9

The Ninth Circuit held that the magistrate made a "practical
common sense decision" based on the information given in the affida-
vit that Wiegand could have been in possession of material in viola-
tion of the Act.190 The court reasoned that the information provided
in the affidavit was sufficient to indicate Wiegand's interest in child
pornography, suggesting that he might seek materials or professional

178. Id.
179. Id. at 540. One appellant argued that an intent to mail does establish jurisdic-

tion pursuant to 18 U.S.C. § 2251(a). Id.
180. Id.
181. Id.
182. Id. (citing United States v. Roylance, 690 F.2d 164, 167 (10th Cir. 1982)).
183. 812 F.2d 1239 (9th Cir. 1987).
184. Wiegand, 812 F.2d at 1241. The appellant was convicted under 18 U.S.C.

§§ 2251 & 2252. Id.
185. Id.
186. Id. See infra notes 190-91 and accompanying text.
187. Wiegand, 812 F.2d at 1242. See infra notes 192-93 and accompanying text.
188. Wiegand, 812 F.2d at 1243.
189. Id. See infra notes 194-97 and accompanying text.
190. Wiegand, 812 F.2d at 1242.
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development of film through the mails. 191

The court determined that the warrant described the film in the
graphic terms of the statute, thus searchers were limited only to tak-
ing film which depicted explicit acts of sexual conduct by children
under eighteen years of age.192 According to the court, limiting the
warrant in such a manner met the requirements of the fourth
amendment to particularly describe the things to be seized.193

Finally, the court rejected the allegation that the term lascivious
was unconstitutionally vague as interpreted by the district judge. 194

The district court treated the term lascivious as interchangeable' 95

with lewd, a term constitutionally upheld by the Supreme Court. 196

The Ninth Circuit Court of Appeals then interpreted lascivious to be
"not a characteristic of the child photographed but of the exhibition
which the photographer sets up for an audience that consists of him-
self or like-minded pedophiles."'1 97

There are no federal statutory provisions prohibiting the posses-
sion of child pornography in the privacy of one's home, consequently
there are no federal cases which have directly addressed this issue.
In United States v. Marchant,198 the Fifth Circuit Court of Appeals
raised, but did not answer, the question of whether the right to pos-
sess obscene materials in the privacy of one's own home' 99 included
the right to possess child pornography. 200 Marchant involved know-
ing receipt of child pornography which is explicitly prohibited by the
Act and was decided on that basis.20 1

In a similar case, United States v. Andersson,20 2 the Seventh Cir-
cuit Court of Appeals examined a constitutional challenge that the
Act violated the appellant's right to privacy.20 3 The appellant con-
tended that since he had a right to possess child pornography in the
privacy of his home pursuant to the holding in Stanley,20 4 he there-

191. Id.
192. Id. at 1243.
193. Id.
194. Id.
195. Id. at 1244.
196. See Miller v. California, 413 U.S. 15, 25 (1973) (using the term "lewd exhibi-

tion of the genitals" as an example of depictions in obscene materials which can be
prohibited by state regulations).

197. Id.
198. 803 F.2d 174 (5th Cir. 1986).
199. See Stanley v. Georgia, 394 U.S. 557, 568 (1969) (stating that individuals have a

fundamental right to read or observe what they wish in the privacy of their own
home).

200. Marchant, 803 F.2d at 177-78.
201. Id. at 178. See supra notes 113-17, 122-24 and accompanying text.
202. 803 F.2d 903 (7th Cir. 1986).
203. Id. at 906.
204. See supra note 199 and accompanying text.
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fore had a companion right to receive those materials into his home
or provide those materials for use in his friend's home.20 5 The court
concluded that even if the appellant had a right to possess child por-
nography in his home, that right did not extend to receiving or pro-
viding such materials, even for private use.20 6

The court, in Andersson, found that appellant's right to posses-
sion of child pornography was unclear when the state's interest in
regulating obscenity was compared with the state's interest in regu-
lating child pornography.20 7 The purpose for regulating obscenity,
according to the court, is limited to protecting public morals and un-
willing viewers and thus does not extend into the home, whereas the
purpose of regulating child pornography is to protect child partici-
pants from sexual abuse.20 8 Because harm to child participants con-
tinues with distribution, the Seventh Circuit Court of Appeals
concluded that the state's interest in regulating child pornography
may extend into the privacy of one's home.20 9

In United States v. Garot,210 the defendants used the alleged
right to possess child pornography as a defense.2 11 The district court
admitted into evidence a child pornography slide and films which the
defendants contended were irrelevant.2 1 2 According to the defend-
ants, mere possession of such materials was allegedly lawful and thus
the evidence offered no proof of the offense of receiving child por-
nography through the mails. 213 The Tenth Circuit Court of Appeals
limited its discussion to the evidentiary rules and did not address the
issue of possession.2 1 4

In United States v. Mercado,215 a defendant appealed his convic-
tion on two counts of causing the mailing of child pornography.2 1 6

He contended that the Act was unconstitutional in prohibiting the as-
serted right to possess child pornography materials in the privacy of
his home.217 The Sixth Circuit Court of Appeals stated that it is "un-

205. Andersson, 803 F.2d at 906.
206. Id. at 906-07.
207. Id. at 907 n.3.
208. Id.

209. Id.
210. 801 F.2d 1241 (10th Cir. 1986).
211. Id. at 1246.
212. Id.
213. Id.
214. Id. at 1246 n.5.
215. No. 86-1872 (6th Cir. Aug. 31, 1987) (WESTLAW, Allfeds data base).
216. Id. at 2.
217. Id. The defendant was convicted under 18 U.S.C. § 2252(a)(1) which provides:

(a) Any person who -
(1) knowingly transports or ships in interstate or foreign commerce or

mails, any visual depiction, if -
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likely that the right to private possession of obscene materials recog-
nized in Stanley extends to private possession of pedophilic
materials" 218 and held that even if such a right exists, it does not ex-
tend to "acquiring or providing such material for private use" for
which the appellant was convicted.219

This same defense, that the Act unconstitutionally violated the
appellant's rights to privacy, was raised in United States v. Miller.220

In agreement with the above cases, the court rejected the appellant's
contention that the right to possess pornography "implies a right to
receive it."'221 However in contrast to the above cases, the court as-
sumed, for its purpose of analysis, that the limits of the right of pos-
session of obscenity and the right of possession of child pornography
were coextensive and prior decisions upholding the right to possess
obscenity were controlling.222

ANALYSIS

Under the Protection of Children Against Sexual Exploitation
Act of 1977, Congress effectively controlled the most pressing prob-
lem of child pornography, commercial exploitation. 223 Through the
1984 and 1986 amendments to the Act, Congress also attempted to
stem the private, clandestine distribution of child pornography.22 4

As the cases above illustrate, Congress has succeeded in writing a
statute which has withstood constitutional challenges.225 However,
even though the Act is not constitutionally overbroad, the over-
breadth doctrine should not be applied to it because the Act prohibits
a very low quality of speech.226 Also, even though use of the unde-
fined term "lascivious" in the Act has not rendered the Act to be con-
stitutionally vague, defendants continue to raise the defense in child

(A) the producing of such visual depiction involves the use of a mi-
nor engaging in sexually explicit conduct; and

(B) such visual depiction is of such conduct; .. .shall be punished
as provided in subsection (b) of this section.

18 U.S.C. § 2252(a)(1) (1986).
218. Mercado, No. 86-1872 at 4.
219. Id. at 5.
220. 776 F.2d 978, 980 (11th Cir. 1985).
221. Id.
222. Id. at 980 n.4.

223. 1977 S. REP. No. 436, supra note 2, at 5, reprinted in U.S. CODE CONG. & AD-
MIN. NEWS at 42. The problem of child pornography is described as a highly organized
multimillion dollar industry operating on a nationwide scale. Id. The Act contained

provisions prohibiting distribution for commercial purposes. See supra note 33 and ac-
companying text.

224. See supra notes 84-85, 99 and accompanying text.
225. See supra notes 103-222 and accompanying text.

226. See New York v. Ferber, 458 U.S. 747, 781 (1982) (Stevens, J., concurring).
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pornography cases. 227 Congress therefore should amend the Act to
define the term.

The fact that child pornography still exists indicates that the Act
and its amendments have not gone far enough. Possession of child
pornography is not prohibited by any federal statute or judicial deci-
sions. Amending the Act to prohibit such possession would not place
the Act in constitutional jeopardy. The de minimus amount of con-
stitutionally protected speech encompassed by such an amendment
would be no more than that encompassed by the Act which has been
held not to be constitutionally overbroad. 228

Federal cases have indicated that it is unclear whether the right
to possess obscenity in the privacy of one's home includes the right to
possess child pornography.229 Any assumption that such a right to
possess child pornography exists is incompatible with the purpose of
the Act 230 and the compelling interest of preventing sexual exploita-
tion of children as expressed by the Supreme Court in Ferber.231

CONSTITUTIONAL CHALLENGES: OVERBREADTH AND VAGUENESS

The communication prohibited by the Act does not warrant ap-
plication of the overbreadth doctrine. The Supreme Court applied
the overbreadth analysis to the New York child pornography statute
in New York v. Ferber because of concern that the child pornography
statute would encompass materials of artistic, scientific, or educa-
tional value protected by the first amendment.232 However, Justice
Stevens suggested that such low quality speech which is covered by
the New York statute should be afforded less first amendment pro-
tection than other types of communication and stated that "generally
marginal speech does not warrant the extraordinary protection af-
forded by the overbreadth doctrine. 233

Child pornography statutes are aimed at the clandestine ex-
ploitation of sexually explicit conduct involving children and it is
questionable that any material of socially redeeming value would fall
into this category.234 Even if such hypothetical cases were to occur, it
is unlikely that such expression would be prohibited by the Ferber

227. See supra notes 127-32, 197 and accompanying text.
228. Ferber, 458 U.S. at 773.
229. See supra notes 198-222 and accompanying text.
230. 1986 H.R. REP. No. 910, supra note 44 at 3, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 5953 (stating that the purpose of the report is to prevent the "sexual
exploitation of children, particularly for the purpose of producing child pornography").

231. Ferber, 458 U.S. at 756-57.
232. Id. at 766.
233. Id. at 781 (Stevens, J., concurring).
234. Id. at 773 (stating that it is doubted that such applications would amount to

more than "a tiny fraction").
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test.235 In such situations, courts could cure overbreadth by a case-
by-case analysis236 or construe the statutes to avoid constitutional
overbreadth. 237 To date, there have been no cases involving such
materials in pediatric medical texts, or in visual depictions of art or
education to warrant this concern.

In United States v. Reedy, the defendant challenged that the Act
was facially overbroad, 238 but did not claim that his sexually explicit
photographs of children were of artistic or educational value, thus
meriting first amendment protection. The defendant was involved in
harmful conduct which was not protected by the first amendment. 239

However, under the overbreadth doctrine, he could still challenge
the constitutionality of the statute because it might conceivably "be
applied unconstitutionally to others in situations not before the
court. ' ' 240 This case illustrates why in child pornography cases where
the statute or Act has been constitutionally applied, the defendant is
allowed to use the overbreadth doctrine as a defense.

Only visual depictions involving the sexual exploitation of chil-
dren are prohibited by the child pornography statutes; written ex-
pression of sexually explicit conduct is regulated by obscenity
statutes.24 1 Where artistic expression may require such conduct, per-
sons over eighteen may be substituted. Thus, there actually should
be no expression of redeeming social value within the narrowly pro-
hibited conduct defined by the child pornography statutes.

Though there is confusion among court decisions as to the mean-
ing of the undefined phrase "lascivious display of the genitals" 24 2 in
describing sexually explicit conduct in the Act, it has rightly with-
stood constitutional challenges for vagueness.243 Different interpre-
tations of the term do not make the statute unconstitutionally
vague.

244

Though both "lewd" and "lascivious" have been recognized as

235. See Reedy, 632 F. Supp. at 1421 (stating that most items of alleged social value
introduced by the defendant as evidence would not be prohibited by the Ferber test).

236. Ferber, 458 U.S. at 773-74 (stating that courts should analyze on a case by case
basis fact situations to which the statute may not be applied).

237. Id. at 769 n.24 (stating that courts should give statutes a narrow construction).
238. Reedy, 632 F. Supp. at 1416. See supra notes 127-28 and accompanying text.
239. Reedy, 632 F. Supp. at 1418 (citing New York v. Ferber, 458 U.S. 747, 768

(1982)). See supra notes 129-30 and accompanying text.
240. Reedy, 632 F. Supp. at 1418 n.6.
241. 1984 H.R. REP. NO. 536, supra note 42, at 3, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 494.

242. See supra text accompanying notes 152-53, 194-96 (discussing 18 U.S.C. § 2256
and its various interpretations).

243. See supra notes 154, 195 and accompanying text.
244. Reedy, 632 F. Supp. at 1425.
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terms that are not precise,245 the Supreme Court used "lewd exhibi-
tion of the genitals" as an example of a permissible regulation of ob-
scene materials. 246 The term lewd, which reflected an obscenity
standard, was replaced with lascivious when the Act was amended in
1984247 to comport with the Ferber standard that "more than obscen-
ity may be prohibited in the area of child pornography. '248 Since the
Court has upheld regulation of child pornography which may not be
obscene, use of the imprecise term lascivious to reflect this regulation
is not unconstitutionally vague.

Even though the Ninth Circuit Court of Appeals has held that
the phrase "lascivious exhibition of the genitals" does not render the
Act unconstitutionally vague,249 Congress should amend the Act to
define the term lascivious. The court in Wiegand and the court in
Reedy had no difficulty in applying the Act to determine if the appel-
lants' photographs of minors depicted a "lascivious display of the gen-
itals."250 However, the Ninth Circuit Court of Appeals in Wiegand
specifically interpreted lascivious to be a characteristic of the exhibi-
tion that the photographer sets up portraying the child's sex organs
as the unnatural focus of the picture presented so as to arouse a
voyeur's sexual cravings.251 This court's interpretation provides a
sufficiently distinct boundary for judges and juries to administer and
is a definition which Congress should consider to make the statute
more specific as to the conduct prohibited.

PROHIBITING POSSESSION OF CHILD PORNOGRAPHY

The Fifth Circuit Court of Appeals, in United States v.
Marchant, raised, but did not answer, the question of whether the
holding of Stanley v. Georgia, that persons may lawfully possess ob-
scenity in the privacy of their homes, extended to child pornogra-
phy.25 2 The Sixth Circuit in United States v. Mercado pronounced
that it is unlikely such a right recognized in Stanley extends to pos-
session of child pornography. 253 The Seventh Circuit in United
States v. Andersson has also questioned the existence of such a
right.254 The Tenth Circuit in United States v. Garot did not address

245. Id.
246. Miller v. California, 413 U.S. 15, 25 (1973).
247. 18 U.S.C. § 2255 (Supp. II 1984) (amending the 1982 version).
248. Reedy, 632 F. Supp. at 1425 n.20.
249. United States v. Wiegand, 812 F.2d 1239, 1243 (9th Cir. 1987).
250. See supra notes 148-54, 194-97 and accompanying text.
251. Wiegand, 812 F.2d at 1244.
252. Marchant, 803 F.2d at 177.
253. Mercado, No. 86-1872 at 4.
254. Andersson, 803 F.2d at 907 n.3.
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the issue raised by the defendants, 25 5 and the Eleventh Circuit in
United States v. Miller assumed that the right to possess obscenity
and the right to possess child pornography were coextensive. 256

Stanley is based on the rationale that though obscenity is not
protected by the first amendment 257 and there is a valid governmen-
tal interest in the regulation of commercial distribution,258 the Con-
stitution protects the right to receive information and ideas and to be
free from unwanted governmental intrusions into one's privacy.25 9

According to the Court, the justifications for regulating obscenity do
not extend into the privacy of one's home and the state may not con-
trol a person's mind by telling a person what books may be read or
what films may be watched.260 The Court concluded that even if pro-
hibition of possession was necessary to implement statutes prohibit-
ing distribution, it would not "justify infringement of the individual's
right to read or observe what he pleases," a right which is fundamen-
tal to the "scheme of individual liberty. '261

The rationale of Stanley simply does not apply to child pornogra-
phy. Unlike the rationale of the Georgia obscenity statute struck
down in Stanley,2 62 the rationale behind the child pornography stat-
utes is not regulation of morals, but prevention of physical and emo-
tional harm to children.263 The state has a compelling interest in
safeguarding the psychological and physical well-being of its youth,264

and the harm to children used as subjects of pornographic materi-
als265 is not extinguished when materials are kept in the privacy of
one's home. Therefore, the justification of regulation of child por-
nography, unlike obscenity, does reach into the privacy of one's
home.

255. Garot, 801 F.2d at 1246 n.5.
256. Miller, 776 F.2d at 980 n.4.
257. Stanley, 394 U.S. at 560 (citing Roth v. United States, 354 U.S. 476, 485 (1957)).
258. Id. at 563.
259. Id. at 564.
260. Id. at 565.
261. Id. at 567-68.
262. GA. CODE ANN. § 26-6301 (Supp. 1968) (providing that possession of obscene

matter is prohibited). The Stanley court struck down the Georgia statute because it
sought to regulate the moral content of a person's mind. Stanley, 394 U.S. at 565.

263. Ferber, 458 U.S. at 756-57 (1982) (stating that states have a compelling interest
in guarding a minor's psychological and physical well-being).

264. Id. (quoting Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 607 (1982)).
See also FCC v. Pacifica Foundation, 438 U.S. 726, 749 (1978) (upholding special "treat-
ment of indecent broadcasting" due to the government's interest in the well-being.of
its young people); Ginsberg v. New York, 390 U.S. 629, 637-43 (1968) (upholding a New
York law protecting minors from exposure to literature that was non-obscene); Prince
v. Massachusetts, 321 U.S. 158, 168 (1944) (stating that a democratic society depended
upon the healthy, well-rounded growth of its youth). Id.

265. See supra notes 12-18, 51-52 and accompanying text.

19881



CREIGHTON LAW REVIEW

The Court in Ferber found that "the distribution network ...
must be closed if the production of material which requires the sex-
ual exploitation of children is to be effectively controlled. '266 Prohi-
bition of possession of child pornography would simplify and
significantly increase prosecutions under the child pornography stat-
utes. These statutes apply only to visual depictions 26 7 and are limited
by Ferber268 to protect from the inherent dangers of attempting to
regulate such forms of expression.269

Therefore, possession of child pornography may be constitution-
ally prohibited. In weighing the interests protected by child pornog-
raphy statutes with the expressive interests of child pornography, the
balance must weigh heavily in favor of the welfare of the children,270

inasmuch as child pornography encompassed by the Act does not in-
clude expression protected by the first amendment.27 1 Children
should not be denied the freedom from harm of sexual exploitation
for fear of depriving an adult of the ability to view materials which
are not protected by the first amendment.

CONCLUSION

The laws created to deal with the problem of child pornography
have provided an essential means for prosecuting persons involved in
the exploitation of sexual child abuse.2 72 The protection of Children
Against Sexual Exploitation Act of 1977 was written to fill several
voids in the federal law.2 7 3 Though obscenity was already prohibited
by existing federal statutes,27 4 the Act protected children from the
commercial exploitation of sexual child abuse depicted in obscene
materials. 275 In 1984, significant amendments were made to the Act
to protect children from noncommercial sexual exploitation depicted
in materials which were not constitutionally obscene.276 The most
recent amendments passed in 1986 reflected modifications necessary
to keep up with changing technology to prevent advertising through

266. Ferber, 458 U.S. at 759.
267. 1984 H.R. REP. No. 536, supra note 42, at 3, U.S. CODE CONG. & ADMIN. NEWS

at 494.
268. See supra notes 58-59 and accompanying text.
269. Miller, 413 U.S. at 23.
270. Ferber, 458 U.S. at 764.
271. Id.
272. See supra note 91 and accompanying text.
273. 1977 S. REP. No. 438, supra note 2, at 3, reprinted in U.S. CODE CONG. & AD-

MIN. NEWS at 40.
274. See supra notes 24-29 and accompanying text.
275. 1986 H.R. REP. No. 910, supra note 44, at 4, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 5953.
276. 1986 H.R. REP. No. 910, supra note 44, at 4, reprinted in U.S. CODE CONG. &

ADMIN. NEWS at 5954.
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magazines and newsletters and through computer bulletin boards.277

Since the passage of the 1984 amendments, the statutes have
withstood constitutional challenges of vagueness, overbreadth, the vi-
olation of the right to privacy, and lack of scienter.278 Defenses to
the statutes have included outrageous government conduct, suffi-
ciency of warrants, and manufactured federal jurisdiction. 279

Though the Act and its amendments have significantly curtailed
the child pornography industry, it still exists and further amend-
ments should be made. The Act should be amended to prohibit pos-
session of child pornography. It should also be amended to define the
term lascivious to make conduct limited by the statute clearly de-
fined. These changes in the Act will result in furthering the legiti-
mate state interest "to protect the welfare of children" and "to see
that they are safeguarded from abuses."280

Paula C. Conley - '88

277. 1986 H.R. REP. No. 910, supra note 44, at 5-6, reprinted in U.S. CODE CONG. &
ADMIN. NEWS at 5955-56.

278. See supra notes 103-08 and accompanying text.
279. See supra notes 109-12 and accompanying text.
280. Ginsberg v. New York, 390 U.S. 629, 640 (1968) (quoting Prince v. Massachu-

setts, 321 U.S. 158, 165 (1943)).
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