
PUBLIC ATTORNEY DISCIPLINE - STATE
ex rel. NEBRASKA STATE BAR

ASSOCIATION v. DOUGLAS

INTRODUCTION

The recent ruling of the Supreme Court of Nebraska in the case
of State ex rel. Nebraska State Bar Association v. Douglas' holds sig-
nificant implications for attorneys practicing in Nebraska. The pur-
pose of this Note is to acquaint practicing attorneys, particularly
those in the public sector, with the Douglas ruling. In order to facili-
tate understanding, the events which led up to this case are explored
in some detail. This Note deals only with the disbarment proceeding,
and discusses the previous trials for impeachment and perjury only
in passing. 2 Quite possibly, Douglas will appear again in case report-
ers and journals. Having so far endured four years of litigation, the
participants in this saga seem determined to press the issues involved
to indisputable resolution.3

Paul L. Douglas was admitted to the practice of law in Nebraska
on July 18, 1953. 4 From 1956 until 1975 he served in the County At-
torney's office of Lancaster County, fourteen of those years as its
elected head.5 In 1975 Douglas was elected Attorney General of the
State of Nebraska, a position he held until his resignation in 1985.6

On December 4, 1987, the Supreme Court of Nebraska ruled that
Douglas' privilege to practice law should be suspended until Decem-
ber of 1988.7

In discussing the supreme court's opinion, this Note focuses at-
tention on the court's ultimate ruling that Douglas violated Canon 1

1. 227 Neb. 1, 416 N.W.2d 515 (1987).
2. See infra notes 56-150 (discussing applicable law, and the relationship of the

facts to the attorney discipline proceeding) and accompanying text. See also infra
note 21 (discussing Douglas' suspension from the practice of law after being convicted
of perjury in a county court). See generally, State v. Douglas, 217 Neb. 199, 349 N.W.2d
870 (1984) (involving impeachment proceedings); State v. Douglas, 222 Neb. 833, 388
N.W.2d 801 (1986) (concerning the appeal of a perjury conviction); Comment, An Eval-
uation of Nebraska's Impeachment Standard-State v. Douglas, 19 CREIGHTON L. REV.
357 (1986) (reviewing the impeachment proceedings).

3. See id. On March 18, 1988 the Supreme Court of Nebraska denied Douglas'
motion for rehearing of his case in the attorney discipline matter. State ex rel. Ne-
braska State Bar Ass'n, No. 85-535 (Mar. 18, 1988) (order retaxing costs and denying
motion for rehearing).

4. Douglas, 227 Neb. at 3, 416 N.W.2d at 518.
5. Brief of Relator at 5, State ex rel. Nebraska State Bar Ass'n v. Douglas, 227

Neb. 1, 416 N.W.2d 515 (1987) (No. 85-535).
6. Douglas, 227 Neb. at 3, 416 N.W.2d at 518.
7. Id. at 65, 416 N.W.2d at 551.
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of the Code of Professional Responsibility by committing "dishon-
esty, fraud, deceit, or misrepresentation." This issue is of particular
importance to public lawyers, because the court's ruling relies heavily
on a finding that public lawyers are fiduciaries. 9 Perhaps of greater
significance, however, is this Note's examination of Nebraska's attor-
ney discipline system in general, and particularly the safeguards of
due process rights which the system provides. Because the latter
question is not directly addressed in the court's opinion, it may be
properly asked why due process should be discussed. The answer is
that, first, Douglas is among the first cases to be decided after the
Supreme Court of Nebraska placed the Nebraska State Bar Associa-
tion's Counsel for Discipline under its own control. 10 Second, Doug-
las is particularly demonstrative of how the attorney discipline
system works in its most difficult circumstances.

The Douglas case involves close questions of law and fact, upon
which reasonable persons could differ. Moreover, the case was highly
political, and continues to attract intense public and media attention.

FACTS AND HOLDING

On November 1, 1983, the State of Nebraska declared Common-
wealth Savings Company of Lincoln insolvent.:" Deposits in Com-
monwealth, which totalled $69 million, were backed by the Nebraska
Depository Institution Guaranty Corporation ("NDIGC"), established
by the Nebraska legislature.12 Within the month it became apparent
that Commonwealth had a negative net worth of $7.5 million. 13

Funding for the NDIGC totalled only $1.6 million. 14 Severe losses by
depositors seemed inevitable, and much of the blame began to center
on the state's elected officials.' 5 News stories were replete with ac-
counts of citizens whose life savings were at risk.16

Shortly after the state declared Commonwealth insolvent, local
newspapers reported that Attorney General Douglas had engaged in
personal financial transactions with Marvin E. Copple, a Common-

8. Id. at 28, 416 N.W.2d at 532.
9. Id. at 24, 416 N.W.2d at 529-30.

10. See Respondent's Brief on Motion for Rehearing or in the Alternative for
New Trial at 5, State ex rel. Nebraska State Bar Ass'n v. Douglas, 227 Neb. 1, 416
N.W.2d 515 (1987).

11. Douglas, 227 Neb. at 7, 416 N.W.2d at 520.
12. Omaha World-Herald, Nov. 30, 1983, at 8, col. 1.

13. Omaha World-Herald, Nov. 30, 1983, at 29, col. 1.
14. Omaha World-Herald, Mar. 2, 1984, at 5, col. 1.
15. Omaha World-Herald, Jan. 20, 1984, at 4, col. 1.
16. See e.g., Omaha World-Herald, Nov. 30, 1983, at 8, col. 1. The largest account

held by one depositor contained $390,490. Id.
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wealth vice president and Nebraska land developer. 17 By the end of
November, newspapers were reporting that the state might "try to
recover money from [Douglas] on behalf of Commonwealth Savings
Company depositors.' u8 Nebraska state Senator Ernie Chambers,
Douglas' former opponent for the office of Attorney General charged
that "[t]he Republicans are protecting Douglas like they protected
Nixon."' 9 In the context of this atmosphere, charges of attorney mis-
conduct were brought against Douglas.20 Douglas' license to practice
law was suspended on December 20, 1984.21

Between 1976 and 1981, Paul Douglas had engaged in a number
of private transactions with Marvin E. Copple.22 Although Douglas
claimed never to have served as Copple's lawyer, he conceded that he
"counseled Marvin Copple in some nonlegal way for pay."' 23 Douglas'
first business dealings with Copple were arranged by Douglas' friend,
Paul Galter, a Lincoln attorney in private practice.24 Copple, accord-
ing to his own testimony, retained Douglas because he believed
"Douglas would be able to get things done at the city level better
than [Galter]. ' ' 25 There was no evidence that Douglas had reason at
that time to anticipate investigation or prosecution of either Copple
or Commonwealth by the Attorney General's office. 26 Douglas re-
fused to make public appearances for Copple interests, or to involve
his office staff in these private activities.27 Douglas did, however, as-
sist Copple with the development of three projects known collec-
tively as Fox Hollow, 28 and a fourth called Timber Ridge.29 At the

17. Omaha World-Herald, Nov. 10, 1983, at 1, col. 1.
18. Omaha World-Herald, Nov. 30, 1983, at 1, col. 4.
19. Omaha World-Herald, Mar. 25, 1984, at 1, col. 3.
20. Id. Charges were filed May 10, 1984. Brief of Relator at 1, Douglas.
21. Douglas, 227 Neb. at 65, 416 N.W.2d at 551. Suspension occurred under Ne-

braska Supreme Court Disciplinary Rule 10 when Douglas was convicted of perjury by

a Lancaster County District Court jury. State v. Douglas, 222 Neb. 833, 835, 388
N.W.2d 801-02 (1986). That conviction was later reversed by the Nebraska Supreme

Court. Id. at 843, 388 N.W.2d at 807. The court's Disciplinary Rules set forth the pro-
cedural structure for attorney discipline cases. They do not include the Code of Pro-
fessional Responsibility, in which the substantive offenses (also called "Disciplinary
Rules") are enumerated. See generally NEB. DISCIPLINARY RULES in NEBRASKA COURT
RULES AND PROCEDURE (West 1988).

22. Douglas, 227 Neb. at 4-6, 416 N.W.2d at 519-20.
23. Report of Referee Thomas R. Burke at 9, State ex rel. Nebraska State Bar

Ass'n v. Douglas, 227 Neb. 1, 416 N.W.2d 515 (1987) (No. 85-535).
24. Douglas, 227 Neb. at 4, 416 N.W.2d at 519.
25. Relator's Brief in Opposition to Motion for Rehearing or in the Alternative

for New Trial at 8, Douglas (emphasis added).
26. Report of Referee Thomas R. Burke at 9, Douglas.
27. Id.
28. Douglas, 227 Neb. at 11, 416 N.W.2d at 523 (1987). The actual names of the

developments were Fox Hollow Addition, Fox Hollow First, and Fox Hollow Second.
Id.

29. Id.
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time of these activities, no statutory provisions existed to preclude
outside employment by the attorney general or his staff.30 Douglas
several times received payments by check from Copple for his work,
but also shared jointly with Galter in some favorable real estate
transactions which Copple arranged.3 These transactions took the
form of conveyances of lots in the Fox Hollow developments at dis-
counted prices from Copple to Douglas and Galter.32 Later, Copple
would arrange for the lots to be resold at a price greater than their
purchase.33 Douglas stated that these transactions were to "compen-
sate us for the work that we had done helping [Copple] develop [the
Fox Hollow] lots."'34 In all, Galter and Douglas bought seventy-eight
Fox Hollow lots from Copple, all with funds borrowed from Com-
monwealth Savings Company.35 Also anticipated, but never realized,
was a ten percent interest in the Timber Ridge development. 36 These
three forms of compensation were termed the "direct payments," the
"Fox Hollow transactions," and the "unconveyed interest in Timber
Ridge." Douglas' work for Copple and the compensation he received
for that work occurred between the years of 1976 and 1979.37

In late 1982, Douglas was informed by Paul Amen, Director of
the Nebraska Department of Banking, that investigation of an insol-
vent bank in Beatrice, Nebraska threatened to involve Common-
wealth Savings Company.38 In response, Douglas appointed an
assistant, Ruth Anne Galter, to the Banking Department.39 By June
of 1983, Ms. Galter reported to Douglas that there might be merit to
a report that Marvin Copple had received money from Common-
wealth by theft.40

In November of 1983, the Banking Department closed Common-
wealth.41 When news stories began to appear relating Douglas' deal-

30. State v. Douglas, 217 Neb. 199, 227, 349 N.W.2d 870, 886 (1984). Effective July
10, 1984, the Nebraska legislature enacted legislation which prohibits the Attorney
General and legal staff members from engaging in the private practice of law. See NEB.
REV. STAT. § 84-201.02 (Cum. Supp. 1986).

31. Douglas, 227 Neb. at 4-5, 416 N.W.2d at 519-20.
32. Id.
33. Id. at 5, 416 N.W.2d at 519.
34. Id. at 13, 416 N.W.2d at 524.
35. Comment, An Evaluation of Nebraska's Impeachment Standard-State v.

Douglas, 19 CREIGHTON L. REV. 357, 358 (1986).
36. Douglas, 227 Neb. at 14, 416 N.W.2d at 524 (quoting Report of Referee Thomas

R. Burke, Douglas).
37. Id. at 4-5, 416 N.W.2d at 519-20.
38. Id. at 6, 416 N.W.2d at 520. The investigation was, in fact, being conducted by

the Federal Bureau of Investigation. Id.
39. Id. Ms. Galter was the estranged wife of Paul Galter, Douglas' friend and

partner in the transactions with Copple. Brief of Relator at 18, Douglas.
40. Douglas, 227 Neb. at 60, 416 N.W.2d at 549.
41. Report of Referee Thomas R. Burke at 41, Douglas.
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ings with Copple, Douglas disqualified himself from any involvement
with the Commonwealth affair.42 Even at the time of his disqualifi-
cation, Douglas denied ever having had a conflict of interest, and at-
tributed his decision to disqualify himself to the adverse publicity.43

Douglas appointed Norfolk, Nebraska attorney David Domina as spe-
cial assistant attorney general to investigate the Commonwealth af-
fair.44 On November 30 and December 12, 1983, Domina questioned
Douglas under oath, asking a number of questions concerning
Douglas' financial transactions with Copple.4 5 The format chosen by
Domina for these interviews was one in which Domina asked specific
questions which called for precise answers.46 In the course of that
questioning, Douglas revealed the Fox Hollow transactions and the
unconveyed interests in Timber Ridge.47 However, in two days of in-
terviews, Domina asked only one question to which a disclosure of
the direct payments would have been a responsive answer.48

Douglas' answer to that question was truthful as far as it went, but
did not reveal the direct payments.49 Douglas responded to the ques-
tion by beginning a recitation of his financial transactions in chrono-
logical order.50 Whether he would have ultimately revealed the
direct payments is not known, because Douglas was interrupted with
follow-up questioning by Domina concerning the Fox Hollow transac-
tions.51 Douglas later stated: "I knew what [Domina] wanted," but
decided to "[play] the part of the lawyer. '52

Concurrent with Domina's investigation, the Nebraska legisla-
ture had appointed a Special Commonwealth Committee with its own
special counsel, to whom Douglas wrote in February, 1984, revealing
the direct payments for the first time.53 By the date of this letter,
Douglas' finances were under intense public scrutiny.54 The total
amount of direct compensation received by Douglas for representa-
tion of Copple interests in the years 1978, 1979, and 1980 was eventu-
ally determined to be $37,500.00, paid personally by Marvin Copple.5 5

42. Id.
43. Id.
44. Douglas, 227 Neb. at 7, 416 N.W.2d at 520.
45. Id. at 7, 416 N.W.2d at 521.
46. Report of Referee Thomas R. Burke at 48, Douglas.
47. Douglas, 227 Neb. at 26-27, 416 N.W.2d at 531.
48. Report of Referee Thomas R. Burke at 47, Douglas.
49. Id. at 47-48.
50. Id. at 48.
51. Id. at 10-12.
52. Douglas, 227 Neb. at 27, 416 N.W.2d at 531.
53. Id. at 7, 416 N.W.2d at 521.
54. Omaha World-Herald, Nov. 10, 1983, at 1, col. 1.
55. Douglas, 227 Neb. at 7, 416 N.W.2d at 521. In his initial letter to the special

counsel, Douglas reported $32,500.00 in direct payments from Copple. Douglas' conten-
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Ultimately, the occurrences described above became the focal
point of all the charges lodged against Douglas in the attorney disci-
pline proceeding.56 Interwoven with these facts are related issues
such as Douglas' 1977 through 1980 financial reports required by the
Nebraska Political Accountability and Disclosure Act.5 7 In reporting
his financial dealings under the act in 1979, for instance, Douglas de-
scribed his business associates as including, not Marvin Copple, but
"Fox Hollow Development. '5 8 The complete picture was, therefore,
one of a public figure attempting to conceal a relationship which was,
at best, politically embarrassing, and perhaps unethical. 59

Count I of the formal charge against Douglas embraced Douglas'
responses to Domina's questioning. Count I read, in part:

2. . . . Respondent, knowingly and intentionally failed to
disclose to David A. Domina, Special Assistant Attorney
General of the State of Nebraska, that he, the Respondent,
had actually received compensation and legal fees from the
said Marvin E. Copple during the years 1977 to and including
1980, in the aggregate amount of $37,500.00.
3. ... [T]he above acts of the Respondent ... were and are
a violation of the following provisions of the Code of Profes-
sional Responsibility adopted by the Supreme Court of the
State of Nebraska on May 1, 1970, and as subsequently
amended, to wit:

DR 1-102 Misconduct.
(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.
(3) Engage in illegal conduct involving moral
turpitude.
(4) Engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation.
(6) Engage in any other conduct that adversely re-
flects on his fitness to practice law.6 0

Contrary to the previous findings of a court-appointed referee, who
did not find that Douglas acted deceptively in his disclosures to

tion that this was merely an error was ruled plausible by the court. Id. at 50, 416
N.W.2d at 543-44.

56. See id. at 8-63, 416 N.W.2d at 521-40. See supra notes 22-55 and accompanying
text (providing the factual considerations in the court's ruling on ten of the eleven
charges brought against Douglas).

57. Douglas, 227 Neb. at 32, 416 N.W.2d at 534. Counts II through VI involve the
Nebraska Political Accountability and Disclosure Act. Id. See NEB. REV. STAT. §§ 49-
1493 through 49-1496.

58. Douglas, 227 Neb. at 46-47, 416 N.W.2d at 542.
59. Id. at 47, 416 N.W.2d at 542 (finding that untruthful responses on financial dis-

closure forms were to prevent revealing Douglas' relationship with Marvin Copple).
60. Id. at 9-10, 416 N.W.2d at 522 (quoting Formal Charge Against Respondent

count I, Douglas).
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Domina, the Supreme Court of Nebraska ruled: "[W]e conclude that
count I, namely, that respondent did '[e]ngage in conduct involving
dishonesty, fraud, deceit, or misrepresentation' in violation of DR 1-
102(A)(4). ' '6 1

The court began its reasoning by focusing on the fraud compo-
nent of DR 1-102(A). 62 Does a duty to disclose a material fact exist?
The court found that an affirmative answer to that question is recog-
nized in the law where the parties to a transaction are in a relation-
ship of trust.63 Because many courts have found that public officers
are fiduciaries, by the court's reasoning, it was at least theoretically
possible that Douglas committed a fraud when he failed to disclose
the direct payments from Copple.64 According to the court, for
Douglas' statements to be fraudulent, it was not necessary that they
be untruthful representations, but merely omissions calculated to
convey a false impression.65 Douglas' statements, then, that he
"knew what [Domina] wanted," yet "played the part of the lawyer,"
were clearly damaging, in the court's view.66 The fact that Douglas
made at least a partial disclosure reinforced the court's impression
that a breach of duty had occurred.67 Characterizing Douglas' re-
sponse to Domina's questions as "deceitful," the court noted that his
answers "created the desired and false impression that, in exchange
for legal services rendered for Copple, [Douglas'] only compensation
was an unconveyed 10% interest in one development (Timber Ridge)
and prospective resale of the underpriced lots which [had been] ac-
quired in another development (Fox Hollow). '68

Ruling that the former attorney general's conduct involved dis-
honesty, fraud, deceit, or misrepresentation, the court found it unnec-
essary to consider other components of DR 1-102, such as illegal
conduct or fitness to practice law.6 9 Contrary to the finding of the
referee, Count I of the charges against Douglas was sustained.70

61. Id. at 28, 416 N.W.2d at 532.
62. Id. at 23, 416 N.W.2d at 529. See NEB. CODE OF PROFESSIONAL RESPONSIBILITY

DR 1-102(A) (1975).
63. Douglas, 227 Neb. at 23, 416 N.W.2d at 529 (citing Midland Nat'l Bank v. Per-

ranoski, 299 N.W.2d 404, 413 (Minn. 1980)).
64. Id. at 24-25, 416 N.W.2d at 529-30 (reviewing numerous cases in which public

officers were found to be fiduciaries or trustees, and in which fiduciaries were found to
have committed fraud by failure to disclose information).

65. Id. at 26, 416 N.W.2d at 531 (citing 37 AM. JUR. 2D Fraud & Deceit § 150
(1968)).

66. See supra note 52 and accompanying text.

67. Douglas, 227 Neb. at 26-27, 416 N.W.2d at 531.
68. Id. at 27, 416 N.W.2d at 531.
69. Id. at 28, 416 N.W.2d at 532.
70. Id. See also Report of Referee Thomas R. Burke at 51, Douglas (reporting

that Douglas did not act deceptively in failing to disclose the direct payments).
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Of the eleven original counts against Douglas, the court ulti-
mately found six to have been proved by clear and convincing evi-
dence. 7' Acknowledging that Douglas had no prior history of
violating the Code of Professional Responsibility, the court concluded
that a four-year suspension from the practice of law was the appro-
priate discipline.

72

On December 11, 1987, Paul Douglas filed a motion for new trial
or rehearing.73 The motion alleged errors of law and findings of fact,
and raised due process issues.74 Douglas' brief on this latest motion
also reasserted an allegation made in his original brief; that ex parte
communications existed between the court and one of the attorneys
representing the Nebraska State Bar Association ("NSBA"). 7 5

BACKGROUND

FRAUD AND THE PUBLIC LAWYER

With an instruction: "Punish no man for mistake, but visit con-
demnation upon men who are false and fraudulent, and upon such
only," a 19th century judge committed to the jury a claim which in-
volved fraud and false swearing. 76 When the jury instruction was re-
viewed on appeal, the Supreme Judicial Court of Maine found
opportunity to state a simple, yet vital, rule:

[F]alse swearing is fraud. False swearing consists in know-
ingly and intentionally stating upon oath what is not true. A
false statement intentionally and knowingly or fraudulently
made certainly constitutes fraud, and the statement of a fact
as true which a party does not know to be true, and which
he has no reasonable ground for believing to be true, is
fraudulent.

77

Put another way, without emphasis on an oath, the rule can be
stated: "If a person tells a falsehood, the natural and obvious conse-

71. Douglas, 227 Neb. at 28-63, 416 N.W.2d at 532-50. In disciplinary proceedings

against an attorney, the complaint must be established by clear and convincing evi-
dence. Id. at 8, 416 N.W.2d at 521.

72. Id. at 64-65, 416 N.W.2d at 551.
73. Id. at 1, 416 N.W.2d at 515.
74. Motion for New Trial or Rehearing at 1, Douglas.
75. Respondent's Brief on Motion for Rehearing or in the Alternative for New

Trial at 6. See also Respondent's Brief on Exceptions to Referee's Report Filed by Re-
lator at 29, Douglas (arguing that excessive participation by the court in prosecution
affairs constituted denial of due process). On March 18, 1988, Douglas' motion for re-
hearing or new trial was denied without comment by the supreme court. State ex rel.

Nebraska State Bar Ass'n v. Douglas, No. 85-535 (March 18, 1988) (order retaxing costs
and denying motion for rehearing).

76. Linscott v. Orient Ins. Co., 88 Me. 497, -, 34 A. 405, 405 (1896) (holding that
fraud and false swearing have the same legal significance).

77. Id.
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quence of which, if acted on, is injury to another, that is fraud."7 8

The lawyer who searches for a concise definition of common law
fraud will find that courts have been reluctant to provide one.7 9

Fraud is a generic term which encompasses the other three offenses
of which Douglas was accused in Count I of the NSBA's formal
charge: dishonesty, deceit, and misrepresentation.8 0 Fraud can be in-
ferred by rational and logical deductions, without necessity for proof
by direct evidence, and needs only to be so clearly and distinctly
proved so as to "satisf[y] the mind and conscience" of its existence.8 1

Moreover, fraud in the context of a Nebraska attorney disciplinary
proceeding must be proved by clear and convincing evidence, rather
than the more forgiving preponderance-of-the-evidence standard.8 2

Often, fraud is not found in what is said, but in what is omitted.8 3

Such "concealment" cases sometimes involve "half-truths. '8 4 Half-
truths occur when a party makes no false representations, but fails to
disclose other true facts of which he has knowledge.8 5 In such cases,
the party may seek to give an inaccurate perception to the other
party, or at least evade the full impact of the impression being
imparted.

8 6

The Supreme Court of Nebraska- reviewed a "half truth" case in
1952, when it found attorney E.O. Richards to have committed fraud
in In re Estate of Dryden.8 7 Richards, as executor of Dryden's will,
notified out-of-state heirs of the testatrix's death and advised them
that her will "was in the process of being probated. s88 By failing to

78. Foster v. Charles, 131 Eng. Rep. 40, 42 (C.P. 1830) (upholding a judgment that
falsehood, unaccompanied by fraudulent intent, can amount to legal fraud).

79. Cole v. Utley, 188 Wash. 667, -, 63 P.2d 473, 474 (1936). See also Pearson v.
Norton, 230 Cal. App. 2d 1, -, 40 Cal. Rptr. 634, 638 (1964) (stating that there is no
absolute or fixed rule for determining what facts will constitute fraud).

80. Citizens State Bank v. Gilmore, 226 Kan. 662, -, 603 P.2d 605, 609 (1979) (stat-
ing that fraud "is synonymous with or closely allied to other terms indicating positive
and intentional wrongdoing, but is distinguished from mistake and negligence" (quot-
ing 37 C.J.S. Fraud § 1 (1943))); Pearson, 230 Cal. App. 2d at -, 40 Cal. Rptr. at 638
(stating that "[iln its broad, general sense the concept of fraud embraces anything
which is intended to deceive").

81. Rettinger v. Pierpont, 145 Neb. 161, 211, 15 N.W.2d 393, 418 (1944).
82. Douglas, 227 Neb. at 8, 416 N.W.2d at 521 (1987). The court has sometimes re-

ferred to the burden of proof in attorney discipline cases as "clear preponderance of
the evidence." Id.

83. Id. at 24, 416 N.W.2d at 530. See also Oates v. Taylor, 31 Wash. 2d 898, -, 199
P.2d 924, 927 (1949) (stating that. if a party to a transaction conceals a material fact
which it is his duty to disclose, actual fraud is committed).

84. See Douglas, 227 Neb. at 27, 416 N.W.2d at 531.
85. Id. at 25, 416 N.W.2d at 530 (citing 37 AM. JUR. 2D Fraud & Deceit § 1 (1968)).

See RESTATEMENT (SECOND) OF TORTS § 529 (1976).
86. Equitable Life Ins. Co. v. Halsey, Stuart & Co., 112 F.2d 302, 309 (1940) (citing

23 AM. Jur. Fraud & Deceit § 93 (1939)), rev'd on other grounds, 312 U.S. 510 (1940).
87. In re Estate of Dryden, 155 Neb. 552, 52 N.W.2d 737 (1952).
88. Id. at 559, 52 N.W.2d at 742.
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advise the heirs-at-law of the date of the hearing, Richards denied
them the opportunity to appear and contest the order of probate.8 9

Without deciding what duty Richards might have had before he cor-
responded with the heirs, the court focused on the position of trust
which was engendered by Richards' partial disclosure. 90 The
Supreme Court of Nebraska stated the rule that:

Though one may be under no duty to speak, if he undertakes
to do so, he must tell the truth and not suppress facts within
his knowledge or materially qualify them. Fraudulent rep-
resentations may consist of half-truths calculated to deceive,
and a representation literally true is fraudulent if used to
create an impression substantially false.91

Richards was the principal beneficiary of the will. 92 If, as the court
suspected, Richards' motive was to benefit himself, this end was ad-
vanced by the heirs' trust in his good faith, which was engendered by
the letter containing a partial disclosure.93

A person may also act fraudulently by mere silence (without a
half-truth having been spoken) if under a duty imposed by a fiduci-
ary or confidential relationship.9 4 Such relationships include trustee
and beneficiary95 or attorney and client relationships.96 Where a spe-
cial relationship exists, the fiduciary is under an absolute obligation
to relate all facts of interest to the opposite party.97

In Estate of Dryden, attorney Richards, as executor of the will,
was in a fiduciary relationship with the estate of the deceased, her
heirs, and beneficiaries. 98 Consequently, even without engaging in a
half-truth, Richards would have been liable for fraud by remaining
completely silent.99

Precedent that public officers are fiduciaries is ample.10 0 In a re-
cent case before the Supreme Court of Louisiana, the court explained
that the fiduciary relationship arises from the high degree of trust

89. Id. at 564-65, 52 N.W.2d at 745.
90. Id. at 563, 52 N.W.2d at 744.
91. Id.
92. Id. at 560, 52 N.W.2d at 742.
93. Id. at 564-65, 52 N.W.2d at 745.
94. Callahan v. Callahan, 127 A.D.2d 298, -, 514 N.Y.S.2d 819, 821 (1987).
95. RESTATEMENT (SECOND) OF TRUSTS § 170 comment a (1957).
96. RESTATEMENT (SECOND) OF TORTS § 551 comment f (1976).
97. Rettinger v. Pierpont, 145 Neb. 161, 197-98, 15 N.W.2d 393, 412 (1944) (citing 23

AM. JUR. § 81 (Fraud & Deceit 1939)).
98. Dryden, 155 Neb. at 566, 52 N.W.2d at 745-46.
99. See supra notes 95-99 and accompanying text.

100. See Plaquemines Parish Comm'n Council v. Delta Dev., 502 So. 2d 1034, 1039
(La. 1987). See also Driscoll v. Burlington-Bristol Bridge Co., 8 N.J. 433, -, 86 A.2d
201, 221 (1952) (stating that public officers are in a fiduciary relationship with the peo-
ple whom they are elected or appointed to serve).
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and confidence placed in public officials by the electorate. 0 1 The
Louisiana court further explained that "affirmative as well as nega-
tive duties are placed on such public officials, even more especially on
those whose public office also imposes a duty which entails legal rep-
resentation."1 0 2 As a result, just as in Estate of Dryden, a public of-
ficer may be liable for fraud either by stating a half-truth or merely
by remaining silent.10 3

THE NEBRASKA ATTORNEY DISCIPLINE SYSTEM

The Nebraska State Bar Association employs a full-time Counsel
for Discipline, who receives any complaint of attorney misconduct. i0 4

Upon notification of a complaint, the attorney whose conduct is ques-
tioned submits a confidential response to the Counsel for Disci-
pline.'0 5  The Counsel for Discipline may either dismiss the
complaint or reduce it to charges for submission to a district Commit-
tee on Inquiry.10 6 In the former case, the complainant may appeal di-
rectly to the Committee on Inquiry. 0 7 The Committee, which is
empowered to dismiss the complaint or reprimand the attorney who
has been charged, may forward the complaint to the Disciplinary Re-
view Board of the Nebraska State Bar Association, in what is at that
point called the "formal charge.' 0 8 The Disciplinary Review Board
(like the Committee on Inquiry) may hold hearings and dismiss the
charges or issue reprimands on its own authority.'0 9 Or, it may for-
ward the charge to the Clerk of the Supreme Court of Nebraska, who
enters the charge on the docket as an original action."i 0 The
supreme court appoints either the Counsel for Discipline or another
attorney to prosecute the case."' The formal charge, which may be
amended by the prosecutor, is then served on the respondent attor-
ney.i i 2 After the respondent files an answer, the supreme court may
appoint a referee." 3 The inclusion of a referee in the process is
mandatory under the rules only if issues of fact are raised in the re-

101. Plaquemines Parish Comm'n Council, 502 So. 2d at 1039-40.
102. Id. at 1038.
103. See supra notes 92-99 and accompanying text.
104. NEB. DISCIPLINARY RULES Rule 8(A)-(B) in NEBRASKA COURT RULES AND

PROCEDURE 638 (West 1988).
105. Id. Rule 9(E), 18(A).
106. Id. Rule 9(F), 9(G).
107. Id. Rule 14(A).
108. Id. Rule 9(H)(1) - 9(H)(3).
109. Id. Rule 9(I), 9(K).
110. Id. Rule 9(L).
111. Id. Rule 10(D).
112. Id. Rule 10(E).
113. Id. Rule 10(J).
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spondent's answer. 114 After the referee has filed a report, his or her
determinations are considered final unless exceptions are filed." 5

Should one or more party file a bill of exceptions to the referee's re-
port, the supreme court schedules the case for hearing.116

The premise that lawyers should answer to the courts for their
behavior is embedded in ancient English tradition.117 In Easter term
of the year 1567, the Lord Chief Justice of the Common Pleas sum-
moned a special jury to inquire into wrongdoing by officers of the
court.118 The special jury of 1567 was instructed to inquire into "fal-
sities, erasures, contempts and misprisons," and the court warned,
"[w]e shall deprive [the offending lawyers] of their attorneyship."" 9

The rationale for court supervision of attorneys, as stated by this an-
cient court, was that lawyers' misconduct reflected on the law ,and
the court itself.120 In instructing the special jury in 1567, the Lord
Chief Justice complained that "[o]ur court is 'slandered and evili spo-
ken of, our cares and labors made void and frustrate' by the 'negli-
gence of clerks and ministers;' the client 'beginneth to speak evil of
us that are judges, to suspect our skill,' and to speak evil of. the
law."121

While it is not the customary role of judges to initiate causes of
action, the preceding discussion reveals that in cases of lawyer disci-
pline the practice is long established. Benjamin Cardozo, who as
Chief Judge of the Court of Appeals of New York, recited the pre-
ceding historical review in People v. Culkin, concluded that "[t]he
power of the court in the discipline of its officers is in truth a dual
one. [The court] prefers the charges, and determines them."' 22

Today, as in the past, lawyers answer to the court for their con-
duct.123 The American Bar Association's standards for lawyer disci-
pline and disability proceedings provide that "[u]ltimate and
exclusive responsibility within a state for the structure and adminis-
tration of the lawyer discipline and disability system and the disposi-
tion of individual cases is within the inherent power of the highest

114. Id. Rule 10(K).
115. Id. Rule 10(L).
116. Id. Rule 10(M). Disciplinary proceedings before the Nebraska Supreme Court

are civil actions tried de novo. The standard of proof is that the complaint be estab-
lished by clear and convincing evidence. Douglas, 227 Neb. at 8, 416 N.W.2d at 521.

117. See infra notes 118-22 and accompanying text.
118. People ex rel. Karlin v. Culkin, 248 N.Y. 465, -, 162 N.E. 487, 491 (1928).
119. Id. at -, 162 N.E. at 491.
120. Id.
121. Id.
122. Id. at -, 162 N.E. at 492. See ex parte Wall, 107 U.S. 265, 271-72 (1882).
123. See ABA STANDARDS FOR LAWYER DISCIPLINE & DISABILITY PROCEEDINGS

Standard 2 (1979).
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court of the state."'1 24 However, it is clear from modern decisions
that federal constitutional guarantees place limits on courts' powers
to impose discipline. 1 25 In the years since Chief Judge Cardozo an-
nounced the opinion in Culkin, numerous procedural guarantees
have been pronounced by the United States Supreme Court as "fun-
damental values."'1 26

In 1988, few would question that a proceeding to revoke a profes-
sional license must be conducted under procedures which guarantee
due process. As stated by the Supreme Court of California, the
"right to practice one's profession is sufficiently precious to surround
it with a panoply of legal protection.' 27 However, the nature of the
right involved is only one of a complexity of factors which must be
considered when determining if due process attaches to a particular
proceeding. 12s The nature of the proceeding is another essential
consideration.1

29

Modern growth in the number of government administrative
agencies with enforcement powers has led to court review of various
combinations of investigative, prosecutorial, and adjudicative func-
tions.130 The fusion of prosecutorial and judicial functions in admin-
istrative agencies has been criticized by the courts in a number of
cases.

131

124. Id.
125. See Spevack v. Klein, 385 U.S. 511, 514 (1967). See also Erdmann v. Stevens,

458 F.2d 1205, 1210 (2d Cir. 1972) (supporting the proposition that the Constitution
places limits on a court's ability to impose disciplinary sanctions), cert. denied, 409 U.S.
889 (1972).

126. See, e.g., Klopfer v. North Carolina, 386 U.S. 213, 223 (1967) (ensuring a right
to a speedy trial); Malloy v. Hogan, 378 U.S. 1, 6 (1964) (ensuring a privilege against
compelled self-incrimination); Gideon v. Wainwright, 372 U.S. 335, 342 (1963) (ensuring
a right to counsel); Mapp v. Ohio, 367 U.S. 643, 657 (1961) (excluding evidence unrea-
sonably seized).

127. Emslie v. State Bar, 11 Cal. 3d 210, 226, 520 P.2d 991, 999, 113 Cal. Rptr. 175,
183 (1974). Accord In re Ruffalo, 390 U.S. 544, 550-51 (1968); In re Kunkle, 218 N.W.2d
521, 527 (S.D.), cert. denied, 419 U.S. 1036 (1974). Cf. In re Cornelius, 520 P.2d 76, 83-84
(Alaska 1974) (recognizing numerous procedural due process questions in an attorney
discipline case, while not specifically acknowledging the applicability of due process);
Stauffer v. Weedlun, 188 Neb. 105, 108, 195 N.W.2d 218, 224 (1972) (recognizing due
process requirement in administrative hearings to revoke drivers licenses).

128. Hannah v. Larche, 363 U.S. 420, 442 (1960).
129. Id.
130. See, e.g., Withrow v. Larkin, 421 U.S. 35, 58 (1975) (recognizing that merger of

investigation and prosecution functions in administrative hearings may violate due pro-
cess); Wong Yang Sung v. McGrath, 339 U.S. 33, 45-46 (1950) (characterizing merger of
prosecution and judicial functions in a deportation hearing as an "evil"); Hercules, Inc.
v. EPA, 598 F.2d 91, 119 (D.C. Cir. 1978)' (reviewing reliance by EPA judicial officer on
agency rulemaking staff); Crampton v. Michigan Dept. of State, 395 Mich. 347, -, 235
N.W.2d 352, 356 (1975) (declaring that officials responsible for arrest and prosecution
cannot serve as adjudicators in drivers license revocation proceedings).

131. See supra note 130 and accompanying text. The courts in Wong Yang Sung
and Crampton, found the fusion of investigative and adjudicative functions unconstitu-
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Commingling of functions in grand jury proceedings was one of
the issues reviewed by the United States Supreme Court in In re
Murchison.132 In the Murchison holding, a one-person "judge-grand
jury" was found to have violated fourteenth amendment due process
guarantees when he tried and convicted witnesses for contempt, after
it was he who had charged them with contempt for offenses that oc-
curred in secret. 133 However, Murchison did not pronounce a blan-
ket rule against commingling the prosecutorial and adjudication
functions. 134 Of equal importance was the fact that the "judge-grand
jury" had likely relied upon his personal knowledge of the events
which led up to the contempt charges. 135 Yet, Murchison has been a
leading case, cited in support of the proposition that factors which de-
tract from an appearance of justice may bar trial by judges who have
no actual bias.136 In relation to judges, the United States Supreme
Court has stated that "[e]very procedure which would offer a possible
temptation to the average man.., not to hold the balance nice, clear,
and true between the state and the accused denies the latter due
process."

137

Commingling of investigative, prosecutorial, and adjudicative
functions has been challenged in at least one previous appeal of an
attorney discipline proceeding, the 1972 case of In re Kunkle.138 In
Kunkle, the Supreme Court of South Dakota found no due process
deficiency in a procedure which allowed the court to review investi-
gative reports, direct the state's Attorney General to file charges, and
subsequently adjudicate those charges itself.139

In the context of an administrative hearing which involved phy-
sician licensing, the United States Supreme Court has examined the
unconstitutional risk of bias in the combination of investigative and
adjudicative functions.140 The Court rejected the argument that such
a combination would be unconstitutional per se in a licensing hear-

tional. Wong Yang Sung, 339 U.S. at 41; Crampton, 395 Mich. at -, 235 N.W.2d at 357.
While criticizing or expressing concern with the process, the courts in Withrow and
Hercules, upheld the specific administrative systems involved. Withrow, 421 U.S. at 51,
55; Hercules, 598 F.2d at 123.

132. 349 U.S. 133, 137 (1955).
133. Id. at 139.
134. See Withrow, 421 U.S. at 53.
135. Id.
136. See Marshall v. Jerrico, Inc., 446 U.S. 238, 243 (1980). The often-quoted axiom

that "justice must satisfy the appearance of justice" is cited in Marshall. Id. (quoting
Offutt v. United States, 348 U.S. 11, 14 (1954)).

137. Tumey v. Ohio, 273 U.S. 510, 532 (1927).
138. 218 N.W.2d 521 (S.D.), cert. denied, 409 U.S. 889 (1974).
139. Id. at 527.
140. Withrow, 421 U.S. at 47.
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ing. 141 Writing for the court in Withrow v. Larkin, Justice White
termed the issue "substantial," and opined that "[n]o single answer
has been reached.1 42 The Court ruled, however, that in an adminis-
trative hearing, the combination of investigative and judicial func-
tions did not violate due process without a finding of "special facts
and circumstances" which would result in an intolerably high risk of
unfairness.

143

Withrow stands as a qualified approval by the United States
Supreme Court of commingled investigative and adjudicative func-
tions in a professional licensing hearing.1 44 It must be clearly noted,
however, that the challenged procedure in Withrow was administra-
tive, and did not involve the state court system. 145 Curry v. Secretary
of the Army 146 contains a United States Court of Appeals opinion
that the difference between administrative and judicial proceedings is
sufficient to distinguish Withrow from Murchison.147

On April 29, 1985, the Supreme Court of Nebraska amended the
Rules of the Supreme Court to provide that the Counsel for Disci-
pline's "appointment and period of his tenure shall be subject to the
approval of the Supreme Court.' 148 The rules also provide that the

141. Id. at 51.
142. Id. See also Hastings v. Judicial Conference of the United States, 770 F.2d

1093, 1110 (D.C. Cir. 1985) (Edwards, J., concurring) (stating that the Withrow court
assumed the availability of judicial review), cert. denied, 106 S. Ct. 3272 (1986).

143. Withrow, 421 U.S. at 58. Although the Supreme Court did not specifically
enumerate the special facts and circumstances which might result in a violation of due
process, some can be presumed. See, e.g., Ward v. Village of Monroeville, 409 U.S. 57, 59
(1972) (finding due process violation when the adjudicator had a concurrent responsi-
bility for revenue production in the jurisdiction); Mayberry v. Pennsylvania, 400 U.S.
455, 465-66 (1971) (finding unacceptable risk of bias when the defendant made personal
attacks on the adjudicator); Murchison, 349 U.S. at 138 (finding unacceptable risk of
pre-judgment of the case due to prior involvement); Tumey, 273 U.S. at 523 (finding
due process violation when adjudicator had a pecuniary interest in the outcome); Her-
cules, 598 F.2d at 123 (expressing concern over extensive ex parte communications be-
tween adjudicator and investigator). But see Hortonville Joint School Dist. No. 1 v.
Hortonville Educ. Ass'n, 426 U.S. 482, 491-92 (1976) (finding a school board not pre-
sumptively biased in reviewing terminations of teachers who engaged in a strike).

144. Id. at 47. See also ABA STANDARDS FOR LAWYER DISCIPLINE & DISABILITY
PROCEEDINGS, Standard 3.2 commentary (1979) (citing Withrow in support of the state-
ment that a "unitary" system of lawyer discipline, commingling prosecutorial and adju-
dicative functions at the administrative level, is constitutional).

145. Id. at 38-39.
146. 595 F.2d 873 (D.C. Cir. 1979).
147. Id. at 877 n.21.
148. NEB. DISCIPLINARY RULES Rule 8(A) in NEBRASKA COURT RULES AND PROCE-

DURE 638 (West 1988). On April 25, 1985, the Clerk of the Supreme Court of Nebraska
entered the following amendment to Rule 8(A):

By order of the Court the following proceeding was had and done:
In re amendment to Disciplinary Rules. On April 25, 1985, the court

amended rule 8a of the Disciplinary Rules, to read as follows:
(a.) The counsel for discipline shall be appointed by the president of the
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court "may either designate the Counsel for Discipline or appoint any
member to prosecute the Formal Charge."'1 49 Because these words
clearly indicate control by the court over the Counsel for Disci-
pline,150 the supreme court not only controls the investigative and
prosecutorial mechanism at the administrative level, but also in the
trial before the court itself.

ANALYSIS

This analysis examines whether an attorney discipline proceed-
ing in the Supreme Court of Nebraska should be guided by the Mur-
chison or the Withrow decision. In either case, the ultimate question
is whether control by the court of the Counsel for Discipline violates
due process.

The crucial event which led to Paul Douglas' discipline under the
Code of Professional Responsibility was the two-day interview by
Special Assistant Attorney General Domina.' 51 In the opinion of the
supreme court, Douglas' responses to Domiha constituted dishonesty,
fraud, deceit or misrepresentation, as accused in Count I of the Ne-
braska State Bar Association's formal charge.152 For purposes of this
analysis, it is enough to say that Douglas' conduct involved fraud. 1 53

In his statements to Domina on November 30 and December 12,
1983, Douglas concealed the fact that he had received direct pay-
ments from Copple in addition to sharing in the Fox Hollow transac-
tions and the unconveyed interest in Timber Ridge.' 54  This
concealment constituted fraud, in part, because of the fiduciary rela-
tionship which existed between Douglas and the State. 155

Domina's purpose in conducting the investigation had been
clearly announced: to obtain a full disclosure of state officials' finan-

association with the approval of the executive counsel and his appointment
and tenure of office shall be on such terms and for such periods as may be
designated by the executive counsel. He shall not be permitted to engage in
the private practice of law except the executive counsel may agree to a rea-
sonable period of transition after his appointment. His appointment and the
period of his tenure shall be subject to the approval of the Supreme Court.

Id.
149. Id. Rule 10(D).
150. People v. Horan, 192 Colo. 144, -, 556 P.2d 1217, 1220-23 (1976) (Carrigan, J.,

dissenting), cert. denied, 431 U.S. 966 (1977) (discussing the effect that a power to ap-
point has on the appointee, and possible due process considerations), see People v. Mul-
lins, 188 Colo. 29, -, 532 P.2d 736, 738-39 (1975) (discussing a challenge to the
appointment of public defenders by the court).

151. See supra note 60 and accompanying text.
152. See supra notes 61-70 and accompanying text.
153. See supra note 80 and accompanying text.
154. See supra notes 45-52 and accompanying text.
155. See supra notes 62-65, 94-97 and accompanying text.
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cial transactions with Marvin Copple.156 Anything less than a full
disclosure obviously thwarted the state's interest. The court ob-
served that when Douglas made a partial disclosure, revealing the
Fox Hollow transactions and the unconveyed interest in Timber
Ridge, this in no way reduced the wrongfulness of his responses. 15 7

Rather, the partial disclosures constituted half-truths, giving an im-
pression which would be less negative in regard to Douglas' own con-
duct, but perhaps forthright enough to deter further investigation
into the matter. Had the direct payments not later been revealed,
the impression would have been that Douglas received no cash di-
rectly from Copple.

Because of Douglas' fiduciary relationship with the State, it was
fraudulent to have concealed the direct payments. 158 Contributing to
the overall impression of deceitfulness, were Douglas' own remarks
that he knew what Domina was looking for, but decided to play the
part of the lawyer.159

Disciplinary Rule 1-102 (Misconduct) contains four subsections in
which the substantive provisions proscribe illegal conduct involving
moral turpitude, 160 conduct involving dishonesty, fraud, deceit or
misrepresentation, 16 ' conduct prejudicial to the administration of jus-
tice,' 62 and conduct reflecting on fitness to practice law.16 3 The
terms "prejudicial to the administration of justice" and "fitness to
practice law" are probably so amorphous as to be unenforceable.
Therefore, if DR 1-102 is to have any substance at all, and if the hon-
esty of lawyers is to be judged by some higher standard than that
they have not violated a criminal statute, then the subsection involv-
ing fraud is the critical provision. It is not enough that dishonesty,
fraud, deceit or misrepresentation be condemned in only the most
egregious cases.' 64 The Supreme Court of Nebraska is to be ap-
plauded for drawing a line at conduct which exceeds the level of the
most indisputable wrongdoing.

Reasonable persons, however, could differ from the court in
their opinion of whether Douglas committed fraud. In arriving at the
opposite conclusion, the referee, an appointee of the supreme court
and the person before whom the facts of the case were presented, fo-

156. Omaha World-Herald, Nov. 30, 1983, at 1, col. 4. See also supra note 44 and
accompanying text.

157. See supra notes 83-86 and accompanying text.
158. See supra note 94 and accompanying text.
159. See supra notes 65, 66 and accompanying text.
160. NEB. CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102(A)(3) (1975).
161. Id. Rule 1-102(A)(4).
162. Id. Rule 1-102(A)(5).
163. Id. Rule 1-102(A)(6).
164. See supra notes 87-93 and accompanying text.
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cused on the context of Domina's interviewing.165 Noting that Doug-
las' recitation of his financial transactions with Copple was being
given in chronological order, the referee observed that Douglas was
interrupted before he gave a complete answer to that question.166

The direct payments, if revealed in their proper chronological con-
text, would have been recited after the interruption. 167 Domina con-
trolled the interrogation and chose the format, in which direct
answers were solicited to specific questions.168 The referee noted
that Douglas' later testimony, that he decided to "[play] the lawyer,"
could be interpreted only as an arguably correct belief that he had no
duty to affirmatively return the interview to a line of questioning
which Domina had abandoned.169

Douglas was understandably anxious about the interview, which
may have contributed to improper judgment, an error in recall of the
facts, or an error in remembering what had already been covered in
the interview.'7 0 The interrogation began with Domina giving a su-
perfluous recitation of the Miranda warning.171 Also present at the
interrogation was the county attorney who would serve as prosecutor
in the event of any criminal action.'7 2

The referee was obviously skeptical that Douglas, who had more
than twenty years of experience as a prosecutor, would have sought
to conceal the direct payments. 7 3 Information concerning those pay-
ments was readily available from his own bank records and those of
Marvin Copple.174 To argue that Douglas would attempt to conceal
such information, but at the same time disclose the equally embar-
rassing Fox Hollow transactions, was simply too ludicrous to believe,
in the referee's opinion. 175

The penalty imposed upon Douglas was unquestionably harsh.

165. Report of Referee Thomas R. Burke at 48-51, Douglas.
166. See supra notes 48-51 and accompanying text.
167. See supra notes 48-51 and accompanying text.
168. See supra note 46 and accompanying text.
169. Report of Referee Thomas R. Burke at 48-51, Douglas.
170. Id. at 48-50. The referee speculated on the effect that nervousness may have

had on Douglas' judgment, but not on his recall. It is noted in the Referee's report
that Domina's interview was scheduled with only one week's notice, after Douglas had
previously been requested to submit a written report. Id. at 49.

171. Id. at 49. The Referee discussed the Miranda warning in terms of its contri-
bution to the intimidating atmosphere of the interrogation. However, the supreme
court, seeming not to acknowledge the Referee's point in that discussion, took great
pains in its opinion to stress that a Miranda warning was not necessary under the cir-
cumstances of the Domina interrogation. Douglas, 227 Neb. at 22-23, 416 N.W.2d at 528-
29.

172. Report of Referee Thomas R. Burke at 49, Douglas.
173. Id. at 51.
174. Id.
175. Id.
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Although his suspension from the practice of law would last only un-
til December of 1988, Douglas had earlier been suspended for the
preceding three years.176 He was confronted with attempting to earn
a living in the private sector, not in the profession for which he was
trained, after having worked in government for twenty-two years.
Moreover, pursuant to the rules of the Supreme Court, Douglas was
assessed costs in excess of $20,000.00.177

Paul Douglas' disbarment proceeding was being closely watched
by the public and the press, and the specter of a cover-up was being
pronounced by skeptics. 178 Those who had lost money in the collapse
of Commonwealth Savings Company likely possessed some vague no-
tion of Douglas' "guilt," and political opponents were drawing com-
parisons to the Watergate scandal which destroyed the Nixon
presidency.179 On the other hand, those who had supported Douglas
in his twenty-two years of public life could have easily argued that
the burden placed upon Douglas was entirely disproportionate to his
share of the blame for the Commonwealth debacle.18 0 Surely, the
judges of the Supreme Court of Nebraska hoped to avoid the appear-
ance of having been swayed in their decision for or against Douglas,
either by public opinion or by a predisposition in the case. The
American justice system relies upon a public belief that judicial pro-
ceedings are fair and unbiased. 181 As stated by the United States
Supreme Court, "justice must satisfy the appearance of justice."'1 82

The very essence of American justice is an adversary proceeding
before an impartial adjudicator. 183 The mere suspicion that a judge is
biased toward one party or the other raises questions of due process,
and has been frequently litigated. 8 4

The two leading cases, to which most other decisions on the mat-
ter can be traced, are In re Murchison 85 and Withrow v. Larkin.8 6

176. See supra note 21 and accompanying text.
177. Douglas, 227 Neb. at 65, 416 N.W.2d at 551. In the court's original decision,

Douglas was taxed $36,028.94, which included the costs of the Nebraska State Bar As-
sociation. Id. The portion of those costs which were for fees and expenses of the Ne-
braska State Bar Association's special counsel were later eliminated from the costs
taxed against Douglas. State ex rel. Nebraska State Bar Ass'n v. Douglas, No. 85-535
(Mar. 18, 1988) (order retaxing costs and denying motion for rehearing).

178. See supra note 19 and accompanying text.
179. See supra notes 18, 19 and accompanying text.
180. Douglas, 227 Neb. at 64, 416 N.W.2d at 550 (stating that Douglas' role "was rel-

atively minor so far as Commonwealth was concerned").
181. See In re Murchison, 349 U.S. 133, 136 (1955).
182. Offutt v. United States, 348 U.S. 11, 14 (1954) (emphasis added).
183. See Marshall v. Jerrico, Inc., 446 U.S. 238, 242, 248 (1980); Ward v. Village of

Monroeville, 409 U.S. 57, 61-62 (1972).
184. See supra notes 130, 131, 137 and accompanying text.
185. 349 U.S. 133 (1955). See supra notes 137-41 and accompanying text.
186. 421 U.S. 35 (1975). See supra notes 140-45 and accompanying text.

1988]



CREIGHTON LAW REVIEW

The sheer volume of cases challenging a linkage between the adjudi-
cator and a litigant give rise to a question of whether or not an ap-
pearance of justice has been maintained. However, the outcome of
such cases has not demonstrated that all forms of linkage or involve-
ment will result in a successful due process challenge.'8 7 As stated
by the United States Supreme Court, "'due process' is an elusive con-
cept. Its exact boundaries are undefinable, and its content varies ac-
cording to specific factual contexts.' 88

The argument that a court's involvement in the investigation and
prosecution violates the guidelines of Murchison has been considered
in circumstances not dissimilar to Douglas by the Supreme Court of
South Dakota.18 9 Under the attorney discipline system challenged in
that case, the Supreme Court of South Dakota was one of several en-
tities or individuals which could bring an accusation of misconduct
against an attorney. 190 The court also directed and reviewed the in-
vestigative stage of the disciplinary process and directed formal
charges to be filed.19' Making arguments similar to those made by
Douglas in his motion for rehearing, a South Dakota attorney,
George Kunkle, challenged the procedure as a violation of fourteenth
amendment due process guarantees. 92 The court's response was
much like that which Douglas might have anticipated from the
Supreme Court of Nebraska: that Murchison involved a dissimilar
set of facts.' 9 3 The United States Supreme Court's ruling in Murchi-
son was not wholly dependent on the finding of commingled func-
tions; of equal importance was the fact that the Michigan "judge-
grand jury" was more likely to be influenced by his own personal
knowledge of the witnesses' conduct in secret sessions than to be in-
fluenced by testimony given in the contempt hearings.19 4 The South
Dakota court also relied upon its inherent power to protect the public
from unfit or dishonest attorneys.195 The court's reasoning is persua-
sive and might prevail, even in the United States Supreme Court.

Yet, just as Murchison presents different facts than Kunkle,
neither is Kunkle the same case as Douglas. The South Dakota court
directed the filing of charges and reviewed the investigative report,

187. See supra notes 128, 129 and accompanying text.
188. Hannah v. Larche, 363 U.S. 420, 442 (1960). See supra notes 130-31 and accom-

panying text.
189. In re Kunkle, 218 N.W.2d 521 (S.D.), cert. denied, 419 U.S. 1036 (1974). See

supra note 144 and accompanying text.
190. Kunkle, 218 N.W.2d at 525.
191. Id. at 525-26.
192. Id. at 526.
193. Id. at 527.
194. See supra notes 134-35 and accompanying text.
195. Kunkle, 218 N.W.2d at 527.
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but Kunkle did not assert that the court controlled the prosecutor.196

Moreover, Kunkle is but one court's response to a somewhat similar
argument involving commingling of functions, but one that does not
address the issue of control over the prosecution.

The basic premise of this Note is that an arrangement in which
the judges possess control over one of the litigants may violate due
process. Murchison teaches that a one-person "judge-grand jury"
may not constitutionally bring contempt charges against a witness
and then proceed to try and convict the defendant on those
charges. 197 Extending the Murchison conclusion, it only stands to
reason that if a judge possessed effective control over another person
who would carry out the tasks of accusing, investigating, and prose-
cuting charges against the defendant, that judge would not, then, be
free of constitutional restraint from proceeding with the adjudication.
In making this analogy, it must be acknowledged that the Murchison
case contained facts which partially distinguish it from one of simple
commingling of functions.19 In Murchison, the adjudicator had per-
sonal familiarity with the events which led to the charges against the
defendants. 199 This personal knowledge, in the opinion of the
Supreme Court, could not be adequately subjected to cross-examina-
tion by the defendants' attorneys.20 0 However, it can hardly be ar-
gued that a judge would not be better able to effect the outcome of a
trial if he or she were able to direct one party as to the amount or
quality of evidence or arguments which were introduced. If the pub-
lic believed that such manipulation could occur, the appearance of
justice would be severely weakened, because the impartiality of
judges is the ultimate guarantee of fair adjudication of grievances in
the courts.201

Even where there is no actual bias reflected in the judge's con-
duct, a violation of due process may still occur.20 2 It is enough that
the potential for bias be substantial. 20 3 A circumstance in which one
party to the litigation is controlled by the judge is particularly prob-
lematic because potential bias by the judge is not the only concern.
There is an additional risk that the party who is under the control of
the judge may perceive that a bias exists when in fact it does not.

196. Id. at 526-27.
197. See supra notes 132-35 and accompanying text.
198. See supra note 135 and accompanying text.
199. See supra note 135 and accompanying text.
200. Murchison, 349 U.S. at 138.
201. Marshall, 446 U.S. at 250.
202. Murchison, 349 U.S. at 136.
203. Marshall, 446 U.S. at 243. The Court found the biasing influence of civil pen-

alties credited to the adjudicator's own agency as "too remote and insubstantial" to
support a constitutional challenge. Id.
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The judge may, therefore, be unaware that the presentation of one
party's case has been "tempered" to the perceived predetermination.

An unfortunate by-product of the Douglas proceeding is that Ne-
braska's attorney discipline system was amended to link the prosecu-
tion to the supreme court.20 4 The "link" is that the NSBA Counsel
for Discipline, who serves as investigator of complaints against attor-
neys, who prepares the formal charge, and who prosecutes the case
before the NSBA Disciplinary Review Board and the supreme court,
was placed under the court's control.20 5 That the language of the
amendment to the Disciplinary Rules resulted in "control" of the
Counsel for Discipline cannot be doubted: "His appointment and the
period of his tenure shall be subject to the approval of the Supreme
Court. '20 6 By this amendment, the court provided that the Counsel
for Discipline could be appointed or dismissed at its own pleasure.
As Alexander Hamilton recognized in No. 79 of the Federalist pa-
pers, "[iun the general course of human nature, a power over a man's
subsistence amounts to a power over his will. '20 7

A system in which one party is linked to the adjudicator must
rely heavily for its fairness upon the good faith and professionalism
of the participants.208 One should not assume that the Counsel for
Discipline could be deterred from his professional duty by a real or
perceived judicial bias. Moreover, simply finding that a judge could
influence one party to a proceeding, and in so doing violate due pro-
cess, does not draw one to a necessary conclusion that the judge did
SO.

At least in the context of administrative hearings, the United
States Supreme Court has found that commingling of investigative
and adjudicative functions does not deny due process in and of it-
self.20 9 But even in this quasi-judicial context, the court recognized
the potential for due process violations. 210 The commingling of func-

204. See supra note 148 and accompanying text. The amendment to Disciplinary
Rule 8(D) occurred after the Advisory Committee of the NSBA advised the Counsel
for Discipline that he should withdraw as counsel in this matter. The basis for that
opinion was that the Counsel for Discipline was deemed to be subject to the control of
the Executive Council of the NSBA, and one member of the Executive Council was a
member of the same law firm as counsel for Douglas. See Respondent's Brief on Mo-
tion for Rehearing or in the Alternative for New Trial at 5, Douglas.

205. See supra note 148 and accompanying text.
206. NEB. DISCIPLINARY RULES Rule 8(A) in NEBRASKA COURT RULES AND PROCE-

DURE 638 (West 1988). See supra note 148 and accompanying text.
207. People v. Horan, 192 Colo. 144, -, 556 P.2d 1217, 1222 (1976) (Carrigan, J., dis-

senting) (quoting THE FEDERALIST No. 79, at 107 (A. Hamilton) (Dunne ed. 1901)), cert.
denied, 431 U.S. 966 (1977).

208. Withrow v. Larkin, 421 U.S. 35, 47 (1975).
209. Id. at 58.
210. See supra notes 142-43 and accompanying text.
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tions has been recognized as having attendant "evils." 211 The cases
which follow Withrow have analyzed other factors which, in combi-
nation with commingled functions, have been alleged to create intol-
erable risks of bias.21 2 Most cases have demonstrated substantial
deference to rulings which arise in administrative proceedings. 213

There is substantial evidence, however, that Withrow's tolerant
approach to the commingling of functions was never intended to ap-
ply in actual court proceedings.214 Most supportive of the premise
that Withrow is purely an administrative law doctrine is the decision
in Curry v. Secretary of the Army.2 15 In Curry, the United States
Court of Appeals for the D.C. Circuit contrasted Withrow with In re
Murchison to demonstrate that due process guidelines can differ ac-
cording to the type of proceeding. 216 The same Court of Appeals, in
reviewing the constitutionality of a judicial conduct statute, found
that "[t]he Withrow court ... assumed that judicial review of claims
of actual bias was available. '2 17 If Withrow is inapplicable to pro-
ceedings before a court, then perhaps a commingling of functions
would be found to deny due process in such a forum.

Undoubtedly, a unitary system of attorney discipline, in which
investigative, prosecutorial, and adjudicative functions are merged, is
not a per se violation of due process at the administrative level.2 1 8

However, it does not necessarily follow that such a unitary system is
permissible as it extends into proceedings of the Supreme Court of
Nebraska.

If the court appoints one party's attorney, does this then always
raise due process concerns? To answer that such appointments occur
routinely is not a satisfactory response, and the question cannot be
dismissed out of hand. At least one court has recognized the poten-
tial due process concerns surrounding court-appointed attorneys, and
has examined the protections which insulate those attorneys from

211. Wong Yang Sung v. McGrath, 339 U.S. 33, 46 (1950).
212. See, e.g., Marshall, 446 U.S. at 241; Hortonville Joint School Dist. No. 1 v.

Hortonville Educ. Ass'n, 426 U.S. 482, 491 (1976); Hercules, Inc. v. EPA, 598 F.2d 91,
123 (1978). See also supra note 143 and accompanying text.

213. See supra note 212 and accompanying text.
214. See supra notes 140-47 and accompanying text.
215. 595 F.2d 873, 877 (D.C. Cir. 1979).
216. Id. at 877 n.21. The court compared Murchison with Withrow to demonstrate

the following point: Aspects of the military justice system that would admittedly vio-
late due process in a civilian court are constitutional when applied in an Army tribu-
nal. Id. at 877.

217. Hastings v. Judicial Conference of the United States, 770 F.2d 1093, 1110 (D.C.
Cir. 1985), cert. denied, 106 S. Ct. 3272 (1986).

218. ABA STANDARDS FOR LAWYER DISCIPLINE & DISABILITY PROCEEDINGS Stan-
dard 3.2 commentary (1979) (citing Withrow in support of the statement that a "uni-
tary" system of lawyer discipline, commingling prosecutorial and adjudicative
functions at the administrative level, is constitutional).
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court influence. 219 The NSBA Counsel for Discipline has no such in-
sulation. His appointment and tenure are subject to the approval of
the Nebraska Supreme Court.220

The virtually universal premise that each state's highest court
has responsibility for attorney discipline within its jurisdiction is car-
ried out by a variety of means.221 In at least one respect, Nebraska's
system exceeds the due process guarantees attorneys of other states
enjoy. By raising issues of law or fact in the findings of the Discipli-
nary Review Board, a Nebraska attorney is guaranteed a de novo re-
view by the supreme court.222 Moreover, by filing exceptions to the
finding of the referee, the accused attorney is entitled to make oral
arguments in the court.223 The courts of some other states consider
the granting of such review to be a matter upon which they may ex-
ercise their own discretion.224 Because the Nebraska guarantee pre-
sumably results in a greater number of trials before the supreme
court, logically, efficiency requires that the Counsel for Discipline
prosecute such cases. To do so is a natural continuation of the Coun-
sel for Discipline's role in the earlier administrative proceedings con-
ducted by the Nebraska State Bar Association. A great deal of
efficiency would be lost by appointing a separate and independent
counsel to prosecute disciplinary proceedings when they reach the
supreme court.

The Nebraska attorney discipline procedures are a far cry from
the Michigan "judge-grand jury" system declared unconstitutional in
the case of In re Murchison.225 But Murchison and other cases
demonstrate that factors in a proceeding which detract from an ap-
pearance of justice may be found to deny due process.226 When in-
vestigative, prosecutorial, and adjudicative functions are commingled,
the fairness of the proceeding is immediately suspect.227 The attor-
ney discipline system in Nebraska commingles those functions in the
state's highest court, circumstances which should not be treated with
the same tolerance as when commingling occurs in a lower court or
administrative agency.228 Although courts have substantial interest

219. People v. Mullins, 188 Colo. 29, -, 532 P.2d 736, 739 (1975) (finding that Colo-
rado law provided adequate insulation from control of public defenders by the courts
including fixed tenure, removal only for cause, and salary not subject to diminution).

220. See supra notes 148, 206, 207 and accompanying text.
221. See ABA CENTER FOR PROFESSIONAL RESPONSIBILITY, SURVEY OF LAWYER

DISCIPLINARY PROCEDURES IN THE UNITED STATES, 1-37 (1984).
222. See supra note.% 109-16 and accompanying text.
223. See supra note 116 and accompanying text.
224. In re Cornelius, 520 P.2d 76, 84 (Alaska 1974).
225. See supra notes 132-33 and accompanying text.
226. See supra note 136 and accompanying text.
227. See supra note 211 and accompanying text.
228. See supra notes 212-17 and accompanying text.
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in maintaining high ethical standards among attorneys who practice
in the state, and traditionally have had great power in protecting that
interest, the appearance of justice is essential in the attorney's final
hearing before discipline is imposed. 229 Control by the court over the
prosecution weakens the appearance of justice, giving rise to all man-
ner of accusations against the court, such as those which Douglas has
made of ex parte communications between the court and
prosecutor.

230

The court's reasoning in finding Douglas to have committed dis-
honesty, fraud, deceit or misrepresentation, in violation of the Code
of Professional Responsibility, is persuasive. 231 That the appearance
of justice in that decision should be weakened by questions of bias is
unfortunate.

The control by the Supreme Court of Nebraska of the NSBA's
Counsel for Discipline raised arguable due process questions. Such
questions are considered substantial, and have been granted hearing
in the United States Supreme Court in the past.232 Should Douglas
or some other attorney in the future succeed in bringing that issue
before a federal court, the result could be a denial of the Nebraska
Supreme Court's inherent right and responsibility to oversee the
practice of law in this state.

CONCLUSION

The Commonwealth Savings Company failure caused cata-
strophic losses to many Nebraskans. Some people might argue, how-
ever, that few have suffered more than Paul Douglas. Hopefully the
Commonwealth collapse created a set of facts and circumstances
which will never again exist.

A public officer is in a fiduciary relationship with the state. This
may be especially true in the case of public lawyers. The relationship
of trust relates to no specific transaction, and may impose responsi-
bilities even in regard to cases from which a public lawyer has with-
drawn. If a public attorney knowingly conceals information from the
state, either by half-truth or complete silence, and the result is some
detriment to the state, that attorney may be subject to discipline
under the Code of Professional Responsibility for dishonesty, fraud,
deceit or misrepresentation. Severe consequences may result from
any disciplinary proceeding, even when the alleged fraud results in

229. See supra note 129 and accompanying text.
230. See supra note 75 and accompanying text.
231. See supra notes 154-64 and accompanying text.
232. See Withrow, 421 U.S. at 46 (1975); Murchison, 349 U.S. at 134 (1955).
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no financial gain to the attorney. In the case of Paul Douglas, the
costs alone, for which Douglas was taxed, exceeded $20.000.00.

The inherent right of a state's highest court to impose discipline
on attorneys for misdeeds is grounded in ancient tradition. Not un-
commonly, the court prefers the charges and adjudicates them. But
courts cannot exercise that power in such a way as to deny federal
constitutional rights. Attorney discipline systems must comport with
due process guarantees.

The Counsel for Discipline of the Nebraska State Bar Associa-
tion prosecutes most formal charges of attorney misconduct, both at
the administrative level and before the Supreme Court of Nebraska.
Since April of 1985 the Counsel for Discipline's appointment and ten-
ure has been subject to the approval of the supreme court. The
amendment to the Rules of the Supreme Court which resulted in this
control over the Counsel for Discipline was a collateral outgrowth of
State ex rel. Nebraska State Bar Association v. Douglas. The com-
mingling which occurs, of investigative, prosecutorial, and adjudica-
tive functions in attorney discipline cases, casts a shadow over the
fairness of the proceedings. Because an appearance of justice is an es-
sential element of due process, arguable constitutional issues are
raised.

Although the United States Supreme Court has expressed uneas-
iness with commingled functions, it has allowed them to exist in ad-
ministrative proceedings, absent other facts and circumstances which
would display an intolerable risk of bias in the adjudication. The
cases do not clearly answer the question of whether commingling of
functions would comport with due process in the state's highest
court.

Court appointments of attorneys occur most often at the trial
court level, where there remains an appellate review of any bias re-
flected in the appointment. Moreover, most court appointments are
of defense attorneys, rather than prosecutors. If a court were to ap-
point an incompetent or unaggressive defense attorney, the defend-
ant would have a very real interest in challenging the quality of his
representation. When the court appoints a prosecutor (and it is hard
to imagine when this would occur other than in the context of lawyer
discipline), the public interest in an aggressive prosecution is just as
real. But, in the absence of a notorious case, it is unlikely that the
public would be sufficiently informed to evaluate the conduct of the
prosecution. Certainly the issue would never be raised by the de-
fendant, and although the good faith of the court must be presumed,
the inherent safeguards against judicial bias are absent. Again in the
context of lawyer discipline, the very procedures which Paul Douglas
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challenged as violating his due process rights by facilitating judicial
bias in favor of imposing discipline, could easily facilitate some future
court's bias toward relaxing the standards of conduct.

Paul Douglas, in his motion for rehearing or new trial, made al-
legations which, if factual, would contribute to an argument that the
Nebraska Attorney Discipline system denied due process as it was ap-
plied to him. But it is not clear that these allegations will ever be
reduced to a finding of fact. The challenge, therefore, is to amend
the procedures in a way that ensures to attorneys that any charges to
which they must answer in the Supreme Court of Nebraska will be
heard in a proceeding which satisfies the appearance of justice.

Charles A. Rohe - '89




