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ESTOPPEL AND THE AFFIRMATIVE MISCONDUCT
REQUIREMENT-CHIEN-SHIH WANG V.

ATTORNEY GENERAL

INTRODUCTION

Traditionally, the United States government has been immune
from the doctrine of equitable estoppel.1 However, in recent years
this view has given way to the sounder view that estoppel may lie
against the government in the proper case. 2 Determining the proper
case, however, has not been an easy task.3

As a general rule, the doctrine of equitable estoppel precludes a
party from maintaining a defense or a right that may have otherwise
been available against one who reasonably relied to his detriment on
the former's actions or misinformation. 4 In order to invoke the de-
fense of estoppel, four elements must be established:

(1) The party to be estopped must know the facts; (2) he
must intend that his conduct shall be acted on or must so act
that the party asserting the estoppel has a right to believe it
is so intended; (3) the latter must be ignorant of the true
facts; and (4) he must rely on the former's conduct to his
injury.

5

In the United States, the traditional rule has been that estoppel
cannot lie against the United States government.6 The underlying
reason for the rule appears to stem from the early notion that "the
King can do no wrong," which led to the doctrine of sovereign immu-
nity in the United States.7 The principle seemed so firmly embedded
that courts would apply it rather mechanically, without discerning
any need for explanation or justification of its rationale.8 Early on,
the Supreme Court has discarded the estoppel argument by simply

1. K. DAVIS, ADMINISTRATIVE LAW TREATISE § 17.01, at 343 (1959); See, e.g., Fed-
eral Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-86 (1947) (finding that the estoppel
argument is not applicable against a government agency); Utah Power & Light Co. v.
United States, 243 U.S. 389, 408-09 (1917) (discarding the estoppel argument by stating
that "it is enough to say that the United States is neither bound by nor estopped by
acts of its officers or agents in entering into an arrangement or agreement to do or
cause to be done what the law does not sanction or permit").

2. K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES § 17.01, at 399 (1976).
3. Id.
4. 3 J. POMEROY, EQUITY JURISPRUDENCE § 804, at 189 (5th ed. 1941).
5. United States v. Georgia-Pacific Co., 421 F.2d 92, 96 (9th Cir. 1970) (quoting

Hampton v. Paramount Pictures Corp., 279 F.2d 100, 104 (9th Cir. 1960)).
6. See supra note 1 and accompanying text.
7. K. DAVIS, ADMINISTRATIVE LAW TREATISE § 17.01, at 383 (1959).
8. Note, Equitable Estoppel of the Government, 79 COLUM. L. REV. 551, 552

(1979).
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stating that "it is enough to say that the United States is neither
bound nor estopped by acts of its officers or agents in entering into
an arrangement or agreement to do or cause to be done what the law
does not sanction or permit."9 More recently, the Supreme Court de-
clared, "[ilt is too late in the day to urge that the Government is just
another private litigant, for purposes of charging it with liability,
whenever it takes over a business theretofore conducted by private
enterprise or engages in competition with private ventures."' 0

The traditional no-estoppel rule was easily applied in cases in-
volving federal property interests" and in cases involving the en-
forcement of congressional programs. 12 Many other federal activities
and interests have also benefitted from this traditional rule.'3 There
have been many cases which have applied the traditional no estoppel
rule and there have been many explanations advanced for adhering
to the traditional rule. 14 The doctrines of separation of powers, sover-
eign immunity and general public policy interests are among the rea-
sons advanced to justify this rule.15

The Immigration and Naturalization Service ("INS") has also en-
joyed the application of the traditional rule, largely because it is an
agency with a traditionally sovereign role.16 Further, the INS is con-
cerned with important public policy matters which generally are not
subject to estoppel. 17 Significantly, most of the INS activities are dis-
cretionary-an area where judicial review is limited.' 8 Finally, the
Immigration and Nationality Act was designed not to grant legal
rights, but privileges, and it is said that rights rather than privileges

9. Utah Power & Light Co. v. United States, 243 U.S. 389, 409 (1917).
10. Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383 (1947).
11. Note, 79 COLUM. L. REV. at 553 (referring to Utah Power & Light Co. v.

United States, 243 U.S. 389 (1917)). See United States v. California, 332 U.S. 19, 40
(1947) (rejecting the estoppel argument in a dispute over ownership of the coastal sea-
bed). The Supreme Court stated that where the federal government "holds its inter-
ests . . . in trust for all the people, [it] is not to be deprived of those interests by the
ordinary court rules designed particularly for private disputes over individually owned
pieces of property." Id. at 40.

12. Merrill, 332 U.S. at 380.
13. Note, 79 COLUM. L. REV. at 553.
14. Id. at 554.
15. Id.
16. Note, Santiago v. Immigration and Naturalization Service - The Ninth Circuit

Retreats from its Modern Approach to Estoppel Against the Government, 1976 UTAH L.
REV. 371, 375.

17. Id. (citing Note, Administrative Law - Immigration and Naturalization Ser-
vice - Service Held Estopped From Denying Preference Classification, 41 FORDHAM L.
REV. 140, 146-48 (1972)).

18. Id. (citing K. DAVIS, ADMINISTRATIVE LAW TREATISE §§ 28.11, 28.16 (1959);
Roberts, The Exercise of Administrative Discretion Under the Immigration Laws, 13
SAN DIEGO L. REV. 144 (1975)).
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are more open to legal redress.19 While the Supreme Court has ad-
hered to this traditional no-estoppel rule, lower federal courts have
rejected this traditional view and have estopped the INS to deny
rights to an alien that would have been available had the alien not
detrimentally relied on the INS.20

This Note begins with a survey of recent Supreme Court deci-
sions which have required a showing of affirmative misconduct
before the government can be estopped and analyzes these cases in
order to determine the meaning of affirmative misconduct in the im-
migration area. Decisions of lower federal courts are then discussed
in light of these Supreme Court rulings. This Note then examines
the Eighth Circuit approach to the issue as applied in Chien-Shih
Wang v. Attorney General.21 Finally, this Note examines the empha-
sis placed on the affirmative misconduct requirement and looks to
other factors that should be considered when determining whether
the government, particularly the INS, should be estopped.

FACTS AND HOLDING

Chien-Shih Wang and his family entered the United States from
Taiwan in 1975 using a diplomatic visa.22 From 1975 to 1979 Wang
was employed as consul for the government of the Republic of China
in Kansas City, Missouri. 23 The consulate office in Kansas City
closed in 1979 after the United States recognized the People's Repub-
lic of China.24 Diplomatic relations with the Republic of China were
severed and Wang and his family were recalled to Taiwan. 25

Wang was determined to remain in the United States and, in an
effort to accomplish this, he approached the INS office in Kansas
City ("Kansas City INS").26 Wang was told, by an unidentified of-
ficer, that in order to remain in the United States he must file an ap-
plication for status adjustment under Section 13 of the Immigration
and Nationality Act.27 The INS officer supplied Wang with the nec-

19. Id. at 375-76.
20. See infra notes 71-119, 137-266 and accompanying text.
21. 823 F.2d 1273 (8th Cir. 1987).
22. Id. at 1274. A diplomatic visa is a "nonimmigrant visa ... issued to a nonim-

migrant" pursuant to regulations prescribed by the Secretary of State. 8 U.S.C.
§ 1101(a)(11) (1970).

23. Wang, 823 F.2d at 1274.
24. Id.
25. Id.
26. Chien-Shih Wang v. Attorney General, 636 F. Supp. 1208, 1208 (W.D. Mo.

1986).
27. Id. at 1208-09. Section 13 of the Immigration and Nationality Act of Septem-

ber 11, 1957 provided:
If, after consultation with the Secretary of State, it shall appear to the satis-
faction of the Attorney General that the alien is a person of good moral char-
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essary application forms for status adjustment for himself and his
family.

28

Wang delivered the completed application forms to the Kansas
City INS on March 23, 1979.29 At the same time, Wang submitted the
application for permanent residence, he provided all other required
documentation.30 Prior to acceptance of the application, the Kansas
City INS reviewed the application to verify that all the required in-
formation was present.3 ' Wang's completed application was accepted
for filing and the required filing fees paid.32

On July 5, 1979, the Kansas City INS contacted the Department
of State for verification of Wang's diplomatic status.33 Five months
passed before the Department of State verified Wang's diplomatic
status and indicated that there was no objection to approval of his ap-
plication at that time.34 Three more months elapsed before the Kan-
sas City INS contacted Wang for an interview concerning his
application for permanent residence. 35 On March 26, 1980, Wang ap-
peared at the Kansas City INS for his interview.36 At the meeting,
Wang received forms which directed him and his family to get medi-
cal examinations and to immediately return the forms to the Kansas
City INS.37 Wang promptly returned the completed forms to the
Kansas City INS after his April 25, 1980, examination. 38

Two weeks later, the Kansas City INS sent Wang's file to the

acter, that he is admissible for permanent residence under this chapter, and
that such action would not be contrary to the national welfare, safety, or se-
curity, the Attorney General, in his discretion, may record the alien's lawful
admission for permanent residence as of the date of the order of the Attorney
General approving the application for adjustment of status is made.

8 U.S.C. § 1255b(b) (1970).
28. Wang, 636 F. Supp. at 1209. All parties agreed that this was the only provi-

sion under which Wang was eligible for status adjustment to permanent resident. Id.
29. Id.
30. Wang, 823 F.2d at 1274. The documents included birth certificates for each

family member, a marriage certificate, and a household registration. Id.
31. Wang, 636 F. Supp. at 1209.
32. Id. An incomplete application, or one that lacks the proper documentation,

would not have been accepted for filing. Wang, 823 F.2d at 1274. ,
33. Wang, 636 F. Supp. at 1209. The INS operation instructions required that the

Kansas City INS should "promptly upon receipt of the application" refer requests for
diplomatic status verification to the Department of State. Id. It was three and one-
half months before the Kansas City INS did this. Id.

34. Id.
35. Id.
36. Wang, 823 F.2d at 1274. Wang brought with him his passport and visa as re-

quested. Id.
37. Wang, 636 F. Supp. at 1209. Those forms included Form 1-72 which included

other instructions regarding the furnishing of birth and marriage certificates; however,
Wang was not asked to supply any of this information. Id.

38. Id.
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INS District Office in Washington, D.C. ("Washington INS"). 39 The
Washington INS returned Wang's file to the Kansas City INS on Au-
gust 25, 1980, and instructed that "further information (was] needed
for our decision" and requested that the Kansas City INS promptly
attend to the matter.40

Nine months later, on May 28, 1981, the Kansas City INS again
contacted Wang.41 The Kansas City INS informed Wang that certain
documents had not been received and asked that he submit them
promptly. 42 Wang responded that he had already submitted the doc-
uments in March of 1979.4 3 He was told, however, that the docu-
ments were missing and that he should resubmit them.44

Accordingly, Wang resubmitted the documents and on June 17, 1981,
the Kansas City INS again forwarded Wang's file to the Washington
INS.

45

The Washington INS did not act on Wang's application until
April 12, 1982, some eleven months after it received his file the sec-
ond time.46 In the interim, section 13 had been amended by Congress
to impose stricter eligiblity requirements for status adjustment.47

39. Id. According to INS policies, an incomplete file should not be forwarded to
the Washington INS. Wang, 823 F.2d at 1274-75.

40. Wang, 823 F.2d at 1275. Employees from the Kansas City INS testified that
Wang's application was not given prompt attention. Id. Also, it was impossible to tell
from the application what other information the Washington INS needed. Wang, 636
F. Supp. at 1209.

41. Wang, 823 F.2d at 1275.
42. Id. The documents referred to were the birth and marriage certificates, as

well as a translation of a foreign document. According to Wang, this was the first time
that he learned that all the required documentation was not present for his section 13
application. Id.

43. Id.
44. Id.
45. Wang, 636 F. Supp. at 1210. In order for a section 13 application to be final, it

must be adjudicated by the District Director of the Washington INS and, if approved,
submitted to Congress. Wang, 823 F.2d at 1275.

46. Wang, 636 F. Supp. at 1210.
47. Wang, 823 F.2d at 1275. Effective December 29, 1981, the Immigration and

Nationality Act Amendments of 1981 (1981 Amendments) changed section 13 to
provide:

If, after consultation with the Secretary of State, it shall appear to the satis-
faction of the Attorney General that the alien has shown compelling reasons
demonstrating both that the alien is unable to return to the country repre-
sented by the government which accredited the alien or the member of the
alien's immediate family and that adjustment of the alien's status to that of an
alien lawfully admitted for permanent residence would be in the national in-
terest, that the alien is a person of good moral character, that he is admissible
for permanent residence under this chapter, and that such action would not
be contrary to the national welfare, safety, or security, the Attorney General,
in his discretion, may record the alien's lawful admission for permanent resi-
dence as of the date of the order of the Attorney General approving the appli-
cation for adjustment of status is made.

8 U.S.C. § 1255b(b) (1987).
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These amendments ("1981 Amendments") require an applicant to
fulfill all of the conditions of the prior law as well as demonstrate
"compelling reasons" why he is unable to return to his homeland and
that status adjustment would be in the best interests of the United
States.

48

Following adjudication by the Washington INS, Wang's file was
returned to the Kansas City INS for processing under the new
amendments on April 21, 1982.49 Two months later Wang was in-
formed by the Kansas City INS of the new requirements.50 Wang
was also informed that he must satisfy the heightened requirements
before his status would be adjusted to that of a permanent resident.5 1

Instead, Wang filed suit in the United States District Court for the
Western District of Missouri seeking declaratory and injunctive re-
lief.5 2 Wang requested an order that his application be adjudicated
according to the law as it stood before the 1981 Amendments.5 3

The district court, applying the doctrine of equitable estoppel,
enjoined the INS from adjuduicating Wang's application under the
1981 Amendments.5 4 The court ordered the INS to process Wang's
application under section 13 as it stood in March of 1979 when Wang
first submitted his completed application.55

The district court found that the handling of Wang's application
had been unreasonably delayed and that Wang had suffered detri-
ment in reliance on the INS to process his application in a reasonable
and timely manner. 56 The court also found that such reliance by
Wang was reasonable.5 7 Additionally, the court found that Wang had
suffered a detrimental change in his status due to his reliance on the
INS, and because Wang was unable to satisfy the requirements of the
1981 Amendments, the loss of status was permanent. 58

The district court found affirmative misconduct on the part of

48. Wang, 636 F. Supp. at 1210.
49. Wang, 823 F.2d at 1275.
50. Wang, 636 F. Supp. at 1210.
51. Id.
52. Wang, 823 F.2d at 1275.
53. Id.
54. Id. at 1276.
55. Id.
56. Wang, 636 F. Supp. at 1213. The district court also found that the INS had not

treated Wang the same as other applicants. Id. The court noted that the delay was
unnecessary and unwarranted, even considering the workload of the INS. Id. at 1212.

57. Id. at 1212. The court stated that the "[g]overnment should act with reason-
able timeliness and should treat similarly situated people the same." Id. Also, there
was no proof that Wang had been negligent in not knowing what the INS was doing,
and even if he had known, there was nothing that he could have done to change the
INS actions. Id.

58. Id. at 1213.
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the INS because the INS had attempted "to shift the blame" of the
delay to Wang.59 The court found that not only did the INS refuse to
admit that it had either misplaced or lost the documents that Wang
had initially supplied, it also wrongfully accused Wang of never sup-
plying the information at all.60

On appeal, the Eighth Circuit determined that the requirement
of "affirmative misconduct" must be met in order to assert estoppel
against the United States government, regardless of any hardship
that may result.61 The court noted that although the Supreme Court
had never upheld an estoppel against the government, neither had
the Supreme Court nor the Eighth Circuit ever asserted "that the
government cannot be estopped as a matter of law."'62 The court
stated that:

[W]e are hesitant... to say that there are no cases in which
the public interest in ensuring that the Government can en-
force the law free from estoppel might be outweighed by the
counterveiling interest of the citizens in some minimum
standard of decency, honor, and reliability in their dealings
with their Government. 63

However, the Eighth Circuit reversed the decision of the district
court, holding that the INS delay in handling Wang's application and
its failure to notify him that his file was incomplete did not amount
to affirmative misconduct which was required to estop the
government."

Judge John R. Gibson dissented, arguing that a showing of af-
firmative misconduct had been made. 65 He argued that Wang was
not seeking any status on his appeal, but rather the simple right to

59. Id.
60. Id. The INS appealed, contending that the district court's granting of the in-

junction was inappropriate because Wang had failed to meet the stringent require-
ments for estopping the government. Wang, 823 F.2d at 1276. The INS claimed that
Wang had not established that the traditional elements of estoppel had been met and
also failed to show that the conduct complained of amounted to affirmative miscon-
duct. Id. Finally, the INS contended that, as a matter of law, the government could
not be estopped. Id.

61. Id. at 1276. The Eighth Circuit noted that the Supreme Court had required
the stricter standard of affirmative misconduct because of the strong public interest in-
volved in upholding the law, stating that "'[w]hen the Government is unable to en-
force the law because the conduct of its agents has given rise to an estoppel, the
interest of the citizenry as a whole in obedience to the rule of law is undermined.'"
Id. (quoting Heckler v. Community Health Servs., 467 U.S. 51, 60 (1984)).

62. Id.
63. Id. (quoting Heckler, 467 U.S. at 60-61). Accord McDermott v. United States,

760 F.2d 879, 882 (8th Cir. 1985).
64. Id. at 1276-77. See Montana v. Kennedy, 366 U.S. 308 (1961); INS v. Miranda,

459 U.S. 14 (1982) (per curiam). The Wang court relied on these cases in reaching its
conclusion. See also infra notes 71-80, 93-119 and accompanying text.

65. Wang, 823 F.2d at 1277 (Gibson, J., dissenting). Judge Gibson agreed with the
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have his application judged under the requirements as they stood
before the 1981 Amendments. 66 Had Wang's application been
processed in a timely manner, the pre-1981 standards would have
applied.

67

BACKGROUND

The Supreme Court has declined to state unequivocally that
there are no cases in which estoppel may lie against the United
States government.68 On the other hand, the Supreme Court has
never upheld an estoppel against the United States.69 Recently, how-
ever, the Court has held that only a showing of affirmative miscon-
duct may be enough to estop the government.70

THE SUPREME COURT'S AFFIRMATIVE MISCONDUCT REQUIREMENT

The Supreme Court first indicated that affirmative misconduct
would be the determining factor in estoppel cases against the United
States government in Montana v. Kennedy.71 In Montana, the peti-
tioner had been denied inherited citizenship.7 2 The petitioner's fa-
ther was a citizen of Italy, but his mother was a citizen of the United

district court's determination that the INS "behavior is not consistent with the mini-
mum standard of decency, honor and reliability." Id.

66. Id.
67. Id.
68. See, e.g., Heckler, 467 U.S. at 60-61. The court stated that:
[W]e are hesitant ... to say that there are no cases in which the public inter-
est in ensuring that the Government can enforce the law free from estoppel
might be outweighed by the countervailing interests of citizens in some mini-
mum standard of decency, honor, and reliability in their dealing with their
Government.

Id.
69. See, e.g., Heckler, 467 U.S. at 61 (finding that the traditional elements of estop-

pel were not established); Miranda, 459 U.S. at 17 (finding no showing of affirmative
misconduct). Accord Schweiker v. Hansen, 450 U.S. 785, 790 (1981) (finding that the
conduct of a government official fell "far short" of conduct required for an estoppel);
INS v. Hibi, 414 U.S. 5, 8 (1973) (finding that the conduct of the United States did not
amount to affirmative misconduct); Montana v. Kennedy, 366 U.S. 308, 314-15 (1961)
(failing to find an estoppel because a consular official's conduct fell "far short of mis-
conduct such as might prevent the United States from relying on petitioner's foreign
birth); Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 385 (1947) (holding that Federal
Crop Insurance Act regulations are binding "regardless of actual knowledge of what is
in the Regulations or of the hardship resulting from innocent ignorance"); Utah Power
& Light Co. v. United States, 243 U.S. 389, 409 (1917) (stating that "it is enough to say
that the United States is neither bound nor estopped by acts of its officers or agents in
entering into an arrangement or agreement to do or cause to be done what the law
does not sanction or permit"); But see, Moser v. United States, 341 U.S. 41, 47 (1957)
(finding an estoppel without using express estoppel language).

70. See irqfra notes 71-119 and accompanying text.
71. 366 U.S. 308, 314-15 (1961).
72. Id. at 309-10.
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States.73 The petitioner had been born in Italy while his parents
were temporarily living there.7 4 At the time of his foreign birth, the
only statute providing such a status required that the child's father
be a United States citizen at the time of birth.75 Petitioner's mother
had been instructed by the American Consular's office that because
of her pregnancy she could not be issued a passport. 76 Thus, the peti-
tioner was prevented from being born in the United States. 77 Peti-
tioner raised the issue of estoppel, arguing that because of the
government's own misconduct it should be estopped to say that he
was born outside of the United States.78

The Supreme Court concluded that the "official's well-meant ad-
vice . . .falls far short of the misconduct such as might prevent the
United States from relying on petitioner's foreign birth. '79 The
Court then concluded that it was not necessary to determine whether
there would ever be a situation in which the United States would be
estopped to deny citizenship because of an official's conduct.80

Twelve years later, in INS v. Hibi,81 the Supreme Court referred
to the affirmative misconduct issue discussed in Montana, but again
failed to find that the conduct in question amounted to such affirma-
tive misconduct.8 2 In Hibi, a Filipino had filed a petition for citizen-
ship under the Nationality Act of 1940, which provided for the
naturalization of aliens who had served in the United States Armed
Forces during World War 11.83 The Act had been amended to require
that all petitions be filed by December 31, 1946.8 4 Despite these re-
quirements, Hibi did not file his petition for naturalization until
1964.85 Nevertheless, Hibi argued that the government should be es-
topped from adhering to the time limits attached to the Act, because

73. Id. at 309.
74. Id. The couple had married in the United States. Id. After petitioner was

born, he entered the United States with his mother and continued to live in the United
States without being naturalized. Id.

75. Id. at 310.
76. Id. at 314. The Court found that the United States did not require a passport

for a citizen to re-enter the United States at that time, nor did the Italian government
require a United States passport to leave Italy. Id.

77. Id.
78. Id.
79. Id. at 314-15. The Court found that the official's advice amounted to no more

than "'I am sorry, Mrs., you cannot [return to the United States] in that condition.'"
Id. at 314 (quoting trial testimony of the petitioner).

80. Id. at 315.
81. 414 U.S. 5 (1973).
82. Id. at 8.
83. Id. at 5-6.
84. Id. at 7. Another section of the Act required that naturalization could only

occur during active service. Id.
85. Id.
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he had had no notice of his right to naturalization during his eligib-
lity period, and because the government had not provided a naturali-
zation officer in the Philippines during his time of eligibility.8 6 The
Supreme Court simply held that failure to have a naturalization of-
ficer in the Philippines during the entire period of eligiblity under
the Act, and failure to fully publicize the rights under the Act, did
not amount to the kind of conduct sufficient to estop the government
in this case.8 7

In his dissenting opinion, Justice Douglas argued that the Court
had ignored the deliberate actions of the government.88 Had Hibi
known about the right, and had the means been available to exercise
the right, Hibi would have applied for his naturalization. 9 Instead,
Hibi was discharged from the service in December 1945, without no-
tice of his right to naturalization. 90 Thus, Hibi lost this right for-
ever.91 Justice Douglas further argued that by deciding that there
was no showing of affirmative misconduct the Court had ignored the
government actions that had been used deliberately to deny substan-
tive rights to those such as Hibi and at the same time to frustrate the
purpose of the congressional act.92

The Supreme Court again reviewed the actions of the INS on the
issue of affirmative misconduct in INS v. Miranda.93 Miranda, a Fili-
pino, came to the United States in 1971 on a temporary visitor's
visa.94 He remained in the country and married a United States citi-
zen after his visa had expired. 95 By virtue of this marriage, Miranda
was eligible for an immigrant visa.96 His wife filed the petition on his

86. Id. at 7-8. No naturalization officer was provided in the Philippines because
an order of the Attorney General revoked the authority to naturalize Filipinos after
the Philippine government voiced its concern about losing its citizens to the United
States. Id. at 10-11 (Douglas, J., dissenting).

87. Id. at 8-9. Both the District Court for the Northern District of California and
the Court of Appeals for the Ninth Circuit held the government estopped. Id. at 8.

88. Hibi, 414 U.S. at 11 (Douglas, J., dissenting). See supra note 86.
89. Hibi, 414 U.S. at 11 (Douglas, J., dissenting).
90. Id.
91. Id. In August of 1946, eight months after Hibi had been discharged, a natural-

ization officer was reappointed to the Philippines and an effort was made to naturalize
Filipinos under the Act. Within four months, 4,000 Filipinos had taken advantage of
the opportunity. Id. at 11 n.3 (Douglas, J., dissenting).

92. Id. at 11 (Douglas, J., dissenting). The purpose of the Act was to provide natu-
ralization for aliens who had served in the armed forces without requiring them to
meet some of the ordinary naturalization requirements, such as residing in the United
States for a period of time and being literate in English. Id. at 6-7 (Douglas, J.,
dissenting).

93. 459 U.S. 14 (1982) (per curiam).
94. Id. at 14-15.
95. Id. at 15. The marriage took place on May 26, 1976. Id.
96. Id. Section 201(b) of the Immigration and Nationality Act of 1952 allows for

the admission of immigrants who are immediate relatives of U.S. citizens. Id. n.1 (cit-
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behalf.97 Concurrently, Miranda applied to the INS for status adjust-
ment to that of a permanent resident alien.98

Neither the petition nor Miranda's application were acted on by
the INS for eighteen months.99 In the interim, the marriage broke
up and Miranda's wife withdrew her petition. 0 0 The INS then de-
nied Miranda's application for permanent residence because he had
failed to show that there was an immediately available immigrant
visa.' 10 Miranda renewed his application for status adjustment at a
deportation hearing, claiming that his earlier marriage sufficiently
supported his application. 0 2 This request was denied, and Miranda
appealed that decision to the Board of Immigration Appeals. 10 3

The estoppel claim was raised for the first time before the
Board.10 4 Miranda argued that because of its unreasonable eighteen-
month delay, the INS should be estopped from denying his applica-
tion.10 5 The Board found no grounds for an estoppel claim, finding
"no evidence of any 'affirmative misconduct.' "106

The United States Court of Appeals for the Ninth Circuit re-
versed the Board's decision, holding that "'[t]he unexplained failure
of the INS to act on the visa petition for an eighteen-month period
prior to the petitioner's withdrawal . . .was affirmative misconduct
by the INS.' ".07 The Supreme Court reversed and remanded this de-

ing Immigration and Nationality Act of 1952, Pub. L. No. 414, 66 Stat. 175 as (codified
as amended at 8 U.S.C. § 1151(b))).

97. Id. at 15.
98. Id. The granting of such a status is conditioned on the availability, under sec-

tion 245(a) of the Act, of an immigrant visa. The Court noted that Miranda's petition
would have met this condition had it been approved. Id.

99. Id.
100. Id. Status adjustments for aliens to that of permanent residents is allowed if:

(1) the alien makes an application for such adjustment, (2) the alien is eligible
to receive an immigrant visa and is admissible to the United States for perma-
nent residence, and (3) an immigrant visa is immediately available to him at
the time his application is filed.

8 U.S.C. § 1255(a) (1983). At the same time, the INS also issued to Miranda "an order
to show cause why he should not be deported." Miranda, 459 U.S. at 15.

101. [Footnote missing].
102. Miranda, 459 U.S. at 15. At the deportation hearing, the imigration judge de-

termined that the immediate availability of a visa was a required condition of Mi-
randa's application. Id. Miranda was no longer eligible for permanent residence status
because his wife had withdrawn her petition before the INS had acted on it. Id. at 15-
16.

103. Id. at 16.
104. Id.
105. Id. Miranda argued that the " 'failure to act was not only unreasonable, unfair

and unjust but also an abuse of governmental process if the delay was deliberate.'" Id.
(quoting testimony of Miranda before the Board of Immigration Appeals).

106. Id.
107. Id. (citing Miranda v. INS, 638 F.2d 83, 84 (9th Cir. 1980)).
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cision.'0 8 On remand, the Ninth Circuit reaffirmed its original find-
ing of estoppel. 0 9

But the Supreme Court reversed the decision of the Ninth Cir-
cuit.i i0 The Court repeated that it had never even decided whether a
showing of affirmative misconduct would be sufficient to estop the
government.'' The Court did agree however, that as an initial mat-
ter, the approach of the Ninth Circuit in looking for affirmative mis-
conduct was the first step necessary in order to analyze an estoppel
claim.'1 2 Relying on Hibi and Montana however, the Supreme Court
concluded that the evidence in this case was insufficient to meet the
requirement of affirmative misconduct." 3 The Court held that the
evidence, at its best, did not establish that the government had not
fulfilled its duty, whereas in Hibi and Montana, "the Government's
error was clear.""1i 4 The Court noted that the eighteen-month delay
was the only suggestion of negligence, and while recognizing that the
delay was long, concluded that "we cannot say in the absence of evi-
dence to the contrary that the delay was unwarranted."" i5 Even as-
suming that the INS was negligent in not taking action more quickly,

108. Id. See also Schweiker v. Hansen, 450 U.S. 785 (1981). The Supreme Court
remanded Miranda to the Ninth Circuit for its determination in light of the Supreme
Court's decision in Schweiker. Miranda, 459 U.S. at 16. In Schweiker, the Supreme
Court found that a field representative's failure to inform an applicant that she may be
eligible for federal insurance benefits amounted to something less than affirmative
misconduct and was not enough to estop the government from denying her retroactive
benefits from the public treasury. Schweiker, 450 U.S. at 788-89. Although the Court
found that the representative's conduct and advice were in error, it found that such
"did not cause respondent to take action ... or fail to take action ... that respondent
could not correct at any time." Id. at 789. The Court also found that the representa-
tive had failed to follow the Social Security Administration Claims Manual instruc-
tions to recommend filing written applications to those in doubt of their eligibility, but
held that the manual was not a regulation and therefore had no legal effect. Id. The
Court held that such a "minor breach" was not enough to estop the government. Id. at
789-90.

109. Miranda, 459 U.S. at 16. The court held that Schweiker was not applicable for
three reasons: (1) Schweiker involved a burden on the public treasury, while Mi-
randa's claim of permanent residence did not; (2) there was no finding of "affirmative
misconduct" in Schweiker, which the court found to exist in Miranda; and (3) in
Schweiker, the woman had not suffered irrevocable harm because she could correct
her position at any time, while Miranda had suffered irrevocable harm by the unrea-
sonable INS delay. Id. at 16-17.

110. Id. at 19.
111. Id.
112. Id. at 17.
113. Id. See supra notes 71-92 and accompanying text.
114. Miranda, 459 U.S. at 18.
115. Id. The Court noted that the INS had considered the delay reasonable be-

cause of the time needed to investigate the validity of Miranda's marriage. Id. at 18
n.3. Commenting on the large number of applications received by the INS and its need
to verify each application, the Court found that applications might not be processed as
quickly as was desired. Id. at 18. An annual report of the INS revealed that in 1976,
206,319 immediate-relative petitions were filed. Id. at 18 n.4.
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the Court found such conduct to be very similar to the conduct com-
plained of in Hibi and Montana.116 The Court concluded that "Mon-
tana and Hibi make clear that neither the Government's conduct nor
the harm to the respondent is sufficient to estop the Government
from enforcing the conditions imposed by Congress for residency in
this country.' 17 Finally, the Court stated that immigration cases in-
volved important interests and matters of public concern.118 Because
the INS was the government agency charged with implementing the
laws, the Court determined that proper deference must be given to
its decision. 119

THE SUPREME COURT WORKS AN ESTOPPEL

In Moser v. United States,'20 Moser, a Swiss national, had mar-
ried a United States citizen and lived in the United States. 121 He was
denied citizenship because he had claimed exemption from military
service pursuant to a treaty between the United States and Switzer-
land.122 In 1940, Moser had registered with the Selective Service, but
was classified as unavailable for service due to dependency. 123 In
1944, Moser was reclassified as available for service. 124 He attempted
to exempt his availability for service under the Treaty of 1850, which
allowed Swiss nationals to be free from required military service.125

However, the Selective Training and Service Act of 1940 exempted
neutral alien's from military service on the condition that the one
claiming the exemption would be forever barred from United States
citizenship.

126

In an effort to assist Moser, the Swiss Legation, together with
the Department of State, provided forms for Moser to complete and
informed him that filing these forms would not cause him to waive
his right to United States citizenship, but would allow him to be re-

116. Id. at 18.
117. Id.
118. Id. at 19.
119. Id. Again, the Supreme Court left unanswered the question of whether or not

a showing of affirmative misconduct would work an estoppel against the government.
Id.

120. 341 U.S. 41 (1951).
121. Id. at 42.
122. Id.
123. Id. Moser's classification was III-A, based on dependency. Id. The Moser's

had three children. Id.
124. Id. Moser's classification was now I-A. Id.
125. Id. The Treaty of 1850 between the United States and Switzerland provided

that, "[t]he citizens of one of the two countries, residing or reestablished in the other,
shall be free from military service." Id. (quoting Treaty of 1850, Nov. 25, 1850, United
States-Switzerland, 11 Stat. 587, 589 T.S. No. 353). Moser sought the help of the Swiss
Legation in obtaining this exemption. Id.

126. Id. at 42-43.

-1988]
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leased from military service.127 Understanding that he would not be
denied citizenship, Moser completed the forms and was relieved from
military service. 128

The United States Supreme Court determined that there were
no inconsistencies between the Treaty of 1850 and the Selective
Training and Service Act of 1940, and stated that "as a matter of law,
the statute imposed a valid condition on the claim of a neutral alien
for exemption; petitioner had a choice of exemption and no citizen-
ship, or no exemption and citizenship."'1 29 However, the Court found
that Moser had applied for the exemption on the belief that he would
not lose his right to United States citizenship.130 The Court held that
Moser had justifiably relied on the advice of the Swiss Legation and
that: "[he] had sought information and guidance from the highest au-
thority to which he could turn, and was advised to sign the [form].
He was led to believe that he would not thereby lose his rights to citi-
zenship. If he had known otherwise he would not have claimed ex-
emption."131 The Supreme Court held that there was no need to base
its decision on any estoppel theory because Moser "did not knowingly
and intentionally waive his rights to citizenship."'1 32 Because he had
been misled, the Court found that Moser never had a chance to intel-
ligently select between two very different courses of action.133 The
Court held that to bar Moser from citizenship without his making an
informed and intelligent waiver would be against principles of "ele-
mentary fairness," and to decide otherwise would "entrap" Moser. 3 4

127. Id. The Swiss Legation also sent Moser a letter which made reference to
"DDS Form 301, revised," and such reference was significant. Id. at 44. The original
form had contained a statement, consistent with the Selective Training and Service
Act of 1940, which required an applicant's signature signifying that it was understood
that by making such an application for exemption such person would be barred from
United States citizenship. Id. However, the Swiss Legation had challenged the State
Department"s inclusion of such a statement, contending that the amendment was not
consistent with the Treaty of 1850. Id. The Revised Form 301 was then agreed upon
by all, which omitted the waiver portion of the original form from the body of the ap-
plication and placed it in a footnote. Id.

128. Id. at 45. The United States District Court for the Eastern District of New
York found, and the United States Supreme Court agreed, that had Moser known that
he would be forever barred from citizenship by claiming the exemption, he would have
served in the armed forces instead. Id. The Supreme Court was called upon to deter-
mine whether Moser was to be barred from citizenship. Id.

129. Id. at 45-46.
130. Id. at 46.
131. Id. The Court found that the State Department had prepared the revised

form in response to Moser and others who claimed that there could be an exemption
without losing the right to citizenship. Id. By deleting the express waiver from the
form, the Court decided that the State Department had apparently acquiesced in the
claim. Id.

132. Id. at 47.
133. Id.
134. Id. The Court did not disregard the fact that the statutory provision was re-
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In effect, an estoppel was worked in Moser.1 3 5

Despite the Supreme Court's adherence to its "no estoppel" rule
in the immigration area,136 many lower federal courts have neverthe-
less found circumstances in which an estoppel may lie against the
government. 137 Findings of estoppel were made by the lower federal
courts both before and after the Supreme Court announced its af-
firmative misconduct requirement.138 One commentator, addressing
these earlier cases, observed:

Several cases have refused to allow the INS to deny an
alien a desired status when the alien's ineligibility for such
status was caused either by reliance on misinformation from
INS personnel or misconduct by such personnel. Such cases
are frequently denominated "voluntariness" cases because
the court's decision often turns on the fact that the alien did
not voluntarily waive his rights .... The reasoning in these
cases is strikingly similar to estoppel theory; both types of
cases consider detrimental and justifiable reliance and the
relative abilities of the parties to prevent error. Courts and
commentators have recognized that the "voluntariness"
cases provide implicit support for the proposition that the
INS may be estopped in appropriate circumstances.

The major precedent for estopping the INS did not use
the estoppel language . . . [b]ut [it] has been interpreted by
courts and commentators alike as allowing the INS to be

ferred to in a footnote of the revised form. Id. at 46. However, the Court noted that
the footnote "might have given pause to a trained lawyer" but considered this a minor
distraction "in a total setting which understandably lulled this petitioner into miscon-
ception of the legal consequences of applying for exemption." Id.

135. Although specific estoppel language is not used as a basis for the decision,
commentators and courts alike have viewed this as a leading case in which the govern-
ment was estopped. See, e.g., Tejeda v. INS, 346 F.2d 389, 394-95 (9th Cir. 1965) (refer-
ring to Moser as authority for the proposition that the government may be estopped
because of misadvice by a governmental official); In re LaVoie, 349 F. Supp. 68, 72-74
(D.V.I. 1972) (finding the government estopped, relying in part on the decision in
Moser); K. DAVIS, ADMINISTRATIVE LAW TREATISE § 17.02, at 345 (1959) (citing Moser
as a case in which the government was held estopped); Note, Administrative Law -
Immigration and Naturalization Service - Service Held Estopped From Denying
Preference Classification, 41 FORDHAM L. REV. 140, 14445 (1972) (calling Moser a
"striking" example of estoppel against the government); Note, Santiago v. Immigration
and Naturalization Service - The Ninth Circuit Retreats from its Modern Approach to
Estoppel Against the Government, 1976 UTAH L. REV. 371, 377 (citing Moser as "[t]he
major precedent for estopping the INS"). But see Gordon, Finality of Immigration
and Nationality Determinations - Can The Government Be Estopped?, 31 U. CHI. L.
REV. 433, 455 (1964) (finding that "although there are some overtones of estoppel, the
decision appears to have dealt with whether the individual had made a voluntary
choice, rather than with an estoppel against the Government").

136. See supra notes 71-119.
137. See infra notes 142-266 and accompanying text.

138. Id.

1988] 1163



1164 CREIGHTON LAW REVIEW [Vol. 21

estopped.
139

APPROACHES OF LOWER FEDERAL COURTS PRIOR TO HIBI

Prior to the advent of the affirmative misconduct requirement,
courts had still held the INS estopped from denying immigration sta-

tus or citizenship. 140 Recognizing the alien's vulnerability in placing
reliance on INS advice and actions, the courts applied estoppel; at the

same time, the courts were unable to determine how an estoppel
would adversely affect any national policy. 1 4 1

Thus, in In re LaVoie,142 a French national married a United

States citizen and applied for naturalization. 143 In 1968, the Peace
Corps transferred LaVoie's husband to Dakar, Senegal, for three
years. 4 4 The couple had asked the INS several times whether LaV-

oie could accompany her husband without losing her right to apply
for citizenship. 145 The INS had assured the couple that citizenship
rights would not be jeopardized. 146 Relying on this information, the

LaVoies left for Senegal and remained there for three years.147 The

assurances made by the INS to the LaVoies proved to be incorrect.148

In fact, the INS had'failed to tell the couple about an available option

for naturalization abroad. 149 Thus, LaVoie was totally ineligible for

naturalization. 150

The United States District Court for the Virgin Islands held the
INS estopped from denying LaVoie's naturalization. 151 The court

139. Note, 1976 UTAH L. REV. at 376-77.
140. See, e.g., Hetzer v. INS, 420 F.2d 357, 360-61 (9th Cir. 1970) (implying that es-

toppel would lie if the official conduct complained of proved true); Tejeda v. INS, 346
F.2d 389, 393 (9th Cir. 1965) (finding that an estoppel would lie if it was found that the
American Consul misled and misrepresented to the petitioner); In re LaVoie, 349 F.
Supp. 68, 72 (D.V.I. 1972) (finding the INS estopped because of reliance on an INS offi-
cials erroneous information).

141. See infra notes 142-77 and accompanying text.
142. 349 F. Supp. 68 (D.V.I. 1972).
143. Id. at 69. The Immigration and Nationality Act allows for naturalization of

spouses of citizens who have lived continuously in the United States for three years. 8
U.S.C. § 1430(a) (1982). The section defining the "continuous" residence requirement
states that a one year absence will end continuity. 8 U.S.C. § 1427(b) (1982).

144. LaVoie, 349 F. Supp. at 69.
145. Id.
146. Id.
147. Id. The LaVoies were in Senegal from November 2, 1968 through August 31,

1971. Id.
148. Id.
149. Id.
150. Id. LaVoie was ineligible because she had been outside of the United States

for more than one year. Id. The court noted that the couple had at all times acted in
good faith and that had they not been misinformed, the statutory requirements could
have been met. Id. at 70.

151. Id. at 72.
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gave three reasons for its decision:

(1) An estoppel in favor of [La Voie] will operate to the ben-
efit of only a single individual; no general public function or
property is jeopardized. (2) [La Voie] does not seek to take
advantage of governmental inaction, but instead relied on its
advice in good faith and to her actual detriment. (3) Had she
been properly informed, [La Voie] would certainly have
brought her application within the letter of the law.152

The court stated its reluctance to automatically apply estoppel
against the government, but held that "[u]ltimately it seems just that
the government not be exempt from estoppel in all circum-
stances."' 53 The court futher explained the grounds for its decision:

While [equitable estoppel] is not applied against the
State or its subdivision as freely as against an individual,
there is no doubt that it may be invoked even against the ex-
ercise of governmental powers where it is necessary to pre-
vent manifest injustice and wrongs to private individuals;
provided that the restraint placed upon such governmental
body to accomplish such purpose does not interfere with the
exercise of governmental power. 5 4

In Gestuvo v. District Director,5 5 a United States district court
also held the INS estopped. 156 Gestuvo, a Filipino, sought permanent
residence in the United States by applying for preferred immigrant
status, asserting that his profession, banking, made him eligible for
such a status.' 57 A labor certificate was needed before such an alien
could enter the United States and Gestuvo applied for a certificate. 158

His application was evaluated, a labor certificate issued, and Ges-
tuvo's application for preference classification approved. 159 Before
Gestuvo had learned of the INS approval of his application, he had
obtained a non-immigrant visitor's visa and entered the United
States. 160 Upon learning of the INS approval, Gestuvo applied for
status adjustment to that of a permanent resident, moved to Califor-

152. Id. at 74 (citations omitted).
153. Id.
154. Id. at 74-75 (quoting Trustees of Internal Improvement Fund v. Claughton, 86

So. 2d 775, 789-90 (Fla. 1956) (en banc)).
155. 337 F. Supp. 1093 (C.D. Cal. 1971).
156. Id. at 1097.
157. Id. at 1094.
158. Id. at 1095. Gestuvo included a detailed list of his credentials in his applica-

tion. Id.
159. Id.
160. Id. Gestuvo first arrived in New York. The Court found that the INS had ap-

proved Gestuvo's application after he had gotten his visitor's visa. Gestuvo did not
learn of the approval until after he entered the United States because the INS had
mailed its approval to the Philippines after he had left. Id.
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nia, and found a job.161 A decision was not immediately reached on
Gestuvo's status adjustment application. 162 Gestuvo's approved labor
certificate was valid for one year only, and if his application for per-
manent residence was not approved within that time, the labor certif-
icate would expire. 163 Once the certificate expired, an alien had the
opportunity to apply for revalidation of the Service's approval of the
labor certificate.164 Gestuvo's labor certificate expired and he reap-
plied for approval, but this revalidation was rejected on the ground
that he lacked the intent to pursue his profession. 165 The Regional
Commissioner reviewed the INS decision and upheld it, adding that
Gestuvo's application was never approvable from the beginning.166

The United States District Court for the Central District of Cali-
fornia reversed the INS denial of Gestuvo's preference classifica-
tion.167 The court found that Gestuvo had relied to his detriment on
the inconsistent position of the INS - first stating that he was eligi-
ble for preference classification and then stating that he was not -
thus the INS was estopped from denying Gestuvo the status he
sought. 168 The court noted the reluctance of many courts to apply es-
toppel against the government, yet recognized that in recent years
more courts had been willing to apply the doctrine.169

The court observed that it was difficult for such a large nation to
govern itself consistently with principles of democracy, and hence
Congress had attempted to make the task easier by creating "large,
bureaucratic agencies to administer national policies."' 70 In order for
such policies to be effective, the court recognized that limited judicial
review of an administrator's decision was needed.171 However, the

161. Id.
162. Id. The number of aliens who could be admitted to the United States in any

year was statutorily limited to 20,000. Id. at 1095-96. Thus, for aliens from countries in
which thousands of people try to enter the United States, such as the Philippines, long
delays are experienced before status adjustment can be made. Id. at 1096.

163. Id.
164. Id. Gestuvo listed his profession as "accounting" on this application. Id.
165. Id. Gestuvo's employer listed his title as "assistant supervisor of shipping,"

and after his application was rejected, he added that Gestuvo worked in many depart-
ments of the company, but mainly in accounting. Id.

166. Id.
167. Id. at 1097.
168. Id.
169. Id. at 1097-98. The court stated that:

As the Government's activities have extended to more and more facets of our
national life, restrictions on the availability of estoppel have begun to give
way before the demand to hold the government to the same standards of recti-
tude and conscientiousness to which the government itself seeks to hold the
private parties with whom it deals.

Id. at 1098.
170. Id.a t 1101.
171. Id.
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court stated that "'the requirements of morals and justice' demand
that our administrative agencies be accountable for their mistakes.
Detrimental reliance on their misrepresentations or mere uncon-
scientiousness should create an estoppel, at least in cases where no
serious damage to national policy would result."'1 72 There is no rea-
son, the court maintained, for these principles not to apply to the
INS.

173

The district court held that Gestuvo had satisfied the elements
needed for a traditional estoppel, and that application of the doctrine
in this case would in no way result in any significant damage to na-
tional policy.174 The court found that even if this estoppel would in
some way disrupt immigration policies, allowing Gestuvo into the
United States "would, in short, be miniscule in comparison to the
hardship to which he would be subjected by failure to estop the
Service."

7 5

The district court held that the true national interest involved
required a conscientious review of applications by the INS, and not
the "sacrificing [of] a man's efforts and hopes to a mechanical and in-
human application of administrative regulations.' 1 76  The court
pointed out that it was people like Gestuvo who rely on the INS ad-
vice and plan accordingly: "It was the Service that led Gestuvo down
the path towards permanent residence. Having done so, it should not
have shoved him into a ditch along the way."'1 77

THE NINTH CIRCUIT'S BALANCING APPROACH

LaVoie and Gestuvo preceded the Supreme Court's announce-
ment that affirmative misconduct must be established in order to es-
top the government. 178 But even after the affirmative misconduct
requirement, several United States courts of appeals, most notably
the Ninth Circuit, have frequently found the requirement satisfied in
order to estop the INS.179.

172. Id.
173. Id.
174. Id. at 1101-02. The four elements of a traditional estoppel are:

(1) the party to be estopped must know the facts; (2) he must intend that his
conduct shall be acted on or must so act that the party asserting the estoppel
has a right to believe it is so intended; (3) the latter must be ignorant of the
true facts; and (4) he must rely on the former's conduct to his injury.

Id. at 1101 (quoting California State Bd. of Equalization v. Coast Radio Prod., 228 F.2d
520, 525 (9th Cir. 1955)).

175. Id. at 1102.
176. Id. at 1102-03.
177. Id. at 1103.
178. See supra notes 142-77 and accompanying text.
179. See infra notes 180-211, 235-66 and accompanying text.
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In Sun R" Yoo v. INS, °80 the Court of Appeals for the Ninth
Circuit held the INS estopped to deny Yoo's application for status ad-
justment based upon affirmative misconduct of the INS.' 8 ' In 1969,
Yoo's employer filed for a visa petition on Yoo's behalf, seeking pref-
erence classification for Yoo based on his job as a machinist.1 8 2

According to INS regulations, once Yoo had satisfied certain require-
ments he was entitled to be certified.18 3 Yoo revealed in his applica-
tion that he had formerly been employed as a machinst in a Korean
manufacturing company.'8 4 However, when the INS attempted to
validate this information they were incorrectly told that Yoo had
never worked there.'8 5 Shortly thereafter, Yoo's attorney wrote to
the INS and informed the Service that it had received the wrong in-
formation and enclosed a letter from a former employee of the com-
pany verifying Yoo's prior employment.'8 6

Despite this information, the INS rejected Yoo's application ten
months later because Yoo had given false information in his applica-
tion. 8 7 After being reminded of the verification letter, the INS
agreed to reconsider Yoo's application. 88 Yoo's application was again
rejected; this time because the pre-certification policy was no longer
in effect. 8 9 The new policy required Yoo to prove an existing job of-
fer. 190 Yoo failed this requirement however, because his employer
was no longer in business. 19 '

The Ninth Circuit held that the unexplained delay in realizing
that Yoo had initially given the correct information in his application
was "oppressive" and amounted to the type of affirmative misconduct
that could not be used by the INS to penalize Yoo, who had always

180. 534 F.2d 1325 (9th Cir. 1976).
181. Id. at 1328-29.
182. Id. at 1326. At the time, "machinist" was a pre-certified occupation listed by

the Department of Labor. Id. Although Yoo had a job offer, because his job was pre-
certified he could have received the visa preference.without showing such a job offer.
Id. at 1326-27.

183. Id. at 1327. Yoo did not have to obtain a labor certificate, which was statuto-
rily required, as long as his job was one which was a pre-certified occupation listed by
the Department of Labor, and "machinist" was. Id.

184. Id.
185. Id.
186. Id.
187. Id. Yoo appealed this decision, reminding the INS of the letter it had received

verifying his employment. Id.
188. Id. The INS agreed to reconsider Yoo's application if he would dismiss his ap-

peal. Id.
189. Id.
190. Id.
191. Id. Yoo then applied for status adjustment under 8 U.S.C. § 1255, but was de-

nied because he could not produce the necessary labor certificate. Id. Yoo appealed
this decision to the Board of Immigration Appeals which also denied relief. Id. Yoo
then appealed the Board's decision to the Ninth Circuit. Id.
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acted in good faith.' 92 The court determined that once Yoo had sup-
plied all of the needed information and satisfied all of the require-
ments for application, the INS then had a duty to grant, in a timely
manner, the status to which Yoo was entitled by law.193 The court
stated that "[b]y its maneuvers here, the INS has ensnared [Yoo] in a
'Catch-22' predicament; the Service's conduct is analogous to the en-
trapment of a criminal defendant and, as such, cannot be
countenanced."1

94

Emphasizing the drastic nature of deportation, the Ninth Circuit
held that INS officials were imposed with the "highest standards" in
carrying out their duties.i 95 The court found that under INS regula-
tions Yoo had an unequivocal right to a labor certificate, and by its
own affirmative misconduct the INS had unjustifiably denied Yoo
this right.' 96 In order to achieve "justice and fair play," the court
held the INS estopped from depriving Yoo of his pre-certification
benefit.' 97

The Ninth Circuit again found the requisite affirmative miscon-
duct to estop the INS from denying an alien preference classification
in Villena v. INS.'98 Villena, a Filipino, entered the United States in
September of 1965 as a nonimmigrant student. 99 Villena received a
master's degree in chemistry and after receiving the required author-
ization from the INS Villena accepted a job as a chemist.20 0 Meeting
these requirements entitled Villena to remain in the United States
until May 21, 1968.201 On May 20, 1968, Villena applied for prefer-
ence classification based upon his occupation as a chemist.20 2 Four
years later, the INS notified Villena that it was rejecting his
application.

20 3

The INS told Villena that because his application had been re-

192. Id. at 1328. The court held that the INS had more than enough time to reach
a decision on Yoo's application. Id. Yet the INS had offered no explanation for ignor-
ing the evidence that Yoo had supplied confirming his previous employment. Id.

193. Id. at 1328-29.
194. Id. at 1329.
195. Id.
196. Id.
197. Id. The court remanded Yoo's case so that he could reapply for status adjust-

ment with the benefit of pre-certification. Id.
198. 622 F.2d 1352, 1360-61 (9th Cir. 1980).
199. Id. at 1356.
200. Id.
201. Id.
202. Id.
203. Id. The reasons given for rejecting his application were that he had listed two

jobs on his application and that the position Villena held was not certified in the "Dic-
tionary of Occupational Titles." Id. On his application, Villena listed his occupation as
"Assistant Packaging Technologist (Chemist)." Id. at 1356 n.22.
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jected, he had to leave the United States by May 6, 1972.204 At his
deportation hearing in 1976, Villena admitted his deportability, but
asked for a suspension based on his good moral character, contribu-
tions made to the community, and the extreme hardship that depor-
tation would cause his .child.20 5 Despite the fact that Villena was
found "to be a worthwhile individual," the judge denied Villena relief
because of failure to establish extreme hardship.20 6 The Immigration
Board denied Villena's application for suspension of deportation be-
cause it found that he had not made any attempt since 1972 to qualify
for a visa and because he had not contacted the INS after his first pe-
tition was denied.20 7

The Ninth Circuit found, however, that the INS, and not Villena,
was at fault.208 The court concluded that the INS' four year delay in
responding to Villena's application was not justified and could not be
used against Villena.20 9 The Ninth Circuit held that the INS had a
duty to act within a reasonable time and that a four year unjustified
delay constituted affirmative misconduct.210 Accordingly, the INS
was estopped from arguing that Villena did not pursue his preference
classification claim in a timely manner.211

In Santiago v. INS,212 the Ninth Circuit again reasoned that the
INS could be estopped upon a showing of affirmative misconduct.213

In Santiago, however, the court found that the INS conduct did not
rise to that level.214 The issue in this case was whether the INS
could be estopped from deporting aliens where an immigration of-
ficer had admitted them even though they should have been denied

204. Id. at 1356.
205. Id. The lapse of time between 1972 and 1976 is unexplained in the opinion;

however, in December of 1972 Villena was to appear for a special inquiry, but did not
go because his attorney advised against it. Id.

206. Id. Villena appealed this denial. Id. The Board again concluded that Villena
had failed to establish the right kind of extreme hardship. Id.

207. Id. at 1360.
208. Id.
209. Id.
210. Id.
211. Id. at 1361. The court found that Villena had notified the INS of his address

each year and had filed both state and federal income tax returns. Id. The court
found no evidence that Villena had deliberately attempted to delay his deportation. Id.

212. 526 F.2d 488 (9th Cir. 1975).
213. Id. at 491.
214. Id. at 489. The opinion consisted of four cases in which each petitioner had

been granted a visa as a child or husband of a person who was entitled to preference
classification under the Immigration and Nationality Act. Id. Only if the person was
"following to join" or accompanying his spouse or parent was the visa valid. Id. All
four entered the United States alone and were admitted by an INS officer, but no
spouse or parent who held a preference visa ever joined any of the four in the United
States; either because their visa had expired or they had died. Id.
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entry.215 After each alien had been misled to believe that they had
entered the United States lawfully, the INS found each excludable at
entry and ordered deportation. 216

The Ninth Circuit found that the conduct complained of did not
amount to affirmative misconduct.2 1 7 Therefore, the court held that
the INS could not be estopped from ordering deportation.218 The
court conceded that the meaning of affirmative misconduct as used in
Hibi was not clear.2 19 Nonetheless, the court relied on Hibi and
found that "[i]f there was governmental 'misconduct' here it is of a
less serious nature than that in Hibi.' '220 Therefore, the Ninth Cir-
cuit held that in this case estoppel could not be applied against the
INS to prevent deportation.221

In a dissenting opinion to Santiago, Judge Choy argued that the
application of estoppel to the INS was warranted. 222 Judge Choy
found each alien to be poor, uneducated, and ignorant of the intrica-
cies of the immigration laws.223 Thus, each was completely depen-
dent upon the advice of the officials they dealt with.224 Judge Choy
concluded that the government was determined to deport the aliens,

215. Id. Each pointed to at least three of the following four reasons for the basis of
their reliance on their allegedly legal entry: (1) the consular officials who had issued
the visas had failed to fully explain the "accompanying, or following to join" prerequi-
site; (2) the admitting officers had failed to inform them of this requirement of the
point of entry; (3) failure to ask where the preference spouse was or to determine
whether the requirement had been met; and (4) failure to deny entry after discovering
the requirement had not been satisfied. Id. at 491.

216. Id. at 489, 491.
217. Id. at 492. The court relied on the Supreme Court's decision in Hibi in requir-

ing a finding of affirmative misconduct before the INS could be estopped. Id. at 491-93.
218. Id. at 493.
219. Id. at 492-93. The court recognized that the Supreme Court had not spelled

out the meaning of affirmative misconduct and therefore it was not necessary for the
Ninth Circuit to "dwell" on the reasons for including the modifier "affirmative." Id. at
492-93. The court guessed that the difference between nonfeasance and misfeasance
might be the answer; however, the court recognized these as "slippery terms." Id. at
493. In Santiago, both misfeasance and nonfeasance were alleged, however, the court
found that all of the complaints boiled down to "the failure to inform or inquire"
rather than "the act of admission" into the United States. Id. The court held that only
if the failures in Santiago were "more blameworthy" than those in Hibi could an es-
toppel be worked against the INS. Id.

220. Id. at 493. The court found that the failure to inform the aliens in Santiago
was less blameworthy than the failure to "fully publicize" the rights of citizenship to
Filipinos in Hibi. Id. Also, in Hibi, governmental officials had breached a duty, while
the court in Santiago found that no duty to inform had been established. Id. Finally,
in Hibi, the alien had forever lost the right to become a citizen, while the Ninth Cir-
cuit found that the four in Santiago were not entitled to any rights in the first place.
Id.
* 221. Id.

222. Id. at 494 (Choy, J., dissenting). Judges Browning, Ely and Hufstedler joined
in the dissent. Id. at 493 (Choy, J., dissenting).

223. Id. at 493 (Choy, J., dissenting).
224. Id. Judge Choy found that all four visas were plainly marked with the appro-
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not because of any fault of their own, but because "an errant immi-
gration officer, its agent, who knew or had reason to know better,
gave entrance to the inadmissible innocent." 225 In concluding that
the INS should be estopped, Judge Choy recognized the reluctance of
all courts to mechanically apply estoppel against the government.226

Nonetheless, he found that in this case, any harm that would be done
to public policy was far outweighed by the injustice to the individuals
involved.

227

Because the Supreme Court had not clearly stated what conduct
would constitute affirmative misconduct, Judge Choy argued that in-
stead of trying to determine its meaning, the better approach would
be to look to the interests that the Court in Hibi was trying to pro-
tect.228 Judge Choy determined that Hibi was not concerned with
any malfeasance of an insignificant officer but rather with a policy
decision deliberately made by the Attorney General. 229 Judge Choy
said of the Hibi decision: "Regardless of whether the Government's
conduct constituted an abuse of discretion, its decisions were so pa-
tently of the type committed to the executive branch that the Court
was extremely reluctant to nullify them over [twenty] years later in
order to relieve one individual instance of hardship. '230

Judge Choy argued, however, that the aliens in Santiago had not
been hurt by a policy decision deliberately made for reasons of state,
but rather the harm had occurred by immigration officials of low
rank who were simply not paying attention to their duties.231 Judge
Choy emphasized that estoppel is, by its very nature, a weighing of
interests and equities.232 Accordingly, Judge Choy found that Hibi
did not stand for the proposition that the INS or the government
could never be estopped, but at the same time neither did the Court
set down any guidelines which could control this case. 233 Therefore,
because Judge Choy failed to see that any goals of the INS would be
frustrated by requiring the immigration officials to perform their du-
ties properly, he would apply estoppel against the INS.2 34

priate indicia of the requirement which had to be met before entrance to the United
States would be granted. Id. at 493-94 (Choy, J., dissenting).

225. Id. at 494 (Choy, J., dissenting).
226. Id.
227. Id.
228. Id.
229. Id. at 496 (Choy, J., dissenting). The decision to remove immigration officials

from the Philippines was made in order to further diplomatic relations between the
United States and the Philippines. Id.

230. Id.
231. Id.
232. Id.
233. Id.
234. Id. Judge Choy found that the harm suffered by all four was greater than
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Finally, in Tejeda v. INS,235 Tejeda, a Filipino, had lived legally
in the United States for twenty years as a permanent resident.236

Thereafter, he returned to the Philippines.237 In 1947, Tejeda was
statutorily eligible to reenter the United States as an immigrant, but
"he did not pursue that right because of justifiable reliance upon a
misstatement of a United States Government official" informing him
that he was ineligible.238 The Ninth Circuit remanded the case for
further findings of fact but stated that if the facts were as Tejeda al-
leged and he "was actually and reasonably misled by the affirmative
acts and misstatements of the American Consul" then he would be
entitled to relief.239 The court concluded that

[t]o hold the contrary if this is in fact what transpired, and
deny any form of relief from the order of deportation, would
result in the punishment of a poorly-educated alien for his
reliance on the advice of a presumptively well-informed offi-
cial of the United States Government. This we would deem
improper. 240

The Ninth Circuit takes into consideration a number of different
factors and applies a type of balancing approach in determining
whether or not the government can be estopped.241 The court first

"any administrative inconvenience resulting to the INS from application of estoppel."
Id.

235. 346 F.2d 389 (9th Cir. 1965).
236. Id. at 390.
237. Id. Tejeda left the United States in June of 1946. Id. At that time, he re-

ceived a permit which allowed him to reenter the United States anytime within the
next year. Id.

238. Id. at 392, 394. In late 1947 or early 1948, Tejeda went to the American Consu-
late in Manila. Id. at 390. The officer told Tejeda that because his reentry permit had
expired that there was no way for him to get back into the United States. Id. Tejeda
remained in the Philippines until 1962, at which time he returned to the United States
on a temporary visitor's visa. Id. He overstayed his visit, and in 1963 Tejeda was or-
dered deported. Id. Tejeda admitted that he may have violated his temporary visa, but
alleged that he was entitled to reentry and permanent residence pursuant to a statute
allowing reentry after "temporary departure" from the United States. Id. at 391.
However, the statute was qualified by a provision which limited the "temporary depar-
ture" to one year. Id. The Ninth Circuit was called upon to determine whether or not
there were any extenuating circumstances which might require the waiver of the one-
year requirement, and found that the record was insufficient to make this determina-
tion. Id. at 391-92.

239. Id. at 393.
240. Id.
241. Note, 1976 UTAH L. REV. at 378. The Ninth Circuit has applied the same bal-

ancing test to estoppel cases involving government agencies other than the INS. Id. at
374. In United States v. Wharton, 514 F.2d 406 (9th Cir. 1975), the Ninth Circuit based
its decision on several earlier cases and looked at several different factors in order to
determine that the Government should be estopped from claiming ownership to land
that had been a home for many years to the Whartons. Id. at 409-13. The court first
determined that the four elements of a traditional estoppel were present. Id. at 412.
The court also made a finding of affirmative misconduct. Id. Finally, the court deter-
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looks to see if the elements of a traditional estoppel have been
met.242 The court then goes on to weigh various other factors such as
the amount of harm suffered, the severity of the misconduct of the
government official, and the effect of the reliance on the government
official.243 Finally, the court considers the public interests involved
in order to determine the applicability of estoppel in a particular
case.2

44

OTHER CIRCUITS FOLLOWING THE NINTH CIRCUIT APPROACH

Other courts of appeals have faced the estoppel issue as well as
the affirmative misconduct requirement in the immigration area and
have been willing to hold the INS estopped.2 45 In Corniel-Rodriquez
v. INS,246 the Second Circuit estopped the INS from deporting an
alien because of an INS official's affirmative misconduct. 247 In 1967,
Corniel-Rodriquez applied to the American Consulate in the Domini-
can Republic for a "special immigrant" visa.24 8 Corniel-Rodriquez re-
ceived the visa from the American Consulate in Santa Domingo.2 49

However, the official did not warn her, as was required by regulation,
that if she married before entering the United States her visa would
become invalid.250 Unaware of the regulations, Corniel-Rodriquez
married three days before entering the United States, and was there-
fore deportable. 25 1

mined that a serious injustice would result if the government was not estopped and
that no public interest would be threatened by applying estoppel. Id. at 412-13.

242. See, e.g., United States v. Georgia-Paciic Co., 421 F.2d 92, 96 (9th Cir. 1970)
(requiring a finding of the four traditional elements of an estoppel before the govern-
ment can be estopped). See supra note 5 and accompanying text.

243. See supra notes 180-240 and accompanying text. See Note, 1976 UTAH L. REV.
at 374-75.

244. Id.
245. See infra notes 246-66.
246. 532 F.2d 301 (2d Cir. 1976).
247. Id. at 302.
248. Id. at 303. Under the Immigration and Nationality Act aliens are eligible for

"special immigrant" visas if they first receive from the Secretary of Labor a work per-
mit. However, children of someone who has already been granted a special immigra-
tion visa, as is the case with Corniel-Rodriquez, do not have to receive the labor
certificate. There is one condition attached, however: if the alien is married either at
the time of application or at the time of entering the United States, then the exemp-
tion is no longer available. Aware that this provision might entrap someone unfamil-
iar with the procedures, the State Department enacted a regulation which required
consular officials to warn an alien that they will be ineligible for admission to the
United States if they marry before entering the United States. Id.

249. Id. at 304.
250. Id.
251. Id. Corniel-Rodriquez stated that had she known that her marriage would in-

validate her admissibility, she would have postponed her marriage and entered the
United States. Id. At some later date, she would have married in Puerto Rico and
then returned to the United States, a procedure which was within the law. Id.
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The Second Circuit held that to deport Corniel-Rodriquez, under
these facts, "would be to sanction a manifest injustice occassioned by
the Government's own failures. '252 The court determined that a
"balancing of equities" based on the facts was needed before the INS
could be estopped from deporting Corniel-Rodriquez. 253  Here,
Corniel-Rodriquez was accused of failing to comply with a very tech-
nical provision of the Immigration and Nationality Act.254 The court
found, however, that this failure could easily have been avoided had
the consular official given Corniel-Rodriquez the mandatory warning
as required by the State Department's regulation.255 The court found
that this failure to warn was misleading, unjust, and prejudicial. 256

Also, the court held that the officer's failure to comply with "an af-
firmatively required procedure" which was intended to protect those
like Corniel-Rodriquez, amounted to the kind of affirmative miscon-
duct required by Hibi.257 Accordingly, the Second Circuit held that
the "basic notions of fairness" estopped the government "from taking
advantage of the consul's dereliction" and deporting Corniel-
Rodriquez.

258

In Akbarin v. INS,259 a nonimmigrant student relied upon an
INS official's oral authorization of his off-campus employment.260 In
reality, his status as a nonimmigrant student could not be maintained
without proper INS written certification.261

The First Circuit Court of Appeals recognized that the state of
the law concerning estoppel against the government was at best un-
settled.262 Nonetheless, the court held that under certain circum-
stances the INS could be estopped.263 The court determined that
before the government could be estopped, it must be shown that the
party relied on the conduct of the government and that the conduct
complained of amounted to affirmative misconduct.264 Additionally,
the court held that the government's misconduct must have caused
the alien to act in a way that he would not have acted but for the

252. Id. at 307.
253. Id. at 302.
254. Id. at 306. See supra note 248.
255. Corniel-Rodriquez, 532 F.2d at 306. The regulation was enacted as a safeguard

for situations like the present one. Id.
256. Id.
257. Id. at 306-07.
258. Id. at 302.
259. 669 F.2d 839 (1st Cir. 1982).
260. Id. at 840-41.
261. Id.
262. Id. at 842.
263. Id. at 842-44.
264. Id. at 842. The First Circuit relied on Supreme Court decisions as well as

other federal courts of appeals decisions to reach this conclusion. Id. at 842-43.
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government's conduct.265 The court remanded the case for further
findings of fact, but found that if the circumstances were as alleged,
then the application of estoppel might be proper as it would not un-
duly interfere with the application of immigration laws.2 6 6

The Supreme Court requires a showing of affirmative miscon-
duct before it will determine if an estoppel will lie against the United
States government.267 The Ninth Circuit, on the other hand, applies
a type of balancing test in which a showing of affirmative misconduct
is one factor among many considered in determining whether estop-
pel will be applied.268 The First and Second Circuits appear to adopt
the Ninth Circuit's reasoning in deciding estoppel issues against the
government.

269

ANALYSIS

In Chien-Shih Wang v. Attorney General 27 0 the Eighth Circuit
followed the lead of the Supreme Court in requiring a showing of af-
firmative misconduct before estopping the INS.271 The Eighth Cir-
cuit rejected the INS position that the government, as a matter of
law, cannot be estopped.272 However, the court also held that "[b]y
reason of the affirmative misconduct requirement, the Government
may not be estopped as any other litigant. '273 The court recognized
that the Supreme Court had required this stricter standard for estop-
ping the government because of the public interest involved in up-
holding the laws.274 Thus, before deciding whether the traditional
elements of estoppel were present, the Eighth Circuit first deter-
mined whether there had been a showing of affirmative
misconduct.

275

In order to make this determination, the court reasoned that it
must establish the meaning of affirmative misconduct by "negative
implication. ' 276 The court noted that in INS v. Miranda,277 a negli-

265. Id. at 843.
266. Id. at 845.
267. See supra notes 71-119 and accompanying text.
268. See supra notes 180-244 and accompanying text.
269. See supra notes 246-66 and accompanying text.
270. 823 F.2d 1273 (8th Cir. 1987).
271. Id. at 1276.
272. Id.
273. Id. (citing Heckler v. Community Health Servs., 467 U.S. 51, 60 (1984)).
274. Id. at 1276. The court held that this holds true even if an individual may suf-

fer some hardship if the government is not estopped. Id.
275. Id.
276. Id. The court restated that neither the Supreme Court nor the Eighth Circuit

had ever held the government estopped because the affirmative misconduct require-
ment had never been met. Id.

277. 459 U.S. 14 (1982) (per curiam).
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gent eighteen-month delay by the INS that resulted in an immigrant
losing his status did not amount to such affirmative misconduct with-
out a showing that the delay was "unwarranted. '278 However, the
Eighth Circuit recognized that Wang claimed more than just two-
year delay by the INS.27 9 He asserted that by failing to inform him
that his application was not complete, the INS gave him false ad-
vice.280 The court, however, equated this situation with the claim
raised in Montana v. Kennedy,281 where such erroneous advice cost a
man his citizenship.28 2 Under the circumstances in Montana, the
Supreme Court still found that such conduct fell "far short" of what
was needed to estop the government.28 3

While criticizing the actions of the INS, the Eighth Circuit found
that the misconduct in Wang was at best equal to that found in Mi-
randa and Montana.28 4 Therefore, having failed to satisfy the affirm-
ative misconduct requirement, the court found no need to determine
whether the traditional elements of estoppel were present.28 5

Neither did the Eighth Circuit consider any other relevant factors,
such as justice and fairness, which may very well be as important as
the affirmative misconduct requirement. 28 6 At the very least, it ap-
pears that these other factors are worthy of consideration.28 7

Although the Supreme Court requires a showing of affirmative
misconduct, it has yet to spell out a test for determining when this
requirement has been met.288 Justice Marshall has aptly pointed out
that the Supreme Court has failed to give lower courts any guidance
in this area of law; an area which is, according to Justice Marshall,
far from settled.28 9 The Supreme Court has declined to state that
there will never be a case in which the government may be es-
topped.290 Yet when faced with this issue, the court has simply
stated that the case before it is not a case in which estoppel should
apply.

291

In Wang, the district court took a different approach in order to

278. Wang, 823 F.2d at 1276 (citing Miranda, 459 U.S. at 18-19).
279. Id.
280. Id.
281. 366 U.S. 308 (1961).
282. Wang, 823 F.2d at 1276-77 (citing Montana, 366 U.S. at 314-15).
283. Id. at 1277.
284. Id.
285. Id.
286. See infra notes 288-302, 313-17, 325-32, 352-57 and accompanying text.
287. Id.
288. See supra notes 71-119 and accompanying text.
289. Schweiker v. Hansen, 450 U.S. 785, 792 (1981) (Marshall, J., dissenting).
290. See supra notes 71-119 and accompanying text.
291. Id.
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determine whether the INS should be estopped. 29 2 The court first
found that the traditional elements of estoppel had been met: that
Wang had reasonably relied on the INS and that such reliance had
resulted in harm; that the more than two-year delay in processing his
application was unwarranted; that Wang was ignorant of the facts;
and that as a result Wang forever lost a chance to obtain a status to
which he would have been entitled had the INS acted in a timely
manner.293 The district court then found that the delay was unwar-
ranted, and that the INS' attempt to shift the blame to Wang
amounted to affirmative misconduct.294 The court found that this
sort of conduct was "not consistent with the minimum standard of
decency, honor and reliability expected of Government. '295 Finally,
the district court found it important that by imposing estoppel, the
government would not be prevented from enforcing the residence re-
quirements set out by Congress. 29 The court recognized that Wang
was not asking that his status be automatically adjusted to that of a
permanent resident.297 Instead, the district court found that all
Wang sought was that the prior amendment be applied to his applica-
tion for status adjustment-the amendment which would have ap-
plied had the INS acted on his application in a timely manner.298

The court reasoned that any infringement on the public's interest in
upholding the laws free from estoppel was far "outweighed by the in-
terest of citizens in some minimum standard of decency, honor and
reliability in their dealings with Government. '2 99

Other district courts had held the INS estopped from denying
citizenship or immigration status long before the advent of the af-
firmative misconduct requirement.3 0° These decisions consider fac-
tors such as justice and fairness in order to determine whether the
government should be estopped.301 Also of importance in these cases
was the fact that no national policy would be undermined by apply-
ing estoppel against the INS.30 2

Thus, in In re LaVoie,30 3 the INS was estopped from denying

292. Chien-Shih Wang v. Attorney General, 636 F. Supp. 1208, 1212-14 (W.D. Mo.
1986).

293. Id. at 1212-13.
294. Id. at 1213.
295. Id.
296. Id. at 1214.
297. Id.
298. Id.
299. Id. The district court thus held the INS estopped from applying the 1981

Amendment to Wang's application. Id.
300. See supra notes 142-77 and accompanying text.
301. See supra notes 153-54, 172-77 and accompanying text.
302. See supra notes 152-54 and 174-75 and accompanying text.
303. 349 F. Supp. 68 (D.V.I. 1972).
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LaVoie naturalization because of the erroneous advice it had given.30 4

If the INS was not estopped, LaVoie would have forever lost her
right to naturalization. 30 5  The district court reasoned that
"[u]ltimately it seems just that the government not be exempt from
estoppel in all circumstances. '30 6 The court concluded that because
the estoppel would benefit only one individual, and because LaVoie
had relied to her detriment on the erroneous advice of the INS, the
INS should be estopped.30 7

In Wang, the INS gave Wang erroneous advice.308 Wang also re-
lied to his detriment on this advice.30 9 Wang did not ask for an auto-
matic adjustment of his status, but only that the earlier amendment
be applied to his application.310 It appears "just" to estop the INS
from denying Wang an opportunity that would have been available
had the INS not misled him.311 Further, no one but Wang would
benefit from the estoppel, and no national policy would be endan-
gered by applying estoppel against the INS in this case.312

Similarly, in Gestuvo v. District Director,313 the District Court
for the Central District of California held the INS estopped from de-
nying Gestuvo preference classification on the ground that Gestuvo
had relied to his detriment on inconsistent INS positions in handling
his application.314 While the district court recognized that courts
must be cautious in applying estoppel against the government, it rea-
soned that "'the requirements of morals and justice' demand that
our administrative agencies be accountable for their mistakes."315

The court determined that when harm resulted from reliance on the
advice of the INS that an estoppel would apply, especially in cases
where national policy would not be severly endangered.316 Thus,
having found that Gestuvo satisfied the requirements of a traditional
estoppel and that no significant damage to national policy would re-
sult, the court held the INS estopped.31 7

-Wang also relied on the inconsistent positions of the INS.318 It

304. Id. at 72.
305. Id. at 69-70.
306. Id. at 74.
307. Id. See supra notes 142-54.
308. Wang, 823 F.2d at 1276.
309. Id. at 1275.
310. See id. at 1277 (Gibson, J., dissenting).
311. See id.
312. See supra notes 296-99 and accompanying text.
313. 337 F. Supp. 1093 (C.D. Cal. 1971).
314. Id. at 1097.
315. Id. at 1097-1101.
316. Id. at 1101.
317. Id. at 1101-03.
318. Wang, 823 F.2d at 1274-75.
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was not until his application process neared completion that the INS
informed Wang that some crucial information was missing.319 Yet
Wang had in fact supplied all of the required information.3 20 The
"requirements of morals and justice" grounding the decision in Ges-
tuvo are equally applicable to Wang.32 1 The INS should be accounta-
ble for misleading, inconsistent positions and estopped from denying
Wang the benefits to which he was entitled.322

The decisions of the Ninth Circuit are even more compelling.3 23

The Ninth Circuit has taken the lead in the area of estoppel against
the INS, and when faced with the affirmative misconduct require-
ment, it has applied estoppel even where the Supreme Court has
not.

3 2 4

For example, in Sun I Yoo v. INS,325 the Ninth Circuit found
that the unexplained delay of the INS was oppressive and amounted
to affirmative misconduct which could not be used against one who
had always acted in good faith.3 26 Once all of the required informa-
tion had been supplied, and all of the necessary requirements had
been met, the court found that the INS had a duty to process applica-
tions in a timely manner, and grant the status to which the applicant
was entitled. 327 The Ninth Circuit also emphasized the drastic nature
of deportation and concluded that when INS decisions could result in
such harm, then its officials were imposed with the highest of stan-
dards in carrying out their duties.328 The court found that under INS
regulations Yoo had an unequivocal right to a labor certificate, and
that by its own affirmative misconduct the INS had unjustifiably de-
nied Yoo this right.3 29

In Villena v. INS,330 the Ninth Circuit again found an unex-
plained delay sufficient reason to estop the INS from denying bene-
fits to a timely applicant.3 3 1 Here, a four year delay alone was the
basis of the court's decision to remand the case; the court reasoned
that such a delay was sufficient affirmative misconduct to apply an
estoppel.

332 -

319. Id. at 1275.
320. Id.
321. See supra note 315 and accompanying text.
322. See supra notes 318-21 and accompanying text.

323. See infra notes 325-32 and accompanying text.
324. See supra notes 180-244 and accompanying text.
325. 534 F.2d 1325 (9th Cir. 1976).
326. Id. at 1328.
327. Id. at 1328-29.
328. Id. at 1329.
329. Id.
330. 622 F.2d 1352 (9th Cir. 1980).
331. Id. at 1361.

332. Id. at 1360-61.
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Wang also suffered an unexplained delay exceeding two years.333

Wang had initially supplied all of the required information and docu-
mentation.334 After finally being notified that his application was
lacking that which he had already provided, Wang promptly resub-
mitted the missing documents to the INS.335 This delay resulted in
Wang losing the opportunity to obtain a status for which he was
clearly qualified. 336 Under the Ninth Circuit analysis, this is the type
of situation in which the INS has a duty to act in a timely fashion.337

Because of the INS delay, Wang was also faced with a change in sta-
tus which could result in deportation. 338 The fact that Wang faced
deportation should play an important role in determining whether or
not the INS should be estopped.339 Wang was subjected to more than
an unusually long and unexplained delay. 340 The INS tried to shift
the blame to Wang by accusing him of failing to submit the required
documentation.341 Yet, the Eighth Circuit found that this did not
amount to the kind of affirmative misconduct needed to estop the
INS.3

42

The facts in Wang appear to easily meet the requirements of the
Ninth Circuit balancing test.3 4 3 Wang met the requirements of a
traditional estoppel. 344 Wang relied on the INS to process his appli-
cation in a timely manner and to keep him informed of where his ap-
plication stood in the process.345 As a result, Wang suffered a
detrimental loss of status.346 Once it is established that the tradi-
tional elements of estoppel have been satisfied, the Ninth Circuit
goes on to determine the type of harm suffered and the injustice
which would result if the government is not estopped.347 As a result
of the conduct of the INS, Wang was subject to deportation. 348 This
harm is irreparable and will indeed result in a serious injustice. 349

Finally, the Ninth Circuit determines whether a public interest

333. Wang, 636 F. Supp. 1208 at 1213.
334. Id.
335. Id. at 1210.

336. Id.
337. See supra 325-32 and accompanying text.
338. Wang, 636 F. Supp. at 1213.
339. See supra note 328 and accompanying text.
340. Wang, 636 F. Supp. at 1213.
341. Id.
342. Wang, 823 F.2d at 1277.
343. See supra notes 241-44 and accompanying text.
344. Wang, 636 F. Supp. at 1212-13.
345. Id. at 1212.

346. Id. at 1213.
347. See supra notes 241-44 and accompanying text.
348. Wang, 636 F. Supp. at 1211.
349. Id. at 1213.
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would be threatened by applying estoppel to the government.3 50 No
public interests appear to be threatened should Wang be allowed to
apply for his status adjustment under the amendment that would
have applied had the INS acted on his application in a timely
manner.

351

Other courts of appeals have employed the same type of reason-
ing as the Ninth Circuit, have found affirmative misconduct have
been established, and have held the INS estopped.352 In Corniel-Rod-
riquez v. INS,35 3 the Second Circuit held the INS estopped from de-
porting an alien because an INS official had failed to warn her of a
critical condition attached to entering the United States.3 54 The
court reasoned that to deport the alien under the facts "would be to
sanction a manifest injustice occassioned by the Government's own
failures. '355 The court found that this was the type of affirmative
misconduct required to estop the INS.356 Accordingly, the Second
Circuit concluded that the "basic notions of fairness" estopped the
INS "from taking advantage of the consul's dereliction" and deport-
ing the alien.35 7

Wang was led to believe that his application was in order, and
had he learned earlier that the required documentation had been
lost, he would have been able to supply the information before the
1981 Amendment was enacted.358 The INS should be estopped from
applying the 1981 Amendment to Wang, for the "basic notions of fair-
ness" should not allow the INS to take advantage of one of its offi-
cial's neglect. 359

Too much emphasis has been placed on this undefinable affirma-
tive misconduct requirement.360 Instead of trying to determine the
meaning of affirmative misconduct, the court should look to the facts
of each case and the interests it seeks to protect in order to deter-
mine whether the government should be estopped.361 As Ninth Cir-
cuit Judge Choy stated, a better approach in this area would be to

350. See supra notes 241-44 and accompanying text.
351. Wang, 823 F.2d at 1277 (Gibson, J., dissenting).
352. See supra 245-66 and accompanying text.
353. 532 F.2d 301 (2d Cir. 1976).
354. Id. at 302.
355. Id. at 307.
356. Id. at 306-07.
357. Id. at 302.
358. Wang, 636 F. Supp. at 1211, 1213.
359. See supra notes 353-57 and accompanying text.
360. See supra notes 222-34 and accompanying text. See also, Santiago v. INS, 526

F.2d 488, 492-93 (9th Cir. 1975) (finding that the affirmative misconduct requirement of
Hibi, had not been satisfied, but at the same time, recognizing that the meaning of af-
firmative misconduct as used in Hibi is unclear.

361. Santiago v. INS, 526 F.2d 488, 495-96 (9th Cir. 1975) (Choy, J., dissenting).
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apply the true meaning of estoppel, which, by its very nature, is a
balancing of interests and equities.36 2

CONCLUSION

The Eighth Circuit should turn to the "true meaning" of estop-
pel, rather than place all of the emphasis on one ill-defined require-
ment. It is difficult to imagine how the goals of the INS would be
frustrated by granting Wang the simple relief he seeks. At the same
time, it is equally plain that Wang has suffered injustice and harm
directly resulting from the bumbling of the INS.

The Eighth Circuit accordingly turned to the Supreme Court for
guidance in this area, and it appears that the affirmative misconduct
requirement is here to stay. Yet, somehow the Supreme Court's rea-
soning seems far from complete. Other courts have taken the proper
approach and considered this affirmative misconduct factor as one of
the many important factors to consider when determining whether
an estoppel should lie against the government. The Eighth Circuit
should step back from the few decisions of the Supreme Court. In
searching for the proper approach to apply in this area of law, the
Eighth Circuit should look to the decisions of other district and ap-
pellate courts that have been faced with the same issue, and which
have found an estoppel to lie against the INS. At the very least, the
Eighth Circuit may find more substance in the reasoning of these
decisions.

The proper analysis is needed when a court is faced with an es-
toppel issue against the INS. Only by considering all of the facts and
circumstances can a court determine whether estoppel should apply.
Whatever the outcome, as long as all of the circumstances are consid-
ered in reaching a well-reasoned decision, only then will justice be
served.

Julia A. Hershiser - '89

362. Id.
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