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SUPPORTING THE BASIC EDUCATIONAL MISSION:
BYSTROM V. FRIDLEY HIGH SCHOOL-THE

RIGHT OF SCHOOL OFFICIALS TO
ESTABLISH PRIOR

RESTRAINT REGULATIONS

'Congress shall make no law abridging the freedom of
speech or of the press.' That this amendment was intended
to secure to every citizen an absolute right to speak, or write,
or print whatever he might please, without any responsibil-
ity, public or private, therefor, is a supposition too wild to be
indulged by any rational man.*

INTRODUCTION

The restrictions placed on student publications is one of the pre-
dominant subjects in the debate over student rights in the high
school environment. Amid the early history of public education in
America, students held a passive role within the school environ-
ment.1 In the 1960's, the local schools began to experience an activist
spirit and the age of student expression was brought forth, resulting
in a flood of litigation questioning school administration and regula-
tion restricting student expression. 2

Some of the most vital and decisive litigation in the area of stu-
dent expression has originated in the Eighth Circuit. First came the
illustrious case of Tinker v. Des Moines Independent Community
School District3 in which the United States Supreme Court an-
nounced that high school students must be permitted to impart their
beliefs and sentiments where such does not hinder the educational
environment and discipline of the school. 4 In 1988, the United States
Supreme Court reviewed another Eighth Circuit decision, Hazelwood
School District v. Kuhlmeier,5 wherein the Court recognized a high
school official's right to review and restrain student speech in school
sanctioned newspapers. 6 Further, the Eighth Circuit decision in By-

* 2 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES

634-35 (5th ed. 1891) (quoting U.S. CONST. amend. I).
1. H. HUDGINS, JR. & R. VACCA, LAW AND EDUCATION: CONTEMPORARY ISSUES

AND COURT DECISIONS 252 (1979).
2. Id.
3. 393 U.S. 503 (1969).
4. Id. at 513.
5. 56 U.S.L.W. 4079 (U.S. Jan. 13, 1988).
6. Id.
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strom v. Fridley High School,7 will have a substantial impact in the
litigation of students' freedom of expression, particularly in under-
ground newspaper cases. The students in Bystrom asserted that their
first amendment rights were violated by Fridley High School's policy
requiring review of unofficial written material prior to distribution
on school premises.8 The Eighth Circuit held prior restraints are not
per se unconstitutional in the high school context.9

This Note sets forth the development of students' first amend-
ment freedom of expression rights in the context of school sanc-
tioned and underground newspaper publications.' 0 Additionally, this
Note stresses the importance of protecting the basic educational mis-
sion of our local schools" and the necessity of judicial deference to
school officials. 12 Finally, this Note recognizes the difference be-
tween expressions on and off school premises.13

FACTS AND HOLDING

On January 24, 1985, Cory Bystrom, John Collins and Jeremy
Scott-Martin Saperstein distributed an "underground newspaper"
known as Tour de Farce on: school district premises without prior no-
tice to any school district officials. 14 In addition to the distribution of
Tour de Farce, Collins, Bystrom and Saperstein were also involved in
the publication process.15

7. 822 F.2d 747 (8th Cir. 1987).
8. Id. at 749.
9. Id. at 750.

10. See irtfra notes 58-162 and accompanying text.
11. See infra notes 163-204 and accompanying text.
12. See infra notes 205-19 and accompanying text.
13. See inkfra notes 220-25 and accompanying text.
14. Stipulation of Facts at 1-2, Bystrom v. Fridley High School, No. 3-85-911 (D.

Minn. 1986). An "underground newspaper" would best be defined as an anonymous
newspaper written solely by the students without using any school owned equipment,
materials or facilities, and having no school related sponsorship or connection and dis-
tribution made without the knowledge of school officials. Id. at 2. See generally
Letwin, Regulation of Underground Newspapers On Public School Campuses in Cali-
fornia, 22 UCLA L. REV. 141, 142-43 (1974). Professor Letwin stated that:

[H]igh school students often choose to express grievances about their schools
and their society not through any official school forum but rather through the
non-sanctioned, underground, or alternative newspapers found in many urban
areas.... They deliver their observations in accents that are not always re-
strained and polite. They discuss candidly and openly issues that are often ta-
boo in the formal school curriculum - sex, birth control, and abortion....
Despite differences in tone and content, the underground newspapers do
share one crucial quality.... They criticize school authorities more severely
than such authorities wish to be criticized and in ways that they find acutely
objectionable.

Id.
15. Stipulation of Facts at 1-2, Bystrom. Exact involvement of these students in

the publication process is unknown but their involvement in the underground newspa-
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After a day of circulating this paper, school district officials in-
formed these students that distribution of their paper was an in-
fringement of a published school district policy. 16 The grounds upon
which such infringement was based was a lack of prior approval for
such distribution.17 The students were instructed that it would be
necessary to submit their newspaper to the school's principal for edi-
torial review to determine if the paper could be distributed.'8 Failure
to comply with the school district's policy would subject the students
to appropriate disciplinary action. 19

Justification for such action taken by Fridley High School offi-
cials was based on their "perception that the publication was to a sub-
stantial extent, vulgar, profane and indecent, and that the
distribution of the publication was in violation of the school district's
policy on distribution of unofficial written material on school prem-
ises."20 Bystrom, Collins and Saperstein exhausted all possible ad-
ministrative remedies 21 and subsequently sought a temporary
restraining order to permit them to circulate a second issue of Tour
de Farce.2 2 The court denied the students' motion.23 Subsequently,
the students circulated a second issue of Tour de Farce on the side-
walks and streets adjacent to high school premises.2 4 Fridley High
School undertook no disciplinary action in response to the students'
conduct.

2 5

Independent School District No. 14 subsequently adopted a re-
vised policy on distribution of unofficial literature prohibiting distri-

per Tour de Farce is acknowledged. See id. See also Amicus Brief of the Student
Press Law Center at 1, Bystrom v. Fridley High School, No. 86-5140 (8th Cir. 1986).

16. Stipulation of Facts at 2, Bystrom.
17. Bystrom, 822 F.2d at 749.
18. Amicus Brief of the Student Press Law Center at 2, Bystrom.
19. Stipulation of Facts at 2, Bystrom. Disciplinary action threatened to be taken

in subsequent distributions without prior approval would be suspension from school.
Amicus Brief of the Student Press Law Center at 2, Bystrom.

20. Appellant's Brief at 3, Bystrom v. Fridley High School, No. 86-5140 (8th Cir.
1986). It is important to remember that the court was dealing with the validity of the
school's policy on its face and whether or not the Constitution absolutely prohibits any
form of prior restraint on such distribution. See Bystrom, 822 F.2d at 750, 755. With
respect to the actual content of Tour de Farce, the court cautioned:

We have held only that the policy, as modified in accordance with this
opinion, is not unconstitutional on its face. This does not mean that every ap-
plication of the policy will be valid, or that it would have been valid if applied
to prohibit distribution of the particular newspaper produced by these
plaintiffs.

Id.
21. Amicus Brief of the Student Press Law Center at 2, Bystrom.
22. Appellant's Brief at 3, Bystrom.
23. Id.
24. Id.
25. Id.
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bution of unofficial written material without first delivering a copy to
the principal for review and approval. 26 In November, 1985, suit was

26. Appellant's Brief at 3, Bystrom; Bystrom, 822 F.2d at 749, 755. These guide-
lines provided in pertinent part:

I. Guidelines
Students of Fridley Independent School District No. 14 have the right,

protected by the First Amendment to the U.S. Constitution, to exercise free-
dom of speech. This includes the right to distribute, at reasonable times and
places, unofficial written material, petitions, buttons, badges, or other insignia,
except expression which:

(a) is obscene to minors;
(b) is libelous;
(c) is pervasively indecent or vulgar (secondary schools)/contains any in-

decent or vulgar language (elementary schools);
(d) advertises any product or service not permitted to minors by law;
(e) invades the privacy of another person or endangers the health or

safety of another person;

(g) presents a clear and present likelihood that, either because of its
content or the manner of distribution, it will cause a material and substantial
disruption of the proper and orderly operation and discipline of the school or
school activities, will cause the commission of unlawful acts or the violation of
lawful school regulations....
II. Procedures

Anyone wishing to distribute unofficial written material must first submit
for approval a copy of the material to the Principal or his/her secretary
twenty-four (24) hours in advance of desired distribution time....

III. Time, Place and Manner of Distribution
The distribution of written material shall be limited to a reasonable time,

place, and manner as follows:
(1) No written material may be distributed during and at the place of a

normal school activity if it is reasonably likely to cause a material and sub-
stantial disruption of that activity.

IV. Definitions
The following definitions apply to the following terms as used in this pol-

icy.
1. "Obscene to minors" is defined as:
(a) The average person, applying contemporary community standards,

would find that the written material, taken as a whole appeals to the prurient
interest of minors of the age to whom distribution is requested;

(b) The material depicts or describes, in a manner that is patently offen-
sive to prevailing standards in the adult community concerning how such con-
duct should be presented to minors of the age to whom distribution is
requested, sexual conduct such as intimate sexual acts (normal or perverted),
masturbation, excretory functions, and lewd exhibition of the genitals; and

(c) The material, taken as a whole, lacks serious literary, artistic, polit-
ical, or scientific value for minors.

3. "material and substantial disruption" of a normal school activity is d-
fined as follows:

(a) Where the normal school activity is an educational program of the
District for which student attendance is compulsory, "material and substantial
disruption" is defined as any disruption which interferes with or impedes the
implementation of that program.

6. "Libelous" is a false and unprivileged statement about a specific indi-
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brought by the students seeking declaratory and injunctive relief.2 7

On March 5, 1986, the Honorable Robert G. Renner of the United
States District Court for Minnesota declared that the "Distribution of
Unofficial Written Material on School Premises" policy violated the
students' first amendment rights. 28 While no written opinion was
rendered or published, the court held the school policy unconstitu-
tional "particularly as it refers to prior restraint. '29

The United States Court of Appeals for the Eighth Circuit va-
cated and remanded the district court's determination. 30 The Eighth
Circuit, in an opinion written by Judge Arnold, was bound by
Kuhlmeier v. Hazelwood School District 31 in which the court repudi-
ated the belief that prior restraints are per se unconstitutional in the
high school context.32 The Bystrom court found that the school dis-

vidual that tends to harm the individual's reputation or to lower him/her in
the esteem of the community.

Id. at 755-57.
27. Appellant's Brief at 4, Bystrom; Bystrom, 822 F.2d at 749.
28. Order for Judgment at 12, Bystrom v. Fridley High School, No. 3-85-911 (D.

Minn. 1986). Accordingly, plaintiffs' motion for summary judgment was granted and
defendant's motion for summary judgment denied. The claims asserted by the stu-
dents were that the school district's prior restraint policy was an unconstitutional en-
croachment on their first amendment rights, violated due process, and violated the
first and fourteenth amendments to the Constitution. Stipulation of Facts at 2-3, By-
strom. In granting plaintiffs' motion for summary judgment, Judge Renner stated that
he was "sympathetic to the problems" experienced by officials in our educational sys-
tem, but nonetheless found the school district's policy "unconstitutionally vague and
overbroad" and "not sufficiently clear so as to inform all who would attempt to comply
with its terms as to its meaning." Transcript of Summary Judgment Ruling at 28-29,
Bystrom v. Fridley High School, No. 3-85-911 (D. Minn. 1986).

29. Transcript of Summary Judgment Ruling at 30, Bystrom.
30. Bystrom, 822 F.2d at 755.
31. 795 F.2d 1368 (8th Cir. 1986).
32. Kuhimeier, 795 F.2d at 1374 n.5. The Eighth Circuit in Kuhlmeier was con-

fronted with a cause of action by a group of student staff members of their high school
newspaper asserting that their first amendment rights were violated when school offi-
cials censored certain articles of the school-sponsored paper. Id. at 1370. The
Kuhlmeier court found the high school newspaper to be public forum. Id. Thus, the
Eighth Circuit Court followed the Supreme Court's test wherein the Court found that
if prohibition of protected speech is to be held valid, school officials would have to
show that the prohibition of protected speech is to be held valid, school officials would
have to show that the prohibition was "necessary to avoid material and substantial in-
terference with school work or discipline.., or the rights of others." Id at 1374 (quot-
ing Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 511, 513
(1969)). This test has become known as the Tinker test or the Tinker standard.
Kuhlmeier, 795 F.2d at 1371; Shanley v. Northeast Indep. School Dist., 462 F.2d 960, 970
(5th Cir. 1972). See Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503,
513 (1969). The Kuhlmeier court was unable to find any evidence to support the prin-
cipal's view that he could reasonably predict that the censored material would have
created substantial disorder in the classroom or materially disrupt class work.
Kuhlmeier, 795 F.2d at 1375. Finally, the court was convinced that "school officials are
justified in limiting student speech, under this standard, only when publication of that
speech could result in tort liability for the school." Id. at 1376. See also Tinker, 393
U.S. 503 (1969), quoted in Nicholson v. Board of Educ. Torrance Unified School Dist.,
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trict's policy was not unconstitutional simply because it claimed a
right of prior review and restraint on the part of the school offi-
cials. 33 The court, having determined the school district's policy to be
constitutional, examined specific elements of the school district's pol-
icy guidelines.

34

First, the court addressed Guideline A which prohibited the dis-
tribution to minors of obscene material. 35 The court reasoned that
the school's definition was consistent with Ginsberg v. New York, 36

wherein the United States Supreme Court provided the government
with the power necessary to regulate distribution of written material

682 F.2d 858, 863 n.3 (9th Cir. 1982) (reasoning that prohibition of a scholastic newspa-
per requires a showing that it would substantially interfere with the operation of the
school); Shanley, 462 F.2d at 969 (stating that "(tihe test for curtailing in-school exer-
cise of expression is whether or not the expression or its method of exercise 'materi-
ally and substantially' interferes with the activities or discipline of the school"); Eisner
v. Stamford Bd. of Educ., 440 F.2d 803, 807 (2d Cir. 1971) (stating that "we cannot ig-
nore the oft-stressed and carefully worded dictum . . . that protected speech in public
secondary schools may be forbidden if school authorities reasonably forecast substan-
tial disruption of or material interference with school activities"); Riseman v. School
Comm., 439 F.2d 148, 149 (1st Cir. 1971) (recognizing the "duty of school authorities to
punish student conduct which materially disrupts class work"); Note, Administrative
Regulation of the High School Press, 83 MICH. L. REV. 625 (1984). The author stated:

[Tihe Second, Fourth and Fifth Circuits have held that prior restraints are
constitutionally permissible. The relevant language in Tinker refers to "any
facts which might reasonably have led school authorities to forecast substan-
tial disruption of or material interference with school activities." This lan-
guage implies that school authorities may prohibit expression before any
disruption actually occurs, based solely on a reasonable forecast of disruption.
This interpretation of the Tinker standard allows a system of prior screening
so that a school can properly determine which expression is likely to cause
disruption.

Id. at 635 (footnotes omitted).
33. Bystrom, 822 F.2d at 750.
34. Id. at 750-55.
35. Id. at 822 F.2d at 751-52. See supra note 26. The guidelines defined "obscene

to minors" as:
(a) The average person, applying contemporary community standards,

would find that the written material, taken as a whole appeals to the prurient
interest of minors of the age to whom distribution is requested;

(b) The material depicts or describes, in a manner that is patently offen-
sive to prevailing standards in the adult community concerning how such con-
duct should be presented to minors of the age to whom distribution is
requested, sexual conduct such as intimate sexual acts (normal or perverted),
masturbation, excretory functions, and lewd exhibition of the genitals; and

(c) The material, taken as a whole, lacks serious literary, artistic, polit-
ical, or scientific value for minors.

36. 390 U.S. 629 (1968). The Court stated:
We do not regard New York's regulation in defining obscenity on the basis of
its appeal to minors under 17 as involving an invasion of such minors' consti-
tutionally protected freedoms .... [E]ven where there is an invasion of pro-
tected freedoms, the power of the state to control the conduct of children
reaches beyond the scope of its authority over adults.

Id. at 638.
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to minors.37 The Ginsberg Court was confronted with a criminal stat-
ute which defined obscenity "harmful to minors. '38 This statute was
no more "specific and definite" than the provision of the Fridley
School District policy before the Bystrom court.39 Because the
school's definition of "obscene to minors" was an exact restatement
of the Supreme Court's definition, the Bystrom court did not find this
provision to be void for vagueness.40

Second, the Bystrom court dealt with Guideline B, which prohib-
ited the distribution of material which is libelous.41 The court found
this provision did not violate the Constitution, indicating that stu-
dent's rights under the first amendment do not include the freedom
of expression which "involves . . . invasion of the rights of others. ' 42

In upholding Guideline C, which prohibited students from circulating
material that is "pervasively indecent or vulgar, '43 the court 'Was
bound by Bethel School District No. 403 v. Fraser,44 wherein the
Supreme Court stated that "it is a highly appropriate function of pub-
lic school education to prohibit the use of vulgar and offensive terms
in public discourse. '45

In discussing Guideline D, the court found nothing vague or ob-
jectionable about the prohibition.46 Guideline D prohibited any ma-
terial that advertised "any product or service not permitted to minors
by law."'47 The court explained that first amendment protection does
not reach to the advertisement of illegal products in commercial
speech, such as liquor, and that high school students would recognize
that Guideline D applies to such products or services.48 Further, the
Bystrom court agreed with the district court's invalidation of Guide-
line E, which prohibited the distribution of material which "invades
the privacy of another person or endangers the health or safety of
another person. ' 49 The Bystrom court's rationale was that because
Minnesota's common law did not acknowledge the tort of invasion of
privacy and since Guideline E attempted to prohibit speech which
posed no threat to the school or anyone else for tort liability, such

37. Id. at 636-37.
38. Id. at 643. See supra note 35.
39. Bystrom, 822 F.2d at 752.
40. Id.
41. Id. at 752. See supra note 26.
42. Bystrom, 822 F.2d at 752 (citing Tinker, 393 U.S. at 513).
43. Id. at 752-53. See supra note 26.
44. 106 S. Ct. 3159 (1986).
45. Id. at 3165.
46. Bystrom, 822 F.2d at 753.
47. Id. (citing Joint Appendix at 24, Bystrom v. Fridley High School, 822 F.2d 747

(8th Cir. 1987)). See supra note 26.
48. Bystrom, 822 F.2d at 753.
49. Id. at 753 (citing Joint Appendix at 24, Bystrom). See supra note 26.
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provision was inconsistent with prior court decisions and thus could
not stand.50

Finally, the court addressed Guideline G, which prohibited ex-
pressions that present a "clear and present likelihood" that there will
be a "material and substantial disruption" of the "operation and disci-
pline" of the school environment.5 1 The court's reasoning relied on
the compliance of the school's policy with the Tinker test in that the
policy required more than "undifferentiated fear or apprehension. '5 2

The court found the policy required school officials to show the
"existence of specific facts upon which the likelihood of disruption
can be forecast. '53

Concurring, Judge Henley believed the court should have ex-
amined whether the speech desired to be regulated was protected
under the first amendment.54  Judge Henley stated, "Absent
Kuhlmeier, [he] would hold that a school official may prohibit the
distribution of materials on school grounds which invades the privacy
of others in intimate matters not the subject of public concern. '55

Judge McMillian, concurring in part and dissenting in part, as-
serted that any prior restraint or regulations on unofficial student
written materials should be narrowly constructed, as opposed to rules
which simply "impos[e] disciplinary sanctions for distribution of
materials subject to censorship by school authorities. '5 6  Judge
McMillian conceded, however, that school officials have the power to
regulate students' first amendment rights only when "they can rea-
sonably forecast substantial disruption of or material interference
with school activities because of the students' exercise of their pro-
tected rights. '57

50. Bystrom, 822 F.2d at 753-54.
51. Id. at 754-55 (citing Joint Appendix at 24, Bystrom). See supra note 26. A

later provision of this policy set forth that:
In order for expression to be considered disruptive, there must exist specific
facts upon which the likelihood of disruption can be forecasted including past
experience in the school, current events influencing student activities and be-
havior, and instances of actual or threatened disruption relating to the written
material in question.

Bystrom, 822 F.2d at 754 (citing Joint Appendix at 27-28, Bystrom).
52. Bystrom, 822 F.2d at 754.
53. Id.
54. Id. at 758 (Henley, J., concurring).
55. Id. at 759 (Henley, J., concurring) (footnote omitted).
56. Id. at 761 (McMillian, J., concurring in part and dissenting in part).
57. Id. at 763 (McMillian, J., concurring in part and dissenting in part). Judge

McMillian stated that:
The variety of protected student conduct and speech that school authorities
have sought to regulate, from armbands to underground newspapers, force-
fully reminds us that the courts must vigilantly protect the first amendment
rights of students to challenge authority, to question social values, to criticize
and disagree, to attack the status quo, and, most fundamentally, to express

1192 [Vol. 21



FIRST AMENDMENT; HIGH SCHOOLS

BACKGROUND

RECENT PRONOUNCEMENTS

Hazelwood School District v. Kuhlmeier

The most recent discussion regarding prior restraint and the first
amendment rights of high school students is Hazelwood School Dis-
trict v. Kuhlmeier.ss In Kuhlmeier, the United States Supreme
Court recognized a high school official's right to review and restrain
student speech in a school-sanctioned newspaper. 59 The circum-
stances out of which the alleged violation of first amendment rights

arose was the school principal's deletion of two pages from the
school-sponsored newspaper. 60 The two deleted pages contained one
article describing students' experiences with pregnancy and another

article discussing the effect of divorce on students.6 1

Throughout the 1983 spring term at Hazelwood East High
School, Cathy Kuhlmeier, Leslie Smart and Lee Anne Tippett-West
were involved in the production of their school's newspaper as a part
of their Journalism II class.6 2 The newspaper was entitled the Spec-

trum and was written and designed primarily by the students of the
Journalism II class.6 3 The Spectrum was circulated approximately

themselves freely and vigorously, even if such expression does not reflect the
level of civil discourse that we would prefer.

Id. at 763-64 (McMillian, J., concurring in part and dissenting in part).
58. 56 U.S.L.W. 4079 (Jan. 13, 1988).
59. Id. at 4082-83. See Nicholson v. Board of Educ. Torrance Unified School Dist.,

682 F.2d 858, 863 (9th Cir. 1982) (stating that "[w]riters on a high school newspaper do
not have an unfettered constitutional right to be free from pre-publication review");
Trachtman v. Anker, 563 F.2d 512, 517 (2d Cir. 1977) (supporting prior restraints, the
court stated school officials must show a reasonable basis for interference with student
speech). See also H. HUDGINS, JR. & R. VACCA, LAW AND EDUCATION: CONTEMPORARY
ISSUES AND COURT DECISIONS 261 (1979) (stating that "school boards and school ad-
ministrators usually exercise more control over school publications than they do over
non-school sponsored publications"). Cf. Baker v. Downey Bd. of Educ., 307 F. Supp.
517, 527 (C.D. Cal. 1969) (stating that "freedom of speech is not the right to say any-
thing one may please in any manner or place"). But cf. E. REUTTER, JR., & R. HAMIL-
TON, THE LAW OF PUBLIC EDUCATION 554 (2d ed. 1976). Reutter and Hamilton stated:

Publications paid for with school funds or produced as a part of the cur-
riculum of a school are subject to more controls than are papers produced by
students off premises.... However, the fact that a newspaper is financed by
the school does not give the school authorities either the duty or the right to
determine content per se.

Id.
60. Kuhimeier, 56 U.S.L.W. at 4080. The newspaper was published approximately

every three weeks during the 1982-83 school year. Students distributed more than
4,500 copies of the newspaper to fellow students, school employees, and the
community.

61. Id.
62. Kuhlmeier v. Hazelwood School Dist., 607 F. Supp. 1450, 1451 (E.D. Mo. 1985).
63. Kuhimeier, 56 U.S.L.W. at 4080. while stories were primarily written by the

students of the Journalism II class, other students were able to write articles for possi-
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every three weeks and was financed by sales revenues of the school
newspaper and supplemental school board funding.64

The teacher supervising the school's journalism class was re-
quired to submit page proofs to the school's principal for final ap-
proval before publication and distribution of the paper.65 Having
determined to delete the two pages from the school's newspaper, the
principal did not subsequently notify the student authors. 66 Students
became aware of the principal's actions when the paper was made
available for distribution.67

The Court acknowledged that students' first amendment rights
in the public educational system are not as all-inclusive as the rights
of adults in other settings, and application of the first amendment
must occur under the unique characteristics of the school environ-
ment.68 Continuing, the Court observed that school officials need not
allow student speech that is incompatible with the school's educa-
tional endeavors even though censorship of similar speech outside
the school environment would be impermissible.69 Likewise, the

ble publication. Kuhlmeier, 607 F. Supp. at 1452-53. See Note, Tinkering With High
School Press: Kuhlmeier v. Hazelwood School District, 20 CREIGHTON L. REV. 1199,
1200-1204 (1987) (discussing the actual involvement of each student, the faculty, and
the administration as well as covering the facts in Kuhlmeier).

64. Kuhlmeier, 56 U.S.L.W. at 4080.
65. Id. at 4080. Only two of the articles contained on the deleted pages were

found objectionable by the principal. Id. The unobjectionable articles dealt with run-
aways, teen pregnancy generally, teenage marriage, and juvenile delinquents. These
articles were excised only because they happened to be on the same pages as the objec-
tionable articles. Id. at 4080 n.1.

66. Kuhlmeier, 795 F.2d at 1371.
67. Id.
68. Kuhlmeier, 56 U.S.L.W. at 4081. See, Bethel School Dist. No. 403 v. Fraser, 106

S. Ct. 3159 (1986); Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503
(1969). In addition to the legitimate pedagogical concerns, the Court addressed student
speech in light of a school district's basic educational mission. Kuhlmeier, 56 U.S.L.W.
at 4081. The Court's mention of the school's basic educational mission stems from its
discussion of the role and purpose of our educational system in Fraser. Id. at 4081 (cit-
ing Fraser, 106 S. Ct. at 3164). In Fraser, the Court stated that " 'public education must
prepare pupils for citizenship in the [r]epublic .... It must inculcate the habits and
manners of civility as values in themselves conducive to happiness and as indispensa-
ble to the practice of self-government in the community and the nation.'" Fraser, 106
S. Ct. at 3164 (quoting C. BEARD & M. BEARD, NEW BASIC HISTORY OF THE UNITED
STATES 228 (1968)). The Fraser Court stated:

These fundamental values of 'habits and manners of civility' essential to a
democratic society must, of course, include tolerance of divergent political and
religious views, even when the views expressed may be unpopular. But these
'fundamental values' must also take into account consideration of the sensibil-
ities of others, and, in the case of a school, the sensibilities of fellow students.
The undoubted freedom to advocate unpopular and controversial views in
schools and classrooms must be balanced against the society's countervailing
interest in teaching students the boundaries of socially appropriate behavior.

Fraser, 106 S. Ct. at 3164.
69. Kuhlmeier, 56 U.S.L.W. at 4079.
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Court recognized that local school boards, rather than the federal
courts, are the appropriate bodies to determine what type and man-
ner of speech is acceptable in the classroom and school
environment.

70

The two underlying questions the Court addressed in reaching its
decision was whether the school's newspaper was properly character-
ized as a public forum for student expression and whether a school
was required under the first amendment to necessarily promote spe-
cific student expression. 71 As to the first question, the Court indi-
cated that for a public school to be treated as a public forum, it would
be necessary for school officials to engage, "by policy or by practice,"
in making available such facilities to the public at large on an un-
restricted basis.72 The Court was unable to find sufficient evidence to
establish the existence of a "clear intent" on the part of school offi-
cials to create a public forum.73 Rather, the Court found that school
officials reserved school premises as a supervised learning environ-
ment and therefore determined that school officials could "regulate
the contents of Spectrum in any reasonable manner. '74

The Court answered the second question, whether a school is re-
quired to promote student expression, in the negative, and clearly an-
nounced that a school's decision to censor a school sponsored
newspaper would not violate the first amendment unless it served no
valid educational purpose. 75 In so holding, the Court stated that "Ed-
ucators do not offend the First Amendment by exercising editorial
control over the style and content of student speech in school-spon-
sored expressive activities so long as their actions are reasonably re-
lated to legitimate pedagogical concerns. '76

In conjunction with the principal's decision to delete the articles,
the Court asserted that teachers and school officials must be permit-
ted to set standards for student speech higher than standards ex-
pected of newspaper publishers where such speech is distributed

70. Id. at 4081 (citing Fraser, 106 S. Ct. at 3165).
71. Kuhmeeier, 56 U.S.L.W. at 4081, 4082.

72. Id. at 4081 (quoting Perry Educ. Ass'n. v. Perry Local Educators' Ass'n., 460
U.S. 37, 47 (1983)). The Court also set forth the view that local public schools do not
have the characteristics of other traditional public forums which have been typically
used for assembling, expressing one's views, communication among citizens, and de-
bate and discussion of public questions. Id. at 4081. See Hague v. CIO, 307 U.S. 496, 515
(1939); Widmar v. Vincent, 454 U.S. 263, 267-68 n.5 (1981).

73. Kuhimeier, 56 U.S.L.W. at 4082 (quoting Cornelius v. NAACP Legal Defense
& Educational Fund, Inc., 473 U.S. 788, 802 (1985)).

74. Kuhimeier, 56 U.S.L.W. at 4082. The court continued in stating that it was
this standard, rather than its decision in Tinker, which governed Kuhimeier. Id.

75. Id. at 4082-83.
76. Id. at 4082 (footnote omitted).
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under the school's control and sponsorship. 77 Accordingly, school of-
ficials may completely prohibit the circulation of student speech
which does not meet such standards.78

Bethel School District No. 403 v. Fraser

While students at Hazelwood East High School were involved in
the publication of their school newspaper, Matthew Fraser was deliv-
ering a nominating speech for a fellow student running for a student
government position at Bethel High School in Bethel, Washington.79

The assembly at which this speech was delivered consisted of approx-
imately 600 high school students with a high percentage of the stu-

77. Id. at 4082. While the Court has clearly spoken regarding a school's right to
censor school-sponsored publications, and though such holding may support a school's
determination to draft regulations requiring students to submit nonschool-sponsored
publications for pre-distribution review, the Court stated:

We reject respondents' suggestion that school officials be permitted to ex-
ercise prepublication control over school-sponsored publication only pursuant
to specific written regulations. To require such regulations in the context of a
curricular activity could unduly constrain the ability of educators to educate.
We need not now decide whether such regulations are required before school
officials may censor publications not sponsored by the school that students
seek to distribute on school grounds.

Id. at 4082 n.6 (citing Baughman v. Freienmuth, 478 F.2d 1345, 1350 (4th Cir. 1973)).
78. Kuhlmeier, 56 U.S.L.W. at 4082. The Kuhlmeier pronouncement has ex-

panded the scope of prior restraint in the high school as defined in previous federal
cases. See Nicholson, 682 F.2d at 863. The question in Nicholson was whether a
teacher had a personal first amendment right to encourage publication of controversial
articles in the high school newspaper in contravention of a school policy requiring pre-
publication review for accuracy. Id. at 862-63. The Nicholson court was not presented
with a situation where school authorities prohibited or censored a student publication.
Id. at 863 n.3. Nevertheless, the court indicated that students writing for a school
newspaper do not possess unrestricted constitutional rights free from prepublication
review. Id. at 863. The court added that "[s]ince scholastic newspapers fall within the
ambit of the first amendment, outright prohibition or censorship would require a
strong showing on the part of the school administrators that publication of the forbid-
den materials would 'materially and substantially interfere with the requirements of
appropriate discipline in the operation of the school .... ' " Id. at 863 n.3 (quoting
Tinker, 393 U.S. at 509). See also Thomas v. Board of Educ., 607 F.2d 1043, 1049 (2d
Cir.' 1979), cert. denied, 444 U.S. 1081 (1980) (stating that "school officials must have
some latitude within the school in punishing and prohibiting ordinarily protected
speech ... in recognition of the fact that the school has a substantial educational inter-
est in avoiding the impression that it has authorized a specific expression"); Quarter-
man v. Byrd, 453 F.2d 54, 58 (4th Cir. 1971) (footnote omitted) (holding that "school
authorities may ... exercise prior restraint upon publications ... where they can 'rea-
sonably forecast substantial disruption of or material inteference with school activi-
ties.' ") (quoting Eisner, 440 F.2d at 806-07); Reineke v. Cobb County School Dist., 484
F. Supp. 1252, 1257 (N.D. Ga. 1980) (adhering to the Tinker standard); Trager, Freedom
of the Press in College and High Schools, 35 ALB. L. REV. 161, 171 (1971) (footnote
omitted) (stating that "[school] officials must be able to conclusively prove that serious
disruption would have occurred upon publication for courts to uphold any form of
prior censorship").

79. Bethel School Dist. No. 403 v. Fraser, 106 S. Ct. 3159, 3162 (1986) (Brennan, J.,
concurring). In Bethel, Matthew Fraser delivered the following speech:
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dents being fourteen years old.80 Fraser was advised by two Bethel
High teachers to refrain from giving this speech because of its inap-
propriate nature and that if he insisted on delivering the speech, seri-
ous consequences would follow.8 1

Observers noting student reaction to Fraser's speech indicated
that there were students hooting, yelling and making "gestures
graphically simulat[ing] the sexual activities. '8 2 A school counselor
also observed that some students seemed "bewildered and embar-
rassed by the speech."8 3 The following day, the assistant principal in-
formed Fraser that school officials believed his speech violated a
school disciplinary rule.8 4 Fraser admitted that he had intentionally
included sexual innuendos in his speech.8 5 As a result of the school's
view that his speech violated a disciplinary rule and his subsequent
admission, Fraser was given a three day suspension and removed
from the list of potential graduation speakers.8 6

Fraser pursued grievance procedures made available by the
school district in an attempt to reverse the disciplinary measures im-
posed by school officials.8 7 The grievance officer found his speech to
have been "indecent, lewd, and offensive to the modesty and de-
cency" of those students and teachers attending the assembly.88 As a
result of the officer's determination, the officer supported the school
officials' disciplinary measures.8 9 Subsequent to this determination, a

I know a man who is firm - he's firm in his pants, he's firm in his shirt,
his character is firm - but most . . .of all, his belief in you, the student of
Bethel, is firm.

Jeff Kuhlman is a man who takes his point and pounds it in. If necessary,
he'll take an issue and nail it to the wall. He doesn't attack things in spurts -
he drives hard, pushing and pushing until finally - he succeeds.

Jeff is a man who will go to the very end - even the climax, for each and
every one of you.

So vote for Jeff for A.S.B. vice-president - he'll never come between you
and the best our high school can be.

Id. at 3167 (Brennan, J., concurring) (quoting Appendix at 47, Bethel School Dist. No.
403 v. Fraser, 186 S. Ct. 3159 (1986)).

80. Fraser, 106 S. Ct. at 3162.
81. Id.
82. Id.
83. Id. One teacher found it necessary to "forgo a portion of the scheduled class

lesson in order to discuss the speech with the class." Id.

84. Id. The school disciplinary rule that prohibits the use of obscene language
provides: "Conduct which materially and substantially interferes with the educational
process is prohibited, including the use of obscene, profane language or gestures." Id.

The student was "also given copies of five letters submitted by teachers, describing his
speech at the assembly." Id.

85. Id.
86. Id. at 3162. Fraser was nonetheless permitted to speak at the graduation cere-

mony in accordance with the district court's injunction. Id. at 3167 n.*.
87. Id. at 3162.
88. Id.
89. Id. at 3162-63. The grievance officer determined that the speech came within
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lawsuit was brought against the school by Fraser, alleging that his
first amendment right to freedom of speech had been violated.90

The Fraser Court recognized the long standing view that stu-
dents do not give up their constitutional rights to freedom of speech
merely by entering school premises.9 1 Nonetheless, the Court held
that Bethel High School officials did not go beyond their allowable
authority in suspending Fraser for delivering his offensive speech.9 2

Fraser's speech was disruptive of the school's basic educational pur-
pose and educational environment. 93 Therefore, the school's actions
were within its permissible authority.94

The Court, in discussing the fundamental values of our society,
indicated that while tolerance must be given to various types of
speech, consideration must also be accorded to the feelings of other
students and to the interest of teachers in educating students. 95 The
Court continued by stating that the school is best suited to instill in
our youth these fundamental values to insure a strong democratic so-
ciety for tomorrow and nothing in the Constitution forbids our educa-

the ordinary meaning of "obscene." Id. at 3162. The usual test for determining
whether language is obscene has been delineated by the United States Supreme Court.
See Miller v. California, 413 U.S. 15 (1973). The Court in Miller set out guidelines in
defining obscenity:

(a) whether 'the average person, applying contemporary community stan-
dards' would find that the work, taken as a whole appeals to the prurient in-
terest; (b) whether the work depicts or describes, in a patently offensive way,
sexual conduct specifically defined by the applicable state law; and (c)
whether the work, taken as a whole, lacks serious literary, artistic, political,
or scientific value.

Id. at 24 (quoting Roth v. United States, 354 U.S. 476, 489 (1957)). See also Note,
Mathew Fraser Sheds His Constitutional Rights To Freedom Of Speech At The School-
house Gate, 20 AKRON L. REV. 563, 566 n.35 (stating that the determination as to
whether a student's speech is obscene is best suited with the local school board).

90. Fraser, 106 S. Ct. at 3163. Fraser was allowed to return to school after serving
two days of his suspension. Id. Fraser brought suit by his father as guardian ad litem.
Id.

91. Id. at 3163 (citing Tinker, 393 U.S. at 506). See Note, Constitutional Law:
Freedom of Speech in the Public Schools - Fraser v. Bethel School District Revisited,
39 OKLA. L. REV. 473, 474 (1986). See generally Note, Beyond the Schoolhouse Gate:
Protecting the Off-Campus First Amendment Freedoms of Students, 59 NEB. L. REV.
790, 807 (1980) (stating that "[b]y walking through the schoolhouse gate and entering
the school, the students of necessity sacrifice some of the expansiveness characteristic
of their rights of expression"); Note, 20 AKRON L. REV. at 570 (stating that "[a]lthough
the courts have given schools enough discretion to insure that students will be pro-
tected from indecent language and other student misconduct, the material disruption
standard remains inside the school house gates").

92. Fraser, 106 S. Ct. at 3166.
93. Id.
94. Id.
95. Id. at 3164. Along this line, the Court set forth some of the most vigorous

political debates in history and concluded by asking the following rhetorical question:
"Can it be that what is proscribed in the halls of Congress is beyond the reach of
school officials to regulate?" Id.
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tional system from prohibiting certain types of expression as
unacceptable.96 Also, the Court stated that "[t]he First Amendment
does not prevent the school officials from determining that to permit
a vulgar and lewd speech such as respondent's would undermine the
school's basic educational mission. '97

In structuring procedures or regulations necessary to impose dis-
ciplinary actions, the Court respected the importance of maintaining
the informal student - teacher relationship. 98  Accordingly, the
Court reiterated that where a school must impose disciplinary meas-
ures for various unexpected conduct which is disruptive of the educa-
tional environment, such procedures need not be as specific as a
criminal statute imposing criminal sanctions.9 9 Within this public ed-
ucational system, the Constitution does not force school officials,
teachers and parents to "surrender control of the American public
school system to public school students."'1 °

ESTABLISHED PRONOUNCEMENT

Tinker v. Des Moines Independent Community School District

The Supreme Court in Tinker v. Des Moines Independent Com-
munity School District,1°1 handed down a landmark decision that has
greatly influenced the duties of public schools, the essence of educa-
tion, the applicability of the first amendment's right to free speech
within the school environment, and youth's role in society.'0 2 The
Tinker Court held that school officials could not forbid students from

96. Id. at 3165 (stating that "determination of what manner of speech in the class-
room or in school assembly is inappropriate properly rests with the school board"). Id.

97. Id. at 3166.
98. Id. Cf. Baker v. Downey City Bd. of Educ., 307 F. Supp. 517, 519 (C.D. Calif.

1969) (involving suspension of high school students for use of profanity or vulgarity in
off campus newspaper). The Baker court found suspensions a "reasonable exercise of
the power and discretion of the secondary school authorities in the maintaining of an
atmosphere conducive to an orderly program of classroom study and learning and re-
spect for legitimate and necessary administrative rules and State laws." Id. at 525 (ci-
tations omitted).

99. Fraser, 106 S. Ct. at 3166. In discussing such school regulations, the
Kuhlmeier Court stated that "[t]o require such regulations in the context of a curricu-
lar activity could unduly constrain the ability of educators to educate." Kuhlmeier, 56
U.S.L.W. at 4082 n.6. However, the Kuhlmeier Court did not determine whether such
regulations were necessary before censorship by school authorities of non-sponsored
school publications which students seek to circulate on school premises. Id.

100. Fraser, 106 S. Ct. at 3166 (quoting Tinker, 393 U.S. at 526 (Black, J.,
dissenting)).

101. 393 U.S. 503 (1969).
102. Diamond, The First Amendment and Public Schools: The Case Against Judi-

cial Intervention, 59 TEX. L. REV. 477, 478 (1981). See also Note, Prior Restraints in
Public High Schools, 82 YALE L.J. 1325, 1328 (1973) (discussing Tinker standing for the
applicability of the first amendment to student expression).
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wearing black armbands in protest of the war in Vietnam.10 3

The principals of the Des Moines school system became cogni-
zant of the students' plan to wear the armbands and implemented a
policy prohibiting students from engaging in such conduct.1 0 4 The
students wore the armbands in violation of the school's policy and
were subsequently suspended.1 0 5

The district court upheld the school's policy and subsequent ac-
tion as reasonably designed to deter disturbance of the structured
classroom environment.1 0 6 The district court believed that school of-
ficials had an obligation to deter such disturbances, and the restric-
tions that this policy inflicted on first amendment rights were
minor.10 7 The district court's determination was upheld by the
Eighth Circuit without opinion.' 08

On appeal to the United States Supreme Court, Justice Fortas,
writing for the majority, reversed the Eighth Circuit's decision by
stating that "[f]irst amendment rights, applied in the light of the spe-
cial characteristics of the school environment, are available to teach-
ers and students."' 0 9 In an often quoted statement, the Court stated
"[it can hardly be argued that either students or teachers shed their
constitutional rights to freedom of speech or expression at the school
house gate." 110 Weighing the conflict between students' exercise of
first amendment rights and rules of school authorities, the Court
stressed its commitment to support the broad authority of states and
school authorities "consistent with fundamental constitutional safe-
guards, to prescribe and control conduct in the schools.""'

The test employed by the Tinker Court to warrant extinguish-
ment of student expression demanded a "material and substantial in-
terference with schoolwork or discipline. 11 2 The Tinker test is

103. Tinker, 393 U.S. at 514. The Court's language, previous to its determination
that the school's actions were offensive to Constitutional guarantees, set forth that "[i]f
a regulation were adopted by school officials forbidding discussion of the Vietnam con-
flict, or the expression by any student of opposition to it anywhere on school property
except as part of a prescribed classroom exercise, it would be obvious that the regula-
tion would violate the constitutional rights of students, at least if it could not be justi-
fied by a showing that the students' activities would materially and substantially
disrupt the work and discipline of the school." Id. at 513.

104. Id. at 504.
105. Id.
106. Id. at 504-05. See Levin, Educating Youth for Citizenship: The Conflict Be-

tween Authority and Individual Rights in the Public School, 95 YALE L.J. 1647, 1650-51
(1986).

107. Tinker v. Des Moines School Dist., 258 F. Supp. 971, 972-73 (S.D. Iowa 1966).
108. Tinker v. Des Moines School Dist., 383 F.2d 988, 988 (8th Cir. 1967).
109. Tinker, 393 U.S. at 506.
110. Id.
111. Id. at 507.
112. Id. at 511. See Blackwell v. Issaquena County Bd. of Educ., 363 F.2d 749, 754
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satisfied where it has been demonstrated that real disorder and dis-
ruption have occurred, or by demonstrating there to be a reasonable
basis for forecasting the potential disturbance. 113 One must balance
this approach, however, with the Court's statement that "in our sys-
tem, undifferentiated fear or apprehension of disturbance is not
enough to overcome the right to freedom of expression. '114

HIGH SCHOOL UNDERGROUND NEWSPAPER CASES

Burch v. Barker

As recently as January 12, 1987, it has been held that a policy of
prior restraint in a public high school is not unconstitutional per se
and that such a prior restraint policy is justified where an uncensored
underground paper presents the potential of interfering and dis-
turbing the operation of a school. 115

On May 23, 1983, five students of Lindbergh High School circu-
lated Bad Astra, an anonymous newspaper, without the knowledge of
school officials. 116 Expenditures for the production of Bad Astra
came out of the student authors' own resources and was developed on
their own time and off school premises. 1 1 7 Even though the paper

(5th Cir. 1966); Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966). What has become
known as the Tinker test was expressed by the Court as follows:

[C]onduct by the student, in class or out of it, which for any reason -
whether it stems from time, place, or type of behavior - materially disrupts
class work or involves substantial disorder or invasion of the right of others is,
of course, not immunized by the constitutional guarantee of freedom of
speech.

Tinker, 393 U.S. at 513.
113. Tinker, 393 U.S. at 509, 514. See Butts v. Dallas Indep. School Dist., 436 F.2d

728, 731 (5th Cir. 1971) (stating that first amendment constraints do not mandate that
school boards and school officials wait until disruption actually occurs). See also Quar-
terrnan, 453 F.2d at 58-59 (4th Cir. 1971) (holding that "[i]f a reasonable basis for such a
forecast exists, it is not necessary that the school stay its hand in exercising a power of
prior restraint until disruption actually occurred").

114. Tinker, 393 U.S. at 508.
115. Burch v. Barker, 651 F. Supp. 1149, 1154 (W.D. Wash. 1987). See also Baugh-

man v. Freienmuth, 478 F.2d 1345, 1348 (4th Cir. 1973) (stating that prior restraints
may be utilized by school officials to regulate student newspapers circulated on school
grounds where school authorities can reasonably predict that a substantial disruption
will occur as a result of the publication); Shanley, 462 F.2d at 969 (noting that "[t]here
is nothing unconstitutional per se in a requirement that students submit materials to
the school administration prior to distribution"); Quarterman, 453 F.2d at 58 (stating
that school officials may exercise prior restraint on student publications).

116. Burch, 651 F. Supp. at 1151. Plaintiffs were present and past Lindbergh High
School students and their parents. Defendants were Brian H. Barker (Lindbergh High
Principal), Gary F. Kowles (School Superintendent), and members of the Renton
School District Board of Directors. Id.

117. Id. Approximately 350 copies were delivered to the school on May 20, 1983, by
the mother of one of the student authors. Id. She placed copies in faculty and staff
mail boxes while others were circulated on school premises at a school-sponsored
event. Id.
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was found to contain no profane language or obscenity, a significant
amount of class disruption resulted.118

A couple of days after distribution of the anonymous newspaper,
school officials identified the student authors, informed them that
the distribution of Bad Astra was in violation of school regulations,
and accordingly disciplined these students by placing a mild letter of
reprimand in each student author's school file.119 The students ap-
pealed the principal's disciplinary measures to the school superinten-
dent, who upheld the principal's determination. 120 Subsequently, the
student authors failed to appeal the superintendent's decision to the
school board as required by the old school policy. 121 Instead, the stu-
dents challenged the school's policy in court122

The major issue presented to the district court was the facial
constitutional validity of the school's policy which required prior ap-
proval of student materials before circulation. 123 The district court
found that the high school's prior restraint policy, as a whole, was
constitutional. 124 The court found convincing evidence revealing that
uncensored student materials that have been published and distrib-
uted in other high schools caused or possessed the potential of caus-
ing substantial disruption because they were distributed without
prior approval.125 The Burch court acknowledged that there was a
strong presumption against prior restraint and that "students do not
shed their constitutional rights to freedom of speech or expression at
the school house gate."'1 26 Nonetheless, students' rights cannot be
said to be as expansive as those of adults and, accordingly, school pol-
icies that are reasonably structured may alter or restrict these rights
to accommodate the special needs of the school environment.127

While the Burch court held the prior restraint policy constitu-
tional under the circumstances, it asserted a maxim it believed

118. Id. at 1151-52.
119. Id. at 1152. Discipline was imposed by the principal because (1) students

signed pseudonyms rather than their actual names as required by the old policy; and
(2) a copy of the anonymous newspaper was not given to the principal prior to distribu-
tion which was also required by the old policy. Id.

120. Id. at 1152.
121. Id. Before, during, and after distribution of 'Bad Astra,' the school board and

school superintendent were in the process of revising the old policy. Id. Student au-
thors were critical of the old policy and proposed new policies by presenting written
and oral arguments. Id.

122. Id. at 1151.
123. Id. at 1152.
124. Id. at 1155.
125. Id. at 1153. The court stated that "expert testimony corroborated the fact that

his potential for disturbance from publication of uncensored student writings exists."
Id.

126. Id. (quoting Tinker, 393 U.S. at 506).
127. Id. at 1154 (citing Nicholson, 682 F.2d at 863 (9th Cir. 1982)).
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should be carefully followed: "When in doubt, do not censor."'128 In
conjunction therewith, the court stated that where school officials es-
tablish a prior restraint policy, they likewise have the "constitutional
obligation to seek to attempt to control potential harm in any reason-
able way before prohibiting distribution of written materials on
school grounds."'1 29 The court clearly noted that when a public high
school has established and implemented a prior restraint policy, such
policy must contain clear and adequate criteria and definitions, along
with appropriate procedural safeguards and explicit appellate review
in order to protect student expression from unconstitutional
censor.

130

Eisner v. Stamford Board of Education

In Eisner v. Stamford Board of Education,131 students at Rip-
powam High School of Stamford, Connecticut, desired to circulate a
newspaper of their own writings free from restraint imposed by a
school policy.1 32 In Eisner, these students authored, published and
distributed a nonschool-sponsored newspaper entitled the Stamford
Free Press.133 The newspaper's contents focused primarily on recent
controversial matters and was funded by the students' own re-
sources.134 School officials did not in any way inhibit or intervene in
the three issues that were distributed off campus.135 Only when the

128. Id. at 1155. All of the defendants stated that they would have permitted the
student authors to have circulated 'Bad Astra' as written. Id. at 1153. Most impor-
tantly, the court noted that had these articles been discussed with the principal prior
to distribution, the students may have decided to withdraw or reword the articles in
order to avoid causing conflict. The court stated that students must assume responsi-
bility of their conduct where the effect of such conduct might disrupt the integral stu-
dent-teacher relationship. Id.

129. Id. at 1155.
130. Id. at 1157.
131. 440 F.2d 803 (2d Cir. 1971).
132. Eisner, 440 F.2d at 805. On November 18, 1969, the Stamford, Connecticut,

Board of Education adopted the following policy:
Distribution of Printed or Written Matter. The Board of Education desires to
encourage freedom of expression and creativity by its students subject to the
following limitations:

No person shall distribute any printed or written matter on the grounds
of any school or in any school building unless the distribution of such ma-
terial shall have prior approval by the school administration.

In granting or denying approval, the following guidelines shall apply.
No material shall be distributed which, either by its content or by the
manner of distribution itself, will interfere with the proper and orderly
operation and discipline of the school, will cause violence or disorder, or
will constitute an invasion of the rights of others.

Id.
133. Eisner v. Stamford Board of Education, 314 F. Supp. 832, 833 (D. Conn. 1970).
134. Id.
135. Id.
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students began distribution of a fourth issue on school premises did
school officials warn that continued activity would result in suspen-
sion. 136 The students and school officials initially attempted to re-
solve the dispute, but when negotiations broke down, the students
subsequently filed suit.137

The district court determined that the school's policy was in vio-
lation of the students' right to freedom of expression and therefore
unconstitutional. 138 In so holding, the district court found the
school's regulation to be an unjustified "blanket prior restraint" that
unnecessarily suppressed free speech, and alienated and encouraged
violation among our youth.139 The United States Court of Appeals
for the Second Circuit affirmed the district court's decision by declar-
ing the school board's policy unconstitutional. 140 The Second Circuit
stated that:

The deceptively simple facts in this case generate legal
problems which summon up many centuries of political and
social thought and action concerning the relation between
the rights and powers of men, women, and children, and
their government. To resolve this problem we are required
to consider principles and concepts which courts have fash-
ioned over several decades of this century, giving concrete
effect to the proscription of the first amendment against any
law abridging freedom of expression, and apply them to the
unique social structure prevailing in a public system of sec-
ondary schools.14 1

In affirming the district court, the Second Circuit reasoned that
school systems may constitutionally prescribe prior restraints of the
distribution of student newspapers where the restraint follows a reg-
ulation providing sufficient procedural safeguards. 142

In order to make the school's regulation valid, the Eisner court
accordingly required the school to make its censorship determination

136. Id.
137. Id. On November 18, 1969, the "Board of Education restated its policy on the

matter." Id. at 833. See supra note 132.
138. Eisner, 440 F.2d at 805.
139. Eisner, 314 F. Supp. at 836.
140. Eisner, 440 F.2d at 805.
141. Id. at 804 (footnote omitted). The court went on to state:

The problems raised by this case defy geometric solutions. The best one can
hope for is to discern lines of analysis and advance formulations sufficient to
bridge past decisions with new facts. One must be satisfied with such present
solutions and cannot expect a clear view of the terrain beyond the periphery
of the immediate case. It is a frustrating process which does not admit of safe
analytic harbors.

Id. at 804-05 n.1.
142. Id. at 810. The court's procedural safeguard involved a "definite brief period

within which review of submitted material [could] be completed." Id.
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within a "definite brief time" while imposing no burden on the
school to initiate judicial review.1 43 Eisner therefore promotes dis-
pute resolution between the administration and students rather than
judicial review based on the belief that "[i]t is to everyone's advan-
tage that decisions with respect to the operation of local schools be
made by local officials.' '1 44

Shanley v. Northeast Independent School District

The Fifth Circuit followed the Eisner court's lead in Shanley v.
Northeast Independent School District145 in determining that "there
is nothing unconstitutional per se in a requirement that students sub-
mit materials to the school administration prior to distribution.' 46

The Shanley court found that the prior restraint was unconstitu-
tional wherein the specific facts of the case involved the distribution
of an underground newspaper where circulation was off-campus and
not during school hours, and that the newspaper was innocuous and
had procedural inadequacies. 1 47 Unlike Eisner, the Shanley court
placed burdens for justifying the prior restraint as follows:

(1) Expression by high school students can be prohibited alto-
gether if it materially and substantially interferes with school activi-
ties or with the rights of other students or teachers or if the school
administration can demonstrate reasonable cause to believe that the
expression would engender such material and substantial
interference;

(2) Expression by high school students cannot be prohibited
solely because other students, teachers, administrators or parents
may disagree with its content;

(3) Efforts at expression by high school students may be sub-
jected to prior screening under clear and reasonable regulation; and

(4) Expression by high school students may be limited in man-
ner, place or time by means of reasonable and equally-applied
regulations.

148

The court in Shanley explicitly stated that any regulation which

143. Id. The court placed the initiative on the students to seek judicial review, rea-
soning that "it would be highly disruptive to the educational process if a secondary
school principal were required to take a school newspaper editor to court every time
the principal reasonably anticipated disruption and sought to restrain its cause." Id.
The court also decided that there was no basis to require "the school officials must in
every instance conduct an adversary proceeding before they may act to prevent disrup-
tions." Id.

144. Id.
145. 462 F.2d 960 (5th Cir. 1972).
146. Id. at 969.
147. Id. at 978.
148. Id. at 970.
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attempts to restrain or prohibit materials distributed to students
must clearly set forth submission requirements, establish a brief and
reasonable time period in which an official must render their deci-
sion and provide a clear and understandable appeal process with a
brief and reasonable time limitation.149

Baughman v. Freienmuth

In Baughman v. Freienmuth, °5 0 a group of parents, acting on be-
half of their high school children, assailed certain regulations con-
tained in a state and local school policy statement. 151 In Baughman,
the students at Winston Churchill High School in Montgomery
County, Maryland, attempted to circulate a "position paper."'152 The
position paper was critical of the school's restriction imposed upon
the students. 5 3 As a result of the students distributing this newspa-
per in violation of a school regulation, the principal sent a warning
letter to each of the student's parents.154 No further disciplinary ac-
tion by school officials was taken.155

The policy statements provided that publications produced with-
out school sponsorship could be distributed only after the principal
had an opportunity to review the materials and determine if the
materials were free from "libelous or obscene language," did not ad-
vocate "illegal actions," and were not "grossly insulting to any group
or individual.' 5 6 The parents asserted that the school's policy consti-
tuted prior restraint on the distribution of nonschool-sponsored liter-
ature in violation of the first amendment. 57

Judge Craven, writing for the majority, noted that because high
school students' first amendment rights are not identical to those of
adults, there are circumstances where such prior restraints may be
valid.158 The Baughman court rested its determination on the stan-
dard that school officials could exercise prior restraint only when
they can reasonably predict that the publication would substantially

149. Shanley, 462 F.2d at 977-78.
150. 478 F.2d 1345 (4th Cir. 1973).
151. Id. at 1347.
152. Baughman v. Freienmuth, 343 F. Supp. 487, 488 (D. Md. 1972).
153. Id. The students' criticism focused on the regulation's requirement that stu-

dents submit non-school sponsored material to officials prior to distribution on school
grounds. Id.

154. Id. The warning letter simply notified the parents of their child's misbehav-
ior. Id.

155. Id.
156. Id. at 489.
157. Baughman, 478 F.2d at 1347.
158. Id. at 1348 (stating that while such restraints may be valid, "they come to this

court with a presumption against their constitutionality"). Id.
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disrupt or materially interfere with school activities. 159 The court
found that the school policy imposed an impermissible prior restraint
on publication and therefore held the regulation unconstitutional and
enjoined its enforcement. 160

Furthermore, the court found that the regulation did not provide
for a definite and reasonable time period that was short in duration
in which the principal need act.161 The Baughman court set forth
that where school districts desired to adopt or establish appropriate
regulations, such regulations must provide "narrow, objective, and
reasonable standards by which the material will be judged."'1 62

ANALYSIS

In Bystrom v. Fridley High School,16 3 the Eighth Circuit held a
high school's publication distribution policy was not unconstitutional
simply because it maintained the right of prior review and restraint
on the part of school officials.164 The Bystrom court's decision
strongly held the view that prior restraints are not per se unconstitu-
tional in the high school context.'6 5 This holding is correct because it
not only strengthens the basic educational mission of the American
educational system, which is necessary to preserve our democratic so-
ciety, but also supports the doctrine of judicial non-intervention in
the context of public education and reestablishes school officials' au-
thority to restrict students' first amendment rights.' 66 The Bystrom
decision properly considered the special characteristics of the school
environment in allowing the restriction of speech which is reasonably

159. Id.
160. Id. at 1351. The court in Baughman rested its decision on the following pro-

positions of law:
(a) Secondary school children are within the protection of the first

amendment, although their rights are not coextensive with those of adults.
(b) Secondary school authorities may exercise reasonable prior restraint

upon the exercise of students' first amendment rights.
(c) Such prior restraints must contain precise criteria sufficiently spelling

out what is forbidden so that a reasonably intelligent student will know what
he may write and what he may not write.

(d) A prior restraint system, even though precisely defining what may
not be written, is nevertheless invalid unless it provides for:

(1) A definition of "Distribution" and its application to different
kinds of material;

(2) Prompt approval or disapproval of what is submitted;
(3) Specification of the effect of failure to act promptly; and,
(4) An adequate and prompt appeals procedure.

Id.
161. Id. at 1348.
162. Id. at 1350.
163. 822 F.2d 747 (8th Cir. 1987).
164. See supra note 33 and accompanying text.
165. See supra note 32 and accompanying text.
166. New Jersey v. T.L.O., 469 U.S. 325, 343 n.9 (1985).
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believed to or actually will cause substantial disruption of or material
interference with educational activities.1 67 In our society today, most
if not all persons would regard education of our youth as conceivably
one of the most vital functions of the state and local governments. 168

PROTECTION OF THE EDUCATIONAL MISSION

The Bystrom decision was properly decided because local schools
have an educational mission and courts have given wide discretion to
school officials to prohibit interference with this mission. 169 The es-
sence of the American educational system is the "inculcat[ion of] fun-
damental values necessary to maintain our democratic system" of
government.1 70 In this respect, school officials must be allowed to
take into consideration the emotional maturity of the student body in
deciding whether to "disseminate student speech on potentially sensi-
tive topics. ' 171 Accordingly, the Eighth Circuit properly determined
that social, moral and traditional values are appropriate subjects of
the school's educational mission and that school officials must have
the authority to prohibit obscene, indecent and vulgar expressions
pursuant to teaching such values. 172 Further, the officials must pos-

167. See supra notes 51-53 and accompanying text.
168. Brown v. Board of Educ., 347 U.S. 483, 493 (1954). The United States Supreme

Court continued along this line by stating:
Compulsory school attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of education to our demo-
cratic society. It is required in the performance of our most basic public re-
sponsibilities, even service in the armed forces. It is the very foundation of
good citizenship. Today it is a principal instrument in awakening the child to
cultural values, in preparing him for later professional training, and in help-
ing him to adjust normally to his environment. In these days, it is doubtful
that any child may reasonably be expected to succeed in life if he is denied the
opportunity of an education. Such an opportunity, where the state has under-
taken to provide it, is a right which must be made available to all on equal
terms.

Id.
169. See Bethel School Dist. No. 403 v. Fraser, 106 S. Ct. 3159, 3165 (1986).
170. Id. at 3164 (quoting Ambach v. Norwick, 441 U.S. 68, 76-77 (1979)).
171. Hazelwood School Dist. v. Kuhlmeier, 56 U.S.L.W. 4079, 4082 (1988). See G.

STEVENS & J. WEBSTER, LAW AND THE STUDENT PRESS (1973). The authors quoted the
Maryland State Board of Education:

[T]raditionally public schools have been considered 'in loco parentis' to [those]
who attend school. When children are minors, they must have parental con-
sent and guidance in much of their activity .... In the absence of the parent
in the school environment, the school must be allowed to exercise mature judg-
ment such as would be exercised by a mature parent.

Id. at 3 (emphasis added) (quoting NATIONAL SCHOLASTIC PRESS ASS'N, HELPS, 3 (Fall
1971).

172. Bystrom v. Fridley High School, 822 F.2d 747, 750-52. See Fraser, 106 S. Ct. at
3165 (stating that teachers are role models and that "schools, as instruments of the
state, may determine that the essential lessons of civil, mature conduct cannot be con-
veyed in a school that tolerates lewd, indecent, or offensive speech and conduct such as
that indulged in by this confused boy").
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sess sufficient control to withhold sponsorship of student speech
where such "advocate[s] drug or alcohol use, irresponsible sex, or
conduct otherwise inconsistent with the 'shared values of a civilized
social order.' ,173 Whereupon the court stated that the school's regu-
lations are constructed so that school hours and property are commit-
ted principally to education and that such regulations are one
manifestation of the "'legitimate and substantial community interest
in promoting respect for authority and traditional values.' "174 If we
unnecessarily constrain school official's authority, schools will be un-
able to perform their role as a primary medium in kindling a child's
cultural values, in equipping him for future professional training, and
aiding him to properly adapt to his surroundings.175

The Eighth Circuit's determination in Bystrom that prior re-
straints are not per se unconstitutional was grounded upon the princi-
ple that a desirable objective of public education is to inhibit
students' use of vulgar and offensive expressions in public speech
within the school environment.176 Furthermore, schools may decide
that the fundamental lessons of civil, mature behavior cannot be
communicated in a school that condones lewd, indecent or offensive
speech.177 Thus, Bystrom is historically supported by that which our
educational system values. 78 Accordingly, Bystrom supports the
American educational system and purpose in striving to educate our
youth toward several main goals: "(1) self-realization and knowledge,
(2) responsible citizenship, and (3) the inculcation and acceptance of
fundamental community values, including decency and civility in a
social context.' 79 Attainment of such goals should adequately equip
our youth to become responsible participants in our society as
adults. °8 0 Our educational system is a vital tool of socialization and

173. Kuhlmeier, 56 U.S.L.W. at 4082 (quoting Fraser, 106 S. Ct. at 3165).
174. Bystrom, 822 F.2d at 750-51 (quoting Board of Educ. v. Pico, 457 U.S. 853, 864

(1982)).
175. Kuhimeier, 56 U.S.L.W. at 4082 (quoting Brown, 374 U.S. at 493).
176. Bystrom, 822 F.2d at 752-53.
177. Id. at 753.
178. Diamond, 59 TEX. L. REV. at 499 (1981). The author quoted Noah Webster:

[Slociety requires that the education of youth should be watched with the
most scrupulous attention. Education, in a great measure, forms the moral
characters of men, and morals are the basis of government. Education should
therefore be the first care of a legislature, not merely the institution of
schools but the furnishing of them with the best men for teachers.

Id. at 499 n.107 (quotation omitted).
179. Note, 39 OKLA. L. REV. at 474 (1986).
180. Id. The author states that "[slociety wants children to learn to take turns, to

listen when others speak, to control impulsive behavior in the classroom, and to com-
port themselves in ways that do not hinder the educational process. The trouble lies in
balancing this disciplinary function against other school functions in the formation of
healthy, independent adults." Id. at 477.
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shoulders a considerable amount of responsibility for our youth's de-
velopment and the future of our democratic society.18 Therefore, it
can be seen that our public educational system, in no small respect, is
"'the cradle of our democracy.' "182

Taking into consideration this basic educational mission, the By-
strom decision is able to withstand constitutional criticism.8 3 The
Fraser Court appropriately found "[n]othing in the Constitution" as
prohibiting states from demanding certain types of expression as im-
proper and amenable to sanctions.1 8 4 The Eighth Circuit has appro-
priately espoused the view that the instruction of the fundamental
values necessary to maintaining our democratic society is genuinely
the work of the educational system.'85 The Fraser Court also sup-
ports this view that "[t]he schools, as instruments of the state, may
determine that the essential lessons of civil, mature conduct cannot
be conveyed in a school that tolerates lewd, indecent, or offensive
speech and conduct.' 8 6 Fridley High School officials' determination
to prohibit vulgar and lewd speech would strengthen the school's
"basic educational mission" and does not violate the first amend-
ment. 8 7 A relevant point was made by Justice Black's dissent in
Tinker, wherein he stated: "I wish, therefore, wholly to disclaim any
purpose on my part to hold that the Federal Constitution compels
the teachers, parents, and elected school officials to surrender control
of the American public school system to public school students.' 88

Likewise, in Eisner v. Stamford Board of Education,189 the
United States Court of Appeals for the Second Circuit set forth that
early participation in social commentary and discussion is an appro-
priate means for our nation's youth to acquire reasonable and sensi-
ble involvement. 190 The Eisner court went on to state that a court
could not withhold from the state the authority to derogate or ex-
clude influences that would weaken or disturb the "effectiveness of
the educational process" as viewed by the state.191 The Bystrom

181. Id. at 474.
182. Id. (quoting James v. Board of Educ., 461 F.2d 566, 568 (2d Cir. 1972)).
183. See supra notes 30-53 and accompanying text.
184. Fraser, 106 S. Ct. at 3165. The Court also stated that "[s]urely it is a highly

appropriate function of public school education to prohibit the use of vulgar and offen-
sive terms in public discourse. Indeed, the 'fundamental values necessary to the main-
tenance of a democratic political system' disfavor the use of terms of debate highly
offensive or highly threatening to others." Id. (quoting Tinker, 393 U.S. at 508).

185. Bystrom, 822 F.2d at 750-51, 755.
186. Fraser, 106 S. Ct. at 3165.
187. Id. at 3166.
188. Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503, 526 (1969).
189. 440 F.2d 803 (2d Cir. 1971).
190. Id. at 807.
191. Id.
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court found the Fridley High School policy much more specific than
the policy in Eisner, which was upheld by the Second Circuit.192 The
Bystrom court further noted that the policy required "more than un-
differentiated fear of apprehension. ' 19 3 Sufficient safeguards are
provided in this policy by requiring officials to show the "existence of
specific facts upon which the likelihood of disruption can be forecast"
while additionally providing examples of such facts.194

The Bystrom decision is appropriately consistent with one of the
first decisions which upheld the right of school officials to engage in
limited prior review of materials distributed on school premises. 195

The Eisner court properly stated that "protected speech in public sec-
ondary schools may be forbidden if school authorities reasonably
'forecast substantial disruption of or material interference with
school activities.' "196 However, in any case, if school officials attempt
to restrain the distribution of materials in a manner not allowed by
Tinker, or, if they unreasonably restrict the students' first amend-
ment rights, the policy and their prior restraint must fail.19

7

Likewise, the Fifth Circuit, in Shanley v. Northeast Indep. School
Dist., supports the position that high school officials possess the right
to enforce rules requiring prior approval before distribution of mater-
ials on school grounds.198 The Fifth Circuit determined the policy to
be unconstitutionally overbroad, as it attempted to establish a prior

192. Bystrom, 822 F.2d at 754.
193. Id.
194. Id. In distinguishing the policy at issue in Eisner, the Bystrom court stated:

The policy before us on this appeal is thus much more specific than that up-
held by the Second Circuit in Eisner, where the school board's rule simply
prohibited material which 'will interfere with the proper and orderly opera-
tion and discipline of the school, will cause violence or disorder, or will consti-
tute an invasion of the rights of others.' The Second Circuit upheld the
validity of this policy, noting that it 'track[ed] the present state of authorita-
tive constitutional law ... .' We need not go so far as the Eisner court to up-
hold the much more specific and definite statement of policy adopted by
defendants in this case.

Id. (quoting Eisner, 440 F.2d at 805, 808).
195. Eisner, 440 F.2d at 807-08.
196. Id. at 807 (quoting Tinker, 393 U.S. at 514).
197. Id. at 808.
198. Shanley v. Northeast Indep. School Dist., 462 F.2d 960, 969 (5th Cir. 1972).

The Fifth Circuit Court of Appeals stated:
There is nothing unconstitutional per se in a requirement that students

submit materials to the school administration prior to distribution. Given the
necessity for discipline and orderly processes in the high schools, it is not at
all unreasonable to require that materials destined for distribution to students
be submitted to the school administration prior to distribution. As long as the
regulation for prior approval does not operate to stifle the content of any stu-
dent publication in an unconstitutional manner and is not unreasonably com-
plex or onerous, the requirement of prior approval would more closely
approximate simply a regulation of speech and not a prior restraint.

Id. at 969 (citations omitted).
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restraint at any time, in any place and for any reason, and it provided
no standard whatsoever by which principals could guide screenings of
written materials proposed for distribution.199 Additionally, the pol-
icy did not require that the proscribed activity of distribution of liter-
ature relate in any way to maintaining the orderly conduct of school
activities.

200

An important test used for curtailing in-school exercise of ex-
pression is whether or not the expression would "materially and sub-
stantially" interfere with the activities or discipline of the school.20 1

Courts have appropriately noted that the proper purpose of a prior
restraint regulation is to prevent the disruption of the school envi-
ronment, not to stifle student expression.20 2 Accordingly, school offi-
cials shall not have a difficult burden to meet in justifying the
existence of a prior restraint rule because courts will defer to the
wisdom of school administrators and officials with respect to the sta-
bility of the school environment.20 3 It is legitimate for courts to de-
cide that under the first amendment, expressions by high school
students may be totally prohibited where they materially and sub-
stantially interfere with school activities or with other students' or
teachers' rights, or if school officials can show that the students' ex-
pressions possess a potential to arouse such material and substantial
interference.

20 4

DEFERENCE TO EDUCATIONAL OFFICIALS

Closely aligned with the educational mission of public schools is
the sound maxim that courts should not interfere with the day-to-day
operations of a school.20 5 Thus, the Bystrom court properly refrained
from espousing the wisdom or advisability of such regulations, indi-
cating that such determinations are not properly suited for judicial
consideration.20 6 The court stated that school boards and officials are
best suited to determine whether similar regulations should be writ-
ten and applied, and if they determine to do so, the policy on its face
will not be found violative of the Constitution.20 7 In so stating, the
Bystrom court has properly deferred its concern for the first amend-
ment rights of high school students to the educational authorities' ex-

199. Id. at 978.
200. Id. at 977.
201. Id. See Eisner, 440 F.2d at 807.
202. Shanley, 462 F.2d at 974. See Eisner, 440 F.2d at 805.
203. Shanley, 462 F.2d at 970.
204. Id.
205. Id. at 967.
206. Bystrom, 822 F.2d at 755.
207. Id.
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pertise. In support of this judicial non-intervention approach, Justice
Harlan's dissent in Tinker contends that the functioning of schools,
including pedagogical determination, and the inculcation of basic val-
ues, is a matter properly left to local political decision makers.20 8

It has been argued that as our judicial system has endeavored to
define the essence and magnitude of the constraints fixed upon
school officials by the Constitution, our educational system is turning
out to be adversarial in nature, and that this adversarial bend is hin-
dering the schools in the performance of their educational mission.20 9

The argument continues in that the judicial intervention of the
courts has strengthened the effect of the growing adversarial nature
of the relationship between students and school officials, thus cur-
tailing the unique relationship between teacher and student, which is
an integral element of the learning process.210 Also, the Bystrom
holding properly fits the United States Supreme Court endorsement
of the view that the mission of our educational system is to instill so-
ciety's common values and beliefs in our youth, including those nec-
essary for participation in a democracy. 211

With this in mind, the judicial system should proceed carefully
when deciding to substitute its judgment and discretion in the exami-
nation of policies, rules, and regulations in the local high school.212

The establishment and implementation of such regulations governing
the conduct of high school students is clearly within the purview of

208. Tinker, 393 U.S. at 526 (Harlan, J., dissenting). See also Diamond, 59 TEX. L.
REV. at 482 n.29. The author stated:

The truth is that a teacher of kindergarten, grammar school, or high
school pupils no more carries into a school with him a complete right to free-
dom of speech and expression than an anti-Catholic or anti-Semite carries
with him a complete freedom of speech and religion into a Catholic church or
Jewish synagogue.... It is a myth to say that any person has a constitutional
right to say what he pleases, where he pleases, and when he pleases. Our
Court has decided precisely the opposite.

Id.
209. Levin, Educating Youth for Citizenship: The Conflict Between Authority and

Individual Rights in the Public School, 95 YALE L.J. 1647, 1650-51 (1986).
210. Id. at 1651.
211. See Ambach v. Norwick, 441 U.S. 68, 76 (1979).
212. TL.O., 469 U.S. at 343 n.9 (1985). See Bystrom, 822 F.2d at 755. The Court:

'repeatedly emphasized the need for affirming the comprehensive authority
of' the States and of school officials, consistent with fundamental constitu-
tional safeguards, to prescribe and control conduct in the schools'. The pro-
mulgation of a rule forbidding specified conduct presumably reflects a
judgment on the part of school officials that such conduct is destructive of
school order or of a proper educational environment. Absent any suggestion
that the rule violates some substantive constitutional guarantee, the courts
should, as a general matter, defer to that judgment and refrain from attempt-
ing to distinguish between rules that are important to the preservation of or-
der in the schools and rules that are not.

T.L.O., 469 U.S. at 343 (citations omitted).
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the Fridley School Board, the elected representatives of the parents
and other adults in the community.213 The Eighth Circuit properly
entrusted the Fridley School Board and administrators with broad
discretionary authority in matters of student conduct and discipline
and such decisions should continue to be pronounced.

It is also appropriate to emphasize that rules and regulations of
the local school district in general, Fridley School district in particu-
lar, are decided by a democratic process in which a locally elected
school board and professional educators set forth educational guide-
lines, disciplinary standards, and rules of conduct.21 4 The Eighth Cir-
cuit's determination that Fridley High School's policy was
constitutional appropriately averted unnecessary interference with
the school's establishment and implementation of such regulation. In

cases like Bystrom where there is clearly a conflict between the first
amendment rights of the students and the educational interests of a
school system, high school students do not give up all of their consti-
tutional rights when they come upon the school premises.2 15 Never-
theless, the United States Supreme Court in Kuhimeier recently
reaffirmed the principle that the constitutional rights possessed by
high school students are not identical to adults and, furthermore, are
subject to limitations not imposed on adults.2 16

Accordingly, the first amendment rights of Fridley High School

213. Diamond, 59 TEX. L. REV. at 509. The author stated:
The widespread local responsibility and local control of public education
throughout the history of the United States suggest that, insofar as public
schools are value inculcators for creating the proper citizen for the commu-
nity, the community has been defined as a local one. Furthermore, the needs
of that community are best perceived locally .... In the United States, the
community most commonly expresses these values and the education proper
to their inculcation through the political process. Indeed, more than three-
quarters of the approximately fifteen thousand school boards in the United
States are elected by the members of the community that the school board
serves.

Id.
214. See Pico, 457 U.S. at 864. The Court also acknowledged that:

[P]ublic schools are vitally important 'in the preparation of individuals for
participation as citizens,' and as vehicles for 'inculcating fundamental values
necessary to the maintenance of a democratic political system....' local school
boards must be permitted 'to establish and apply their curriculum in such a
way as to transmit community values,' and that 'there is a legitimate and sub-
stantial community interest in promoting respect for authority and traditional
values be they social, moral, or political.'

Id. (quoting Petitioner's Brief at 10, Board of Education v. Pico, 457 U.S. 853 (1982))
(citation omitted).

215. Tinker, 393 U.S. at 506. The Court in Tinker stated: "First Amendment

rights, applied in light of the special characteristics of the school environment, are
available to teachers and students. It can hardly be argued that either students or

teachers shed their constitutional rights to freedom of speech or expression at the

school house gate." Id.
216. Kuhlmeier, 56 U.S.L.W. at 4081.
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students can be restricted, and this holding finds additional support
in Justice Stewart's concurring opinion in Tinker.217 Along these
lines, the United States Supreme Court had previously stated that
the "[s]tate may permissibly determine that, at least in some pre-
cisely delineated areas, a child - like someone in a captive audience
- is not possessed of that full capacity for individual choice which is
the presupposition of First Amendment guarantees. '21 8 Therefore,
even though students rightfully enjoy rights under the first amend-
ment, those rights must be "'applied in light of the special character-
istics of the school environment.' ",219 The restrictions that the
Fridley High School policy has placed on the students' first amend-
ment rights were appropriate under the basic mission of the educa-
tional system and the attendant unique circumstances of the school
environment. The Eighth Circuit's acceptance of the view that school
officials may engage in a limited prior review is in accord with the
majority of the circuits considering the issue.220

DISTINGUISHING BETWEEN EXPRESSION ON AND

OFF SCHOOL PREMISES

Further, the Bystrom court recognized a substantive difference
between the free flow of any and all expressions at the school and on
the street corner.22 ' Accordingly, the court reasoned that had
Fridley High School officials attempted to regulate or punish stu-
dents for expressions outside the school premises, the burden of justi-
fying such a policy would be most likely insurmountable.222 The
Eighth Circuit has appropriately "endeavored to give 'careful recogni-
tion to the differences between what are reasonable restraints in the
classroom and what are reasonable restraints on the street cor-
ner.' ",223 In light of our school system's basic educational mission,

217. Tinker, 393 U.S. at 515 (Stewart, J., concurring). Justice Stewart stated that
while he agreed with the majority's opinion, he could not "share the Court's uncritical
assumption that, school discipline aside, the First Amendment rights of children are
co-extensive with those of adults." Id. (Stewart, J., concurring).

218. Ginsberg v. New York, 390 U.S. 629, 649-50 (1968).
219. Kuhimeier, 56 U.S.L.W. at 4081 (quoting Tinker, 393 U.S. at 506).
220. See, e.g., Nicholson v. Board of Educ., 682 F.2d 858, 863 (9th Cir. 1982);

Trachtman v. Anker, 563 F.2d 512, 517 (2d Cir. 1977); Shanley, 462 F.2d at 976; Quarter-
man v. Byrd, 453 F.2d 54, 58 (4th Cir. 1971); Riseman v. School Comm. of City of
Quincy, 439 F.2d 148, 149 (1st Cir. 1971).

221. Bystrom, 822 F.2d at 750. Additionally, the Shanley court stated that "[w]hile

a school is certainly a market place for ideas, it is just as certainly not a market place.
The educational process is thwarted by the milling, mooing, and haranguing, along
with the aggressiveness that often accompanies a constitutionally-protected exchange
of ideas on the street corner." Shanley, 462 F.2d at 968.

222. Bystrom, 822 F.2d at 750.
223. Shanley, 462 F.2d at 968 (quoting Ferrell v. Dallas Indep. School Dist., 392

F.2d 697, 704-05 (5th Cir. 1968) (Godbold, J., specially concurring)).
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the application of rights of expression in the high schools is "subject
to reasonable constraints more restrictive than those constraints that
can normally limit First Amendment freedoms. ' 224 While the court
properly held the regulation constitutional on its face, it explicitly
cautioned that such holding was not intended to mean that each ap-
plication of this policy be valid, or that such regulation "would have
been valid if applied to prohibit distribution of the particular newspa-
per produced by these [students]. '225

CONCLUSION

Education is inherently subject to a struggle between students'
freedom of expression and school officials' rights to limit or restrain
certain types of expression. Students' rights in this context must be
balanced with the necessity of school officials to maintain order and
promote the educational mission of local schools. School officials
must be permitted to establish reasonable policies concerning the
publication and circulation of the student press on school premises.
Education is not static and school officials must be afforded broad
discretion in determining whether or how to utilize their authority in
tailoring the educational environment to prevailing societal and edu-
cational conditions.

The Eighth Circuit's holding in Bystrom firmly supports the
view that school officials must be permitted to prohibit expressions
which undermine the orderliness of the school environment and dis-
rupt the educational process. The Bystrom court's holding that prior
restraints are not per se unconstitutional allows school officials to
maintain control of the public school system and promote the incul-
cation of fundamental values essential to our democratic system of
government. With increased freedom comes greater responsibility
and such freedom must be earned and deserved on the part of stu-

224. Shanley, 462 F.2d at 969. In allowing such constraints, the Shanley court pro-
vided the following description:

Because high school students and teachers cannot easily disassociate them-
selves from expressions directed toward them on school property and during
school hours, because disciplinary problems in such a populated and concen-
trated setting seriously sap the educational processes, and because high school
teachers and administrators have the vital responsibility of compressing a va-
riety of subjects and activities into a relatively confined period of time and
space, the exercise of rights of expression in the high schools, whether by stu-
dents or by others, is subject to reasonable constraints more restrictive than
those constraints that can normally limit First Amendment freedoms.

Id. at 968-69.
225. Bystrom, 822 F.2d at 755.
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dents, while school officials must not be permitted to abuse their au-
thority in restraining student expression.

Jeffrey L. Winter - '88




