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LABOR LAW AND UNEMPLO YMENT COMPENSA TION-
UNITED WE (MUST) STAND: EFFECTS OF THE

STATE RIGHT TO GRANT OR DENY
UNEMPLOYMENT COMPENSATION ON THE

PROTECTED RIGHT OF ORGANIZATION-UNITED
STEELWORKERS OF AMERICA V. JOHNSON

INTRODUCTION

Within a period of five weeks in 1935, Congress enacted both the
Social Security Act' and the National Labor Relations Act
("NLRA").2 Title IX of the Social Security Act provided incentive
for states to enact unemployment legislation.3 Section 7 of the
NLRA established a protected right of labor to organize.4 Congress
did not address the potential conflict between the NLRA and the So-
cial Security Act, leaving to the courts the task of ascertaining the
extent to which the NLRA preempts state unemployment compensa-
tion laws.5

In United Steelworkers of America v. Johnson,6 the United
States Court of Appeals for the Eighth Circuit was faced with the is-
sue of whether a South Dakota unemployment compensation statute
was preempted by federal labor policy.7 The court found that South
Dakota's test for determining whether a worker is voluntarily or in-
voluntarily unemployed was "neutral on its face." It also agreed
with South Dakota's policy to treat those workers who could have
worked, had the company remained open, as involuntarily unem-
ployed.9 However, the court found that the South Dakota Depart-
ment of Labor failed to administer this test in a non-discriminatory
manner. 10 It therefore held the statute preempted by federal law.1

1. 42 U.S.C. § 301-1397 (1982).
2. 29 U.S.C. § 151-69 (1982).
3. 42 U.S.C. § 1101 (1982).
4. See infra notes 10, 15 and accompanying text.
5. New York Telephone Co. v. New York State Dep't of Labor, 440 U.S. 519

(1979) (quoting Sears, Roebuck & Co. v. San Diego County District Council of
Carpenters, 436 U.S. 180, 187 (1978)). The court recognized "[t]he doctrine of labor law
pre-emption concerns the extent to which Congress has placed implicit limits on 'the
permissible scope of state regulation of activity touching upon labor-management rela-
tions.'" Id. at 527.

6. United Steelworkers of America v. Johnson, 820 F.2d 924 (1987).
7. Id. at 927.
8. Id. at 928.
9. Id.

10. Id. at 928-29. The court found that the Department of Labor focused upon an
employee's union status in determining a worker's eligibility for benefits. Id. at 929.
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This Note examines the reasoning of both the majority and dis-
senting opinions of Johnson by comparing them to factually similar
federal and Supreme Court decisions.12 This Note also analyzes the
impact and consequences of the majority and dissenting opinions,
continues in a critical discussion of the majority reasoning, and con-
cludes that the United States Court of Appeals for the Eighth Circuit
erred in holding the South Dakota unemployment compensation stat-
ute preempted by federal law.1 3

FACTS AND HOLDING

At the time of the controversy, the United Steelworkers of
America ("Union") was certified as the representative of the employ-
ees of Homestake Mining Company ("Homestake"), located in South
Dakota.14 Homestake employees had no obligation to join the Union
because South Dakota is a "right to work" state.15 As a result, non-
union employees worked beside union employees, and benefited from
the union-negotiated bargaining agreement. 16

The three-year collective-bargaining agreement between the
Union and Homestake expired on May 31, 1982, and a majority of
union members voted to strike.17 Homestake then closed down oper-
ations and locked out all employees, union and non-union alike.18 In-
itially, the South Dakota Department of Labor denied
unemployment benefits to both union and non-union employees be-
cause it found that both groups were unemployed as a direct result of
a labor dispute under the applicable South Dakota statute. 19

The Chief Appeals Referee found that an exception to the gen-

11. Id.
12. See inrfra notes 152-80.
13. See infra notes 222-46.
14. United Steelworkers of America AFL-CIO-CLC v. Johnson, 830 F.2d 924, 925

(8th Cir. 1987).
15. Id.
16. Id.
17. Id.
18. Id. The lock-out resulted in the prevention of even non-union employees

from working. Id.
19. Id. The South Dakota statutes provide exceptions to the denial of benefits to

workers unemployed due to a labor dispute:
An individual shall not be entitled to any benefits for any week with respect
to which the director finds that his total or partial unemployment is due to a
stoppage of work which exists because of a labor dispute at the factory, estab-
lishment, or other premises at which he is or was last employed, provided that
this section shall not apply if it is shown to the satisfaction of the department
that:

(1) He is not participating in or financing or directly interested in the
labor dispute which caused the stoppage of work; and

(2) He does not belong to a grade or class of workers of which, immedi-
ately before the commencement of the stoppage, there were members em-
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eral prohibitions of the South Dakota Statute applied to the non-
union claimants; - that they had been locked out by Homestake.20

This exception, however, did not apply to the union claimants. 2 1 The
referee concluded that "'[a]s members of the union which went on
strike against the employer, the claimants would have initiated the
labor dispute prior to any employment being withheld by the em-
ployer. Consequently, it cannot be said that the [union] claimants
are locked out by the employer.' "22 Although there were some union
members who were willing to work, the referee decided that they
were members of the union who had voted to strike, and thus, effec-
tively caused their own unemployment. 23 The referee therefore con-
cluded that these union workers, regardless of their willingness to
work, were voluntarily unemployed and ineligible for benefits.24 The
non-union workers were involuntarily unemployed and thus eligible
for benefits.25

On appeal from the referee's decision, the South Dakota Secre-
tary of Labor affirmed, also relying upon the "lockout" exception of
the South Dakota statute.26 Realizing that they could not receive un-
employment benefits, a number of union members attempted to re-
sign in an effort to become eligible.2 7 The Union filed a lawsuit in
federal district court, asserting that "South Dakota was prohibited
under Section 7 of the NLRA from denying unemployment benefits
to union claimants based on their membership in the union. '28

Thereafter, the United States District Court for South Dakota
concluded that the Department of Labor's application of the lockout
exception contained in the South Dakota statute impermissibly con-
flicted with Section 7 of the NLRA for several reasons.29 First, the

ployed at the premises at which the stoppage occurs, any of whom are
participating in or financing or directly interested in the dispute.

(3) He is locked out by his employer.
S.D. CODIFIED LAWS ANN. § 61-6-19 (1978).

20. Johnson, 830 F.2d at 926.
21. Id.
22. Id.
23. Id.
24. Id. The referee reached the correct conclusion because the union workers

voted to strike prior to the Homestake lock-out. Id.
25. Id.
26. Id. See supra note 19 and accompanying text.
27. United Steel Workers of America, AFL-CIO-CLC v. Meierhenry, 608 F. Supp.

201, 203 (D.S.D. 1985) (Judith Meierhenry resigned as South Dakota Secretary of La-
bor and Julie Johnson became the Secretary of Labor during the course of the appeal).

28. Johnson, 830 F.2d at 927. Section 7 states: "Employees shall have the right to
self-organization, to form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in other concerted activi-
ties for the purpose of collective bargaining or other mutual aid or protection." 29
U.S.C. § 157.

29. Meierhenry, 608 F. Supp. at 208-09.
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court stated that the effect of the statute placed a much heavier bur-
den upon the union members than upon their non-union counter-
parts.30 Second, the statute induced employees to abandon the union
or to decline from initially joining it.31 Third, the statute caused 124
members to resign from the union after the strike ended, because
they feared the same result if another strike occurred.32 Fourth, the
"allurements" and "inducements" which were offered by the state
would have great effects in the future, causing discrimination solely
upon the basis of strike or union activity. 33 The court enjoined the
South Dakota Department of Labor from construing this section "to
allow the payment of unemployment compensation benefits to non-
union employees idled by a strike while the same grade or class of
employees who are members of a union are denied unemployment
benefits based upon their membership in a union. '3 4

In United Steelworkers of American v. Johnson,35 the United
States Court of Appeals for the Eighth Circuit affirmed the decision
of the district court.36 Examining the preemptive analysis of several
Supreme Court opinions, the appellate court concluded that state ac-
tivities in actual conflict with Congressional policies were pre-
empted.3 7  Consequently, the court focused initially on what
Congressional policies supported Section 7 of the NLRA.38

Examining Section 7 of the NLRA, the court concluded that
Congress had intended to endow labor organizations with bargaining
rights, and to promote the right of organized labor activity. 39 The
legislative history of the NLRA indicated Congressional concern over
the "fine and even balance" of the conflicting interests between man-
agement and labor.40 The history contained detailed reports showing
substantial Congressional interest in influencing the interaction at a

30. Id. at 206.
31. Id.
32. Id. at 208.
33. Id. at 208. See Portland Willamette Co. v. NLRB, 534 F.2d at 1331, 1334 (9th

Cir. 1976).
34. Meierhenry, 608 F. Supp. at 209.
35. 799 F.2d 402 (8th Cir. 1986).
36. Id. at 410.
37. Id. at 407-09.
38. Id. at 407.
39. Id. at 408. Section 7 provides:
The inequality of bargaining power between employees who do not possess
full freedom of association or actual liberty of contract, and employers who
are organized in the corporate or other forms of ownership association sub-
stantially burdens and affects the flow of commerce, and tends to aggravate
recurrent business depressions, by depressing wage rates and the purchasing
power of wage earners in industry and by preventing the stabilization of com-
petitive wage rates and working conditions within and between industries.

29 U.S.C. § 151.
40. Johnson, 799 F.2d at 408.
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national level.41

The court then focused on whether the South Dakota statute in
question stood as an obstacle to the Congressional objectives which
were found to underlie Section 7 of the NLRA.42 The court noted
that the statute disrupted the balance between employers and em-
ployees for several reasons.43 First, it found the Department of La-
bor's interpretation of the state unemployment statute encouraged
union employees to resign their union membership. 44 Second, the
Department's interpretation of the statute "penalizes strike activity
itself," because, according to the court, union members would recog-
nize the resulting unequal treatment in the event of a strike or lock-
out, and this knowledge would be a significant factor in future strike
votes. 45 Finally, this disparate treatment of union members strength-
ened the bargaining position of employers by allowing them to ma-
nipulate the collective bargaining process.46 As a result, the court
held that the South Dakota statute conflicted with Congressional pol-
icies underlying Section 7 of the NLRA, and was therefore
preempted.

47

On rehearing en banc, the Eighth Circuit Court of Appeals reaf-
firmed its prior decision. 48 After a brief review of the legislative his-
tory of Title IX of the Social Security Act, the court agreed with the
state's decision to base its unemployment compensation program on
the federally approved determination of whether a worker is invol-
untarily or voluntarily unemployed.49 The court also agreed with
South Dakota's policy to treat those workers who could have worked,
had the company remained open, as involuntarily unemployed. 50

41. Id.
42. Id.
43. Id. at 409.
44. Id.
45. Id.
46. Id.
47. Id. The court reasoned: "The statute, in actual operation, allows employers to

drive a pecuniary wedge into the collective bargaining process by unilaterally declaring
a lockout and ceasing operations. This wedge cleaves labor in two ways: it forces

union and non-union workers apart, one from the other; secondly, as has been seen, it
divides union members from their union itself." Id.

48. Johnson, 830 F.2d 924, 928.
49. Id. at 928. The involuntary nature of unemployment was termed "the key to

eligibility" in a house report to President Roosevelt in 1935. Id. H.R. REP. No. 81, 74th
Cong., 1st Sess. 11, 18 (1935). The court noted, however, that the Supreme Court has
allowed states greater flexibility in granting or denying unemployment benefits to
strikers. The states may provide unemployment benefits to voluntarily unemployed
workers, or deny benefits to involuntarily unemployed workers. See New York Tele-
phone Co. v. New York State Dep't of Labor, 440 U.S. at 540, 544, 547, 99 S. Ct. at 1341,
1343, 1344 (1978); Ohio Bureau of Employment Services v. Hodory, 431 U.S. 471, 483, 97
S. Ct. 1898, 1905, 52 L. Ed. 2d 513 (1977).

50. Id. at 928. The court stated that "it is sufficient that South Dakota's interpre-
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Also, the court found that the test for implementing that policy was
"neutral on its face, makes no distinction between the classes of
workers protected by Section 7, and [was] reasonably related to de-
termining the involuntary or voluntary nature of each worker's
unemployment."

51

However, the court found that South Dakota failed to administer
this test in a nondiscriminatory manner by focusing on whether an
employee belonged to a union in determining a worker's eligibility
for benefits. 52 Although it applied the test of "able and willing to
work" to the non-union employees, South Dakota did not apply this
test to union employees, but instead summarily concluded that all
union claimants were ineligible for benefits. 53 Furthermore, the
court stated, South Dakota's "skewed application" of its test inter-
fered with the Congressional goal of protecting both workers who
choose to participate and who choose not to participate in organized
labor.54 This interference, the court concluded, significantly bur-
dened the Section 7 rights of organized labor.55 Therefore, it held
the statute preempted by federal law.56

Three judges vigorously dissented from the majority opinion,
stating that the majority's reasoning was erroneous in two respects. 57

First, the dissenting Judges pointed out that although the majority
recognized that South Dakota's test was based on the voluntary/in-
voluntary nature of a worker's unemployment, the majority errone-
ously concluded that South Dakota denied benefits to union members
based on their membership. 58 According to the dissent, the record
showed that South Dakota's denial of benefits was based on the vol-
untary decision of the union members to strike and not on the basis
of union membership. 59 The deposition of Secretary of Labor
Meierhenry made it clear that [" '[c]laimants who were union mem-
bers were uniformly denied unemployment compensation benefits]
because they were participating in the strike as union members.' ",60

On this point, Judge Magill concluded that the Secretary's language
established that the state granted benefits to non-union members be-

tation falls within the 'wide range of judgment [that] is given to the several states as to
the particular type of statute to be spread upon their books.'" Id. (citing Steward
Machine Co. v. Davis, 301 U.S. 548, 593 (1937)).

51. Johnson, 830 F.2d at 928.
52. Id. at 928-29.
53. Id. at 929.
54. Id.
55. Id.
56. Id.
57. Id. at 929-38 (Magill, J., dissenting).
58. Id. at 929-30 (Magill, J., dissenting).
59. Id. at 930 (Magill, J., dissenting).
60. Id. at 931 (Magill, J., dissenting).
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cause they took no part in the decision to strike, but were locked
out.61 The union workers, however, had become voluntarily unem-
ployed when they voted to strike before the lockout.62 Judge Magill
asserted that South Dakota had used the voluntary/involuntary un-
employment test for denying benefits to union members, rather than
a union/non-union test.63

The dissenting judges also argued that the majority reasoning ig-
nored basic principles of labor law.64 When a worker joins a labor
union, he has consciously decided to let that union represent him,
and he is bound by the union's decisions.65 The majority's rationale,
according to the dissent, suggested that those members who voted
against the strike or who later wished to resign were not bound by
the decision to strike and were free to disregard any union position at
any time.66 Judge Magill cited Supreme Court decisions which held
that union members are bound by the actions of the union majority
as well as the Constitution of the International Union of United
Steelworkers of America.67 In conclusion, Judge Magill argued that
union members were bound by the decision to strike, were volunta-
rily unemployed, and were therefore not entitled to unemployment
benefits under South Dakota's statute.68

BACKGROUND

SECTION 7 OF THE NLRA

Section 7 of the NLRA was passed in 1935 to establish the legally
protected right of employees to organize and bargain collectively
through their chosen representatives. 69 Specifically, Section 7 states:

Employees shall have the right to self-organization, to form,
join, or assist labor organizations, to bargain collectively

61. Id.
62. Id.
63. Id.
64. Id. at 935 (Magill, J., dissenting).
65. Id.
66. Id.

•67. Id. (Magill, J., dissenting). Judge Magill cited from NLRB v. Allis-Chalmers
Mfg. Co., stating: "[t]he policy therefore extinguishes the individual employee's power
to order his own relations with his employer and creates a power vested in the chosen
representative to act in the interests of all employees .... The employee may disagree
with many of the union decisions but is bound by them." Id. (quoting NLRB v. Allis-
Chalmers Mfg. Co., 388 U.S. 175, 180 (1987)). Judge Magill also cited from Scofield v.
NLRB, stating: "If members are prevented from taking advantage of their contractual
rights bargained for all employees it is because they have chosen to become and re-
main union members." Id. (quoting Scofield v. NLRB, 394 U.S. 423, 435 (1969)).

68. Id.
69. 29 U.S.C. § 157. See B. Cox, D. BOK, R. GORMAN, LABOR LAW 83 (10th ed.

1986).
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through representatives of their own choosing, and to engage
in other concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection.70

The declared purpose of the NLRA is to remedy "the inequality
of bargaining power between employees who do not possess full free-
dom or association or actual liberty of contract, and employers who
are organized in the corporate or other forms of ownership." 71

TITLE IX OF THE SOCIAL SECURITY ACT

Five weeks after Congress passed the NLRA, it passed the Social
Security Act.72 Title IX provided the impetus for states to adopt un-
employment compensation programs.73 Although certain minimum
federal standards had to be complied with, the states were given
broad discretion to establish these programs.74 This policy of broad
discretion has been a basic theme of Title IX since the general out-
line of the legislation was first stated in a report to President
Roosevelt.75 One section of the report concludes with the following
statements:

The plan for unemployment compensation that we suggest
contemplates that the States shall have broad freedom to set
up the type of unemployment compensation they wish. We
believe that all matters in which uniformity is not absolutely
essential should be left to the States. 76

As the cases below reveal, the goals of the Social Security Act
and the NLRA have sometimes been in conflict.7 7 This conflict has
surfaced when states have exercised the rights given them by Title
IX in ways which have had significant adverse or beneficial effects on

70. 29 U.S.C. § 157.
71. 29 U.S.C. § 151. The statute elaborated the government's policy: "[ilt is de-

clared to be the policy of the United States to eliminate the causes of certain substan-
tial obstructions to the free flow of commerce and to mitigate and eliminate these
destructions when they have occurred by encouraging the practice and procedure of
collective bargaining and by protecting the exercise by workers of full freedom of asso-
ciation, self-organization, and designation of representatives of their own choosing for
the purpose of negotiating the terms and conditions of their employment or other mu-
tual aid or protection." Id.

72. 42 U.S.C. §§ 301-1397 (1982).
73. 42 U.S.C. § 1101 (1982). The act established the unemployment trust fund

from which funds were distributed to states to assist in the administration of state un-
employment laws. Id.

74. 42 U.S.C. § 503. See New York Telephone Co., 440 U.S. at 539.
75. Id. at 587 n.28 (citing Report of the Committee on Economic Security, 74th

Cong., 1st Session 1326 (1935)).
76. Id. In part due to the advocacy of Senator Wagner of New York Congress al-

lowed the broad state discretion because of the diverse economic and industrial condi-
tion of the 48 states. Id. at 541 n.36.

77. See infra notes 93, 98, 101, 144, 156, 171.
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the rights of union members.78

THE POTENTIAL FOR CONFLICT BETWEEN SECTION 7 AND TITLE IX

When addressing issues involving labor relations, the Supreme
Court has identified two categories of cases. 79 In the first category,
the states have been clearly precluded by the NLRA from regulating
labor-management relations or resolving labor disputes. 80 The sec-
ond category of cases involve issues which Congress did not address,
either expressly or impliedly in the NLRA.8 1 To determine whether
an issue is within the second category, two questions must be an-
swered by the court. First, does the state regulation interfere with
federal labor policy by altering the natural balance between labor
and management? Second,is the state regulating an activity which
Congress intended to be left free and unregulated?8 2

If the court finds that a state's regulatory action does not have a
significant impact upon federal labor policy, the state action will not
be preempted.8 3 On the other hand, if the court finds that a state
regulation alters the balance struck by Congress between manage-
ment and labor, the court must then answer the second question con-
cerning Congressional intent.8 4 This inquiry focuses on whether
Congress intended the area in question to be unregulated and left to
the free play of economic forces.85 In order to ascertain Congres-
sional intent, the court examines the legislative history of the NLRA
to see if it reveals a design to exclude, or to tolerate the state regula-
tion in question.8 6 If the court decides that Congress intended to tol-
erate the state's action, it will again not preempt the state from
regulating in that area.8 7

78. Id.
79. New York Telephone Co., 440 U.S. at 528 n.12.
80. San Diego Building Trades Council v. Garmon, 359 U.S. 236 (1959). The Court

held the NLRB has primary jurisdiction in labor-management disputes. Id. at 245.
The Board was established to centralize and administrate the NLRA, and to protect its
policies from conflicting state and federal regulations and interpretations. New York
Telephone Co., 440 U.S. at 528 n.9.

81. See infra notes 28, 39.
82. ITT Lamp Div. of the Int'l Tel. and Tel. Corp. v. Minter, 435 F.2d 989, 992 (1st

Cir. 1970), cert. denied, 402 U.S. 933 (1971).
83. See infra notes 88, 94, 101 and accompanying text.
84. See infra notes 150, 171 and accompanying text.
85. Sears, Roebuck and Co. v. San Diego County Dist. Council of Carpenters, 436

U.S. 180, 218 (1978) (Brennan, J., dissenting). See NLRB v. Nash-Finch Co., 404 U.S.
138, 144 (1971) (stating the federal regulatory scheme allows some activities to be gov-
erned by economic forces).

86. See infra notes 156-71 and accompanying text.
87. See infra notes 49, 76 and accompanying text.
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EARLY DECISIONS WHICH ADDRESS THE FEDERAL PREEMPTION ISSUE

The United States Court of Appeals for the First Circuit in ITT
Lamp Division of the International Telephone and Telegraph Corp.
v. Minter88 was the first federal court to consider the question of pre-
emption of a state welfare law.8 9 The court examined a Massachu-
setts welfare law which provided for the payment of welfare benefits
to striking workers. 90 The plaintiff-employer argued that the legisla-
tion should be held preempted as contrary to the federal labor policy
of free collective bargaining, because the payments increased the eco-
nomic strength of the workers.91 The court, noting that this case fell
within the second category of labor preemption cases, considered
whether the effect of the state's welfare legislation infringed on na-
tional labor policy.92 The court was presented with no clear proof of
infringement and therefore, declined to hold the law preempted.93

The United States Supreme Court denied certiorari.94

Several years later, this same court confronted a similar issue in
Grinnell Corp. v. Hackett.95 This time the dispute involved unem-
ployment compensation benefits. 96 The employer challenged a
Rhode Island statute which authorized payment of unemployment
benefits to strikers after seven weeks of a strike.97 Here, as in
Minter, the court first addressed the question of whether the imple-
mentation of the state statute altered the economic balance between
employers and employees.9 Contrary to Minter, however, the court
refused to presume Rhode Island's statute valid.99 Instead, it placed
a heavy burden on the state to show a compelling interest for the
statute.100

The state statute in Minter was a welfare regulation within the
traditional state police power, whereas the unemployment compensa-

88. 435 F.2d 989 (1st Cir. 1970), cert. denied, 402 U.S. 933 (1971).
89. Id. at 991.
90. Id. at 991.
91. Id. at 990-91.
92. Id. at 992-94.
93. Id. at 993-94. The court balanced the relative importance of the state and fed-

eral interests, and decided that the payment of welfare benefits was within the state
public power. Id. at 992.

94. ITT Lamp Div. of Int'l Tel. and Tel. Corp. v. Minter, 402 U.S. 933 (1971).
95. 475 F.2d 449 (lst Cir. 1973), cert. denied, 414 U.S. 858 (1973).
96. Id. at 451.
97. Id. at 458.
98. Id. at 457-59. The court considered the possibility that the expectation of re-

ceipt of benefits may induce the workers to strike, remain on strike for a longer period
of time, or make more bargaining demands than if they were to receive no benefits. Id.

99. Id. at 459.
100. Id.
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tion law in Hackett was not.1° ' Even without clear proof of state in-
terference of federal labor policy, the court considered whether
Congress intended to tolerate the Rhode Island statute.10 2 The Hack-
ett court required the state to demonstrate that Congress was aware
of the labor problem in issue and had still failed to address it specifi-
cally in the NLRA.10 3 After a lengthy discussion of the relevant leg-
islative history, the court stated that, "although the existing
legislative record is not sufficiently clear to establish Congressional
intent either way, it strongly indicates Congressional awareness, and
the availability of opportunities to act.' 0 4

Although the court reached a conclusion on the issue of Congres-
sional intent, it held that lack of Congressional intent alone should
not be the deciding factor of the case.' 0 5 The court stated that the
case was an "unusual preemptive case" because the state interest in
providing unemployment benefits to strikers in Hackett was some-
what narrower than the state interest in Minter.0 6 It was not pre-
pared to make a departure from the governing law of preemption,
and thus it remanded the case for more explicit findings on the issue
of state interest.'0 7 The Supreme Court denied certiorari, as it had
done in Minter.08 Thus, it was unclear whether the Court approved
of the Hackett court's distinction between welfare benefits and unem-
ployment compensation.

At the time when Minter and Hackett were decided, the United
States Supreme Court had not yet addressed the issue of federal pre-
emption of state unemployment compensation to strikers, although it
did dismiss one appeal and reverse another.10 9 In Kimbell, Inc. v.
Employment Security Commission,110 the New Mexico Supreme
Court held that the state's grant of unemployment compensation to
strikers under the state's statutory scheme did not "so impermissibly
alter the relative economic strength of union versus employer in
their bargaining relationship as to thereby encroach upon the field

101. Id. at 459. The court found it unclear whether unemployment benefits and
welfare benefits were identical. In Minter, welfare benefits were premised on a find-
ing of actual need and were directed at alleviating hardship. The state interest in pro-
viding unemployment compensation, however, appeared to the court to be an effort to
preserve the strikers standard of living, rather than alleviating hardship. Id. at 460-61.

102. Id. at 454-57.
103. Id. at 454.
104. Id. at 454.
105. Id. at 456. The court opined that congressional silence on the issue of striking

workers benefits could not be dispositive of the issue. Id.
106. Id. at 461.
107. Id. at 461.
108. Grinnell Corp. v. Hackett, 414 U.S. 858 (1973).
109. See infra notes 110-22.
110. No. 10323 (N.M. Sup. Ct. Dec. 29, 1975).
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preempted by the NLRA."'1 1 Although the United States Supreme
Court dismissed the appeal for want of a federal question, it seem-
ingly agreed with New Mexico's holding that state payment of unem-
ployment benefits to striker did not significantly interfere with free
collective bargaining.11 2

In Super Tire Engineering Co. v. McCorkle,1 1 3 a New Jersey wel-
fare law was challenged by employers on the ground that the law in-
terfered with federal labor policy.11 4 The claims presented in
McCorkle were similar to those advanced in Minter and Hackett.1 5

Those claims were: the payment of welfare benefits induced the
strikers to remain out of work in support of their bargaining de-
mands; the strike was longer because of these benefits; the impact of
the grant of benefits to strikers resulted in New Jersey's subsidizing
one party to a labor dispute; and this subsidization upset the balance
of bargaining power between employer and employee.11 6

Before the case was tried, the labor dispute was settled and the
United States Court of Appeals for the Third Circuit ordered that the
case be dismissed as moot.1 1 7 The United States Supreme Court,
however, granted certiorari on the question of mootness and reversed
and remanded, stating:

It cannot be doubted that the availability of state welfare
assistance for striking workers in New Jersey pervades
every work stoppage, affects every existing collective-bar-
gaining agreement, and is a factor lurking in the background
of every incipient labor contract. The question, of course, is
whether Congress, explicitly or implicitly, has ruled out such
assistance in its calculus of laws regulating labor-manage-
ment disputes .... That claim deserves a hearing. 18

On remand, the United States Court of Appeals for the Third
Circuit relied on the United States Supreme Court's dismissal of the
Kimbell case, and upheld the New Jersey statute."i 9 The court rea-
soned that "the necessary predicate for that dismissal was a determi-
nation that federal labor policy did not preclude the payment of
unemployment compensation to strikers.' 20 The court however, did

111. Id. (citing Albuquerque Phoenix Express, Inc. v. Employment Sec. Comm'n.,
88 N.M. 596, 544 P.2d 1161 (1975)).

112. Kimbell, Inc. v. Employment Sec. Comm'n., 429 U.S. 804 (1976).
113. 416 U.S. at 115 (1974).
114. Id. at 120.
115. See supra notes 90, 97 and accompanying text.
116. McCorkle, 416 U.S. at 120.
117. Super Tire Eng'g Co. v. McCorkle, 469 F.2d 911 (3d Cir. 1972).
118. McCorkle, 416 U.S. at 124.
119. Super Tire Eng'g Co. v. McCorkle, 550 F.2d 903, 906 (3d Cir. 1977).
120. Id.
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not adhere to the Supreme Court's instruction to determine whether
Congress had indicated an intention to tolerate New Jersey's intru-
sion through an examination of the legislative history of the
NLRA. 12 1 Thereafter, the Supreme Court denied certiorari.122

After Minter, Hackett, Kimbell, and Super Tire, the position of
the United States Supreme Court on the issue of preemption of state
unemployment compensation statutes was vague at best.1 23 The
Supreme Court had impliedly approved of the Kimbell decision, but
had denied certiorari in the Super Tire case for the same reason.'2 4

Even after the Court had expressly found that payment of unemploy-
ment benefits to strikers had an impact upon the bargaining relation-
ship in its remand of the Super Tire case, the state of the law on this
issue and Congressional intent was unclear.125

SUPREME COURT DECISIONS ON THE FEDERAL PREEMPTION ISSUE

In 1977, the United States Supreme Court addressed the issue of
state payment of unemployment benefits to strikers. 26 The issue in
Ohio Bureau of Employment Services v. Hodory1 27 was whether fed-
eral labor policy preempted an Ohio statute that denied unemploy-
ment benefits to workers unemployed because of a labor dispute. 128

Hodory, an employee of the U.S. Steel Corporation, was furloughed
when his plant was shut down due to a reduction in fuel supply re-
sulting from a nationwide strike of workers at U.S. Steel's coal
mines.1 29 Relying primarily on the legislative history of the Social
Security Act, Hodory argued that the states may not deny unemploy-
ment benefits to persons involuntarily laid off due to a labor
dispute.

1 30

The United States Supreme Court reaffirmed the position it took
in Super Tire, stating that a state grant of unemployment benefits to
strikers would interfere with free collective bargaining, but it did not

121. Id. at 903-09.
122. Super Tire Eng'g Co. v. McCorkle, 434 U.S. 827 (1977).
123. See supra notes 110-22 and accompanying text.
124. See supra notes 111-12, 118-22.
125. See supra notes 118-22 and accompanying text.
126. See supra notes 127-80 and accompanying text.
127. 431 U.S. 471 (1977).
128. Id. at 472-73. An exception to this statute provides unemployment compensa-

tion to workers who are locked out. OHIo REV. CODE ANN. § 4141.29(D)(1)(a) (Page
1973).

129. Id. at 473.
130. Id. at 482-85. Hodory asserted that the "labor dispute disqualification" provi-

sion in the draft bills issued by the Social Security Board provided that a claimant
would not be disqualified from collecting Social Security benefits if he took no part in
the strike. Id.
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take the analysis any further.' 3 ' The Court merely relied upon the
lower court's finding that payment of these benefits to strikers "acts
as a lever increasing the pressures on an employer to settle a strike,"
because the payments cause the employer's costs to increase.' 32

After an examination of the history of the Social Security Act,
the Supreme Court concluded that the states were free to set up the
type of unemployment compensation they wished, within broad lim-
its.1 3 3 The Court interpreted the legislative history of the Social Se-
curity Act to mean that Congress intended to allow the individual
states to fashion their unemployment compensation programs as each
individual state sees fit.' 34 This freedom includes the freedom to
deny unemployment benefits to those involved in labor disputes,
even if their involvement is involuntary1i 5

This issue of preemption of state laws which provide unemploy-
ment compensation benefits to strikers arose once again in New York
Telephone Co. v. New York State Department of Labor. 36 In that
case, 33,000 striking New York Telephone Company employees re-
mained on strike for seven months after the rest of the nationwide
union members returned to their jobs.' 37 Under New York's unem-
ployment benefit statute, these workers were eligible for compensa-
tion after eight weeks of unemployment.1 38 Over a period of five
months, the strikers collected more than forty-nine million dollars in
benefits, averaging about seventy-five dollars per week, per
striker.1 39 These benefits were paid, in part, from employer contribu-
tions to the state's unemployment compensation funds.' 40 Initially,
the employer brought suit in a United States District Court seeking a
declaration that the state law was invalid because it altered the eco-
nomic balance between labor and management, contrary to federal
labor policy. 141 It also sought to recoup the funds it had paid under
the state unemployment compensation program. 142

The district court held that the New York statute authorizing

131. Id. at 491-92.
132. Id. at 492.
133. Id. at 485.
134. Id.
135. Id. at 484-87.
136. 440 U.S. 519, 523 (1979).
137. Id. at 522-23. The New York strikers continued to strike in an effort to disas-

sociate their units from the Communication Workers of America, AFL-CIO ("CWA").
Id. at 522 n.1.

138. Id. at 523. N.Y. LAB. LAW § 592.1 (McKinney Supp. 1988).
139. New York Tel. Co., 440 U.S. at 523.
140. Id. at 423-24.
141. New York Tel. Co. v. New York State Dept. of Labor, 434 F. Supp. 810, 812

(S.D.N.Y. 1977).
142. Id. at 812.
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the payment of benefits to strikers conflicted with federal law, and
was therefore preempted.1 43 The court found that the state's interest
in compensating the strikers was only one of "administrative conven-
ience," and thus was not a factor in the court's determination. 14 4 The
benefits paid to strikers, however, substantially affected the workers'
original decision to strike or remain on strike, and the court found
this to have a measurable impact upon the strike's progress. 145 The
court concluded that New York's statute was invalid under the
United States Constitution's Supremacy Clause, and discussed only
minimally the issue of congressional intent behind the Social Secur-
ity Act.

1 46

In reversing the district court, the United States Court of Ap-
peals for the Second Circuit focused almost 'xclusively on the issue
of congressional intent, while virtually ignoring the issue of the stat-
ute's impact on the collective bargaining process.1 47 The court in-
ferred from the legislative histories of the NLRA and Title IX of the
Social Security Act, and from later developments, that the omission
of legislation on the issue of state grants of unemployment benefits
to strikers was deliberate.1 48 Among these later developments was
the refusal of Congress to adopt President Nixon's suggested amend-
ment to the Federal Unemployment Tax Act which would have pre-
cluded striking workers from receiving unemployment insurance
benefits. 1 49 Just as the United States First Circuit Court of Appeals
decided in Hackett, the second circuit held that the failure of Con-
gress to address the issue when it passed the NLRA indicated an in-
tent to allow the states free reign in that area.'50 The court
concluded that "the conflict between New York's statute and the
broad federal policy of free collective bargaining does not render the
State statute unconstittitional . . . [as it] is one which Congress has
decided to tolerate.' 5'1

143. Id. at 824.
144. Id. at 818. The court noted the testimony of a stated the drafters' concern that

the administrators would not be able to separate strikers from claimants who were
locked out or otherwise involuntarily unemployed. Id.

145. Id. at 819.
146. Id. at 819-24. See U.S. CONST. art. VI, cl. 2. Although the Kimbell decision had

resulted in the opposite conclusion, and the Supreme Court had dismissed the case;
this court was not influenced because it found the New Mexico statute quite different
from the New York statute.

147. New York Tel. Co. v. New York State Dep't of Labor, 566 F.2d 388, 391-95 (2d
Cir. 1977). This analysis was subsequently adopted by the United States Supreme
Court. New York Tel. Co., 440 U.S. at 540-46.

148. New York Tel. Co., 566 F.2d at 395.
149. New York Tel. Co., 440 U.S. at 544 n.44.
150. New York Tel. Co., 566 F.2d at 395.
151. Id.
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A divided United States Supreme Court affirmed the decision of
the appellate court, with only three Justices agreeing on anyone ra-
tionale.152 Three other Justices filed concurring opinions, and three
Justices vigorously dissented. 153

The entire Court agreed with the district court's finding that
New York's unemployment compensation statute did alter the eco-
nomic balance between labor and management. 5 4 Thus, the New
York State Department of Labor had the burden of convincing the
Court that Congress had intended to tolerate the problems which
would arise by its payment of benefits to strikers.155

The Court split on the issue of whether the type of statute en-
acted by New York should be a factor in the preemption analysis.156

Only three Justices agreed that the type of state law - whether it
was general/neutral, or specific/interested - was a determinative
factor.157 According to Justice Stevens, state laws that attempt to
regulate the relationships between employers and employees are spe-
cifically directed toward the behavior of private parties involved in a
labor dispute, as opposed to laws which are generally directed toward
broad classes of citizens.158 He then concluded that there is less rea-
son for general/neutral legislative schemes to be held preempted, and
that they may not be overcome "in the absence of compelling con-
gressional direction.' 59 Justice Stevens found the New York law to
be aimed at providing benefits to certain members of the public, in-
cluding those involved in a labor dispute.' 0° Thus, the law was gen-
eral in nature and not preempted, unless it could be shown that
congressional intent was otherwise.161

Six Justices disagreed with Stevens' view of the "general" versus

152. New York Tel. Co., 440 U.S. 519, 546 (1979).
153. Id. at 519-67.
154. Id. at 526-27.
155. Id.
156. Id. at 551 (Powell, J., dissenting). Justice Powell stated

a state law with purposes and applications beyond the area of industrial rela-
tions nonetheless may impinge upon congressional policy when it is applied to
the collective bargaining relationship. The court has recognized accordingly
that preemption must turn not on the generality of purpose or applicability of
a state law but on the effect of that law when applied in the context of labor-
management relations.

Id. at 558.
157. Id.

158. Id. at 532-33.
159. Id. at 540 (citing San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236, 244

(1959).
160. Id. at 533.
161. Id. at 546 n.* (Brennan, J., concurring).
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"specific" applicability theory. 162 Justice Brennan was not convinced
that the New York law was of general applicability, and also stated
there was no clear rationale for preferring general state laws over
those which regulated private labor conduct.163 Justices Blackmun
and Marshall stated that Congress intended the "free play of eco-
nomic forces" to determine the extent to which strike weapons are
used, and thus state laws which regulate these weapons are pre-
empted unless there is evidence of Congressional intent to tolerate
these laws. 164

Justice Powell, writing the dissent, argued that even "general ap-
plicability" state laws may infringe upon national labor policy'.1 65

The issue, he stated, was not whether the purpose of the state law
was "general" or "specific," but whether the application of the law
frustrated the implementation of the NLRA's processes.1 66

The second major area of dispute between the Justices was the
issue of congressional intent behind the passing of the NLRA and the
Social Security Act.167 In order to resolve the issue, the Court had to
determine whether the Congress of 1935 intended to forbid the pay-
ment of unemployment benefits to strikers when it passed the NLRA
and Social Security Act. 168 After examining the legislative history,
Justice Stevens found that the Congress of 1935, and subsequent Con-
gresses, intended to tolerate unemployment compensation laws like
those in New York.169 In 1935, Congress had rejected the suggestion
of certain advisory members of the Roosevelt administration that the
states be prohibited from providing benefits to strikers. 170 Justice
Stevens interpreted this to mean that the drafters of the Social Se-
curity Act intended such proposals to be left to the individual state
legislatures "without dictation from Washington. '17 1 He reasoned:
"[t]he omission of any direction concerning payment to strikers in
either the National Labor Relations Act or the Social Security Act
implies that Congress intended that the States be free to authorize,

162. Id. at 546-67. Justices Brennan, Blackmun, and Marshall agreed with the ma-
jority, while Justices Powell, Stewart and Chief Justice Burger dissented. Id.

163. Id.
164. Id. at 547 (Blackmun, J., concurring).
165. Id. at 558 (Powell, J., dissenting).
166. Id. at 558 (Powell, J., dissenting).
167. Id. at 544-46, 560-61 (Powell, J., dissenting).
168. Id. at 541.
169. Id. at 540-46.
170. Id. at 542-43.
171. Id. at 543. The court quoted from a Senate report on the Social Security Act:

"The state may determine their own compensation rates, waiting periods and maxi-
mum duration of benefits. Such latitude is very essential because the rate of unem-
ployment varies greatly in different states, being twice as great in some states as in
others." Id. at 543 n.42.
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or to prohibit, such payments." 172 In addition, Justice Stevens noted
that in the past, Congress had imposed or forbidden conditions for
compensation when it wished to do so. 1 7 3 He found examples of Con-
gressionally imposed conditions prohibiting compensation to illegal
aliens and to athletes during the off-season. 174 The absence of legis-
lation in the area of compensation to strikers was seen as Congres-
sional intent to allow the states broad freedom in that area. 175 In
conclusion, Justice Stevens held that since Congress has "decided to
tolerate a substantial measure of diversity, the fact that the imple-
mentation of this general state policy affects the relative strength of
the antagonists in a bargaining dispute is not a sufficient reason for
concluding that Congress intended to pre-empt [sic] that exercise
state power."176

The dissenting Justices drawing upon the same legislative his-
tory, reached the opposite conclusion.177 They asserted that the care-
ful balance which was structured by the NLRA with the purpose of
ensuring free collective bargaining between management and labor,
could not be upset by the courts, the states, or the NLRB. 178 The
Justices did not find mere congressional silence sufficient to prevent
the state statute from being preempted by the NLRA. 179 In addition,
they stated it was unlikely that Congress intended the Social Security
Act to provide the States with such freedom to "alter so dramatically
the balance struck in [the NLRA]" which Congress had adopted only
five weeks earlier.'8 0

In more recent case, Baker v. General Motors Corp.,181 the
Supreme court was again faced with the issue of preemption of a
state unemployment compensation law.'8 2 The Michigan statute
challenged in Baker stated that an employee, who provided 'financ-
ing' for a strike which caused his unemployment, was ineligible for
unemployment benefits. 83 The union members in this case were re-
quired to pay emergency dues to supplement the union's strike insur-

172. Id. at 544.
173. Id. at 537-38. The line of reasoning was utilized Hodory. See Steward Machine

Co. v. Davis, 301 U.S. 548 (1937).
174. Id. at 538 n.29. See 26 U.S.C. §§ 3304(a)(13), (14) (1982).
175. Id. at 537-38.
176. Id. at 546.
177. Id. at 551-67 (Powell, J., dissenting).
178. Id. at 551-60 (Powell, J., dissenting).
179. Id. at 560-67 (Powell, J., dissenting).
180. Id. at 560-61 (Powell, J., dissenting).
181. 106 S. Ct. 3129 (1986).
182. Id. at 3131.
183. Id. at 3131 n.1. "Financing" is the practice of funding strikes through means

other than the payment of regular union dues. Id. MICH. COMP. LAWS § 421.29(8)
(West Supp. 1987).
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ance fund in addition to their regular dues. 8 4 Three local unions
went on strike, and benefits were paid to striking employees from
the emergency strike fund. 85 As a result of the strike, operations
were temporarily curtailed at other General Motors' plants, idling
more than 19,000 employees.1 8 6 These employees applied for unem-
ployment compensation but were ultimately denied benefits by the
Michigan Supreme Court. 8 7 The court found that the emergency
dues payments constituted "financing" under the Michigan statute. 8 8

Initially, the Michigan Supreme Court considered and rejected
the appellants' argument that their unemployment was involuntary
because they were required by the international union to pay the
emergency dues.' 8 9 It held that employees could not use their collec-
tive bargaining agent "as a shield to protect themselves from disqual-
ification for financing the labor dispute which caused their
unemployment... "190 The court found a causal connection between
the payment of emergency dues and the unemployment of the appel-
lants;' 9 1 the dues provided financial support for the strikes and the
strikes were foreseeable, as was the resulting unemployment caused
by the strikes.192

The court then considered whether the state law was preempted
by federal law because it inhibited the exercise of rights guaranteed
by the NLRA.193 Adhering to the United States Supreme Court in-
terpretation of congressional intent behind the Social Security Act,
the court held that Congress intended to tolerate this conflict be-
tween state law and federal law.194 The Michigan statute was up-
held, and the appellants were denied unemployment
compensation.

195

The United Stats Supreme Court affirmed the holding of the
Michigan Supreme Court. 196 The Court first discussed the preemp-
tion issue in general terms, reiterating its reasoning on the same is-
sue from New York Telephone, and Hodory.197 It stated that
Congress had intended to allow the states broad freedom in setting

184. Baker, 106 S. Ct. at 3131-32.
185. Id.a t 3131.
186. Id. at 3133.
187. Baker v. General Motors Corp., 20 Mich. 463, -, 363 N.W.2d 602, 628 (1984).
188. Id.
189. Id. at -, 363 N.W.2d at 618-19.
190. Id. at -, 363 N.W.2d at 618.
191. Id. at -, 363 N.W.2d at 619.
192. Id. at -, 363 N.W.2d at 626.
193. Id. at -, 363 N.W.2d at 637.
194. Id.
195. Id. at -, 363 N.W.2d at 639.
196. Baker, 106 S. Ct. at 3136.
197. Id. at 3136-37. See supra notes 127-80.
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up their unemployment compensation schemes when it passed both
the NLRA and the Social Security Act.198 The Court then identified
as the primary issue whether the association rights contained in Sec-
tion 7 of the NLRA "deprives the State of the power to make the pol-
icy choice that otherwise would be plainly authorized by Title IX of
the Social Security Act."199

The majority stated that the appellants' Section 7 rights were not
violated in this case.200 The Court held that:

An employee's decision to participate in a strike, either di-
rectly or by financing it, is not only an obvious example of
causing one's own unemployment - it is one that furthers
the federal policy of free collective bargaining regardless of
whether or not a State provides compensation for employees
who are furloughed as a result of the labor dispute.20 1

Justice Brennan, joined by Justices Marshall and Blackmun,
wrote a vigorous dissent. 20 2 He stated that although Congress in-
tended the states to have broad discretion in forming their unemploy-
ment compensation schemes, this discretion "is not boundless, and
that state laws that conflict with the NLRA in ways that Congress
did not intend to permit are pre-empted [sic]."'20 3 On the issue of con-
gressional intent, Justice Brennan asserted that the intent behind the
Social Security Act cannot be used to withdraw the protections ex-
tended in the NLRA unless Congress' expressed intent is especially
clear.20 4 While the issue of unemployment benefits to strikers was
addressed in the legislative history of the NLRA, and discussed in
New York Telephone, Justice Brennan asserted that there was no
comparable discussion in the same legislative history regarding bene-
fits for individuals who finance labor disputes.20 5 He argued that the
protections extended by the NLRA should not be withdrawn on the
basis of the Social Security Act unless congressional intent is distinc-
tively clear.20 6

Justice Brennan then examined the impact of the Michigan stat-ute on the workers.20 7 According to Justice Brennan the statute de-
nied compensation to individuals for "financing" a strike even though

198. Baker, 106 S. Ct. at 3137.
199. Id.
200. Id.
201. Id. at 3139.
202. Id. at 3139-43.
203. Id. at 3140 (Brennan, J., dissenting).
204. Id.
205. Id. at 3141.
206. Id. at 3140.
207. Id. at 3142.
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they did not intend to finance that strike.208 Individuals who did not
intend to finance the dispute cannot be said to have "voluntarily"
caused their unemployment in the same sense as a striker.20 9 Justice
Brennan concisely declared, "the Court's unexplained equation of the
two is simply wrong. '210

Finally, Justice Brennan asserted that denying benefits to an in-
dividual who paid emergency dues interferes with Section 7 rights in
a much more obtrusive manner than a denial of benefits to actual
strikers. 21' The possibility of the individual being denied future un-
employment benefits, if he votes for emergency dues, will influence
his decision to vote.212 Thus, the state law interferes with a right
protected under Section 7 of the NLRA.213

ANALYSIS

The decisions in New York Telephone Co. and Baker have pro-
vided substantial clarity to the United States Supreme Court's stance
on the issue of federal preemption of state unemployment compensa-
tion laws.2 14 Although the Court was divided in both cases, it held
that the congressional intent behind the Social Security Act was to
allow the States liberal freedom in forming their unemployment
compensation programs even though the implementation of these
programs altered the balance between management and labor.2 15 A
majority of the Justices have decided that States are free to grant or
deny unemployment compensation as they wish, subject only to the
specific limitations of the Social Security Act.2 16

In both New York Telephone Co. and Baker, the Court decisions
relied largely upon inferences drawn from Congressional silence on
this issue.217 The United States Court of Appeals for the Eighth Cir-
cuit, however, did not find this silence to be a strong enough reason
for upholding a state unemployment compensation law where it
found the law had a profound effect upon union members' protected
rights of association.218

In United Steelworkers of America v. Johnson, the Eighth Cir-
cuit addressed the issue of whether South Dakota's unemployment

208. Id.
209. Id.
210. Id. at 3143.
211. Id.
212. Id.
213. Id.
214. See supra notes 156-71, 136-213 and accompanying text.
215. See supra notes 152-71, 183-95 and accompanying text.
216. See supra notes 152-71 and accompanying text.
217. See supra notes 169-76, 197-201 and accompanying text.
218. See supra notes 48-56 and accompanying text.
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compensation law was preempted by Section 7 of the NLRA.21 9 This
problem would have been easily resolved had the South Dakota stat-
ute either granted benefits to all workers, or denied benefits to all
workers who were unemployed due to a labor dispute. The Supreme
Court has held that states may both grant such benefits, as in New
York Telephone, or deny them, as in Hodory.220 It has not, however,
addressed this issue in a right-to-work state such as South Dakota,
where the application of the state statute resulted in the granting of
benefits to non-union employees, while denying them to union em-
ployees. The Johnson court held the South Dakota statute pre-
empted by Section 7 of the NLRA because it altered the balance of
bargaining power between the United Steelworkers and the manage-
ment at Homestake Mining.221 In reaching that decision, the court
has neither adhered to Supreme Court precedent, nor the basic prin-
ciples of labor law.222

TITLE IX - SOCIAL SECURITY ACT

United States Supreme Court Interpretation of Congressional Intent

In both the initial hearing and the rehearing of Johnson, the
Eighth Circuit gave only peripheral attention to the legislative intent
behind Title IX of the Social Security Act.223 The court in the initial
hearing distinguished the present case from the recent Supreme
Court case of Baker v. General Motors, stating that there were "ana-
lytical and factual differences which render Baker inapplicable
here. '224 The court asserted, that, because the work force in the
present case was divided between union and non-union employees
and because South Dakota is a right-to-work state where union and
non-union employees work side by side,22 5 the Supreme Court's hold-
ing in Baker did not apply.226 This reasoning, however, does not
touch upon the precise issue in the Johnson case - whether the con-
flict between South Dakota's unemployment compensation scheme
was within the contemplation of Congress when it enacted the Social
Security Act in 1935, and when it considered subsequent changes to
the Act. The Johnson court merely concluded that federal law will
preempt state statutes which conflict with congressional policies,
without considering the Supreme Court's lengthy discussion on the

219. See supra notes 42-47 and accompanying text.
220. See supra notes 133-35, 169-76 and accompanying text.
221. See supra notes 42-45, 52-56.
222. See supra notes 196-99 and accompanying text.
223. See supra notes 37, 49 and accompanying text.
224. See supra notes 35-37 and accompanying text.
225. See supra note 16 and accompanying text.
226. See supra note 37.
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issue of congressional intent contained in New York Telephone.227

On rehearing, the court noted that the Supreme Court in New
York Telephone had addressed the issue of congressional intent be-
hind the Social Security Act.228 It also noted that the states have the
right to provide unemployment compensation to voluntarily unem-
ployed workers under New York Telephone, or to deny compensation
to involuntarily unemployed workers under Hodory.229 The Johnson
court, however, neither adhered to the Supreme Court interpretation
of congressional intent nor embarked upon its own investigation of
congressional intent as it applied to the present case. It is difficult to
understand this reasoning, given the fact that Title IX expressly al-
lows states broad freedom to set up their own unemployment com-
pensation schemes.230 Recent Supreme Court decisions have held
that Congress intended to grant the States "broad discretion" in set-
ting up their respective unemployment compensation programs. 23 1 If
the Johnson court had considered this issue, it may have decided the
case quite differently.

Instead, on rehearing, the Johnson court held that "South Da-
kota's skewed application of its facially neutral test for identifying
workers who are involuntarily unemployed interferes with the con-
gressional objective of protecting equally those who choose to partici-
pate and those who choose not to participate in organized labor."232

The court found that South Dakota applied its voluntary/involuntary
unemployment test discriminatorily toward union members when it
granted benefits to those non-union employees who were willing to
work despite the strike, and denied benefits to union employees, re-
gardless of their willingness to work.2 3 3

The majority incorrectly concluded that the South Dakota De-
partment of Labor focused on union membership when it denied ben-
efits to union members.2 34 The record shows that unemployment
compensation was denied to union members because their unemploy-
ment was voluntary rather than involuntary.23 5 Secretary of Labor
Meierhenry asserted numerous times that her action in denying ben-

227. See supra notes 37, 49 and accompanying text.
228. See supra note 49. The New York Telephone Court articulated its position re-

garding congressional intent by stating, "[t]he voluminous history of the Social Secur-
ity Act ma[kes] it abundantly clear Congress intended the several states to have broad
freedom in setting up the types of unemployment compensation that they wish. New
York Telephone, 440 U.S. at 537.

229. See supra notes 133-35, 169-76 and accompanying text.
230. See supra note 176 and accompanying text.
231. See supra note 176 and accompanying text.
232. Johnson, 830 F.2d at 929.
233. See supra note 53 and accompanying text.
234. See supra notes 52-56 and accompanying text.
235. Johnson, 830 F.2d at 930.
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efits to strikers were based on a voluntary/involuntary distinction, as
opposed to a union/non-union distinction.236 Judge Magill in his dis-
sent made this point abundantly clear by quoting extensively from
Meierhenry's deposition:

[w]e were not necessarily making a determination on eligi-
bility based on union membership. The thing that made the
determination is whether they were out of work through no
fault of their own. We were held by the Supreme Court and
by the unemployment insurance laws themselves that if they
are out of work through no fault of their own, then the law
is to be liberally construed in their favor.237

Therefore, the Department of Labor, as illustrated by
Meierhenry's statements, did not deny union members benefits based
on their status as union members, but based on the determination of
whether their unemployment was voluntary or involuntary. The
union members went on strike before Homestake locked out all em-
ployees, thereby disqualifying themselves for unemployment bene-
fits. 238 The non-union members, however, went to work the day
after the union voted to strike Homestake, only to find themselves
locked out.2 3 9 Secretary Meierhenry granted those non-union work-
ers unemployment benefits because they were locked out from em-
ployment, and yet had no voice in the decision to strike.240 In
holding the statute preempted, the Johnson court has contradicted
the mandates of the Supreme Court by abrogating South Dakota's
right to set its own criteria for granting or denying unemployment
benefits.

Union Members are Bound by the Majority's Vote to Strike

The Court of Appeals in Johnson found that South Dakota's ap-
plication of its test for identifying workers who are involuntarily un-
employed "interferes with the congressional objective of protecting
those who choose to participate and those who choose not to partici-
pate in organized labor. '241 The court incorrectly assumed that if the
eligibility standard had been properly applied, some union members
would have been eligible for benefits because they expressed a desire
to work.

236. Id. at 931.
237. Id.
238. See supra note 17 and accompanying text.
239. See supra note 18 and accompanying text.
240. See supra notes 25, 237 and accompanying text.
241. See supra note 54 and accompanying text. The denial of benefits induced

union members to resign in order to qualify for unemployment compensation.
Meierhenry, 608 F. Supp. at 203.
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This assumption ignores the basic principle of labor law which
holds a union member bound by his union's decisions.242 When a
worker elects to join a union, he consciously decides to let that union
represent him, and he is bound by the union's decisions on his be-
half.2 4 3 The Supreme Court has recognized this principle in Baker
stating:

'Action taken by employees under a contract negotiated for
them by their authorized agent must be considered their vol-
untary acts.... Any other holding would make all actions
taken by union members pursuant to a union contract invol-
untary and relieve the members of responsibility for their
contract-based actions. We cannot agree with such a rule.'244

The union members in Johnson were bound by the majority's de-
cision to strike, regardless of their willingness to work.245 If union
members were free to disregard the union's decisions, the union
would lose its most valuable bargaining tool - the ability to strike an
employer. There would be no reason for the employer to bargain
with union if its workers could report for work the day after a union
majority voted to strike.

The United States Court of Appeals for the Eighth Circuit has
decided to separate the protected right of union organization from
the necessary obligation of union organization. It has therefore cre-
ated exactly the same results which it attempted to avoid. In holding
the South Dakota statute preempted, the court itself "interferes with
the congressional objective of protecting equally those who choose to
participate and those who choose not to participate in organized la-
bor. '246 In light of the Supreme Court's interpretation of congres-
sional intent behind Title IX, it is not the court's function to abrogate
a state's right to establish its unemployment compensation program
merely to lessen the obligations of union membership. When a
worker joins a union and exercises his Section 7 rights, he agrees to
have the union leaders negotiate a contract with the employer, and
he is bound by the actions of the union majority. When the union
majority votes to strike an employer, the individual member again
exercises his Section 7 rights. When a state denies the individual un-
employment compensation under the powers which were granted it
by Congress, the courts should not be used as a tool by the striking
union to aid the union in maintaining union membership. It is the
responsibility of the union leadership to provide the means with

242. See infra note 244 and accompanying text.
243. See infra note 244 and accompanying text.
244. Baker, 106 S. Ct. at 3134 n.18 (citations omitted).
245. See supra note 244 and accompanying text.
246. Johnson, 830 F.2d at 929.
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which to exercise the rights protected by the NLRA. Likewise, it is
the responsibility of the union members themselves to abide by their
obligation to the protected right of organization.

CONCLUSION

Accordingly, the decision in United Steelworkers of America v.
Johnson should be reversed to allow unemployment benefits only to
those involuntarily unemployed workers who were locked out. The
decision conflicts with United States Supreme Court precedent, basic
principles of labor law, and the congressional intent behind Title IX
of the Social Security Act.

David A. Sprecace - '89


