
GENDER BIAS IN THE COURTS: TIME IS
NOT THE CURE*

LYNN HECHT SCHAFRANt

This month marks my seventh year as Director of the National
Judicial Education Program to Promote Equality for Women and
Men in the Courts, known as NJEP. The purpose of this program,
which began in 1980, is to introduce into established judicial educa-
tion programs for state and federal judges, information about the
ways in which the three aspects of gender bias - stereotyped think-
ing about the nature and roles of women and men, society's percep-
tion of the relative worth of women and men and what is perceived
as women's and men's work, and myths and misconceptions about the
social and economical realities of women's and men's lives - affect
judicial decision making and court interaction; to explain why gender
bias is inimical to due process and fundamental fairness; and to sug-
gest how it can be eliminated.'

To give you a sense of the dimensions of the problem, let me tell
you that one of the consequences of NJEP's introducing the issue of
gender bias in the courts into judicial education is a national move-
ment toward the creation by state supreme court judges of task
forces to examine gender bias in their own court systems and recom-
mend ways to alleviate it.2 The first of these task forces, the New
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Jersey Supreme Court Task Force on Women in the Courts, estab-
lished in 1982, reported in 1984:

With few exceptions, the findings and results of the Substan-
tive Law Subcommittee, the Attorneys Survey, and the Re-
gional and State Bar Association Meetings were mutually
corroborative. Although the law as written is for the most
part gender neutral, stereotyped myths, beliefs, and biases
were found to sometimes affect judicial decision-making in
the areas investigated: domestic violence, juvenile justice,
matrimonial law, and sentencing. In addition, there is strong
evidence that women and men are sometimes treated differ-
ently in courtrooms, in chambers, and at professional
gatherings.

3

Similarly, the New York Task Force on Women in the Courts,
established in 1984, reported in 1986:

The Task Force has concluded that gender bias against wo-
men litigants, attorneys and court employees is a pervasive
problem with grave consequences. Women are often denied
equal justice, equal treatment and equal opportunity. 4

During the seven years that I have been NJEP's director, the sin-
gle comment I have heard most often is that the cure for these
problems is time, that the next generation of judges, and certainly
the judges of the future who are now in law school, will not share the
gender based biases of the judges on the bench today.

Undoubtedly there are some manifestations of gender bias in the
courts that time will cure. But we are talking about a deeply rooted,
subtle and systemic problem that cannot be eliminated by time alone.
We must have ongoing, integrated, sophisticated education about gen-
der bias in the courts for the law students and lawyers who may
someday sit on the bench, for the judges who are there today, and for
those other judges - the public that makes up our juries.

What will time cure? During the summer of 1988 a seventy-
three year old Pittsburgh federal district court judge made the head-
lines when he refused to call a woman attorney "Ms.", and told her
that if she persisted in using her birth name, the name under which
she was admitted to the bar, rather than her married name he would
hold her in contempt, and told her, incorrectly, that Pennsylvania
law requires her to use her husband's name. The judge subsequently
apologized and explained, "I have always referred to married women
by their married name.... This is the way my generation was taught

3. The First Year Report of the New Jersey Supreme Court Task Force on Wo-
men in the Courts - June 1984, reprinted in 9 WOMEN'S RTs. L. REP. 129, 136 (1986).

4. Report of the New York Task Force on Women in the Courts - 1986, reprinted
in 15 FORDHAM URB. L.J. 15, 17 (1986-87) [hereinafter New York Task Force].
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to express respect to the institution of marriage and the family."'5

Although threatening contempt was obviously going overboard,
this incident epitomizes the kinds of problems in the interaction be-
tween women attorneys and men judges that were perhaps inevita-
ble, given that the vast majority of American judges are middle aged
and older white men who went through law school, practice and
many years on the bench with no women colleagues. A New York
City judge was recently disciplined for saying to a woman lawyer in a
deliberately demeaning tone, "I will tell you what, little girl, you
lose."'6 A Chicago judge was reprimanded for stating flatly to a wo-
man attorney, "'ladies should not be lawyers . . . and should be at
home raising a family.' "7

Given the influx of women into our profession, we can anticipate
that the assumption of many judges that "lawyer" or "judge" is sy-
nonymous with "white male" is an aspect of gender bias in the courts
that will fade with time. We can also hope that time will wither the
repeated questioning of women attorneys as to whether they are at-
torneys, when any man with a tie is assumed to be one, the overly
familiar forms of address, the sexist remarks thought to be jokes or
pleasantries, and the kind of overtly hostile comments that have been
quoted.

But whether all these forms of sexist disparagement will disap-
pear entirely is called into question when one knows that in 1985 the
Harvard Law Women's Association had to advise the faculty, in a
pamphlet about how to create a non-sexist classroom environment,
"Don't Tell Sexist Jokes, Stories, Poems or Parables. ' '8 Of even
greater concern is the reality that the underlying message of these
incidents - women do not have the same credibility as men - can-
not possibly be eliminated by time alone.

I am a member of the American Bar Association Commission on
Women in the Profession. At our February 1988 hearings, commis-
sion members were deeply disturbed to hear about behavior and atti-
tudes toward women law students and law professors that does not
bode well for the future. For example, Betsy Levin, Executive Direc-
tor of the Association of American Law Schools, testified that she is
aware of hostile classroom challenges to women professors' authority
and viciously sexist slurs directed at women faculty and students in
student shows and that during her six years as Dean of the Univer-

5. Judge Mrs. the Point, A.B.A. J., Sept. 1, 1988, at 25.
6. In re Anthony T. Jordan, Jr., New York State Comm'n on Judicial Conduct

(January 26, 1983).
7. In re Arthur J. Cieslik, No. 87-CC-2 (Ill. Cts. Comm'n July 30, 1987).
8. Harvard Women's Law Ass'n, Five Easy Steps Toward a Non-Sexist Class-

room Environment 1 (1985).
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sity of Colorado School of Law she saw an increase in what she de-
scribed as "hateful posters" on bulletin boards from male students
directed against women students and faculty.9

In August 1988, I appeared on a Washington D.C. radio show to
discuss the commission's findings and concerns. A woman called in
to say that she is an older law student dismayed by the lack of re-
spect that both female and male students accord women law profes-
sors who are fully as competent as their male colleagues.

These kinds of attitudes are a continuation of student attitudes
first documented in the 1970s at the University of California at
Berkeley. There an analysis of 16,000 student evaluation forms re-
vealed a conviction on the part of students of both sexes that when it
came to teaching subjects about which there are no clear cut answers
- for example, political science as opposed to French grammar -
men teachers were consistently viewed as more authoritative, compe-
tent and persuasive than women teachers.10 These findings have
been replicated in subsequent evaluations of women and men teach-
ers at the undergraduate, graduate and professional levels."

I have participated in several judicial education programs in
which male judges on the panel have said to their colleagues in the
audience, "Let's tell the truth. When a man attorney and a woman
attorney whom we do not know appear before us, we assume the
man can do the job until he more than clearly demonstrates other-
wise, but our attitude toward the woman is, we'll wait and see what
she can do." This denial of credibility to women solely because they
are women is a barrier of which women attorneys are keenly aware.
As the American Bar Association Commission on Women in the Pro-
fession stated in its report to the House of Delegates this summer,
"[w]omen report that they are often treated with a presumption of
incompetence, to be overcome only by flawless performance, whereas
they see men attorneys treated with a presumption of competence
overcome only after numerous significant mistakes.' 12

There is extensive social science and legal research showing that
presumptions about women's lesser credibility are not confined to
women lawyers or teachers, but affect all women in all settings in

9. Testimony of Betsy Levin before the A.B.A. Comm'n on Women in the Pro-
fession, (February 7, 1988) (refer to Volume II of the transcript at pages 117, 131-33).

10. Wilder, Student Sex and Faculty Sex: A Quantitative Study of Student Evalu-
ations at the University of California (1976) (working paper).

11. Bassow, Student Evaluation of College Professors: Are Female and Male
Professors Rated Differently? 70 J. EDUC. PSYCHOLOGY 308 (1987).

12. A.B.A. Comm'n on Women in the Profession, Report to the House of Delegates
12 (Aug. 1988). See also Hodgson & Pryor, Sex Discrimination in the Courtroom: At-
torney Gender and Credibility, 71 WOMEN LAW. J. 7 (1985).
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and out of court.' 3 "Credible" in the fullest sense of that word - be-
lievable, competent, trustworthy, intelligent, capable, convincing,
truthful, someone to be taken seriously - is the essential attribute
for a litigant, complainant, witness, defendant or lawyer. Thus, wo-
men's lesser credibility throughout society is an absolutely funda-
mental problem which all of us in the law should be committed to
eliminating. Reform at this literally subconscious level cannot hap-
pen by itself.

SUBSTANTIVE LAW

Let me turn now to a few areas of substantive law. It is likely
that evolving changes in lifestyles and assumptions about appropriate
roles for women and men will have a salutary effect on some aspects
of judicial decision making. I would expect to see these changes par-
ticularly in visitation and custody cases.

In 1985, lawyers reported to the New York Task Force on Wo-
men in the Courts that some judges of both sexes refused to award
fathers overnight visitation with infants on the ground that the men
would not know how to care for these children.14 In 1986, an Iowa
judge wrote that he would not award custody of a boy to a househus-
band father because with such a role model the child would be "so-
cially crippled when he is an adult." The judge wrote that "in our
society it is still accepted that the husband and father is the bread-
winner and works."'15 (Note the implicit devaluation of what
mothers do in the home as not work. This is an assumption that re-

13. See, e.g., Schafran, The Less Credible Sex, in JUDGES' J. 16 (Winter 1985). A
Kent State University professor in 1985 replicated and extended a 1968 experiment in
which 150 male and 150 female subjects were randomly assigned to read an essay with
the author's name indicated as either John T. McKay, J.T. McKay, or Joan T. McKay,
and asked to rate it on such qualities as persuasiveness, intellectual depth, and style.
Although the essays were identical, those believed to have been written by "Joan" con-
sistently received lower ratings from male and female readers than those believed to
have been written by "John" or "J.T." Paludi & Strayer, What's in an Author's
Name? Differential Evaluations of Performance as a Function of Author's Name, 12
SEx ROLES 353 (1985). Another study found that in managerial jobs or jobs thought to
require male characteristics, good looks are an advantage for men and a disadvantage
for women. Attractive men were perceived as having gained success on the basis of
their hard work and ability. Attractive women were presumed to have succeeded for
reasons other than their skill or talent, and to be less capable and credible and have
less integrity. Heilman & Stopeck, Attractiveness and Corporate Success: Different
Causal Attributions for Males and Females, 70 J. APPLIED PSYCHOLOGY 379 (1985);
Heilman & Stopeck, Being Attractive, Advantage or Disadvantage? Performance
Based Evaluations and Recommended Personnel Actions as a Function of Appearance,
Sex, and Job Type, 35 ORGANIZATIONAL BEHAVIOUR AND HUMAN DECISION PROCESSES
202 (1985).

14. New York Task Force, supra note 4, at 104.
15. Peterson v. Peterson, No. 6-50386-642, slip op. at 3, (Iowa Ct. App. Mar. 31,

1987).
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verberates through decisions about damages and equitable distribu-
tion and to which I will return.)

These visitation and custody cases reveal the classic stereotype
that fathers cannot be primary caretakers of children. Other cases
reveal the flip side of this stereotype: mothers should not be any-
thing else. The archetypal good mother is at home full time caring
for her child.

In 1983, a Louisiana judge denounced as a careerist an attorney
custodial mother who wished to move with her child for a major job
opportunity.16 In 1986, the California Supreme Court found it neces-
sary to state explicitly that the fact that a mother works outside the
home may never be the basis for depriving her of custody.17

Such a ruling is obviously welcome. But the quickly increasing
participation of women in the paid workforce and the slowly increas-
ing participation of fathers in their children's daily lives are not
enough to overcome the myriad ways in which gender bias affects the
courts.

CASEBOOKS

I am often asked whether women judges display less gender bias
than men judges. I respond that because of women judges' life expe-
rience, the answer in general is yes. As an example of what is meant
by the life experience factor, an Arkansas woman judge wrote in a
concurring opinion affirming a rape conviction:

The writer of this opinion dares not work in her office
when the Justice Building is empty because she's unwilling
to subject herself to the danger of rape. No male opinion
writer is ever faced with this sinister problem.18

But apart from certain aspects of life experience, both women
and men judges have a great deal to learn about how gender bias can
affect decision making. No one is born understanding the battered
women's syndrome or why marital rape is often far more devastating
than stranger rape.

Last month, a woman judge from Massachusetts told me that
when she first joined the bench, she had great difficulty in being ap-
propriately responsive to women who were victims of domestic vio-
lence. She could not understand why these women stayed in these
relationships. She said she learned a lot from male colleagues who

16. Bezou v. Gaines, No. 81-11606 (La. Civ. Dist. Ct., Orleans Parish, June 3, 1983),
qff'd, 436 So.2d 592 (La. Ct. of App. 1983).

17. Burchard v. Garay, 42 Cal. 3d 531, 541, 724 P.2d 486, 493, 229 Cal. Rptr. 800, 807
(1986).

18. Conley v. State, 590 S.W.2d 66, 70 (Ark. Ct. App. 1979) (Penix, J. concurring).
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told her about sisters and other family members living with abusive
men. I told her of one of her male colleagues who agreed not to hear
domestic violence cases when his wife sued for divorce and it became
publicly known that he was a batterer himself.1 9

Over her years on the bench and through seeking out appropri-
ate training, this judge has come to understand how the numerous
factors involved in domestic violence cases - the dynamics of abuse
which usually involve loving apologies after an assault; pressure from
family and clergy to reconcile; economic dependency and the well
founded fear of being forced with her children onto welfare; the low
self-esteem which afflicts victims of prolonged violence; threats of in-
creased violence from the batterer and demeaning comments from
police, court personnel, prosecutors and judges when the woman fi-
nally does seek court protection - all deter women victims from
leaving abusive relationships. So the question we must ask is: what
are today's law students learning about issues such as domestic vio-
lence and rape that will prepare them to be the judges of tomorrow?

In "Sex Bias in the Teaching of Criminal Law," a forthcoming
study of how the seven most widely used criminal law casebooks deal
with gender related topics such as domestic violence, the "reasonable
man" standard for self-defense, rape and prostitution, we find that
students may not be learning very much that will take them beyond
the stereotypes and lack of knowledge that frequently prevail in the
courts today.20

With respect to domestic violence, one casebook states in an au-
thor's note in a section entitled "Domestic Authority" that spousal
battery is no longer permitted. Another of the seven books includes
in the section on self-defense a case about a woman who killed her
batterer. This is all there is about domestic violence in any of these
seven casebooks. Yet in the state of New Jersey alone in Court Year
1986-1987, 26,536 domestic violence cases were filed and 16,775 pro-
ceeded to final hearing.21

With respect to rape, five of the seven casebooks mention marital
rape, but four give it half a page or less. Only one cites a case. The
overall focus is strictly on defense. All seven casebooks cover the
mistake of fact defense to rape with an average of 4.7 pages, and the
mistake of fact defense to statutory rape with an average of 5.3 pages.
No casebook discusses what rape is; the history of its treatment as a

19. D'Agostino, Finally, Judgment, WORCESTER MAGAZINE, Aug. 17, 1983, at 11.
20. This study is described by its chief investigator in Erickson, Sex Bias in Law

School Courses: Some Common Issues 38 J. LEGAL EDUC. 101 (1988).
21. Report on the Prevention of Domestic Violence Act: July 1, 1986-June 30,

1987, submitted by the Administrative Director of the Courts, April 21, 1988.
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crime of sex rather than violence; the presumption in the Lord Hale
jury charge, until recently standard throughout the country, that wo-
men tempt men and then cry rape, or the long term psychological
consequences for the victim.

One of the most widely used casebooks does not discuss rape at
all. In what must be the ultimate irony, this casebook was not in-
cluded in the study because the investigators knew it was being re-
vised and felt it would be unfair to the authors to evaluate the old
version. This summer, when I mentioned to Judge Patricia Wald,
presiding Judge of the United States Court of Appeals for the Dis-
trict of Columbia Circuit, that this well known casebook has elimi-
nated any discussion of rape, she quipped, "that's because it's not a
crime anymore." That may sound like just a witty line, but isn't it in
a sense the message of this casebook?

The basic criminal justice casebook supposedly tells us about the
most important categories of crime. Casebooks are seen by most stu-
dents as authoritative. They validate the subjects they include and
the point of view they express about those subjects. Marginalizing,
trivializing or omitting gender related topics, or addressing them
without reference to the point of view of the women victimized or
implicated sends a distinct message to students about what is impor-
tant in the law and how to think about the issues.

Even supplementing this book with materials about rape, as
some law professors are doing, is not the answer. The casebook is
enough, says the student groaning under its weight. I don't want to
look at supplementary materials. If the subject were really impor-
tant, it would be in the book.

For any criminal justice professors grinding their teeth about
how difficult it is to teach the subject of rape without offending the
women students or being attacked by the men, consider the following
idea: an idea which follows the thought of the woman judge whose
concurring opinion was quoted earlier.

A few years ago a new University of Kentucky law professor be-
gan the rape segment of her criminal law class by asking each male
student to tell the class what action he took on a daily basis to guard
against sexual assault. This question produced a very puzzled silence
from the men. Then the professor said, "[i]f the men have nothing to
tell us, we'll ask the women." Each of the women responded. The
women did not come to the campus early or stay late. They did not
park in certain places. They were mindful of the lighting and secur-
ity wherever they went, and so forth. The discussion went around
the room until it was stopped cold by a woman who said, "I don't
worry about rape at all anymore. I carry a loaded gun," and then
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opened her purse and took out a pistol. Learning about the women's
level of daily concern was a profound eye opener for the men in the
class. A Catholic University Law Professor used this idea and started
one of the most fruitful discussions he has ever had in a criminal law
class.

FAMILY LAW

Another area in which gender bias is rampant in the courts is
family law; probably because this is the area in which judges have the
greatest discretion and where biases are the strongest. I said earlier
that I thought lifestyle changes might have some ameliorative effects
on aspects of visitation and custody decisions, but there are aspects of
gender bias in family law that might become even worse over time,
precisely because of the changes in lifestyle for women and men in
the law.

At a recent conference an appellate judge told the following
story about a case in which she was involved. A case was on appeal
in which a woman who had been a full time homemaker and mother
to several children was awarded $200 per month alimony for six
years, at which time her youngest child would be eighteen. Her hus-
band earned $100,000 per year. The judge's young law clerk put a
note on the briefs supporting affirmance. The judge called the law
clerk in and asked her to reflect on this suggestion. It was clear that
this young lawyer had no understanding of the years of human capi-
tal this woman had invested in her family and in making it possible
for her husband to focus on the kind of capital that rings the cash
register, without having to worry about whether he would have a
clean shirt in the morning or how his children would be cared for.
The law clerk was totally unaware of the great difficulty this woman
would face in entering the paid workforce for the first time in middle
age with nothing on her resume but "homemaker," a job title to
which we pay homage on Mother's Day, but which in the courts and
the marketplace gets very little respect.

Currently we have on the bench many judges who do not under-
stand these issues any more than the law clerk did (witness the opin-
ion below in the case just discussed). But we also have judges who
know from personal experience or from actually being aware of -

rather than taking for granted - what their mothers and wives do as
homemakers (a job they perform whether or not they are working
outside the home). They realize that a homemaker produces eco-
nomically and emotionally valuable work, and that to do this she
foregoes opportunities to build her own financial independence.

Despite the influx of women into the paid workforce and the

1989]



CREIGHTON LAW REVIEW

numbers of women who remain in the paid workforce after their
children are born, there are families where the private family con-
tract is that the mother stays home with the children or takes a part
time or less demanding job while the father pursues a lucrative ca-
reer. In the future we may have an increase in the number of men
who adopt this role. If the next generations of lawyers and judges
not only devalue homemaker work, as courts do today, because it is
invisible work, but also perceive being a homemaker or taking a less
demanding job in order to have time for one's family as a peculiar if
not invalid choice, we may see even greater inequities in matters of
equitable distribution and alimony than we do today.

I have discussed briefly some of the areas of law where we would
readily think of gender bias as a factor. Time prevents my talking
about the numerous other areas of the law that need to be addressed,
such as why gender bias may be a factor in medical malpractice cases
and mental health professionals' expert witness testimony. The bot-
tom line, however, is that eliminating gender bias in all these areas
requires a sophisticated analysis that enables us to understand what
the problems are, and then an equally sophisticated kind of education
to help us overcome them.

PUBLIC EDUCATION

Now suppose that we do a smashing job of legal and judicial edu-
cation about gender bias. What happens when we bring our cases
before what I earlier called "those other judges?"

Most rape cases are tried to a jury. Recently a movie opened en-
titled The Accused, inspired by a notorious 1983 case in which a wo-
man was gang raped on a pool table in a New Bedford, Massachusetts
tavern. "The Accused" of the title is not one of the rapists, but the
victim.

After the trial in 1984, I appeared on televeision with one of the
defense attorneys. I pointed out that he had repeatedly tried to make
the woman a non-victim in the eyes of the jury by playing on cultural
stereotypes about how a nice woman who had really been raped
would behave. After this gang rape the woman had run screaming
into the street wearing only a jacket. A man driving by picked her
up and drove her to a hospital. During the ride she was in a rage, she
cursed and used street language to describe what her attackers did to
her.

The defense team's ploy was to rely on our cultural mores which
do not allow women to express anger and curse. A nice woman who
was truly a victim and deserved sympathy would have been in tears
rather than a rage and would have used ladylike language to describe

[Vol. 22



GENDER BIAS IN COURTS

her ordeal. "Oh, dear," she would have sobbed, "those nasty men
forced me to have oral sex with them."

The ludicrousness and unfairness of this picture is starkly appar-
ent if you recast the scenario with a male assault victim. Picture this:
a man has been beaten and robbed in a tavern. He staggers out, hails
someone driving by, and asks to be taken to the hospital. Weeping,
he tells the driver, "[o]h my goodness, those nasty men beat me up
and took my money against my will."

At first the defense lawyer insisted that his team was not trying
to play to jurors' stereotyped thinking about appropriate behavior for
women, but later he conceded that this had indeed been their strat-
egy. In the New Bedford case it did not work, but it has in many
other cases.

Many of you are undoubtedly familiar with the New York City
trial of Robert Chambers which made international headlines this
year. Chambers, who is 6'4", claimed during his trial (he later ac-
knowledged his guilt) that he killed Jennifer Levin, a slight young
woman, because she was hurting him during "rough sex," a defense
that is gaining popularity across the country because of its success in
this case. 22

Chambers' lawyer began his defense by painting Levin in the
press as a promiscuous afficionado of sadomasochistic sex, deserving
of censure rather than sympathy. Making this young woman a non-
victim was a specialty of this lawyer. He gained national attention in
the late 1970s in a New Haven, Connecticut case in which Richard
Herrin murdered Bonnie Garland because she wanted to break off
their romance.

Herrin confessed to the police that he was angry and upset over
Garland's wish to see other men, and that hours before the killing he
planned breaking into her home, sneaking up the stairs to her room,
and splitting her head open with a hammer while she slept. This cer-
tainly sounds like premeditated murder, but the lawyer played on
the jury's adherence to societal values about a woman's obligation to
be true to her man, to be emotionally supportive of him at all times
and in all situations. Women who react with anger to a broken ro-
mance are put down with that all purpose line, "[h]ell hath no fury
like a woman scorned." But when a young man is dropped by his
girlfriend, it is understandable that he would bash her head in. Both
Robert Chambers and Richard Herrin got off with manslaughter.23

22. Lacayo, The Rough Sex Defense, TIME, May 23, 1988, at 55; Wilkinson, Rough
Sex, The Sequel, SEVEN DAYS, May 4, 1988, at 5.

23. For discussions of the Garland murder and attitudes toward women who dis-
play anger or violence when a relationship ends see S. JACOBY, WILD JUSTICE (1983)
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For me, the issue in these cases is not whether the lawyers
should have used these tactics. Appalling as I find them on a per-
sonal basis, I am well aware that our advocacy system requires a de-
fense attorney to use every legal strategy to gain acquittal. The real
question is: What is wrong with our society that painting a woman as
angry, promiscuous or not emotionally supportive of her man is so
often an effective defense strategy in all kinds of criminal and civil
cases?

On the civil side, the recent case of Charlotte and John Fedders
is illustrative. He was the Securities and Exchange Commission
Chief of Enforcement who resigned when it was revealed that he had
subjected his wife to brutal physical and psychological abuse for a pe-
riod of eighteen years. Last fall the Domestic Relations Master in
their Maryland divorce trial decided that Charlotte was equally at
fault for John's violence because she was not sufficiently supportive
of him when he was feeling depressed, and awarded him a quarter of
her profits from a book she wrote about her life as a domestic vio-
lence victim, on the theory that without John, Charlotte could never
have written the book.24 Mary McGrory subsequently wrote in the
Washington Post that under this standard, Hitler would have de-
served a share in the proceeds from The Diary of Anne Frank.2 5 For-
tunately, this ruling was set aside by the trial court.

The Chambers, Herrin and Fedders trials made national head-
lines, but they are by no means unique. Between 1978 and 1980 a re-
search team from Indiana University conducted hour and a half
individual interviews with 360 jurors who had just sat in forcible sex-
ual assault trials. The researchers found that both men and women
jurors "were more likely to believe in defendant's innocence when
the victim violated rules of appropriate behavior for women, espe-
cially when jurors themselves held sex-role conservative attitudes. '26

Violations of appropriate behavior included holding a blue collar job,
being sexually active outside of marriage, drinking, taking drugs and
being away from home at the time of the assault. The researchers
also found that knowing the rapist diminished the victim's credibility.
Jurors were reluctant to believe that a man could be guilty if the vic-
tim knew him, a particularly disturbing finding in light of recent

(specifically those chapters on "Revenge as Metaphor" and "Sexual Revenge");
GAYLIN, THE KILLING OF BONNIE GARLAND: A QUESTION OF JUSTICE (1982).

24. Fedders v. Fedders, No. 84618 (Md. Cir. Ct. Montgomery Cty., Oct. 16, 1987).
25. McGrory, A Shattering Ruling, Washington Post, Oct. 20, 1987, at A2.
26. Reskin & LaFree, Structural Analysis of Jurors' Verdicts in Rape Trials, Fi-

nal Report 8 (undated) (supported by National Institute of Mental Health Grant
R01MH29727). This study is described in LaFree, Reskin & Visher, Jurors' Responses
to Victims' Behavior and Legal Issues in Sexual Assault Trials, 32 Soc. PROBLEMS 389
(Apr. 1985).
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studies showing that the majority of rapes are committed by someone
known to the victim. 27

Lest you think this kind of prejudice will be cured by time, a
1987 survey of 1,700 sixth to ninth grade students in Rhode Island
yielded some telling statistics. Sixty-five percent of the boys and
fifty-seven percent of the girls stated that it was acceptable for a man
to force a woman to have sex if they had been dating longer than six
months.

Almost one quarter of the boys and one sixth of the girls stated
that it was acceptable for a man to force a woman to have sex if he
had spent a lot of money on her. "A lot of money" meant ten or fif-
teen dollars. Half of the students felt that a woman who walks alone
at night and dresses seductively is asking to be raped. One of the
most disturbing findings was that eighty-seven percent of the boys
and seventy-nine percent of the girls said that forcing a woman to
have sex is acceptable if the couple is married.28

These youngsters are tomorrow's "other judges" - our jurors.
How will we ever achieve fair prosecution of stranger, acquaintance
and spousal rape cases if this is the mindset of the jury pool?

MAKING PROGRESS

Having said that time alone is not the cure for gender bias in the
courts, let me conclude with the good news that we are at a point in
time when the issue is beginning to be addressed with the seriousness
and what might be called the "all points alert" status that it requires.

When the National Judicial Education Program to Promote
Equality for Women and Men in the Courts began its work in 1980,
we were told by judges, lawyers and journalists that what NJEP pro-
posed could not be done; that the American judiciary would never ac-
cept gender bias as a legitimate topic for judicial education. Since
then NJEP has presented judicial education programs about this is-
sue literally from coast to coast. Through its emphasis on the need to
present state specific information in these programs in order to make
them relevant to local judges and minimize denial of the problem,
NJEP was the catalyst for the creation in 1982 of the first Supreme
Court task force on gender bias in the courts and the gender bias task
force movement that followed.

In 1986 NJEP and the chairs of the New Jersey and New York
task forces presented a program on gender bias in the courts for the

27. Sweet, Date Rape: The Story of an Epidemic and Those Who Deny It, Ms.,
Oct. 1985, at 56.

28. Mann, Twisted Attitudes Taint Youth, Washington Post, May 6, 1988 (report-
ing a survey conducted by the Rhode Island Rape Crisis Center).
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joint annual meeting of the Conference of Chief Justices and Confer-
ence of State Court Administrators in Omaha, Nebraska. Today
there are nineteen gender bias task forces in operation and several
more will be appointed shortly. In August 1988 the Conference of
Chief Justices and the Conferences of State Court Administrators
adopted resolutions urging each chief justice to establish a task force
devoted to the study of gender bias in his or her own court system.29

The gender bias task forces have also been the catalyst for task
forces on race bias in the courts. There are now four such task
forces, and the Resolutions adopted in the summer of 1988 by the
Conference of Chief Justices and Conference of State Court Adminis-
trators urge each chief justice to create a task force on minority con-
cerns as they relate to the court system.

NJEP has been working with the New York State Judicial Com-
mission on Minorities to ensure that it addresses, as the New York
Task Force on Women in the Courts did, the ways in which minority
women are doubly disadvantaged by sex and race bias. Together, sex
and race bias create what minority women lawyers in California re-
cently described to the gender bias task force in that state as an en-
tire third category of bias.

As to whether the gender bias task forces make a difference,
NJEP's first director, Professor Norma Wikler, and I have just com-
pleted an extensive evaluation of the impact of the New Jersey
Supreme Court Task Force on Women in the Courts. We found that
although gender bias in that state's court system has not been elimi-
nated - an accomplishment that would be impossible to achieve in
the four years since this first task force issued its report - the task
force has significantly reduced gender bias in interactions in the
court and professional environments, has had a positive impact on
some aspects of substantive law, and has created a climate within the
New Jersey court system in which the nature and consequences of
gender bias are both acknowledged to exist and understood to be
unacceptable.30

29. Resolution XVIII, Task Forces on Gender Bias and Minority Concerns, 1988
Conference of Chief Justices (adopted August 4, 1988); Resolution I, Task Forces on
Gender Bias and Minority Concerns, 1988 Conference of State Court Administrators
(adopted August 4, 1988).

Readers interested in establishing gender bias task forces in their own states
should consult SCHAFRAN & WIKLER, OPERATING A TASK FORCE ON GENDER BIAS IN
THE COURTS: A MANUAL FOR ACTION (1986). This publication is available from the
Women Judges' Fund for Justice, 1225 15th Street, N.W., Washington, D.C. 20005, (202)
462-4243.

Readers interested in knowing how they can become involved in implementing
task force recommendations in their own states should consult Schafran, Women in
the Courts, in WOMEN AND THE LAW (C. Lefcourt ed. 1988).

30. See Wilder & Schafran, Learning from the New Jersey Supreme Court Task
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Gender bias in the courts is beginning to become a topic of inter-
est in continuing legal education. In 1988, for example, NJEP
presented a program to the Arizona Bar Association about the kinds
of information lawyers need to know for themselves and bring to the
attention of the courts to avoid gender biased outcomes in cases relat-
ing to damages, domestic violence and divorce.

Within the law school community there has been a surge of
scholarship around these issues and they are beginning to become
part of the curriculum. The Journal of Legal Education published a
special double issue entitled "Women in Legal Education - Pedagogy,
Law, Theory and Practice" which included thirteen articles about
subjects ranging from the study of criminal law casebooks described
earlier to suggestions about how to integrate the findings of the task
forces on gender bias in the courts into legal education.31

There is even good news about the Rhode Island school children
in the study of attitudes toward rape previously described. After go-
ing through a training program developed by the Rhode Island Rape
Crisis Center which conducted the survey, these students showed
markedly less adherence to the rape myths and stereotypes that they
originally espoused.

All this good news about the high level of activity around the is-
sue of gender bias in the courts should not obscure the fact that this
is difficult and sensitive material which neither judges, lawyers or
law students always greet with open minds. Judicial response to the
programs NJEP has given over the years has ranged from
"[i]ncreased my sensitivity 500%" and "[t]his course should be for
everybody" to "propaganda" and "irrelevant." There have been law
school situations in which professors of both sexes and women stu-
dents who have sought to introduce a discussion of gender bias or
present certain ideas from a woman's point of view have been de-
rided and silenced by men in the class. Nonetheless it is important to
persevere in discussing these issues, even if they entail some level of
discomfort.

In 1985 I published an article in The Judges' Journal called "Eve,
Mary, Superwoman: How Stereotypes About Women Influence
Judges."3 2 An Atlanta judge, whom I do not know, wrote me a letter
(which I cherish for reasons you will understand in a moment) which
I think is worth quoting to you because it so well articulates why we

Force on Women in the Courts: Evaluation, Recommendations and Implications for
Other States (Oct. 1988) (currently an unpublished manuscript for the Women Judges'
Fund for Justice. Forthcoming 1989).

31. See 38 J. LEGAL EDUC. 1-193 (Mar.-June 1988).
32. 24 JuDGEs' J. 12 (1985).
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must address gender bias in the courts now, on a fully conscious
level, rather than assuming that time alone is the cure. The judge
wrote:

I only wish more people had been writing more articles on
this and related issues generations ago, so that the members
of our generation, both male and female, could have been
spared the painful task of unlearning the poppycock about
male and female roles we were raised to feel were somehow
a part of some natural law. If we are diligent in our efforts
to wipe out gender bias, perhaps our children will not have
to overcome some of the obstacles that many of us have been
required to overcome because of the baggage of our
upbringing.

33

33. Letter from Judge Edward H. Johnson to Lynn H. Schafran, April 22, 1985.
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