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ABUSE OF STATE POWER GUARANTEED BY THE
TWENTY-FIRST AMENDMENT-PREVENTING THE
DIVERSION OF OUT-OF-STATE LIQUOR DESTINED

FOR FEDERAL ENCLAVES: UNITED STATES
V. NORTH DAKOTA

INTRODUCTION

The twenty-first amendment" explicitly authorizes state regula-
tion of liquor and embodies the only constitutional grant of power to
the states.2 North Dakota's attempt to enforce legislation enacted
under the twenty-first amendment was thwarted by the United
States Court of Appeals for the Eighth Circuit in United States v.
North Dakota.3 In North Dakota the court held that out-of-state li-
quor intended for consumption and sale on military bases over which
the United States and North Dakota exercised concurrent jurisdic-
tion could not be labeled to prevent unlawful diversion into the do-
mestic commerce of the state.4 The North Dakota statutes were
invalidated under the supremacy clause,5 and the "core power" of the
twenty-first amendment was not extended to concurrent jurisdiction
enclaves.

6

This Note reviews the "core power" of the twenty-first amend-
ment and subsequent case-law limitations.7 Next, this Note analyzes
the Eighth Circuit's limitation of state power pursuant to the twenty-
first amendment and its interpretation of case-law developments.8

Finally, this Note clarifies the position of the strong dissent in North
Dakota, and shows that the Eighth Circuit misapplied prior case-law
developments. 9

1. U.S. CONST. amend. XXI, § 2. This section provides:
The transportation or importation into any [s]tate, [t]erritory, or possession of
the United States for delivery or use therein of intoxicating liquors, in viola-
tion of the laws thereof, is hereby prohibited.

Id.
2. Castlewood Int'l Corp. v. Simon, 596 F.2d 638, 642 (5th Cir. 1979).
3. 856 F.2d 1107, 1114 (8th Cir. 1988).
4. Id. at 1112, 1114.
5. Id. at 1111-12.
6. Id. at 1111.
7. See infra notes 53-84 and accompanying text. The "core power" of the

twenty-first amendment is contained in section two of that amendment.
8. See inkfra notes 85-164 and accompanying text.
9. See infra notes 165-212 and accompanying text.
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FACTS AND HOLDING

Located in the State of North Dakota are two military bases over
which North Dakota and the United States exercise concurrent juris-
diction.' 0 On these military bases are non-appropriated fund instru-
mentalities ("NFIs")." i The NFIs are clubs and package goods stores
not supported directly by federal government funding.' 2 Further-
more, the NFIs are outlets for alcoholic beverages on the North Da-
kota military bases. 13 The NFIs purchase liquor for resale to military
personnel and their families.' 4 The NFIs are self-supporting, and
generate profits which are used to fund military recreational
activities.' 5

Prior to October 1986, the military was required to purchase li-
quor only in the state where a base was located.' 6 Thereafter, pursu-
ant to a Department of Defense ("DoD") regulation, the military was
authorized to purchase liquor from out-of-state sources, in order to
obtain "the most competitive source, price and other factors consid-
ered.' 7 This regulation required the DoD to cooperate with state au-
thorities, but the "purchase of all alcoholic beverages for resale ...
shall be in such a manner and under such conditions as shall obtain
for the government the most advantageous contract, price and other
considered factors."' 8 The regulation also provided that neither co-
operation with state authorities nor "other factors" shall be con-
strued as requiring submission to state control, taxation, or

10. United States v. North Dakota, 856 F.2d 1107, 1108 (8th Cir. 1988). The parties
in North Dakota "stipulated that the military bases in North Dakota are not exclusive
federal jurisdiction enclaves." Id.

11. Brief for Appellees at 4, North Dakota.
12. North Dakota, 856 F.2d at 1108.
13. Id.
14. Id.
15. Id.
16. Brief for Appellees at 4, North Dakota (citing Act of Dec. 19, 1985, Pub. L. No.

99-190, § 1099, 99 Stat. 1185 (1985)).
17. Id. at 5 (quoting Act of Oct. 30, 1986, Pub. L. No. 99-591, § 9090, 100 Stat. 3341

(1986)).
18. 32 C.F.R. § 261.4 (1986) (codifying Dept. of Defense Regulation § 1015.3-R).

This regulation states:
The Department of Defense shall cooperate with local, state, and federal offi-
cials to the degree that their duties relate to the provisions of this chapter.
However, the purchase of all alcoholic beverages for resale at any camp, post,
station, base, or other DoD installation within the United States shall be in
such a manner and under such conditions as shall obtain for the government
the most advantageous contract, price and other considered factors. These
other factors shall not be construed as meaning any submission to state con-
trol, nor shall cooperation be construed or represented as an admission of any
legal obligation to submit to state control, pay state or local taxes, or purchase
alcoholic beverages within geographical boundaries or at prices or from sup-
pliers prescribed by any state.
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requirement of purchase from in-state suppliers.19

North Dakota had enacted administrative regulations pertaining
to the delivery of alcoholic beverages across its borders.20 The first
regulation required all persons sending or bringing liquor into North
Dakota to file a schedule A report of all shipments and returns each
month With the state treasurer.2 1 The second regulation further re-
quired identification labels on each item of liquor shipped to military
bases.22 The identification labels were to indicate that liquor must be
consumed exclusively within the military enclave.2 3

Identification labels were required on all liquor coming into a
military base from out-of-state suppliers. 24 These labels could have
been purchased from the state treasurer for three to five cents per
label or printed by the supplier upon format approval.25

The United States brought suit against North Dakota in the
United States District Court for the District of North Dakota to ob-
tain a declaration that the North Dakota regulations were unconsti-
tutional, and for an injunction against enforcement of the
regulations.26 The conflict between the regulations and federal mili-
tary procurement laws was the basis of the United States' position.27

The United States also alleged that the regulations were invalid
under the supremacy clause and unconstitutionally interfered with
military procurement.28 Kim Keltz, manager of the joint military
service consolidated purchasing program for distilled spirits, stated,
in an affidavit, that five out-of-state suppliers had refused to fulfill

19. Id.
20. N.D. ADMIN. CODE § 84-02-01-05(7) (1986). This section provides:
All liquor destined for delivery to a federal enclave in North Dakota for do-
mestic consumption and not transported through a licensed North Dakota
wholesaler for delivery to such bona fide federal enclave in North Dakota
shall have clearly identified on each individual item that such shall be for con-
sumption within the federal enclave exclusively. Such identification must be
in a form and manner prescribed and approved by the state treasurer.

Id. In addition, section 84-02-01-05(1) provides:
All persons sending or bringing liquor into North Dakota shall file a North
Dakota schedule A report of all shipments and returns for each calendar
month with the state treasurer. The report must be postmarked on or before
the fifteenth day of the following month.

N.D. ADMIN. CODE § 84-01-01-05(1) (1978).
21. North Dakota, 856 F.2d at 1108 n.1. A schedule A report is filed with the State

Treasurer and reports all monthly shipments and returns. Id.
22. Id. See supra note 20.
23. North Dakota, 856 F.2d at 1108 n.1.
24. Id. at 1108.
25. Brief for Appellees at 6, North Dakota.
26. North Dakota, 856 F.2d at 1108.
27. Id. See generally Comment, Pre-Empting State Action Taken Pursuant to the

Twenty-First Amendment, 53 TEMP. L.Q. 590, 595-600 (1980) (outlining the history of
military alcohol procurement).

28. North Dakota, 856 F.2d at 1108.
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any further purchase orders.29 Keltz also stated that the regulations
increased the cost of purchasing liquor by $200,000 to $250,000.30

In responding to the claims of the United States, North Dakota
relied on the twenty-first amendment which forbids importation of li-
quor into a state in violation of state law, and which gives the state
power to regulate importation of liquor onto military bases to control
unlawful diversion into the state's domestic commerce. 31 Robert
Hanson, North Dakota State Treasurer, stated, in an avidavit, that a
number of suppliers were willing to comply with the regulations. 32

Hanson also stated that he was aware of diversion of liquor from fed-
eral enclaves into the domestic commerce which violated the state's
established liquor distribution system. 33

The district court found no conflict between the regulations and
federal military procurement laws.34 The court reasoned that the in-
creased cost of purchasing liquor did not conflict with the federal law
requirement of obtaining the most advantageous contract.3 5 Accord-
ing to the court, the state regulations "merely made the most advan-
tageous contract more expensive." 36

The district court stated that even if a conflict would have ex-
isted between federal and state law, preemption was unnecessary be-
cause of overriding state interests. 3 7 Furthermore, the court held
that North Dakota had authority to regulate and prevent the unlaw-
ful diversion of liquor into its domestic commerce under the twenty-
first amendment.38 The district court determined that keeping costs
down was not an overriding federal interest and the North Dakota
regulations were not barred by the supremacy clause.3 9 As a result,
summary judgment was granted for North Dakota.40

The United States appealed the district court decision to the
United States Court of Appeals for the Eighth Circuit. 41 In reversing

29. Brief for Appellant at 12, North Dakota.
30. North Dakota, 856 F.2d at 1109.
31. Id. at 1108.
32. Id. at 1109.
33. Id.
34. United States v. North Dakota, 675 F. Supp. 555, 557 (D.N.D. 1987).
35. North Dakota, 856 F.2d at 1109.
36. Id.
37. North Dakota, 675 F. Supp. at 559.
38. Id.
39. Id. The district court stated that "the state's regulations may have indirectly

caused the price of out-of-state supplies of alcoholic beverages to increase, but they do
not prevent the federal government from obtaining those beverages at the 'lowest
cost.' The 'lowest cost' has merely increased." Id. at 557. The 'lowest cost' is a refer-
ence to 32 C.F.R. § 261.4 (1986), supra note 18, which states that the military must ob-
tain "the most advantageous contract."

40. North Dakota, 856 F.2d at 1109.
41. Id. at 1114.
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the trial court's decision, the Eighth Circuit decided how far the
"core power" of the twenty-first amendment, a power which is re-
served to the states, extended to enable states to regulate a United
States' instrumentality over which that state exercised concurrent ju-
risdiction.42 Senior Circuit Judge Henley, writing for the majority,
stated that the twenty-first amendment provided no basis for state
regulation of a nonexclusive federal enclave.43

The majority position was buttressed by the supremacy of mili-
tary alcohol procurement over state regulation.44 According to the
majority, military alcohol procurement was reflected by a policy of
purchasing alcohol at the lowest price, using the profits to fund rec-
reational activities which otherwise required additional federal gov-
ernment support.45

In dicta, the court suggested that even if the twenty-first amend-
ment was applicable, the North Dakota regulations were preempted
by federal military procurement laws that require the military to ob-
tain "the most advantageous contract. '46 The Eighth Circuit's deci-
sion relied upon the federal interest in a uniform system of liquor
procurement and accrual of revenue for military recreational
activities.

47

In his dissent, Chief Judge Lay emphasized the purpose behind
the state regulations.48 He stated that the North Dakota regulations
did not operate as a tax, did not regulate liquor consumption on a
federal enclave, and were intended exclusively to prohibit the diver-
sion of such liquor into the domestic commerce of the state.49

Chief Judge Lay further noted that the purpose of the twenty-
first amendment is to leave a state unconfined by traditional com-
merce clause limitations in regulating the importation of liquor des-
tined for distribution, use, or consumption within its borders. 50

According to the dissent, the price increase should not be a determi-
native factor, but simply an incidental cost of purchases from out-of-
state sources.5 1 Hence, Chief Judge Lay concluded that North Dakota
was fully within the scope of the twenty-first amendment to enact
and enforce the challenged regulation.52

42. Id. at 1109.
43. Id. at 1112.
44. Id.
45. Id.
46. Id. at 1109, 1112.
47. Id. at 1114.

.48. Id. at 1115 (Lay, C.J., dissenting).
49. Id.
50. Id. at 1115-16 (Lay, C.J., dissenting).
51. Id. at 1116 (Lay, C.J., dissenting).
52. Id.

1989] 1171
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BACKGROUND

TWENTY-FIRST AMENDMENT'S CORE POWER

Liquor has a unique position among articles of commerce. 53 This
unique position can be attributed to the twenty-first amendment,
which provides that "[tihe transportation or importation into any
[s]tate, [t]erritory, or possession of the United States for delivery or
use therein of intoxicating liquors, in violation of the laws thereof, is
hereby prohibited. '54 The twenty-first amendment's core power re-
served to the states the right to exercise "control over whether to
permit importation or sale of liquor and how to structure the liquor
distribution system." 55

Prior to 1933, power over regulation of liquor shifted from the
states to the federal government.56 However, the twenty-first
amendment embodies the only express grant of power to the states.57

With regard to intoxicating liquors, the twenty-first amendment com-
mands a "fundamental restructuring of the constitutional scheme. 5 8

The twenty-first amendment reflects congressional concern that
an express grant of concurrent jurisdiction to the states would be
construed to mandate federal supremacy of liquor regulation.59 Con-
current jurisdiction over liquor would have produced an ironic result
in the attempt to restore control of liquor back to the states.60 More
significantly, Congress recognized that deference must be given to a
comprehensive state regulatory scheme.6 1 Analysis of challenges to
state regulations must proceed with a presumption of state power.62

Thus, the twenty-first amendment "demands wide latitude for regu-
lation by the [s]tate" when liquor is intended for distribution, use, or
consumption within the state.63

Local regulation of liquor traffic has become the general consti-
tutional policy.6 4 States are not subject to rigorous commerce clause
restraints in the area of controlling liquor traffic.65 Prior to the

53. Castlewood Int'l Corp. v. Simon, 596 F.2d 638, 641 (5th Cir. 1979).
54. U:S. CONST. amend. XXI, § 2.
55. California Retail Liquor Dealers Ass'n v. Medical Aluminum, Inc., 445 U.S. 97,

110 (1980).
56. Castlewood, 596 F.2d at 641-42.
57. Id. at 642.
58. Id.
59. Id.
60. Id.
61. Id. at 642.
62. Id.
63. Id. at 643.
64. Boller Beverages, Inc. v. Davis, 38 N.J. 138, -, 183 A.2d 64, 68 (1962) (quoting

United States v. Frankfurt Distilleries, 324 U.S. 293, 299 (1945)).
65. Id. at -, 183 A.2d at 67.

1172 [Vol. 22
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twenty-first amendment state control over liquor traffic was
subordinate to free trade among the states.66 The twenty-first
amendment reversed this situation.67

The Supreme Court interpreted the 1933 repeal of prohibition as
one which intended the states to implement individual liquor policies
and regulations without traditional commerce clause limitations.68 in
drafting and ratifying the twenty-first amendment, Congress also in-
tended the states to have regulatory control over liquor traffic within
their borders.69 State control over liquor traffic became a valid exer-
cise of state sovereignty and police power.70

EARLY CHALLENGES TO THE TWENTY-FIRST AMENDMENT'S

CORE POWER

Prior to the twenty-first amendment, the United States Supreme
Court established that states could completely prohibit the manufac-
ture and use of liquor within their borders.71 Under the Wilson Act 72

and the Webb-Kenyon Act,73 importation of liquor became subject to

66. Id. at -, 183 A.2d at 68.
67. Id.
68. Comment, Pre-Empting State Action Taken Pursuant to the Twenty-First

Amendment, 53 TEMP. L.Q. 590, 603, 603 n.76 (1980).
69. Sawyer, Constitutional Law-Twenty-First Amendment Limitation on Power

Granted to the States, 10 GA. ST. B.J. 336, 343 (1973).
70. AFA Distrib. Co. v. Pearl Brewing Co., 470 F.2d 1210, 1214 (4th Cir. 1973) (cit-

ing California v. LaRue, 409 U.S. 109 (1972)).
71. Note, Retail Price Maintenance for Liquor: Does the Twenty-First Amend-

ment Preclude a Free Tra de Market?, 5 HASTINGS CONST. L.Q. 505, 511 (1987).
72. 27 U.S.C. § 121 (1890). Section 121 provides:
All fermented, distilled, or other intoxicating liquors or liquids transported
into any [s]tate or [t]erritory or remaining therein for use, consumption, sale
or storage therein, shall upon arrival in such [s]tate or [tierritory be subject to
the operation and effect of the laws of such [s]tate or [t]erritory enacted in the
exercise of its police powers, to the same extent and in the same manner as
though such liquids or liquors had been produced in such [s]tate or [t]erritory,
and shall not be exempt therefrom by reason of being introduced therein in
original packages or otherwise.

Id.
73. 27 U.S.C. § 122 (1913). Section 122 provides:
The shipment or transportation, in any manner or by any means whatsoever,
of any spirituous, vinous, malted, fermented, or other intoxicating liquor of
any kind, from one [sitate, [t]erritory, or [d]istrict of the United States, or
place noncontiguous to but subject to the jurisdiction thereof, into any other
[s]tate, [t]erritory, or [d]istrict of the United States, or place noncontiguous to
but subject to the jurisdiction thereof, or from any foreign country into any
[s]tate, [tierritory, or [d]istrict of the United States, or place noncontiguous to
but subject to the jurisdiction thereof, which said spirituous, vinous, malted,
fermented, or other intoxicating liquor is intended, by any person interested
therein, to be received, possessed, sold, or in any manner used, either in the
original package or otherwise, in violation of any law of such [s]tate,
[t]erritory, or [d]istrict of the United States, or place noncontiguous to but
subject to the jurisdiction thereof, is hereby prohibited.
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a state's police power upon arrival at its border.7 4

In the debate over adoption of section two of the twenty-first
amendment Congress did not grant states unlimited or broad pow-
ers.75 Section two was merely intended to enable dry states to pro-
hibit the importation of liquor without commerce clause restraints.7 6

The first challenge to the twenty-first amendment was State
Board of Equalization v. Young's Market Co., vv decided in 1936. The
United States Supreme Court held that the words of the twenty-first
amendment "are apt to confer upon the [s]tate the power to forbid all
importations which do not comply with the conditions which it
prescribes.17 8 Furthermore, the Court concluded that since a state
could regulate liquor to the extreme of total prohibition, it could im-
pose less restrictive regulations.7 9

Three years later in Ziffrin, Inc. v. Reeves,8 0 the Court affirmed
the premise that state control over liquor was no longer impeded by
commerce clause restrictions.8 1 The Court followed Young's Market
by stating that states "may adopt measures reasonably appropriate to
effectuate these inhibitions and exercise full police authority in re-
spect of them. '8 2 The Court construed section two of the twenty-first
amendment to be a clear mandate of broad state power.8 3 However,
the Court refused to allow section two to extend state power beyond
liquor transported or imported for delivery or use within the state.8 4

LIMITATIONS ON STATE POWER

In 1964, the Court began to reconsider its previous thirty years of
cases broadly interpreting section two of the twenty-first amend-
ment. 85 The narrowing of the twenty-first amendment's scope im-
plicitly repudiated the Court's prior decisions which granted states

74. Note, 5 HASTINGS CONST. L.Q. at 511.
75. Comment, State power to Regulate Liquor: Section Two of the Twenty-First

Amendment Reconsidered, 24 SYRACUSE L. REV. 1131, 1133 (1973).
76. Id.
77. 299 U.S. 59 (1936).
78. Id. at 62.
79. Id. at 63.
80. 308 U.S. 132 (1939).
81. Id. at 137-38.
82. Id. at 138.
83. Comment, 24 SYRACUSE L. REV. at 1136.
84. Collins v. Yosemite Park & Curry Co., 304 U.S. 518, 538 (1938).
85. Comment, 24 SYRACUSE L. REV. at 1136-37. The Court's interpretation of

broad state power began in 1936 with Young's Market. See supra notes 75-82 and ac-
companying text. This interpretation was virtually unquestioned until the 1964 deci-
sion in Hostetter v. Idlewild Bon Voyage Liquor Corp., 377 U.S. 324 (1964). See infra
notes 87-94 and accompanying text.

1174 [Vol. 22
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broad authority to regulate liquor traffic.86 Commerce clause limita-
tions on state power under the twenty-first amendment were im-
posed in Hostetter v. Idlewild Bon Voyage Liquor Corp.8 7

Idlewild Bon Voyage Liquor Corp. ("Idlewild") sold bottled
wines and liquors to departing airline passengers at the John F. Ken-
nedy Airport in New York.88 Orders were accepted by Idlewild only
from travelers with an imminent departure.8 9 The customer was
only given a receipt, and the liquor ordered was transferred directly
to the aircraft. 90 The liquor was not delivered to the customer until
arrival at a destination abroad. 91

State interference was held unconstitutional because there was
no prevention of unlawful diversion or use of liquor within the
state.9 2 The Court stated that "the [sitate has sought totally to pre-
vent transactions carried on under the aegis of a law passed by Con-
gress in the exercise of its explicit power under the Constitution to
regulate commerce with foreign nations. '93 To interpret the twenty-
first amendment as repealing all limitations on a state's power to reg-
ulate the importation of liquor, the Court held it "would be patently
bizarre and is demonstrably incorrect. '94

In Department of Revenue v. James B. Beam Distilling Co.,95 the
Court held that a tax on imported whiskey from Scotland violated
the export-import clause of the Constitution.96 This case limited
state power under section two of the twenty-first amendment.97

Justice Black, dissenting in both Idlewild and Beam Distilling,
expressed surprise and indignation in the new interpretation of the
majority.98 To Justice Black, the majority opinions deprived states of
powers which "the [t]wenty-first [a]mendment gives them to regulate

86. Id.; Note, 5 HASTINGS CONST. L.Q. at 516-19.
87. 377 U.S. 324, 329 (1964).
88. Id. at 325.
89. Id.
90. Id.
91. Id.
92. Id. at 333-34.
93. Id. at 334.
94. Id. at 332.
95. 377 U.S. 341 (1964).
96. Beam Distilling, 377 U.S. at 342-43. The export-import clause of the United

States Constitution provides:
No [s]tate shall, without the [c]onsent of the Congress, lay any [i]mposts or
[d]uties on [i]mports or [e]xports, except what may be absolutely necessary for
executing its inspection [1l]aws: and the net [p]roduce of all [d]uties and
[i]mposts, laid by any [sitate on [i]mports or [e]xports, shall be for the [u]se of
the Treasury of the United States; and all such [l]aws shall be subject to the
[r]evision and [c]ontrol of the Congress.

U.S. CONsT. art. I, § 10, cl.2.
97. Beam Distilling, 377 U.S. at 346 (Black, J., dissenting).
98. Id. See also Idlewild, 377 U.S. at 334 (Black, J., dissenting).
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the liquor business by taxation or otherwise." 99 Justice Black em-
phasized that the twenty-first amendment's specific objective was to
give "[s]tates unfettered power to regulate intoxicating liquors."10 0

Regulation of liquor intended for use within a state was ex-
amined in Joseph E. Seagram & Sons, Inc. v. Hostetter.1° 1 Injunctive
and declaratory relief was sought against enforcement of a New York
law which required the filing of a monthly price schedule for sales.10 2

Joseph E. Seagram & Sons, Inc. ("Seagram") contended that section 9
of Chapter 531 of the New York Alcoholic Beverage Control Law vio-
lated the supremacy clause by its inconsistency with federal antitrust
laws.10 3 Section 9 required that the bottle and case price of liquor be
no higher than the lowest price throughout the United States for the
previous month.'0 4 Seagram's attack directed at section 9 was found
to be without merit.10 5 The Court refused to invalidate the state reg-
ulation. 0 6 The Court recognized Idlewild as controlling precedent,
yet found that states have wide power to regulate liquor under sec-
tion two of the twenty-first amendment. 0 7

Throughout the Court's consideration of Idlewild, Beam Distil-
ling, and Joseph E. Seagram & Sons, it began formulating the "ac-
commodation test." Under the accommodation test the Court
considers two factors when determining whether to invalidate a state
regulation: (1) whether the state regulation restricts importation of
liquor not destined for use, distribution, or consumption within the
state's borders; and (2) whether the state regulation violates or un-
dermines a federal policy.'0 8

The accommodation test, eventually set forth by the California
Supreme Court in Rice v. Alcoholic Beverage Control Appeals
Board,"° 9 indicated that a balancing process must occur every time a
state regulation enacted under the twenty-first amendment is chal-
lenged by the supremacy clause.110 Under the Rice analysis, courts

99. Beam Distilling, 377 U.S. at 346. Justice Black participated in the congres-
sional debates on section two of the twenty-first amendment. Comment, 24 SYRACUSE
L. REV. at 1138 n.57.

100. Beam Distilling, 377 U.S. at 347-48. The twenty-first amendment gives each
state "plenary power to decide which liquors shall be admitted into the [s]tate for stor-
age, sale, or distribution within the [s]tate." Id. at 348.

101. 384 U.S. 35 (1966).
102. Id. at 37.
103. Id. at 45.
104. Id. at 39-40.
105. Id. at 41.
106. Id. at 45.
107. Id. at 42.
108. Comment, 53 TEMP. L.Q. at 605.
109. 21 Cal. 3d 431, 579 P.2d 476, 146 Cal. Rptr. 585 (1978).
110. Rice, 21 Cal. 3d at -, 579 P.2d at 490, 146 Cal. Rptr. at 599.
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must examine: (1) whether state liquor regulations violate or under-
mine federal policies; (2) whether the state liquor regulations pro-
mote legitimate objectives; and (3) whether there existed any
alternative means.1 1'

STATE REGULATION OF A FEDERAL ENCLAVE

State regulation of liquor traffic has been limited, if not prohib-
ited, when the state has tried to regulate an exclusive federal en-
clave.1 1 2 The United States Supreme Court has placed restrictions
upon the twenty-first amendment's intended unfettered exercise of
state control over liquor which were exemplified in Collins v.
Yosemite Park & Curry Co. 113

In Collins, liquor, beer and wine were imported from out-of-state
sources and sold to Yosemite Park ("Park") visitors." 4 Under the
California Alcoholic Beverage Control Act (the "Act") the conces-
sionaires within the Park were obligated to obtain importation and
sale permits, licenses, and to pay fees and taxes.115 The concession-
aires challenged the state regulations relying on the exclusive juris-
diction of the federal government over the Park.116 Ultimately the
concessionaires prevailed and the Act was deemed unenforceable. 1 7

The Court in Collins held that since the United States exercised
territorial jurisdiction over the Park, California could not regulate
the Park even under the twenty-first amendment." 8 Hence, the
state was without power to regulate an exclusive federal enclave and
the twenty-first amendment was inapplicable. 119

The Collins Court admitted that a "state may adopt a lesser de-
gree of regulation than total prohibition" since the twenty-first
amendment's language tends to confer a power to absolutely for-
bid.' 20 However, the Court created a barrier to state regulation when
the federal government had exclusive control over a territory within
the state.12'

111. Id. at -, 579 P.2d at 490-95, 146 Cal. Rptr. at 599-604.
112. See infra notes 132-52 and accompanying text.
113. 304 U.S. 518, 538 (1938).
114. Id. at 521.
115. Id. at 521-22.
116. Id. at 522.
117. Id. at 539.
118. Id. at 538.
119. Id.
120. Id.
121. Id.
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THE TAX COMMISSION CASES

Collins was liberally interpreted and became controlling prece-
dent in two succeeding cases. 122 The United States Supreme Court in
United States v. State Tax Commission123 ("Tax Commission I") ex-
tended the Collins rationale to liquor sold to individuals for use or
consumption on a military base or in the surrounding state.124 The

Court's invalidation of Mississippi regulations overturned the district
court's prior narrow interpretation of Collins.125

In Tax Commission I the Mississippi State Commission tried to

collect and remit a wholesale markup of liquor sold on four military

bases.' 2 6 The United States exercised exclusive jurisdiction over two
of the bases, while the United States and Mississippi exercised con-
current jurisdiction over the remaining two bases.' 27 The Court ulti-

mately held that Collins was dispositive of Mississippi's efforts to
regulate the two exclusive federal jurisdiction bases.128 The Court
also held that the twenty-first amendment was an insufficient basis

for state regulation of liquor traffic on exclusive federal military
bases.

129

According to the Court, states are powerless "to regulate-
whether by licensing, taxation, or otherwise-the importation of dis-

tilled spirits into territory over which the United States exercises ex-
clusive jurisdiction.' 130 Furthermore, the Court rejected the Tax
Commission's effort to invoke state authority under the twenty-first
amendment.

131

The Court admitted that a state may exercise police power over

liquor traffic to prevent its unlawful diversion into the state's domes-
tic commerce.132 However, the Court also noted that:

[A]ny legitimate state interest in regulating the importation
into Mississippi of liquor purchased on the bases by individu-
als cannot effect an extension of the [s]tate's territorial juris-
diction so as to permit it to regulate the distinct transactions
between the suppliers and the nonappropriated fund activi-

122. See United States v. State Tax Comm'n, 412 U.S. 363 (1973) [hereinafter Tax
Comm'n I]; United States v. Tax Comm'n, 421 U.S. 599 (1975) [hereinafter Tax
Comm'n 11].

123. 412 U.S. 363 (1973).
124. Id. at 376.
125. Id.
126. Id. at 364.
127. Id. at 366-67.
128. Id. at 377.
129. Id. at 368.
130. Id. at 375.
131. Id. at 377.
132. Id.
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ties that involve only the importation of liquor into the fed-
eral enclaves.1

33

In Justice Douglas' dissent he stated that the majority's decision
in Tax Commission I would inflict "irreparable harm to the cause of
[s]tates' rights under the twenty-first amendment.' 34 He reasoned
that liquor cannot reach a federal enclave without being transported
through the state, and when liquor is present on military bases it is
delivered and used within the state.'3 5

While the Tax Commission I holding was limited to exclusive
federal military bases,136 the concurrent jurisdiction bases received
similar treatment in United States v. Tax Commission ("Tax Com-
mission IT'). 137 In Tax Commission II, the Court deemed the concur-
rent jurisdiction military bases to be instrumentalities of the United
States because federal governmental functions were performed.'3 8

The Court found that Mississippi's markup also constituted a tax on
liquor purchases from out-of-state suppliers and an improper imposi-
tion on an activity of the federal government absent express congres-
sional consent.139

The Court concluded that nothing in the language and history of
the twenty-first amendment led to the extraordinary conclusion that
federal immunity was abolished over concurrent jurisdiction bases.140

Furthermore, the Court stated that the distinction between exclusive
and concurrent jurisdiction to enable a markup on liquor was "pa-
tently bizarre.' 14 1 Thus, the Tax Commission I holding was ex-
tended to concurrent jurisdiction bases to which article I, section 8,
clause 17 of the Constitution did not apply.' 42

The Tax Commission II court refused to extend state power
under the twenty-first amendment to abolish federal immunity to
taxation on concurrent jurisdiction bases.143 The Court determined
any other conclusion would have been rejected as "demonstrably
incorrect.'

44

133. Id. at 378.
134. Id. at 381 (Douglas, J., dissenting).
135. Id.
136. Id.
137. 421 U.S. 599, 613-14 (1975).
138. Id. at 606.
139. Id. at 606, 612.
140. Id. at 613-14.
141. Id. at 614.
142. Id. at 613.
143. Id. at 613-14.
144. Id. at 614.
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AFTERMATH OF THE TAX COMMISSION CASES

The general proposition of the tax commission cases was reiter-
ated by the United States Court of Appeals for the Fifth Circuit in
United States v. Texas.14 5 This court also was swayed by the "semi-
nal case" of Collins.146 The court in United States v. Texas held that
the federal government, absent a voluntary relinquishment of its sov-
ereignty coupled with exclusive jurisdiction over a federal enclave,
would prevail over a state's attempt to regulate liquor traffic.147

Texas had enacted an alcohol regulation preventing nonresident
sellers from importing and selling directly to NFIs.148 The Texas
regulations also required wholesale permit holders to pay a two dol-
lar tax on each gallon of liquor.149 The court, under traditional
supremacy clause and preemption analysis, held the Texas regula-
tions unconstitutional.1 50 According to the court, if either the federal
government occupied exclusive authority or the state regulation af-
fected an area of federal concern within the commerce clause, the
twenty-first amendment was inapplicable. 15 1

In United States v. South Carolina,15 2 the United States District
Court for the District of South Carolina also rejected a state attempt
to regulate liquor traffic on a military base and an attempt to tax
only cases of alcohol.1 5 3 Department of Defense regulations were
viewed by the court as consistent with federal statutory authorization
of liquor procurement on a base under exclusive federal jurisdic-
tion.154 The court declared that these regulations constituted the en-
tire law concerning the "sale, consumption, possession of or traffic in
beer, wine, or any other intoxicating liquors to or by members of the
Armed Forces."1 55

SUPREMACY OF FEDERAL LAWS

In Tax Commission II, the court based its decision on the
supremacy clause.1 56 Under the supremacy clause the laws of the
United States "shall be the supreme [1]aw of the [I]and; and the

145. 695 F.2d 136 (5th Cir.), cert. denied, 464 U.S. 933 (1983).
146. Id. at 139.
147. Id. at 138.
148. Id. at 137.
149. Id.
150. Id. at 139.
151. Id.
152. 578 F. Supp. 549 (D.S.C. 1983).
153. Id. at 550, 550 n.1.
154. Id. at 554. See supra note 18 for text of 32 C.F.R. § 261.4 (1986).
155. South Carolina, 578 F. Supp. at 554.
156. Tax Comm'n II, 421 U.S. at 612-13.
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[]udges in every [s]tate shall be bound thereby."1 57

This principle was first set forth in McColluch v. Maryland.158

In McColluch, the Court pronounced that the national government
was immune from state taxation under the supremacy clause.'5 9 The
Court's holding established "a conviction that the states have no
power, by taxation or otherwise, to retard, impede, burden or in any
manner control, the operations of the constitutional laws enacted by
Congress to carry into execution the powers vested in the general
government."'

1 60

The Court, in Tax Commission I, extended the McCulloch princi-
ple (interpreting as unconstitutional a state attempt to tax a federal
bank) to regulation or licensing of liquor. 16 1 Such operation of the
supremacy clause was explained in Mayo v. United States.162 In
Mayo the Court established that supremacy is necessary for uniform-
ity of laws, to avoid possible breakdowns in administration because of
conflicts, and to adjust competing regulations and principles.' 6 3

Moreover, the Court noted that "[a] corollary to this principle [the
supremacy clause] is that the activities of the [flederal [g]overnment
are free from regulation by any state.' 64

ANALYSIS

The United States Court of Appeals for the Eighth Circuit's deci-
sion in United States v. North Dakota 165 was based upon a narrow in-
terpretation of the "core power" of the twenty-first amendment. 166

In addition, the Eighth Circuit's reliance upon the limits of United
States v. State Tax Commission, United States v. Tax Commission
and their progeny was misplaced. 167

157. U.S. CONST. art. VI, cl. 2. This clause provides:
This Constitution, and the [1]aws of the United States which shall be made in
[p]ursuance thereof; and all [t]reaties made, or which shall be made, under the
[a]uthority of the United States, shall be the supreme [llaw of the [1]and; and
the U]udges in every [s]tate shall be bound thereby, any [tihing in the Consti-
tution or [1]aws of any [s]tate to the contrary notwithstanding.

Id.
158. 17 U.S. (4 Wheat.) 315 (1819).
159. Id. at 435.
160. Id.
161. Tax Commn I, 412 U.S. at 375.
162. 436 U.S. 441 (1943).
163. Id. at 445.
164. Id. (citations omitted).

165. 856 F.2d 1107 (8th Cir. 1988).
166. See infra notes 168-82 and accompanying text.
167. See inkfra notes 183-212 and accompanying text.
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INTERPRETATION OF THE CORE POWER

The Eighth Circuit, in North Dakota, refused to extend the core
power of the twenty-first amendment to federal instrumentalities
over which a state exercises concurrent jurisdiction.168 Properly
identified, the core power of the twenty-first amendment is the
state's right to exercise "'control over whether to permit importation
or sale of liquor and how to structure the liquor distribution sys-
tem.' "169 However, the Eighth Circuit did not extend the core power
to importation of liquor through the state enroute to military ba-
ses.170 In effect, the Eighth Circuit has rendered North Dakota pow-
erless to protect itself against the importation of liquor destined for
use, sale, and consumption within its borders.17 1 The Eighth Circuit
based its position on a retreat to earlier case law which limited the
twenty-first amendment to freedom from commerce clause
restraints.

172

Admitting there was no clear line or definition between state
and federal powers over liquor, the Eighth Circuit simply stated that
states do not have exclusive power to regulate liquor under the
twenty-first amendment.173 The core power was held to be limited
by a state's inability to regulate liquor purchased by the military.174

According to the court, a state's power to regulate liquor "rests
largely on its greater power to absolutely prohibit liquor within its
boundaries. ' 175 Dual sovereignty existed over the North Dakota mil-
itary bases.176 Normally, when dual sovereignty exists, one sovereign
may not prohibit what the other permits. 77 The court extended
this premise to subordinate state power under the twenty-first
amendment to federal liquor procurement laws opting for the best
contract.

178

The Eighth Circuit relied upon article I, section 8, clause 17 of
the United States Constitution to justify extension of the dual sover-
eignty premise which was misplaced.179 Under this provision Con-
gress is empowered to exercise exclusive legislation over the military

168. North Dakota, 856 F.2d at 1109.
169. Id. (quoting Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 713, 715 (1984)).
170. Id. at 1112.
171. Id. at 1115-16.
172. Id. at 1109.
173. Id. (citing South Dakota v. Dole, 791 F.2d 628, 633 (8th Cir. 1986), aff'd, 107 S.

Ct. 2793 (1987)).
174. Id. at 1110.
175. Id. at 1109 n.4.
176. Id. at 1108.
177. Id. at 1109-10 n.4 (citing Nielsen v. Oregon, 212 U.S. 315, 321 (1909)).
178. Id. at 1112.
179. Id. at 1110.
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bases.18 0 However, the court failed to note that the parties stipulated
that the bases were not under exclusive federal jurisdiction.18 ' Fur-
thermore, the United States had made no claim under article I, sec-
tion 8, clause 17.182

MISINTERPRETATION OF PRIOR CASE LAW

An analysis of the North Dakota decision must rest upon the lan-
guage of the twenty-first amendment which forbids unlawful "impor-
tation into any state."18 3 The Supreme Court concluded in Tax
Commission I that an exclusive federal enclave was not within a
state's jurisdiction. 8 4 According to the Tax Commission I Court, ar-
ticle I, section 8, clause 17 of the United States Constitution prohib-
ited state regulation of any transactions occurring on federal military
bases.

1 85

Tax Commission II extended this rationale to concurrent juris-
diction bases.186 However, the Tax Commission cases were princi-
pally concerned with a tax in the form of a wholesale markup of
seventeen to twenty percent on liquor sold to military bases.187

There was no limitation on state power in regard to lesser degrees of
regulation such as labels.' 88 The Court's decisions in both Tax Com-
mission I and II was controlled by McCulloch v. Maryland which
prohibited a state from taxing a national bank.18 9 Under McCulloch
principles, both exclusive and concurrent federal military bases were
immune from state taxation or regulation under the supremacy
clause. 190 Accordingly, the Court held in Tax Commission II that it

180. U.S. Const. art. I, § 8, cl. 17 provides:
To exercise exclusive [legislation in all [c]ases whatsoever, over such [d]istrict
(not exceeding ten [m]iles square) as may, by [c]ession of particular [s]tates,
and the [a]cceptance of Congress, become the [s]eat of the Government of the
United States, and to exercise like (a]uthority over all [p]laces purchased by
the [c]onsent of the [legislature of the [s]tate in which the [s]ame shall be, for
the [e]rection of [florts, [m]agazines, [a]rsenals, dock-[y]ards, and other need-
ful [b]uildings.

Id.
181. North Dakota, 856 F.2d at 1108.
182. Id.
183. Id. at 1110.
184. United States v. State Tax Comm'n, 412 U.S. 363, 371 (1973) [hereinafter Tax

Comm'n 1].
185. Id. at 370.
186. United States v. Tax Comm'n, 421 U.S. 599, 613-14 (1975) [hereinafter Tax

Comm'n I1].
187. Id. at 600; Tax Comm'n II, 412 U.S. at 365.
188. United States v. Texas, 695 F.2d 136, 141 (5th Cir. 1983), cert. denied, 464 U.S.

933 (1983).
189. Tax Comm'n II, 421 U.S. 612-13; Tax Comm'n , 412 U.S. at 378; see supra

notes 158-60 and accompanying text.
190. See supra notes 158-60 and accompanying text.
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was "patently bizarre" to suggest that the twenty-first amendment
abolished federal immunity from state taxation.191

Throughout the North Dakota court's analogy, the majority
slighted the following statement of the Tax Commission I Court:192

This is not to suggest that the [s]tate is without authority
either to regulate liquor shipments destined for the bases
while such shipments are passing through Mississippi or to
regulate the transportation of liquor off the bases and into
Mississippi for consumption there. Thus, while it may be
true that the mere "shipment [of liquor] through a state is
not transportation or importation into the state within the
meaning of the [twenty-first] [a]mendment," a [s]tate may, in
the absence of conflicting federal regulation, properly exer-
cise its police powers to regulate and control such shipments
during their passage through its territory insofar as neces-
sary to prevent the "unlawful diversion" of liquor "into the
internal commerce of the [s]tate.' 193

North Dakota did intend for these regulatory and preventive meas-
ures to be within the Tax Commission I exceptions. 194

The statement in Tax Commission I reinforces the twenty-first
amendment's grant of authority to the states to prohibit diversion of
liquor imported to federal enclaves within its borders.195 Thus, while
purporting to follow the Tax Commission cases, the Eighth Circuit in
North Dakota chose to ignore important language from those
cases. 196 The above quoted language strongly suggests a different re-
sult in North Dakota.197

Furthermore, there was no congressional intent to preempt a
state's regulation of liquor which prevents "unlawful diversion."'198

The North Dakota regulations were not intended to limit military al-
cohol procurement, but were intended as an exercise of state police
power which enables a state to regulate liquor shipments through the
state.199

The North Dakota decision was contrary to the "core power" of
the twenty-first amendment and cases defining the scope of state
power.20 0 Reliance by the Eighth Circuit upon Tax Commission II,

191. Tax Comm'n II, 421 U.S. at 614.
192. North Dakota, 856 F.2d at 1115 (Lay, C.J., dissenting).
193. Tax Comm'n I, 412 U.S. at 377.
194. North Dakota, 856 F.2d at 1115 (Lay, C.J., dissenting).
195. Id.
196. Id.
197. Id. at 1115-16 (Lay, C.J., dissenting).
198. Id. at 1115 n.2 (Lay, C.J., dissenting).
199. Id. at 1116 (Lay, C.J., dissenting).
200. Id. at 1115 (Lay, C.J., dissenting).
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United States v. Texas,20 1 and United States v. South Carolina,20 2 was
misplaced.20 3 The regulations in those cases dealt with taxes, while
the regulations in North Dakota only prevented unlawful diver-
sion.20 4 Tax Commission II involved a seventeen to twenty percent
wholesale markup.20 5 United States v. Texas involved a permit re-
quirement for wholesale sales to residents and a tax of two dollars on
each gallon of liquor sold.20 6 A case tax on deliveries made to mili-
tary bases initiated the challenge to state regulations in United States
v. South Carolina.2 07

On the other hand, the North Dakota label requirement was not
conceived to be a tax on the federal government, nor did it have that
effect.20 8 The requirement was simply enacted to prevent the diver-

sion of liquor into the domestic commerce of the state.20 9 Further-
more, the North Dakota regulations did not interfere with the
federal policy of obtaining the most advantageous contract for mili-
tary alcohol procurement.210 The only effect the North Dakota regu-
lations had upon this policy was simply to make "the most
advantageous contract more expensive." 211 A narrow glance at prior
developments, unsupported by notions of supremacy and established
precedent, resulted in the misguided decision in North Dakota.212

Any real meaning to the core provisions of the twenty-first
amendment is eradicated by the Eighth Circuit's reasoning in North
Dakota.21 3 Nothing in the twenty-first amendment's history indicates
that the military is exempt from the effects of state regulation over
liquor procurement. 214 The North Dakota regulations are no differ-
ent from "the myriad of state regulations applied to distillers and
suppliers of liquor. '21 5 North Dakota's sole intention to prevent di-
version of out-of-state liquor was erroneously halted by the Eighth
Circuit. 216 Accordingly, under the North Dakota rationale, the
twenty-first amendment becomes meaningless, thereby denying the

201. 695 F.2d 136 (5th Cir. 1983), cert. denied, 464 U.S. 933 (1983).
202. 578 F. Supp. 549 (D.S.C. 1983).
203. See infra notes 205-07 and accompanying text.
204. See infra notes 205-12 and accompanying text.
205. Tax Comm'n II, 421 U.S. at 600.
206. Texas, 695 F.2d at 137.
207. South Carolina, 578 F. Supp. 549, 500 n.1 (D.S.C. 1983).
208. North Dakota, 856 F.2d at 1115 (Lay, C.J., dissenting).
209. Id. at 1116 (Lay, C.J., dissenting).
210. See supra notes 34-36 and accompanying text.
211. North Dakota, 856 F.2d at 1109.
212. See supra notes 120-61 and accompanying text.
213. North Dakota, 856 F.2d at 1115 (Lay, C.J., dissenting).
214. Id. at 1116 (Lay, C.J., dissenting).
215. Id.
216. Id.
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states any effective tool to regulate the importation of liquor.2 1 7

CONCLUSION

The twenty-first amendment should be construed with proper
respect for a state's power to restrict, regulate, or prevent the traffic
and distribution of liquor within its borders. The decision rendered
by the United States Court of Appeals for the Eighth Circuit in
United States v. North Dakota strips the twenty-first amendment of
its intent, meaning, and, for all practical purposes, its existence. The
North Dakota regulations were intended to only prevent out-of-state
liquor from being diverted from its destination of federal military ba-
ses into the domestic commerce of the state.218 State regulations, to
the degree attempted by North Dakota, should remain undisturbed.

Lisa M. Kralik-'90

217. Id. at 1115-16 (Lay, C.J., dissenting).
218. United States v. North Dakota, 856 F.2d 1107, 1116 (8th Cir. 1988) (Lay, C.J.

dissenting).
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