
THE BRIGHT LINE HAS BEEN DRAWN FOR
JUVENILE EXECUTIONS: THOMPSON V.

OKLAHOMA

INTRODUCTION

In 1988, the United States Supreme Court reached a split deci-
sion in Thompson v. Oklahoma.' The plurality in Thompson deter-
mined that the execution of a juvenile who was fifteen years of age at
the time of the capital offense would be a violation of the eighth
amendment's prohibition against cruel and unusual punishment.2

Then in 1989, the United States Supreme Court ruled in Stanford v.
Kentucky,3 another split decision, that the eighth amendment would
not be violated by the execution of a juvenile offender who was at
least sixteen years of age at the time of the criminal offense.4 In
Thompson, the Court detailed the test to be used in determining
whether the eighth amendment has been violated in cases involving
capital punishment.5 This Note examines that test as developed in,
Thompson and as applied by the plurality, concurrence, and dissent
in that decision. 6 This Note reviews the historical background of ju-
venile executions in the United States, as well as the Supreme Court
precedents which lead to the modern application of the eighth
amendment test.7 Finally, this Note concludes that while the plural-
ity in Thompson applied the proper test of constitutionality, the ra-
tionale formulated by the dissent was more persuasive and should
have been the law of the case.8

FACTS AND HOLDING

On January 23, 1983, in the early morning hours, fifteen-year-old
William Wayne Thompson brutally murdered his brother-in-law. 9

Thompson and three adult companions' ° shot Charles Keene twice;

1. 487 U.S. - , 108 S. Ct. 2687 (1988).
2. Id. at 2700. The eighth amendment provides that "excessive bail shall not be

required, nor excessive fines imposed, nor cruel and unusual punishment inflicted."
U.S. CONST. amend. VIII.

3. - U.S. - , 109 S. Ct. 2969 (1989).
4. Id. at 2980.
5. Thompson, 108 S. Ct. at 2691-2692.
6. See infra notes 31-142 and accompanying text.
7. See infra notes 143-90 and accompanying text.
8. See infra notes 191-247 and accompanying text.
9. Thompson v. Oklahoma, 487 U.S.-, 108 S. Ct. 1687, 2690 (1988).

10. Anthony James Mann, Bobby Glass, and Richard Jones were each tried sepa-
rately. All of the men received the death penalty. Thompson v. State, 724 P.2d 780,
782 (Okla. 1986).
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cut his throat, abdomen and chest; bruised his body; broke one of his
legs and finally chained his body to a concrete block and discarded it
into a river.11 After the torturous murder, Thompson and his friends
returned to Thompson's mother's house and admitted killing Keene
and throwing his body into the river.12 Thompson stated, both before
and after the murder, that his motivation for killing Keene was re-
venge for the abusive treatment that Keene had frequented on his
wife who was Thompson's sister. 13 In the days immediately following
the murder, Thompson made several other admissions of his guilt.' 4

On February 18, 1983, twenty-six days after the murder, Charles
Keene's body was recovered from the Washita River.' 5 An autopsy
revealed that the victim had been severely beaten; shot twice; and
had his throat, chest, and abdomen cut.'6

On the same day that the body was found, the State of Oklahoma
filed an arrest warrant for William Wayne Thompson.' 7 Four days
later the State began proceedings to certify Thompson to be tried as
an adult as dictated by Oklahoma statutory law.'8 On April 21, 1983,
the Associate District Judge for the District Court of Grady County,

11. Thompson, 108 S. Ct. at 2690.
12. Id.
13. Id. Thompson was overheard telling his mother that "he killed him. Charles

was dead and Vicki [Thompson's sister] didn't have to worry about him anymore." Id.
14. Id. Thompson's girlfriend overheard him say, "we killed him. I shot him in

the head and cut his throat and threw him in the river." Subsequently, Thompson
stated that he had thrown the victim's body into the river "so the fish could eat his
body." Thompson made additional admissions to several friends, as well as a public ad-
mission in a local bar. Id.

15. Id.
16. Id. at 2713.
17. Id.
18. Section 1101(1) provides:
"Child" means any person under eighteen (18) years of age, except for any
person sixteen (16) or seventeen (17) years of age who is charged with mur-
der, kidnapping for purposes of extortion, robbery with a dangerous weapon,
rape in the first degree, use of a firearm or other offensive weapon while com-
mitting a felony, arson in the first degree, burglary with explosives, shooting
with intent to kill, manslaughter in the first degree, or nonconsensual
sodomy.

OKLA. STAT. ANN. tit. 10 § 1101(1) (West Supp. 1987). Section 1104.2 provides:
When ruling on the certification motion of the accused person, the court shall
give consideration to the following guidelines, listed in order of importance:
1. Whether the alleged offense was committed in an aggressive, violent, pre-

meditated or willful manner;
2. Whether the offense was against persons or property, greater weight being

given for retaining the accused person within the adult criminal system for
offenses against persons, especially if personal injury resulted;

3. The record and past history of the accused person, including previous con-
tacts with law enforcement agencies and juvenile or criminal courts, prior
periods of probation and commitments to juvenile institutions; and

4. The prospects for adequate protection of the public if the accused person is
processed through the juvenile system.

OKLA. STAT. ANN. tit. 10 § 1104.2 (West Supp. 1987).
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Oklahoma, signed the certification order providing for Thompson to
be tried as an adult. 19 The judge stated that "there are virtually no
reasonable prospects for rehabilitation of William Wayne Thompson
within the juvenile system and that William Wayne Thompson
should be held accountable for his acts as if he were an adult and
should be certified to stand trial as an adult. '20 The jury in Grady
County District Court found Thompson guilty of first degree murder
and sentenced him to death. 21

The district court verdict was appealed on three grounds.22 How-
ever, the United States Supreme Court only addressed two issues:23

first, Thompson asserted that the introduction into evidence of three
color photographs and a video tape of the victim's body after being
recovered from the river constituted reversible error;24 second,
Thompson asserted that the eighth amendment prohibits the execu-
tion of a person who was fifteen-years-old at the time the crime was
committed.2 5 The Court of Criminal Appeals of Oklahoma had held
that the lower court erred in admitting two of the three photographs,
however, the court concluded that the evidence against Thompson
was so compelling that the error was not great enough to reverse the
verdict.2 6 The Oklahoma court also denied Thompson's eighth
amendment argument, reaffirming its holding in Eddings v. State.27

The decision in Eddings stood for the proposition that once a minor
has been certified to stand trial as an adult the minor may be sen-
tenced as an adult without violating the eighth amendment prohibi-
tion against cruel and unusual punishment.28 Thompson appealed
the ruling of the Court of Criminal Appeals of Oklahoma and the
United States Supreme Court granted certiorari.29

THE PLURALITY

Justice Stevens, joined by Justices Brennan, Marshall, and
Blackmun, delivered the opinion of the Court.30 The opinion sets
forth three analytical factors which the court stated must be consid-

19. Joint Appendix for Petitioner and Respondent at 5-8, Thompson v. Oklahoma,
108 S. Ct. 2687 (1988) (No. 86-6169).

20. Id. at 8. See also Thompson, 108 S. Ct. at 2690 (citing the Joint Appendix).
21. Thompson, 724 P.2d at 782.
22. Id.
23. Thompson, 108 S. Ct. at 2691.
24. Thompson, 724 P.2d at 782.
25. Id. at 784.
26. Thompson, 108 S. Ct. at 2690.
27. 616 P.2d 1159 (Okla. Crim. App. 1980), rev'd on other grounds, 455 U.S. 104

(1982).
28. Id. at 1166-67.
29. Thompson, 108 S. Ct. at 2690-91.
30. Id. at 2689.
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ered when determining whether a murderer who was fifteen years of
age at the time of the crime should be subjected to capital punish-
ment.3 1 These factors were: (1) the consensus of relevant state stat-
utes which dictate the specialized treatment of children in American
society,32 (2) the behavior of juries in imposing the death penalty on
young offenders, 33 and (3) the juvenile's culpability in comparison
with the purpose of capital punishment.34 Throughout the review of
the Oklahoma case, the Justices determined that they must be guided
by the "evolving standards of decency that mark the progress of a
maturing society. '35 The plurality determined that "the Eighth and
Fourteenth Amendments prohibit the execution of a person who was
under [sixteen] years of age at the time of his or her offense. 36

The Consensus of Relevant State Statutes

Throughout the course of the Supreme Court's treatment of ju-
venile offenders, the Court has recognized the necessity of affording
children special protection and viewing them as less culpable than
adults.3 7 As such, the Court recognized a number of "differences
which must be accommodated in determining the rights and duties of
children as compared with those of adults. 3 8 The differences recited
by the Court as statutorily recognized by the majority of the states
include a minor's inability to vote, to be a jury member, to marry
without consent, to buy alcohol or cigarettes, to drive, or to gamble.39

After establishing a clear trend among the states to treat juveniles
differently than adults, the Court acknowledged that most states
have not specifically addressed the issue of imposing capital punish-
ment on juvenile offenders. 40

The Court acknowledged that virtually every state, as well as the
federal government, has a statutory provision which sets a minimum
age at which juveniles can be certified to be tried as adults. 41 Yet,
the Court recognized that only eighteen states42 have expressly set a

31. Id. at 2691-92.
32. Id. at 2691-96.
33. Id. at 2697-98.
34. Id. at 2698-2700.
35. Id. at 2691 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).
36. Id. at 2700.
37. Id. at 2693 n.23.
38. Id. at 2692 (quoting Goss v. Lopez, 419 U.S. 565, 590-91 (1975)).
39. Id. at 2692-93 (citations omitted).
40. Id. at 2693-94.
41. Id. at 2694 n.24.
42. Id. at 1695-96. The 18 states which have specifically set a minimum age limit

for the imposition of the death penalty are: California, CAL. PENAL CODE § 190.5
(West 1988) (age 18); Colorado, COLO. REV. STAT. § 16-11-103(1)(2) (1982) (age 18); Con-
necticut, CONN. GEN. STAT. ANN. § 532-462(g)(1) (West 1988) (age 18); Georgia, GA.
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minimum age limit at which juvenile offenders may be executed.43

Those states mandate that no person under the age of sixteen at the
time of their capital offense shall be sentenced to death.44 The Court
also recognized that several respected national and international or-
ganizations and countries have formally proclaimed their belief that
a minimum age must be set for the execution of juveniles, if juveniles
are to be executed at all.4 5

Next, the Court considered that, of those states which have not
set a minimum age limit for the execution of juvenile offenders, four-
teen states do not permit capital punishment for any offender.46

CODE ANN. § 17-9-3 (1971) (age 17); Illinois, ILL. ANN. STAT. ch. 38, para. 9-1(b) (Smith-
Hurd 1979) (age 18); Indiana, IND. CODE ANN. § 35-50-2-3 (Burns 1985) (age 16); Ken-
tucky, KY. REV. STAT. ANN. § 640.040(1) (Baldwin 1988) (age 16); Maryland, MD. ANN.
CODE art. 27, § 412(f) (1987) (age 18); Nebraska, NEB. REV. STAT. § 28-105.01 (1989) (age
18); Nevada, NEV. REV. STAT. § 176.025 (1985) (age 16); New Hampshire, N.H. REV.
STAT. ANN. § 630:5(XIII) (1986) (prohibiting execution of a person who was a minor at
the time of the offense); see also N.H. REV. STAT. ANN. § 630:1(V) (1986) (provides that
no person under 17-years-of-age can be held culpable of a capital offense); New Jersey,
N.J. REV. STAT. ANN. §§ 2A:4A-22(a) and 2C:11-3(g) (West 1987) (age 18); New Mexico,
N.M. STAT. ANN. §§ 28-6-1(A) and 31-18-14(A) (1978) (age 18); North Carolina, N.C.
GEN. STAT. § 14-17) (1988) (age 17, with an exception made for any person committing
first-degree murder in prison after being convicted of murder or while escaped from
prison from such murder conviction); Ohio, OHIO REV. CODE ANN. § 2929.02(A) (Bald-
win 1896) (age 18); Oregon, OR. REV. STAT. §§ 161.620 and 419.476(1) (1987) (age 18);
Tennessee, TENN. CODE ANN. §§ 37-1-102(3)(4), 37-1-103 and 37-1-134(2)(1) (1984) (age
18); Texas, TEX. PENAL CODE ANN. § 8.07(d) (Vernon 1968) (age 17). See also, Thomp-
son, 108 S. Ct. at 2696 n.30.

43. Thompson, 108 S. Ct. at 2695.
44. Id. at 2695.
45. Id. at 2696. Some of the organizations and countries the Court cited were the

Western European community, the American Bar Association, the American Law In-
stitute, Australia, Canada, the Soviet Union, and Amnesty International, etc. (citations
omitted).

46. Thompson, 108 S. Ct. at 2694. The states that do not permit capital punish-
ment under any circumstances are: Alaska, 1957 Alaska Sess. Laws 132 (death penalty
abolished); District of Columbia, D.C. CODE ANN. § 22-2404 (1989) (death penalty un-
available for first-degree murder); Hawaii, 1957 Haw. Sess. Laws 282 (death penalty
abolished); Iowa, 1965 Iowa Acts 435 (death penalty abolished); Kansas, KAN. STAT.
ANN. §§ 22-4001 to 22-4014 (1981) (death penalty statute has not been repealed) but see
KAN. STAT. ANN. §§ 21-3401 and 21-4501(2) (1981) (death penalty unavailable for Class
A felony, which includes first-degree murder); Maine, 1887 Me. Acts 133 (death pen-
alty abolished); Massachusetts, MASS. ANN. LAWS ch. 279, §§ 51-71 (West 1981) (death
penalty statute has not been repealed) but see Commonwealth v. Colon-Cruz, 393
Mass. 150, 470 N.E.2d 116 (1984), (holding the death penalty statute unconstitutional);
Michigan, MICH. CONST. art. 4, § 46 (death penalty abolished); Minnesota, 1911 Minn.
Laws 387 (death penalty abolished); New York, N.Y. PENAL LAW § 60.06 (McKinney
1988) (death penalty statute has not been repealed) but see People v. Smith, 63 N.Y.2d
41, 479 N.Y.S.2d 706, 468 N.E.2d 879 (1984) (invalidating death penalty for first-degree
murder committed while escaping from prison); North Dakota, 1975 N.D. Laws 116
§ 41 (repealed death penalty statute); Rhode Island, R.I. GEN. LAWS § 11-23-2 (1981)
(death penalty unavailable for murder convictions); West Virginia, W. VA. CODE § 61-
11-2 (1989) (death penalty abolished); Wisconsin, 1853 Wis. Laws 103 (death penalty
abolished). See also Thomspon, 108 S. Ct. at 2694-95 n.25.
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Nineteen states do not statutorily address the legality of executing a
minor convicted of a capital offense.47 The Court noted that those
states which have expressly forbidden the imposition of the death
penalty for juveniles combined with those states in which capital
punishment is not authorized under any circumstance, outnumber by
two to one those states in which Thompson could "theoretically" be
executed.48 The Court concluded that there must be a minimum age
at which juveniles cannot be executed. 49 The plurality stated, "we
accept the premise that some offenders are simply too young to be
put to death."50

Jury Behavior

In the four year period spanning 1982 to 1986, the death sentence
was imposed on only five people, including Thompson, who were less
than sixteen years of age at the time they committed a willful crimi-
nal homicide.5 ' From that statistic the Court concluded that the issu-
ance of the death penalty to minors can be labeled cruel and
unusual.52 The Court measured the eighth amendment prohibition
against cruel and unusual punishment against "indicators of contem-
porary standards of decency.15 3 The Court stated that an action is
gauged to be unusual depending "upon the frequency of its occur-

47. Thompson, 108 S. Ct. at 2694-95. The states which allow capital punishment,
but have not prescribed a minimum age for the imposition of the death penalty are:
Alabama, ALA. CODE §§ 13A-5-39 to 13A-5-59 and 13A-6-2 (1987); Arizona, ARIZ. REV.
STAT. ANN. §§ 13-703 to 13-706 and 13-1105 (1989); Arkansas, ARK. STAT. ANN. §§ 5-4-
104(b), 5-4-601 to 5-4-617, 5-10-101, and 5-51-201 (1987); Delaware, DEL. CODE ANN. tit.
11, §§ 636 and 4209 (1985 and 1986); Florida, FLA. STAT. §§ 775.082, 782.04(1) and 921.141
(1987); Idaho, IDAHO CODE §§ 18-4001 to 18-4004 and 19-2515 (1987); Louisiana, LA. REV.
STAT. ANN. §§ 14:30 and 14:113 (West 1984) and LA. CODE CRIM. PROD. ANN. art 905
(West 1984); Mississippi, Miss. CODE ANN. §§ 97-3-21, 97-7-67 and 99-19-101 to 99-19-107
(1972); Missouri, Mo. ANN. STAT. §§ 565.020 and 565.030 to 565.040 (Vernon 1979); Mon-
tana, MONT. CODE ANN. §§ 45-5-102 and 46-18-301 to 46-18-310 (1987); Oklahoma, OKLA.
STAT. ANN. tit. 21, §§ 701.10 to 701.15 (West 1983 and Supp. 1987); Pennsylvania, PA.
CONS. STAT. ANN. tit. 18, § 1102(a) and tit. 42, § 9711 (Purdon 1984); South Carolina,
S.C. CODE ANN. §§ 16-3-10 and 16-3-20 (Law Co-op 1976); South Dakota, S.D. CODIFIED
LAWS ANN. §§ 22-16-4, 22-16-12 and 23A-27A-1 to 23A-27A-41 (1988); Utah, UTAH CODE
ANN. §§ 76-3-206, 76-3-207 (1978); Vermont, VT. STAT. ANN. tit. 13, §§ 2303, 2403 and
7101 to 7107 (1974 and 1987); Virginia, VA. CODE ANN. §§ 18.2-31 and 19.2-264.2 to 19.2-
264.5 (1983 and 1988); Washington, WASH. REV. CODE §§ 10.95.010 to 10.95.900 (1980);
Wyoming, Wyo. STAT. §§ 6-2-101 to 6-2-103 (1977). See also Thompson, 108 S. Ct. at
2695 n.26.

48. Thompson, 108 S. Ct. at 2695 n.29.
49. Id. at 2695.
50. Id.

51. Id. at 2697 (1988) (citing V. STRIEB, Death Penalty for Juveniles 190-208
(1987)).

52. Thompson, 108 S. Ct. at 2697.
53. Id. at 2691-92.
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rence or the magnitude of its acceptance." 54

Recognizing that statistical numbers can produce any desired re-
sult, the plurality likened the Thompson sentence to Furman v.
Georgia5 5 which concentrated on the cruel and unusual language of
the eighth amendment.56 To guard against a jury's arbitrary imposi-
tion of the death penalty,57 the Furman Court had held that objec-
tive standards must be used to measure society's collective opinion as
to the imposition of a specific punishment. 58 Using the language of
the Furman decision, the Thompson Court suggested that society's
opinion is reflected by jury sentences, thus the fate of the "five young
offenders [those sentenced to death between 1982 through 1986] ...
[was] 'cruel and unusual in the same way that being struck by light-
ning is cruel and unusual.' ",59

In addition to reciting recent statistical information, the Court
noted a trend relating to juvenile executions which began at the turn
of the century.60 During the twentieth century, only eighteen to
twenty youths under the age of sixteen were sentenced to death, and
all of these executions took place before 1949.61 Thus, the Court con-
cluded: "[t]he road we have traveled during the past four decades-
in which thousands of juries have tried murder cases-leads to the
unambiguous conclusion that the imposition of the death penalty on
a [fifteen]-year-old offender is now generally abhorrent to the con-
science of the community. '62

Juvenile Culpability

In the plurality's final stage of analysis, the Justices focussed on
two issues: the culpability of children as compared with adults and
whether the societal purposes of capital punishment would be fur-
thered by permitting the execution of juvenile offenders. 63 The
Court first concluded that children are less culpable than adults as
evidenced by their lack of maturity and responsibility. 64 Accordingly,
the Court determined that a crime committed by a child should not
be compared to the same crime when committed by an adult.6 5 Next,

54. Id. at 2692 n.7.
55. 408 U.S. 238 (1972).
56. Thompson, 108 S. Ct. at 2697 (quoting Furman, 408 U.S. at 309).
57. Id. at 2697.
58. Id. at 2691 n.6.
59. Id. at 2697 (quoting Furman, 408 U.S. at 309).
60. Id. at 2697.
61. Id. at 2697 n.36 (citing V. STRIEB, supra note 51, at 190-208). Id. at n.37.
62. Thompson, 108 S. Ct. at 2697.
63. Id. at 2698.
64. Id.
65. Id.

19891
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the Court stated that the societal purposes of the death penalty are
not achieved by executing juvenile offenders.66

In considering the culpability of juveniles, the Court referred to
its past decisions, the purpose of the juvenile court system, child and
adolescent psychiatrists, and the 1978 Report of the Twentieth Cen-
tury Fund Task Force on Sentencing Policy Toward Young Offend-
ers.6 7 The plurality noted that there is a general recognition "that
punishment should be directly related to the personal culpability of
the criminal defendant. ' '68 Further, the Court posited that one of the
cornerstones to the development of the juvenile system of justice was
the implication that children cannot be criminally responsible. 69 The
Court recognized that in prior cases it had relied on that assumption
in concluding that being under the age of majority is a mitigating fac-
tor which must be accounted for in determining the culpability of a
juvenile.70 The plurality therefore concluded that "the Court has al-
ready endorsed the proposition that less culpability should attach to a
crime committed by a juvenile than to a comparable crime committed
by an adult. '71

The plurality then applied the test articulated in Gregg v. Geor-
gia7 2 to determine that the goals of capital punishment cannot be
met by executing juveniles who were under the age of sixteen when
they committed a capital offense. 73 The Court used the language of
Gregg, stating that "[t]he death penalty is said to serve two principle
social purposes: retribution and deterrence of capital crimes by pro-
spective offenders. '7 4 The Court disposed of the retribution issue by
concluding that "[g]iven the lesser culpability of the juvenile of-
fender, the teenager's capacity for growth, and society's fiduciary ob-

"'The conception of criminal responsibility with which the [j]uvenile [c]ourt
operates also provides supporting rationale for its role in crime prevention.
The basic philosophy concerning this is that criminal responsibility is absent
in the case of misbehaving children .... But, what does it mean to say that a
child has no criminal responsibility? . . . One thing about this does seem
clearly implied, ... and that is an absence of the basis for adult criminal ac-
countability-the exercise of an unfettered free will?' "

Id. at 2698-99 n.41 (citing S. Fox, THE JUVENILE COURT: ITS CONTEXT, PROBLEMS AND
OPPORTUNITIES 11-12 (1967) (publication of the President's Commission on Law En-
forcement and Administration of Justice.))

66. Thompson, 108 S. Ct. at 2700. The plurality examined evidence which sug-
gested that the societal goal of deterrence may not be met because it is questionable
whether the threat of death actually deters criminal acts. Id. at 2700 n.45.

67. Id. at 2698-99 n.41, 42.
68. Id. at 2698 (quoting California v. Brown, 479 U.S. 538 (1987)).
69. Id. at 2698-99 n.41 (citing S. Fox, supra note 65, at 11-12 (1967)).
70. Thompson, 108 S. Ct. at 2698 (citations omitted).
71. Id. at 2698.
72. 428 U.S. 153 (1976).
73. Thompson, 108 S. Ct. at 2700.
74. Id. at 2699 (quoting Gregg, 428 U.S. at 183).

[Vol. 23
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ligations to its children, this conclusion is simply inapplicable to the
execution of a [fifteen]-year-old offender."75 Likewise, the Court
stated that the deterrence rationale was unacceptable.7 6 The plural-
ity cited statistics from the Department of Justice which proved that
only two percent of all arrests for willful homicide were of children
under sixteen years of age.77

The fraction of juvenile capital offenders, combined with the
generality that children are not likely to engage in the "cost benefit
analysis" of the offense, led the Court to conclude that neither retri-
bution or deterrence would result from executing juveniles.78 In
sum, the plurality concluded that executing juvenile, offenders who
were fifteen years or younger at the time of their offense would be
"nothing more than the purposeless and needless imposition of pain
and suffering" and therefore it violated, the eighth amendment prohi-
bition against cruel and unusual punishment.79

THE CONCURRENCE

Justice O'Connor cast the decisive vote and was the sole concur-
ring Justice in Thompson.80 Although she concurred in the plural-
ity's conclusion that there was some age at which juvenile execution
was unconstitutional, Justice O'Connor could not, as a matter of con-
stitutional law, adopt sixteen as the age. 8 1 The first section of the
concurrence was devoted to the discussion of a "national consensus"
about the minimum age for juvenile executions. The second section
of the concurrence was devoted to a discussion of the eighth
amendment.

8 2

A National Consensus

Justice O'Connor found that there was a commonality between
the plurality and the dissent: both agreed "that there is some age be-
low which a juvenile's crimes can never be constitutionally punished

75. Id. at 2699.
76. Id. at 2700.
77. Id. at 2700 (citing UNITED STATES DEPARTMENT OF JUSTICE, UNIFORM CRIME

REPORTS: CRIME IN THE UNITED STATES 174 n.38 (1986)). Of the 82,094 people arrested
for willful homicide only 1861 of them were under the age of 16. UNIFORM CRIME RE.
PORTS at 174. See also Thompson, 108 S. Ct. at 2700 n.46.

78. Thompson, 108 S. Ct. at 2700.
79. Id. (quoting Coker v. Georgia, 433 U.S. 584, 592 (1977)). See also Gregg, 428

U.S. at 183 (finding that "the sanction imposed cannot be so totally without penological
justification that it results in the gratuitous infliction of suffering"). Id. at 2700 n.47.

80. Thompson, 108 S. Ct. at 2706.
81. Id.
82. Id. at 2706-07, 2710.

1989]



CREIGHTON LAW REVIEW

by death. ' '8 3 In addition, all members of the Court agreed that they
should evaluate the facts of Thompson in the light of " 'evolving stan-
dards of decency that mark the progress of a maturing society.' ""

Justice O'Connor accepted both principles and determined that those
principles should constitute the decisive test in Thompson.8 5

After stating her test, Justice O'Connor evaluated the same sta-
tistics which supported the opposing interpretations by the plurality
and the dissent.8 6 Justice O'Connor asserted that there was a na-
tional consensus of some age at which juveniles cannot be executed
due to the fact that all the states which have legislated on the subject
have set the minimum age at sixteen or older.8 7 When she combined
that statistic with the evidence that no state has expressly made chil-
dren fifteen-years-old or under eligible for capital punishment, Jus-
tice O'Connor found a probable national consensus that fifteen-year-
old offenders should not be sentenced to death.8 8 Despite the fact
that no state has expressly approved the imposition of the death pen-
alty for juveniles below the age of sixteen, Justice O'Connor recog-
nized that nineteen states and the federal government have adopted
statutes which allow juveniles to stand trial as adults.8 9 These stat-
utes would, in theory, make certain juveniles death-eligible. 90 Justice
O'Connor posited that allowing a juvenile to stand trial as an adult in
some statutory jurisdictions would not automatically make a juvenile
eligible for the death sentence.91 A state legislature may have vari-
ous reasons for allowing a juvenile to stand trial as an adult, none of
which have to do with the possibility that the juvenile would also be
eligible for capital punishment.9 2 As a result, Justice O'Connor de-
termined that other elements must be examined before the Court
could conclude that a national consensus existed allowing the execu-
tion of fifteen-year-old offenders.9 3

Justice O'Connor recited a brief history of capital punishment
case law and the special treatment afforded to juveniles in the Amer-
ican court system.94 Justice O'Connor concluded that history warned
against inferring a national consensus based on statistics alone.9 5 To

83. Id. at 2706.
84. Id. (quoting Trop, 356 U.S. at 101).
85. Id. at 2706.
86. Id.
87. Id.
88. Id. at 2706-07.
89. Id. at 2708.
90. Id.
91. Id. at 2707.
92. Id.
93. Id.
94. Id. at 2708-10.
95. Id. at 2709. Justice O'Connor reviewed the discussion of statistic rarity in

[Vol. 23
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avoid a possible constitutional error, Justice O'Connor urged that
Thompson be decided on more narrow grounds, thereby side-stepping
the necessity to rely on bare statistics.96

The Eighth Amendment

The death penalty has received specialized treatment under the
eighth amendment.97 Justice O'Connor recounted eighth amend-
ment precedents which demanded that capital punishment guidelines
be narrowly tailored by state legislatures.98 The question before the
Court, according to Justice O'Connor, raised many of the same con-
siderations as those precedents which the Court had determined to
be unconstitutional in the past.99 In Justice O'Connor's opinion, the
Oklahoma Legislature did not adequately consider the possibility of
juvenile execution when they enacted the statute °00 which allowed

Furman, 408 U.S. at 386 (Burger, C.J., dissenting). She concluded that if the Court
had applied Chief Justice Burger's test, then capital punishment in all instances would
have been declared unconstitutional. Such a decision, according to Justice O'Connor,
would have been a mistake which would have been "frozen into constitutional law,
making it difficult to refute and even more difficult to reject." Id.

96. Thompson, 108 S. Ct. at 2709-10.
97. Id.
98. Id.
99. Id. at 2710. Justice O'Connor recounted previous holdings in past death pen-

alty cases: Capital punishment cannot be an automatic sentence for certain crimes, nor
can judges or juries have unguided discretion in the imposition of the death penalty;
the Court has held that state legislatures cannot impose restrictions on mitigating evi-
dence that a judge or jury can consider; the Court has forbidden legislatures from au-
thorizing capital punishments for certain crimes; and for the most part, the Court has
determined that the sentencing procedure for death-eligible criminals must be a sepa-
rate and distinct trial-like hearing. Id. (citations omitted).

100. Section 1112 provides in relevant part:
(b) Except as otherwise provided by law, if a child is charged with delin-

quency as a result of an offense which would be a felony if committed by an
adult, the court on its own motion or at the request of the district attorney
shall conduct a preliminary hearing to determine whether or not there is
prosecutive merit to the complaint. If the court finds that prosecutive merit
exists, it shall continue the hearing for a sufficient period of time to conduct
an investigation and further hearing to determine the prospects for reasonable
rehabilitation of the child if he should be found to have committed the alleged
act or omission. Consideration shall be given to:

1. The seriousness of the alleged offense to the community, and whether the
alleged offense was committed in an aggressive, violent, premeditated or
willful manner,

2. Whether the offense was against persons or property, greater weight being
given to offenses against persons especially if personal injury resulted;

3. The sophistication and maturity of the juvenile and his capability of distin-
guishing right from wrong as determined by consideration of his psycholog-
ical evaluation, home, environmental situation, emotional attitude and
pattern of living;

4. The record and previous history of the juvenile, including previous contacts
With community agencies, law enforcement agencies, schools, juvenile
courts and other jurisdictions, prior periods of probation or prior commit-
ments to juvenile institutions;
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Thompson to be tried as an adult.10 ' The Oklahoma Legislature
failed to earmark its legislation in such a manner as to provide Jus-
tice O'Connor with the assurance that they had considered the capi-
tal punishment ramifications was enough to convince her that the
state legislation was constitutionally dubious.10 2 Justice O'Connor
summarized her position by stating that she was "prepared to con-
clude that petitioner and others who were below the age of [sixteen]
at the time of their offense may not be executed under the authority
of a capital punishment statute that specifies no minimum age at
which the commission of a capital crime can lead to the offender's ex-
ecution"'10 3 Justice O'Connor acknowledged that her concurrence
was "unusual," however, she sided with the plurality to vacate
Thompson's death sentence. 0 4

5. The prospects for adequate protection of the public and the likelihood of
reasonable rehabilitation of the juvenile if he is found to have committed
the alleged offense, by the use of procedures and facilities currently avail-
able to the juvenile court; and

6. Whether the offense occurred while the juvenile was escaping or in an es-
cape status from an institution for delinquent children.

After such investigation and hearing, the court may in its discretion pro-
ceed with the juvenile proceeding, or it shall state its reasons in writing and
shall certify that such child shall be held accountable for its acts as if he were
an adult and shall be held for proper criminal proceedings for the specific of-
fense, charged, by any other division of the court which would have trial juris-
diction of such offense if committed by an adult. The juvenile proceeding
shall not be dismissed until the criminal proceeding has commenced and if no
criminal proceeding commences within thirty (30) days of the date of such
certification, unless stayed pending appeal, the court shall proceed with the
juvenile proceeding and the certification shall lapse.

If not included in the original summons, notice of a hearing to consider
whether a child should be certified for trial as an adult shall be given to all
persons who are required to be served with a summons at the commencement
of a juvenile proceeding, but publication in a newspaper when the address of a
person is unknown, is not required. The purpose of the hearing shall be
clearly stated in the notice.

(c) Prior to the entry of any order of adjudication, any child in custody
shall have the same right to be released upon bail as would an adult under the
same circumstances.

(d) Any child who has been certified to stand trial as an adult pursuant to
any certification procedure provided by law and is subsequently convicted of
the alleged offense or against whom the imposition of judgment and sentenc-
ing has been deferred shall be tried as an adult in all subsequent criminal
prosecutions, and shall not be subject to the jurisdiction of the juvenile court
in any further proceedings.

(e) An order either certifying a person as a child pursuant to subsection
(b) of this section or denying such certification shall be a final order, appeala-
ble when entered.

OKLA. STAT. ANN. tit. 10 § 1112 (West 1981).
101. Thompson, 108 S. Ct. at 2710-11.
102. Id. at 2711.
103. Id.
104. Id. Justice O'Connor stated her opinion to be "unusual" because the "case it-

self is unusual." She thought the case to be unusual because of the coupling effect of
the Oklahoma adult certification statute and the death penalty statute. It was unusual,
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THE DISSENT

Justice Scalia wrote the dissenting opinion and was joined by
Chief Justice Rehnquist and Justice White.10 5 The dissent was di-
vided into four sections.1 0 6 The first section recited the facts of the
brutal murder committed by Thompson and his companions and of
Thompson's subsequent trial and sentencing procedures.1 0 7 The sec-
ond section was subdivided into two parts: the first concentrated on
the "evolving standards of decency" and the magic of statistics, and
the second was dedicated to the treatment of juveniles in the United
States judicial system.1 08 The third section was a rebuttal to Justice
O'Connor's concurrence.10 9 The final section of the dissenting opin-
ion was a brief summary of the dissenting Justices' position.11 0

The Murder, Trial, and Sentence

The dissent recounted the gruesome facts of the murder to reit-
erate the heinousness of the crime and to demonstrate that the crime
was premeditated.' Justice Scalia examined the Oklahoma statute
and certification order which were used to qualify Thompson to stand
trial as an adult.11 2 Justice Scalia concluded that the Oklahoma court
system had afforded careful consideration to the certification of
Thompson, and that the findings of the Oklahoma system should not
be upset by the effect of the plurality's opinion. i1 3 Additionally, the
dissent favorably restated the holding of the Oklahoma Court of
Criminal Appeals that according to Oklahoma law "'once a minor is
certified to stand trial as an adult, he may also, without violating the
Constitution, be punished as an adult.' "114

Evolving Standards of Decency

The dissent examined the certification process, the trial, the ap-
peal, and the sentencing hearing and concluded that Thompson was
given individualized treatment by a deliberate state system.115 The
dissent contended that the plurality's decision rested solely on the

because in Justice O'Connor's opinion, the Oklahoma legislature did not consider the
dual effect of the statutes. Id.

105. Thompson, 108 S. Ct. at 2711.
106. Id. at 2711-22.
107. Id. at 2712-14.
108. Id. at 2718-19.
109. Id. at 2720, 2721.
110. Id. at 2721, 2722.
111. Id. at 2712.
112. Id. at 2713. See also supra notes 19, 102 and accompanying text.
113. Thompson, 108 S. Ct. at 2714.
114. Id. at 2713-14 (quoting Thompson, 724 P.2d at 784).
115. Thompson, 108 S. Ct. at 2714.
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"evolving standards of decency that mark the progress of a maturing
society."" 6 Justice Scalia stated that the traditional method for de-
termining these evolving standards has been to examine legislative
enactments for objective signs of society's view of a particular punish-
ment.117 The dissent concentrated on federal and state statutes
which permit juveniles to be tried as adults for capital offenses. 118

Accordingly, the dissent noted that the federal government and
nineteen states have statutes which allow a juvenile to stand trial as
an adult and also have a statutory provision which allows adult of-
fenders to be sentenced to death." 9 Those nineteen states and the
federal government have not provided a minimum age for the imposi-
tion of the death penalty.120 The dissent maintained that the federal
government and the nineteen states agreed that a minimum age was
not required in a capital punishment statute because that age was ul-
timately governed by the general rules which governed the age at
which a juvenile could be held to be criminally responsible. 12 1

Justice Scalia addressed the plurality's reliance on the statistical
rarity of juvenile executions. 122 The dissent concluded that rarity
and constitutionality are two distinct issues; the frequency of juvenile
executions is immaterial to the ultimate question of the constitu-
tional permissibility of such executions. 123 The dissent argued that
the statistical drop in juvenile executions can be attributed to many
other factors such as a general public sentiment against capital pun-
ishment, the individualized sentencing determinations prescribed by
the Court, and the unconstitutionality of categorically imposing the
death sentence for certain crimes.' 24 Yet the dissent concluded that
"[t]here is absolutely no basis, however, for attributing that phenom-
enon to a modern consensus that [a juvenile] execution should never
occur. .... "125 The plurality's rationale, according to the dissent,

116. Id. (quoting Trop, 356 U.S. at 101):
117. Id. at 2715 (citing Furman, 408 U.S. at 277-79 (Brennan, J., concurring)).
118. Id. Justice Scalia noted the Comprehensive Crime Control Act of 1984, Pub.

L. 98-473, 98 Stat. 2149, which lowered the age at which a juvenile can be tried in a
federal district court from 16 to 15. Justice Scalia also noticed that the same trend of
lowering the age for adult certification was evident in the state legislatures as well. He
stated that such a trend indicated a national consensus favoring stricter penalties en-
forceable against juvenile offenders. Thompson, 108 S. Ct. at 2715-16.

119. Thompson, 180 S. Ct. at 2716.
120. Id.
121. Id.
122. Id. at 2717. See supra notes 49-60 and accompanying text.
123. Thompson, 108 S. Ct. at 2717.
124. Id. The Court cited Lockett v. Ohio, 438 U.S. 586 (1978) as standing for the

proposition that sentencing determinations must be individualized and must consider
-all the mitigating factors present under the facts. See infra notes 167-73 and accompa-
nying text.

125. Thompson, 108 S. Ct. at 2717.
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would also make the execution of women unconstitutional. 126

Although the dissent conceded that there was some age at which
a juvenile could not be executed, they failed to find that sixteen was
that age.1 2 7 The dissent's recognition of the malleability of statistics
led them to conclude that there was no constitutionally clear line or
societal consensus which suggested that juveniles who committed
capital offenses while under the age of sixteen should be spared the
death penalty if they have been certified to stand trial as an adult.' 28

The dissent also addressed the issue of the "lesser culpability" of
a juvenile offender and the origin of the eighth amendment. 129 Jus-
tice Scalia concluded that at the time the amendment was written
the drafters would not have determined that the execution of a fif-
teen-year-old capital offender was cruel and unusual punishment.130

To rebut the plurality's precedents which demonstrated the special
treatment accorded to juveniles in the American system, the dissent
presented "another point of view" by quoting from Justice Powell's
scathing dissent in Fare v. Michael C. 131 Justice Powell stated that:

Minors who become embroiled with the law range from the
very young up to those on the brink of majority. Some of
the older minors become fully "street-wise," hardened
criminals, deserving no greater consideration than that prop-
erly accorded all persons suspected of crime.132

The dissent concluded by asserting that the execution of Thompson
would not be cruel and unusual in violation of the Constitution. 133

Refutation of the Concurrence

The dissent actively rebutted Justice O'Connor's concurring
opinion, referring to it as "solomonic" in nature.'3 4 First, the dissent
did not agree that a national consensus existed.135 Second, Justice

126. Id. at 2718. The dissent studied the statistics of the number of juvenile execu-
tions and the number of women executed and found that between 1930 and 1955, 30
women were executed in the United States. Between 1955 and 1986, only 3 women
were executed, and for the period between 1962 and 1984, no women were executed.
The dissent reasoned that the recent decline in the execution of women compared
with the same numerical decline in the executions of juveniles was proportional. The
dissent argued that such a drop in the number of executions was not a valid indication
of the constitutionality of the imposition of the death penalty. Id. at 2718.

127. Id. at 2718.
128. Id.
129. Id. at 2719, (quoting Coker, 433 U.S. at 592).
130. Id. at 2719.
131. 442 U.S. 707 (1979).
132. Thompson, 108 S. Ct. at 2719 (quoting Michael C., 442 U.S. at 734 n.4 (Powell,

J., dissenting)).
133. Id. at 2719.
134. Id. at 2721.
135. Id. at 2720.
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Scalia did not find that Justice O'Connor's conclusion which required
that state legislatures specify a minimum executionable age in their
death penalty legislation would solve the issue presented in Thomp-
son.136 Finally, the dissent argued that Justice O'Connor's reliance
on precedent was irrelevant because none of those decisions declared
a national consensus to exist which would prohibit the execution of
felons under the age of sixteen.137

Justice Scalia emphasized the deliberate adoption of the
Oklahoma law and concluded that the sentencing of a fifteen-year-
old criminal to death was not a "fluke.' 38 The dissent asserted that
the voice of the Oklahoma people was reflected in Thompson's death
sentence, and Justice O'Connor chose to ignore that voice in favor of
her own standard of constitutionality.139 Justice Scalia asserted that
if the people of Oklahoma had been outraged by the Oklahoma Crim-
inal Court of Appeals decision, the governor could have commuted
Thompson's sentence. 140

Justice O'Connor's concurrence, according to the dissent, was an
example of the Court interfering with the legislative process.141 The
dissent argued that the practical effect of Justice O'Connor's opinion
would be to hamper the state legislative process and to require the
legislature to follow the dictates of a Supreme Court decision which
was not based in the Constitution.142 Justice Scalia concluded that
the concurrence adopted a "brand new principle" in eighth amend-
ment adjudication, rather than prescribing the promised "narrow
conclusion.'

143

136. Id. The dissent, disagreeing with Justice O'Connor's logic, stated that: "Thus,
part (C) of the concurrence's argument, its conclusion, could be replaced with almost
anything. There is no more basis for imposing the particular procedural protection it
announces than there is for imposing a requirement that the death penalty for felons
under [16] be adopted by a two-thirds vote of each house of the Senate Legislature, or
by referendum, or by bills printed in [101-point type." Id. at 2720 (Scalia, J.,
dissenting).

137. Id.
138. Id.
139. Id. at 2720-21.
140. Id. at 2721.
141. Id. Justice Scalia stated that "[w]hat the concurrence proposes is also

designed, of course, to make it more difficult for all States to enact legislation resulting
in capital punishment for murderers under [16] when they committed their crimes. It
is difficult to pass a law saying explicitly '[15]-year-olds can be executed,' just as it
would be difficult to pass a law saying explicitly 'blind people can be executed,' or
'white-haired grandmothers can be executed.'" Id. at 2721.

142. Id.
143. Id. After finding that there was no constitutional reason to reverse the lower

state court decision on eighth amendment grounds, the dissent turned to the other is-
sue on which certiorari was granted. Id. Justice Scalia contended that the evidentiary
question did not constitute a prejudicial error, therefore, he would not reverse the
Oklahoma [c]ourt on that ground. Id. at 2722.
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BACKGROUND

HISTORY OF JUVENILE EXECUTIONS

American criminal jurisprudence, including the application of
the death penalty, originated primarily in England.1 4 4 The early
English presumptions of criminal intent, apportioned by the age of
the offender, were recognized by the United States Supreme Court in
In re Gault.14 5 In that case, the Court noted that "[a]t common law,
children under seven were considered incapable of possessing crimi-
nal intent. Beyond that age, they were subjected to arrest, trial, and
in theory to punishment like adult offenders.' 1 46 Similarly, Black-
stone, an early English legal scholar, stated that between the ages of
seven and fourteen the law accorded the juvenile a presumption of
inability to maintain criminal intent.147 According to the English
law, if the state could rebut the presumption regarding criminal in-
tent in a child between the ages of seven and fourteen, the juvenile
was treated as an adult and could be sentenced to death if found
guilty of the crime.148 Despite the availability of the death sentence
to punish children, juvenile capital punishment was rarely used in
England.1 49 The death penalty was eliminated in England in 1908 as
a punishment for crimes committed by juveniles who were under the
age of sixteen at the time of their offense. 1 50

In the United States, of the approximately fifteen thousand re-
corded legal executions, only two hundred eighty-one 1 5 1 have been
for crimes committed by children under the age of eighteen.1 52 The
youngest known offenders executed were two ten-year-old boys, exe-
cuted in 1855 and 1885.153 The most recent United States executions
of juveniles who were under the age of eighteen at the time of their
crimes were those of Charles Rumbaugh in Texas in 1985, James

144. Strieb, Death Penalty for Children: The American Experience with Capital
Punishment for Crimes Committed While Under Age Eighteen, 36 OKLA. L. REV. 613,
614 (1983).

145. 387 U.S. 1 (1967).
146. Id. at 16.
147. 4 W. BLACKSTONE, Commentaries on the Law of England 23-24 (1792).
148. Id. at 23.
149. Strieb, The Eighth Amendment and Capital Punishment of Juveniles, 34

CLEV. ST. L. REV. 363, 379 (1986) (citing Knell, Capital Punishment: Its Administra-
tion in Relation to Juvenile Offenders in the Nineteenth Century and Its Possible Ad-
ministration in the Eighteenth, 5 BRIT. J. CRIMINOLOGY 198, 199 (1965)).

150. Strieb, 34 CLEV. ST. L. REV. at 379.
151. It is unclear exactly how many children under 18 have been executed for

crimes. Compare Strieb, 36 OKLA..L. REV. at 619 (stating 287 children under 18 have
been executed) with Strieb, 34 CLEV. ST. L REV. at 376 (reporting 281 executions per-
formed on offenders under 18 years of age).

152. Strieb, 34 CLEV. ST. L. REV. at 376.
153. Strieb, 36 OKLA. L. REV. at 619-20.
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Terry Roach in South Carolina in 1986, and Jay Kelly Pinkerton in
Texas in 1986.154

UNITED STATES SUPREME COURT CAPITAL PUNISHMENT PRECEDENT

There are relatively few cases in which the opportunity to ad-
dress the issue of juvenile executions under the eighth amendment
has arisen. 155 The majority of the eighth amendment cases before
the United States Supreme Court have involved the constitutionality
of specific state statutes. 15 6 Eighth amendment precedent illustrates
the purpose of capital punishment and the tests used to determine
the constitutionality of death penalty legislation.157

The first case before the Court which challenged the ultimate
constitutionality of the authority of a state to impose the death pen-
alty under any circumstance was Furman v. Georgia.158 The Justices
in Furman, through ten separate opinions, determined that the impo-
sition of capital punishment in the cases of the three petitioners 59

154. Strieb, 34 CLEV. ST. L. REV. at 381. Charles Rumbaugh was convicted of the
murder of a jewelry store owner in the course of a robbery. Rumbaugh v. State, 629
S.W.2d 747 (Tex. Crim. App. 1982). James Terry Roach was tried and convicted, after
pleading guilty, with two other defendants for a capital murder committed during the
commission of rape, armed robbery, and kidnapping. State v. Shaw, 273 S.C. 194, 255
S.E.2d 799 (1979). Jay Kelly Pinkerton was convicted of killing a woman while in the
course of committing a robbery or a burglary with the intent to rape. Pinkerton v.
State, 660 S.W.2d 58 (Tex. Crim. App. 1983).

155. The Supreme Court has had the opportunity to rule on the issue of juvenile
executions in two cases prior to Thompson. See Bell v. Ohio, 48 U.S. 637 (1978) (find-
ing that Willie Lee Bell's age should have been considered as a mitigating factor in his
sentencing procedure); Eddings v. Oklahoma, 455 U.S. 104 (1982) (granting certiorari to
determine whether a 16-year-old capital offender could be executed without violation
of the 8th and 14th amendments). See infra notes 174-83 and accompanying text.

156. See, e.g., Wilkerson v. Utah, 99 U.S. 130 (1879) (stating that punishments of
torture violate the eighth amendment); Weems v. United States, 217 U.S. 349 (1910)
(determining that imprisonment in chains at hard and painful labor is unconstitu-
tional); Trop v. Dulles, 356 U.S. 86 (1958) (concluding that revocation of citizenship for
desertion is cruel and unusual punishment); Furman v. Georgia, 480 U.S. 238 (1972)
(holding that state death penalty statutes have to be narrowly and specifically tailored
to avoid being capricious and arbitrary); Lockett v. Ohio, 438 U.S. 586 (1978) (conclud-
ing that the judge or jury must evaluate all mitigating circumstances before imposing
the death penalty); Bell v. Ohio, 438 U.S. 637, 642 (1978) (concluding that "[t]he Ohio
death penalty statute does not permit the type of individualized consideration of miti-
gating factors that is required by the Eighth and Fourteenth Amendments").

157. Gregg v. Georgia, 428. U.S. 153, 183 (1976) (stating that the "death penalty is
said to serve two principle social purposes: retribution and deterrence of capital crimes
by prospective offenders"). The Court stated that the general test used to determine
whether a particular penalty is in violation of the Constitution was the "evolving stan-
dards of decency that mark the progress of a maturing society." Trop, 356 U.S. at 101.

158. 408 U.S. 238 (1972). William Henry Furman challenged the constitutionality
of the Georgia death penalty statute pursuant to the eighth and fourteenth amend-
ments. Id. at 240.

159. Id. at 253. The three black petitioners before the court were William Henry
Furman, Lucious Jackson, Jr., and Elmer Branch. Id. at 252-53. Furman was con-
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* before the Court was unconstitutional because of the unlimited dis-
cretion the jury had in the sentencing procedure. 16 0 Yet the Court
did not decide whether capital punishment, in general, was a viola-
tion of either the eighth or the fourteenth amendments. 161

In Gregg v. Georgia,162 the Court addressed the unanswered
question in Furman by holding that the use of capital punishment in
and of itself did not violate the ban against cruel and unusual punish-
ment by the eighth amendment.163 The Court in Gregg was asked to
determine whether a newly revised Georgia statute 64 detailing the
required procedure for the implementation of a death sentence was
valid under the eighth and fourteenth amendments of the United
States Constitution.165 The Gregg Court determined that a state's
death penalty statute must abide by "the evolving standards of de-
cency that mark the progress of a maturing society" and the statute
"also must accord with 'the dignity of man,' which is the 'basic con-
cept underlying the Eighth Amendment.' ",166 The Court also held
that "[tihe death penalty is said to serve two principle social pur-

victed for murder and sentenced to death under the Georgia death penalty statute.
Furman v. State, 225 Ga. 253, 167 S.E.2d 628 (1969). Jackson was convicted of the rape
of a white woman while engaged in a robbery of the victim's house. He was sentenced
to death under the same Georgia statue as Furman. Jackson v. State, 225 Ga. 790, 171
S.E.2d 501 (1969). Branch was convicted of the rape of a white woman and was sen-
tenced to death under the Texas death penalty statute. Branch v. Texas, 447 S.W.2d
932 (1969). The race of the petitioners and the victims is relevant because the Court
determined that the statutes allowed the juror's personal racial prejudices to influence
their sentencing decision. Furman, 408 U.S. at 249-57 (Douglas, J., concurring).

160. Furman, 408 U.S. at 253 (Douglas, J., concurring).
161. Id. at 239.
162. 428 U.S. 153 (1976).
163. Id. at 168-69.
164. The Georgia Code was amended in 1973, after the United States Supreme

Court found that § 26-2401 was unconstitutional. Furman, 408 U.S. at 163 n.6. The
amended 1973 provision remains unchanged and provides:

Capital Felonies; Jury Verdict and Sentence
Where, upon a trial by jury, a person is convicted of an offense which may

be punishable by death, a sentence of death shall not be imposed unless the
jury verdict includes a finding of at least one statutory aggravating circum-
stance and a recommendation that such sentence be imposed. Where a statu-
tory aggravating circumstance is found and a recommendation of death is
made, the court shall sentence the defendant to death. Where a sentence of
death is not recommended by the jury, the court shall sentence the defendant
to imprisonment as provided by law. Unless the jury trying the case makes a
finding of at least one statutory aggravating circumstance and recommends
the death sentence in its verdict, the court shall not sentence the defendant to
death, provided that no such finding of statutory aggravating circumstance
shall be necessary in offenses of treason or aircraft hijacking. This Code sec-
tion shall not affect a sentence when the case is tried without a jury or when
the judge accepts a plea of guilty.

GA. CODE ANN. § 26-3102 (1988).
165. Gregg, 428 U.S. at 158.
166. Id. at 173 (quoting Trop, 356 U.S. at 100, 101 (1958)).
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poses: retribution and deterrence of capital crimes by prospective
offenders.

1 6 7

The Supreme Court in Lockett v Ohio168 determined that the
Ohio capital punishment statute was unconstitutional. 169 In that
case, Sandra Lockett 170 challenged the constitutionality of the Ohio
statute asserting that mitigating circumstances such as her character,
her prior convictions, her age, her minor role in the actual murder,
and her lack of intent to cause the victim's death, should have been
included in the sentencing decision. 7 1 . The Court determined that
the limited range of mitigating factors which could be considered by
the sentencer pursuant to the Ohio statute unconstitutionally vio-
lated the eighth and fourteenth amendments. 172 The Court held that
the state statute, to pass constitutional muster, must not preclude the
sentencer's consideration of relevant mitigating circumstances. 173

The Court then remanded the case for further proceedings. 174

The companion case to Lockett was Bell v. Ohio. 7 5 Sixteen-year-
old Willie Lee Bell had been convicted of aggravated murder in the
course of a kidnapping.176 Bell asserted that his death sentence was
unconstitutional because his age, among other factors, had not been
considered as a mitigating circumstance. 77 Without specifically ad-
dressing Bell's age as a mitigating circumstance, the Court relied on
Lockett by reiterating that "[t]he Ohio death penalty statute does not
permit the type of individualized consideration of mitigating factors
as constitutionally required.' 7 8 Accordingly, the Court determined
that the sentencing procedure of Willie Lee Bell had violated his con-
stitutionally guaranteed rights under the eighth and fourteenth
amendments to have all mitigating circumstances considered at the

167. Id. at 183.
168. 438 U.S. 586 (1978).
169. Id. at 608.
170. Id. Sandra Lockett was -convicted of aggravated murder and sentenced to

death by the trial judge pursuant to an Ohio statute. She was the driver of the get-
away car used in an armed robbery in which the proprietor of a pawnshop was killed.
Id. at 590-94.

171. Id. at 597.
172. Id. at 608. The only mitigating factors the jury could consider pursuant to the

Ohio Statute were the "history character, and condition" of the convicted felon,
whether the felon "was under duress, coercion, or strong provocation," or whether the
offense was "primarily the product of psychosis or mental deficiency." Id. at 593-94
(quoting OHIO REV. STAT. §§ 2929.03-2929.04(B) (1975)).

173. Id.
174. Id. at 608-09.
175. 438 U.S. 637 (1978).
176. Id. at 639.
177. Id. at 641. Bell contended that his age, the fact that he was cooperative with

the police, and the lack of concrete proof that he had actually participated in the mur-
der warranted a lesser sentence. Id.

178. Id. at 642.
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sentencing trial. 179

The issue of the constitutionality of the execution of juveniles
was to be specifically addressed in Eddings v. Oklahoma.80 The
Court had granted certiorari to consider "whether the Eighth and
Fourteenth Amendments prohibit[ed] the imposition of a death sen-
tence on an offender because he was [sixteen] years old in 1977 at the
time he committed the offense."18 1 Yet the Court reversed the death
sentence of Monty Lee Eddings on the same grounds that the Ohio
statute was held unconstitutional in Lockett. 8 2 The Eddings Court
used the language of Lockett and held that Eddings's sentence was
imposed without "the type of individualized consideration of mitigat-
ing factors.., required by the Eighth and Fourteenth Amendments
in capital cases."'1 83 However, Chief Justice Burger, writing for the
dissent, argued that had the Court ruled only on the certiorari issue
the imposition of the death penalty on a juvenile who was sixteen-
years-of-age at the time of the offense would have been considered
valid.

184

The most recent case to be considered by the Supreme Court in
relation to juvenile executions was Stanford v. Kentucky,185 decided
on June 26, 1989. The Court consolidated the Stanford decision with
Wilkens v. Missouri, another case involving the constitutionality of
juvenile executions.'8 6 The petitioners in both cases were under the
age of eighteen when they committed their respective murders. i8 7

Kevin N. Stanford was seventeen-years-old when he committed mur-
der, rape, sodomy, and robbery in Kentucky. 8 8 Heath A. Wilkens
was sixteen-years-old when he committed first degree murder while
engaged in the perpetration of a felony and a robbery in Missouri. 8 9

Both petitioners asserted that their sentences violated the eighth
amendment prohibition against cruel and unusual punishment.190

The Court, in a split decision, 19 1 determined that the exercise of capi-
tal punishment for juvenile offenders who were at least sixteen at

179. Id.
180. 455 U.S. 104 (1982).
181. Id. at 120 (Burger, C.J., dissenting).
182. Id. at 105. See supra notes 167-77 and accompanying text.
183. Eddings, 455 U.S. at 105 (quoting Lockett, 438 U.S. at 606 (1978)).
184. Id. at 105.
185. - U.S. - , 109 S. Ct. 2969 (1989).
186. Id. at 2972.
187. Id.
188. Id.
189. Id. at 2973.
190. Id. at 2972.
191. Id. Justice Scalia delivered the opinion of the Court, joined by Chief Justice

Rehnquist and Justices White, Kennedy, with Justice O'Connor joining in part. Id.
Justices Brennan, Marshall, Blackmun, and Stevens dissented. Id. at 2982.
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the time of their offense was not a violation of the Constitution.192

In making its decision, the Court relied on the general test outlined
in Gregg. 193 Using the Gregg test,' 94 the Court determined that there
was not a national consensus, as evidenced through legislative enact-
ments, which opposed the execution of sixteen and seventeen-year-
old capital offenders.195

ANALYSIS

The continuing validity of the United States Supreme Court deci-
sion in Thompson v. Oklahoma' 96 is questionable considering the
vast differences of opinion among the Justices.197 The decision is fur-
ther clouded by the more recent Supreme Court decision of Stanford
v. Kentucky,198 which held that it is constitutional to execute
juveniles who were sixteen or older when they committed a capital
offense. 199 Nonetheless, the Thompson decision represents the cur-
rent state of the law in regard to the constitutionality of executing
juveniles who were fifteen years or younger at the time of their
offense.

20 0

The three-part test utilized by the plurality in Thompson is an
adequate portrayal of the proper death penalty precedents, yet the
application of the test and the conclusions drawn by the plurality and
the concurrence are flawed. 201 The dissent accurately interpreted
the pulse of the national consensus, as represented through legisla-
tive enactments, in determining that the sentencing of fifteen-year-
old capital offenders is not a violation of the eighth amendment. 20 2 A
closer look at the three-part test used in Thompson will demonstrate
that the dissenting Justices' analysis of the case should have been
adopted by the Court.

192. Id. at 2980.
193. 428 U.S. 153 (1976). See supra notes 161-66 and accompanying text.
194. Stanford, 109 S. Ct. at 2977.
195. Id. at 2980.
196. 487 U.S. - , 108 S. Ct. 2687 (1988).
197. Id. The plurality consisted of Justices Stevens, Brennan, Marshall and Black-

mun. Id. at 2689. Justice O'Connor wrote the concurrence. Id. at 2706. Chief Justice
Rehnquist and Justices Scalia and White dissented. Id. at 2711. Justice Kennedy did
not participate.

198. - U.S. -, 109 S. Ct. 2969 (1989).
199. See supra notes 183-90 and accompanying text.
200. Stanford, 109 S. Ct. at 2980. The Stanford decision did not overrule or modify

the Thompson decision; rather it simply determined that the execution of sixteen and
seventeen-year-old capital offenders was not cruel and unusual. Id. at 2980.

201. Thompson, 108 S. Ct. at 1711-12 (Scalia, J., dissenting).
202. See supra notes 104-42 and accompanying text.
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THE CONSENSUS OF RELEVANT STATE STATUTES

At common law, juveniles eight years of age and older could be
punished as adults. 20 3 Although the American legal system ema-
nated from the English common-law precedent, it is unlikely that
there is a current national consensus that children over eight-years-
old should be tried and punished as adults. 20 4 The task of the Court,
as outlined by Gregg v. Georgia,20 5 was to determine what are the
evolving standards of decency required in relation to the execution of
juvenile offenders.20 6 As described by the Court, the contemporary
standards of decency are reflected in the legislative enactments of
the states and the federal government.20 7

Despite the Thompson plurality's assertion that a national con-
sensus exists which forbids the imposition of the death penalty on a
fifteen-year-old juvenile offender,20 8 there is no evidence of the exist-
ence of such a consensus.20 9 In attempting to determine the exist-
ence of such a consensus, the plurality concentrated only on those
eighteen states which expressly mandate a minimum age for execu-
tions.210 Justice Steven's opinion, however, virtually ignored the
nineteen states and the federal government which have not set a
minimum age for capital punishment and which have passed statutes
allowing juveniles to be certified to stand trial as adults.211 Hence,
the plurality's cursory examination of the statistical evidence did not
warrant its conclusion that a national consensus existed.

Specifically, the plurality ignored the possibility that the federal
government and those nineteen states which had not set a minimum
age for execution had intended that a juvenile offender certified to
stand trial as an adult was eligible for the death penalty if all other
constitutional safeguards were maintained.212 In the absence of a na-

203. See supra notes 143-49 and accompanying text.
204. Thompson, 108 S. Ct. at 2695.
205. 428 U.S. 153 (1976).
206. See supra notes 161-66 and accompanying text.
207. See supra notes 114-20 and accompanying text.
208. See supra notes 38-50 and acc6mpanying text.
209. Thompson, 108 S. Ct. at 2706. Justice O'Connor was "reluctant" to adopt the

plurality's consensus as a "matter of constitutional law." Id.
210. See supra notes 42-51, 162 and accompanying text. Note that the remaining 13

states and the District of Columbia do not authorize capital punishment under any cir-
cumstance. See supra note 46 and accompanying text.

211. Thompson, 108 S. Ct. at 2695. Justice Stevens wrote: "If, therefore, we accept
the principle that some offenders are simply too young to be put to death, it is reason-
able to put this group of statutes [which do not expressly set a minimum age for capi-
tal punishment] to one side because they do not focus on the question of where the
chronological age line should be drawn." Id. See also supra notes 42-51 and accompa-
nying text.

212. Thompson, 108 S. Ct. at 2716-2720 (Scalia, J., dissenting).
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tional consensus, the plurality should have evaluated the Oklahoma
statutory provisions which determined that Thompson should be exe-
cuted. It seems reasonable that the Oklahoma legislature intended
that any person certified to stand trial as an adult may also receive
any adult punishment, including the death penalty. 213  The
Oklahoma Court of Criminal Appeals affirmed the constitutionality
of the death penalty, under eighth amendment attack, for fifteen-
year-old William Wayne Thompson in 1986214 and for sixteen-year-
old Monty Eddings in 1980.215 The issue ultimately decided in
Thompson had been before the United States Supreme Court six
years earlier when the Court considered Eddings v. Oklahoma.216 It

became obvious, upon the granting of certiorari in Eddings in 1980,
that juveniles were eligible for the death penalty due to the coupling
effect of the juvenile certification statute and the death penalty stat-
ute.2 1 7 Justice Scalia aptly pointed out that had the Oklahoma legis-
lature, the governor, or the electorate been outraged at the thought
of a juvenile offender being sentenced to death, the state of
Oklahoma most certainly could have instituted a minimum age for
executions subsequent to Eddings in 1980 and prior to Thompson in
1986.218

Justice O'Connor's conclusion that "there is a considerable risk
that the Oklahoma legislature . . .did not realize that its actions
would have the effect of rendering [fifteen]-year-old defendants
death-eligible" 219 is dubious. The six-year period between the consid-
eration of Eddings and Thompson by the Supreme Court gave the
Oklahoma legislature ample time to realize the effects of its stat-
ute.220 The fact that Oklahoma, eighteen other states, and the fed-
eral government have not specifically legislated a minimum age for
the infliction of capital punishment does not conclusively establish, as
articulated by the plurality, the notion that these governing bodies
were not cognizant of the coupling effect of their statutes.2 21

JURY BEHAVIOR

The study of jury behavior is important to eighth amendment
analysis because it is another societal factor to be weighed in the in-

213. See supra notes 137-39 and accompanying text.
214. Thompson v. State, 724 P.2d 780 (Okla. Crim. App. 1986).
215. Eddings v. State, 616 P.2d 1159 (Okla. Crim. App. 1980).
216. See supra notes 178-82 and accompanying text.
217. See supra notes 178-82 and accompanying text.
218. Thompson, 108 S. Ct. at 2720-21 (Scalia, J., dissenting).
219. Thompson, 108 S. Ct. at 2711.
220. See supra notes 178-81 and accompanying text.
221. See supra notes 117-20 and accompanying text.

[Vol. 23



JUVENILE EXECUTIONS

quiry about the existence of a national consensus on the imposition of
the death penalty.22 2 After examining the statistical rarity of
juveniles being sentenced to death by juries, Justice Stevens, writing
for the plurality, stated that the imposition of the death penalty on
juvenile offenders is "cruel and unusual in the same way that being
struck by lightning is cruel and unusual. '223 If one were to take Jus-
tice Stevens's quotation literally, it could be said that although the
execution of juvenile offenders may be cruel and unusual, that does
not negate the fact that in some instances it still does occur. The dis-
sent agreed that juvenile executions should be rare, however, Justice
Scalia correctly framed the issue by stating that "[w]e are not discuss-
ing whether the Constitution requires such procedures as will con-
tinue to cause it to be rare, but whether the Constitution prohibits it
entirely. '224 If rarity were the benchmark for the constitutionality of
capital punishment the infliction of the death penalty on women
would also be unconstitutional under the plurality's criterion because
juries rarely impose the death sentence on women who commit capi-
tal offenses. 225 It is very doubtful that the Court would adopt such
an outcome, yet the logic of the Thompson plurality would mandate
precisely that conclusion.226

Although the sentencing behavior of juries is an important factor
which can be viewed as an indication of society's evolving standards
of decency, it is equally important to determine, in a statistical sense,
how often a jury is given the opportunity to sentence a juvenile to
death. 227 There are many factors which must be weighed by the jury
before the death sentence can be imposed on a juvenile murderer.228

Simply because the death penalty is available, it does not follow that
a jury must invoke its use.229 Justice Scalia aptly indicated that
"there is no justification except our own predilection for converting a

222. Thompson, 108 S. Ct. at 2697.
223. Id. (quoting Furman v. Georgia, 408 U.S. 238, 309 (1972) (Stewart, J.,

concurring)).
224. Id. at 2717 (Scalia, J., dissenting).
225. Id. at 2718. See also supra note 126 and accompanying text.
226. See supra note 125 and accompanying text.
227. Thompson, 108 S. Ct. at 2697 n.39. For example, the plurality stated that be-

tween the years 1982 through 1986, 1861 juveniles who were 16 or younger were ar-
rested for willful criminal homicide. Of those, 5 of the offenders, or 0.3% were
sentenced to death. Id. Yet the plurality did not indicate how many of those youths
were in states that allowed capital punishment, or how many were tried as adults, or
how many juries were instructed to weigh the offenders' age in their sentencing
determination.

228. See supra notes 167-81 and accompanying text.
229. Thompson, 108 S. Ct. at 2697 n.39. In the execution of adult offenders, be-

tween 1982 and 1986, only 1.7% of all offenders convicted of capital offenses were sen-
tenced to death. Id.

1989]



CREIGHTON LAW REVIEW

statistical rarity of occurrence into an absolute constitutional ban. '230

The landmark Supreme Court decision in Gregg unequivocally stated
that the use of the death penalty for adult offenders was constitu-
tional.231 Yet, even adult offenders are sentenced to death only 1.7%
of the time.232 If jury behavior and statistical rarity alone were
enough to declare a practice unconstitutional any use of capital pun-
ishment would be deemed unconstitutional. The plurality incorrectly
assumed that a jury's reluctance to impose the death penalty on
juveniles is an indication of the evolving standards of decency, thus
requiring the abandonment of the practice.2 33 Rather, juries, as a
general rule, are reluctant to impose the death penalty on anyone, re-
gardless of the offender's age.234 As Justice Scalia correctly asserted
in writing for the dissent, frequency of execution is not a constitu-
tional benchmark to determine whether juvenile executions are per-
mitted by the eighth amendment.235

JUVENILE CULPABILITY

The Thompson decision could have been decided in accordance
with the analysis of the dissent, which stated that the execution of
juveniles who were fifteen-years-old when they committed a capital
offense was permissible under the eighth amendment. In doing so,
the Court still could have been able to abide by the general proposi-
tion that juveniles are less culpable than are adults who engage in
the same criminal activity. Simply because society has adopted the
stance that children are less culpable, that position does not equate to
a fundamental axiom of constitutional law which would prohibit all
juvenile executions under any circumstance. 236 The judicial system
took great pains to insure that Thompson was afforded the highest
degree of deference in relation to his age at every stage in his trial
and subsequent appeals.237 In accordance with Lockett v. Ohio 238 and
Bell v. Ohio,239 which indicated that age, among many other mitigat-
ing circumstances, must be factored into the sentencing procedure,
the jury in Thompson was charged with the duty to consider all miti-
gating circumstances in the sentencing of Thompson. 240

230. Id. at 2718 (Scalia, J., dissenting).
231. Gregg, 428 U.S. at 168-69. See supra notes 161-66 and accompanying text.
232. Thompson, 108 S. Ct. 2697 n.39.
233. See supra notes 43-51 and accompanying text.
234. See supra notes 121-23 and 225-27 and accompanying text.
235. Thompson, 108 S. Ct. at 2717 (Scalia, J., dissenting).
236. Id. at 2719 (Scalia, J., dissenting).
237. Id. at 2713.
238. 438 U.S. 586 (1978). See also supra notes 166-71 and accompanying text.
239. 438 U.S. 637 (1978). See also supra notes 173-77 and accompanying text.
240. Briefs for the Petitioner and Respondent, Joint Appendix at 23, Thompson v.
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The Court should have adopted the principle articulated in the
Lockett, Bell, and Eddings decisions which treated age as a mitigating
factor to be considered during the sentencing procedure. There is no
constitutional axiom which absolutely forbids a juvenile who com-
mits capital crimes from being punished as an adult offender pro-
vided that all of the statutory procedural mandates have been
followed.241 What has been determined to be a mandate of constitu-
tional law is that mitigating circumstances, such as the age of the of-
fender, must be considered in the sentencing determination. 242

Accordingly, the Court should have realized that the general notion
that children are less culpable than adults was reflected in Thomp-
son's sentencing procedure because his sentencers were constitution-
ally bound to consider his age when considering the ultimate
sentencing decision.243 Thus, the dissent would actually preserve the
practice of recognizing that children are less culpable then adults. As
a result, the execution of Thompson would have been constitutional
because the Oklahoma sentencing procedure provides the sentencer
with adequate instruction to consider all mitigating factors, including
the age of the offender.244 The dissent recognized that there is an ar-
gument articulated by constitutional precedent which indicates that
not all juveniles are afforded lesser sentences simply because some
children are less culpable than adults. 245

It is undisputed that as a general rule juveniles are afforded spe-
cial protections and considerations due to their lack of maturity and
experience. 246 However, it is not true that considerations given to
juveniles are constitutionally mandated. 247 Rather, the only constitu-
tional rule of law concerning the sentencing of juveniles prior to
Thompson was that the offender's age must be weighed in the sen-
tencing determination. 248 The plurality concluded that juvenile pro-
tection prescribed absolute immunity from the death penalty if the
offender was under sixteen years of age.249 Legal history and United

Oklahoma, 108 S. Ct. 2687 (1988) (No. 86-6169). Jury instruction number 7 stated:
"Mitigating circumstances are those which, in fairness and mercy, may be considered
as extenuating or reducing the degree of moral culpability or blame. The determina-
tion of what are mitigating circumstances is for you as jurors to resolve under the facts
and circumstances of this case." Id.

241. See supra notes 126-32 and accompanying text.
242. See supra notes 71-85 and accompanying text.
243. See supra notes 167-78 and accompanying text.
244. Thompson, 108 S. Ct. at 2713 (Scalia, J., dissenting).
245. Id. at.2719 (quoting Fare v. Michael C., 442 U.S. 707, 734, n.4 (1979)).
246. See supra notes 38-41 and accompanying text.
247. See supra notes 126-32 and accompanying text.
248. See supra notes 173-81 and accompanying text.
249. Thompson, 108 S. Ct. at 2700.
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States Supreme Court precedent do not warrant such a holding.250

CONCLUSION

The decision rendered by the United States Supreme Court in
Thompson v. Oklahoma251 is constitutionally suspect.252 The plural-
ity decision in Thompson was narrowly tailored to fit the specific sit-
uation presented to the Court.253 The plurality specifically stated
that it would not "draw a line" which would prohibit the application
of the death penalty to any person who was under the age of eighteen
at the time the offense was committed.254 When the decision was
handed down in June of 1988, the question still remained as to the
fate of juveniles who were sixteen, seventeen, or eighteen when they
committed capital offenses. The plurality's reluctance to draw a line
resulted in the need to reargue the issue one year later in Stanford v.
Kentucky.

255

Presently, as the law stands under Stanford, it is constitutionally
permissible to execute any person who is found guilty of a crime pun-
ishable by death, provided the person was at least sixteen years of
age at the date of the crime. 256 Yet it is cruel and unusual punish-
ment to execute a juvenile, guilty of the same crime, who was one
day short of his sixteenth birthday.257 Hence, the United States
Supreme Court has finally drawn the bright line which all judicial
systems must incorporate, regardless of the intentions of individual
legislative bodies.

Kathleen M. Walker-'91

250. See supra notes 144-95 and accompanying text.
251. 487 U.S. -, 108 S. Ct. 2687 (1988).
252. See supra notes 173-201 and accompanying text.
253. Thompson, 108 S. Ct. at 2700.
254. Id.
255. - U.S. -, 109 S. Ct. 2969 (1989).
256. Id. at 2980.
257. Thompson, 108 S. Ct. at 2700.
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