
TERMINATION OF PARENTAL RIGHTS: IS
CONSISTENCY POSSIBLE UNDER CURRENT

STATUTORY LANGUAGE?

The United States Supreme Court has interpreted "Liberty," as used
in the fourteenth amendment due process clause, to include the fun-
damental right to establish a home and direct the upbringing of
children. 1

INTRODUCTION

Although there is a natural right to raise a child, this right is not
inalienable.2 The constitutional protection given to the family in the
fourteenth amendment often collides with a state's interest and
power to protect the welfare of children.3 The Constitution guaran-
tees parents the right to raise their child as they see fit thus protect-
ing parental decisions from unjustified state intrusion.4 However, the
state's interest in protecting children compels the state to interfere
when it is determined that a child's safety is in danger. 5 Under Ne-
braska law, the state may interfere to terminate parental rights if a
child's health or welfare is in jeopardy.6

The standard of proof required for a state to terminate parental

1. Meyer v. Nebraska, 262 U.S. 390, 399 (1923). The fourteenth amendment pro-
vides: "[Nior shall any State deprive any person of life, liberty, or property, without
due process of law." U.S. CONST. amend. XIV. In Meyer, "liberty" was given a very
broad meaning. The United States Supreme Court stated:

without doubt, it denotes not merely freedom from bodily restraint but also
the right of the individual to contract, to engage in any of the common occupa-
tion of life, to acquire useful knowledge, to marry, establish a home and bring
up children, to worship God according to the dictates of his own conscience,
and generally to enjoy those privileges long recognized at common law as es-
sential to the orderly pursuit of happiness by free men.

Meyer, 262 U.S. at 399.
2. In re Interest of D.L.H., 198 Neb. 444, 447-48, 253 N.W.2d 283, 285 (1977).
3. Hershkowitz, Due Process and the Termination of Parental Rights, 19 FAM.

L.Q. 245, 246 (Fall 1985).
4. NAACP v. Alabama, 377 U.S. 288, 307 (1964). When a state attempts to inter-

fere with a fundamental right the state must have a compelling reason for the intru-
sion. Id. It has been noted that "a governmental purpose to control or prevent
activities constitutionally subject to state regulation may not be achieved by means
which sweep unnecessarily broadly and thereby invade the area of protected freedom."
Id. See also, Pierce v. Society of Sisters, 268 U.S. 510 (1925) (holding that an Oregon
law requiring children to attend public schools interferred with the liberty of parents
to direct the upbringing and education of children under their control); Meyer v. Ne-
braska, 262 U.S 390 (1923) (stating that liberty denotes not merely freedom from bod-
ily restraint but also the right to establish a home and bring up children).

5. See infra notes 17-19 and accompanying text.
6. See infra note 113.
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rights was determined in Santosky v. Kramer.7 The United States
Supreme Court reasoned that requiring a state to prove its case by
clear and convincing evidence would safeguard against error in the
proceedings which could interfere with "the rights of parents in their
natural child."'8 Despite the Court's attempt to protect against inter-
ference in the parent-child relationship, the "clear and convincing ev-
idence" requirement has not solved the problem that many states,
including Nebraska, have with their termination statutes. 9

This Comment reviews the history and justifications for termi-
nating parents' rights to their child, the clear and convincing evi-
dence requirement, and the current trend in many states of revising
their termination statutes.10 This Comment also reviews a recent de-
cision by the Nebraska Supreme Court, In re Interest of D.L.S.11 In
this case, the court, in affirming a lower state court decision to termi-
nate a mother's parental rights,1 2 reiterated the use of the set stan-
dard of proof by clear and convincing evidence.1 3 The Comment
discusses this case in an effort to ascertain the correctness of this de-
cision.14 Additionally, this Comment looks at the current movement
in states' legislatures to amend their termination statutes to offer

7. 455 U.S. 745 (1982).
8. Id. at 747.
9. See irnfra notes 50-108 and accompanying text.

10. See infra notes 17-66 and accompanying text.
11. 230 Neb. 435, 432 N.W.2d 31 (1988). Section 43-292 of the Nebraska Revised

Statutes provides six conditions which may result in termination of parents' rights to
their child if one or more are found to be present. See infra note 63. This Comment
focuses on just one of the provisions, § 43-292(5), which provides that a parent's rights
may be terminated if "[t]he parents are unable to discharge parental responsibilities
because of mental illness or mental deficiency and there are reasonable grounds to be-
lieve that such condition will continue for a prolonged indeterminate period." NEB.
REV. STAT. § 43-292(5) (1984). For cases discussing termination pursuant to other pro-
visions see, In re Interest of J.S., A.C., & C.S., 227 Neb. 251, 417 N.W.2d 147 (1987) (ter-
minating parental rights pursuant to § 43-292(6) because the parents had failed to
follow the court designated rehabilitation plan); In re Interest of M.R., J.R. & N.R.,
228 Neb. 47, 420 N.W.2d 924 (1988) (terminating parental rights pursuant to § 43-292(2)
because the parents had neglected and abused the child); In re Interest of Z.D.D. &
N.J.D., 230 Neb. 236, 430 N.W.2d 552 (1988) (terminating parental rights pursuant to
§ 43-292(1) and (3), because it was found that the father was financially able, yet failed
to provide for the child, and that the father had abandoned the child for more than six
months).

12. See irkfra notes 132 and accompanying text.
13. D.L.S., 230 Neb. at 440, 432 N.W.2d at 36. The Court states: "Thus, we must

consider whether the evidence.., clearly and convincingly, . . . establishes grounds for
terminating the mother's parental rights." Id. (citations omitted).

14. Id. Justice Caporole expressed his opinion of the court's decision and stated:
In saying that the evidence clearly and convincingly establishes grounds for
termination of the parental rights of the mother at this point, the majority, in
my view, has used legally correct words to reach a legally incorrect result. As
a consequence, the relationship between every parent and child in this sover-
eign state has been impoverished.

Id. at 453. (Caporale, J., dissenting).
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.stricter guidelines to their courts.15 Finally, this Comment examines
the predicament that Nebraska confronts due to the imprecise terms
used in the language of its termination statute.16

TERMINATION STATUTES: A CLOSER LOOK

HISTORY AND JUSTIFICATION FOR TERMINATION STATUTES

The power a state has to protect children from abuse and neglect
is known as parens patriae.17 Termination cases make the crucial de-
termination: "how and to what extent the law can, through the ma-
nipulation of a child's environment, protect his physical growth and
mental [and emotional] development."'1 A judicial determination
that a child has been abused or neglected may justify removing the
child from the parents' custody. 19

There are various forms of intervention that can be used to im-
prove a child's situation.20 Among the alternatives available and
often preferable to termination are continued foster care, placement
of the child with foster parents on a long-term basis, or an award of
legal custody or guardianship to an adult caretaker on a permanent
basis.21 If the child's situation is very severe it may result in the ex-
treme action of termination of parental rights.22

In determining whether termination or another alternative is in
the best interests of the child, adoptability is a key factor.23 A com-
mentator has stated that: "[t]ermination is usually a precursor to
adoption, but is not a legal prerequisite to foster care, custody, or
guardianship. Where adoption is not practical for a child, termina-
tion is probably not necessary. ' 24 This factor is an important consid-
eration in the state's decision to involuntarily terminate parental
rights because such a decision severs the parent-child relationship

15. See infra notes 50-66 and accompanying text.
16. See infra notes 137-85 and accompanying text.
17. "Parens Patriae" means "parent of the country." The term refers to the role

the state has in acting as a sovereign and as guardian to persons who have legal disabil-
ities. This generally includes children and mentally insane individuals. BLACK's LAW
DICTIONARY 1003 (5th ed. 1979).

18. Coleman, Standards for Termination of Parental Rights, 26 WAYNE L. REV.
315, 316 (1980) (citing J. GOLDSTEIN, A. FREUD, A. SOLNIT, BEYOND THE BEST INTER-
ESTS OF THE CHILD 5 (1973)).

19. Hershkowitz, Due Process and the Termination of Parental Rights, 19 FAM.
L.Q. 245, 246 (Fall, 1985).

20. Coleman, 26 WAYNE L. REV. at 316. See infra note 21 and accompanying text.
21. Hardin, When a Parent Is Unfit... Taking Children From Their Home Tests

Every Skill of the Lawyer, 4 FAM. ADVOC. 8, 12 (1981).
22. Coleman, 26 WAYNE L. REV. at 316.
23. Hardin, 4 FAM. ADVOC. at 12.
24. Id.

1990]



CREIGHTON LAW REVIEW

completely and permanently.25 Should parental rights be severed
unnecessarily, the outcome could be tragic.26

THE CLEAR AND CONVINCING EVIDENCE REQUIREMENT:

SANTOSKY V. KRAMER

In Santosky v. Kramer,2 7 the United States Supreme Court rec-
ognized the severity of an erroneous termination of parental rights
and set the minimum standard of proof required in a termination
proceeding. 28 The petitioners, Annie and John Santosky II, had chal-
lenged the constitutionality of the "fair preponderance of the evi-
dence" standard as violative of the due process clause of the
fourteenth amendment. 29 This challenge came when the state of
New York petitioned to terminate the parental rights of the Santos-
kys to their three children.30

The two older children, Tina and John III, were removed after a
determination that they had been neglected.3 1 On the day that John
III was taken from the home, Annie gave birth to a third child, Jed.32

When Jed was three days old he was also removed from the Santosky
home and placed in a foster home.33

In the Ulster County Family Court, the judge rejected the four-
teenth amendment constitutional challenge and applied the statutory
standard of the Family Court Act 34 which only required proof by a
fair preponderance of the evidence.35 Although the judge "acknowl-
edg[ed] that the Santoskys had maintained contact with their chil-
dren, the judge found those visits 'at best superficial and devoid of
any real emotional content.'"36 The New York Supreme Court af-

25. Hershkowitz, 19 FAM. L.Q. at 246.
26. Hardin, 4 FAM. ADVOC. at 9.
27. 455 U.S. 745 (1982).
28. Id. at 747.
29. Id. at 751.

30. Id.
31. Id. The removals were made in response to abusive treatment. Id. at 781

(Rehnquist, J., dissenting). Tina Sanatosky was removed after reports from a hospital
that she had suffered injuries including a "fractured left femur, treated with a home-
made splint; bruises on the upper arms, forehead, flank and spine; and abrasions of the
upper leg." Id. John Santosky III was removed the following summer. John, who was
less than a year old at the time of the abuse, was admitted to the hospital "suffering
malnutrition, bruises on the eye and forehead, cuts on the foot, blisters on the hand,
and multiple pin pricks on the back." Id. n.10.

32. Id. at 751.
33. Id. This placement was made after a determination that "immediate removal

was necessary to avoid imminent danger to his life or health." Id.
34. N.Y. Family Court Act § 622 (McKinney 1975).
35. Santosky, 455 U.S. at 751.
36. Id.
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firmed this decision. 37 The New York Court of Appeals dismissed
the petitioners' appeal on the ground that no substantial constitu-
tional question was involved.38 The United States Supreme Court
granted certiorari to consider the question of the constitutionality of
the fair preponderance of the evidence standard specified in the
statute.

39

After evaluating the New York termination statute, the Court
determined that a "fair preponderance of the evidence standard" cre-
ated too great a chance for error.40 The majority held that the four-
teenth amendment demanded that "[b]efore a State [could] sever
completely and irrevocably the rights of parents in their natural
child, due process require[d] that the [s]tate support its allegations by
at least clear and convincing evidence." 41

In Santosky, the Court, relying on its decision in Addington v.
Texas,42 stated that the Addington case taught "that, in any proceed-
ing, the minimum standard of proof tolerated by the due process re-
quirement reflects not only the weight of the private and public
interests affected, but also a societal judgment about how the risk of
error should be distributed between the litigants. '43 By requiring a
more stringent standard of proof, the court demonstrated that the in-
dividual interests at stake were especially important and the results
of an erroneous determination were significantly grave.44

In a dissenting opinion, three Justices criticized the majority for
intruding in the area of domestic relations.45 The dissent stated:

37. Id. at 752.
38. Id.
39. Id.
40. Id. at 764.
41. Id. at 747. Prior to the Santosky decision in 1982, many states could terminate

parental rights using a fair preponderance of the evidence standard of proof. Id. at 749
n.3.

42. 441 U.S. 418 (1979). Addington's mother petitioned for his indefinite commit-
ment to a state mental institution pursuant to Texas law governing involuntary com-
mitments. Id. at 420. The state trial court had instructed the jury to use a clear and
convincing evidence standard when determining whether Addington was mentally ill
and required hopsitalization. Id. at 421. The jury found that he was mentally ill and in
need of hospitalization. Id. Addington appealed and alleged that the standard of proof
should have been beyond a reasonable doubt. Id. The United States Supreme Court
held that the clear and convincing standard of proof was required by the Fourteenth
Amendment because the individual liberty interest was of such weight and gravity
that due process required proof by a more substantial requirement than a mere pre-
ponderance of the evidence. Id. at 425-27. The Court stated that due process did not
require states to use the beyond a reasonable doubt standard of proof. Id.

43. Santosky, 455 U.S. at 755.
44. Id.
45. Id. at 770 (1982) (Rehnquist, J., dissenting) (White, J., and O'Connor, J., con-

curring in the dissent). "If ever there were an area in which federal courts should
heed the admonition of Justice Holmes that 'a page of history is worth a volume of
logic,' ... it is in the area of domestic relations." Id. (citation omitted).

1990]
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The majority may believe that it is adopting a relatively
unobtrusive means of ensuring that termination proceedings
provide "due process of law." In fact, however, fixing the
standard of proof as a matter of federal constitutional law
will only lead to further federal-court intervention in state
schemes. By holding that due process requires proof by
clear and convincing evidence the majority surely cannot
mean that any state scheme passes constitutional muster so
long as it applies that standard of proof.46

At the time of the Santosky decision, the Nebraska Supreme
Court had already established in In re Souza47 that the state had to
prove that the parent was unfit by clear and convincing evidence.48

After the Souza decision, Nebraska became one of thirty states that
required, either by statute or court decision, that the state had to
prove its case by clear and convincing evidence.49

CURRENT STATUTORY TRENDS

The decision to terminate the parents' rights to their child may
be one of the most difficult decisions a judge may face.50 This deci-
sion is made more difficult by the legislation which guides the judge's
decision.5 1 It has been noted that:

Existing legislation which governs a trial court's decisions in
these cases rarely incorporates current knowledge of the
costs and benefits to the child. Even a brief study of the
state legislation which authorizes termination of parental

46. Id. at 772 (Rehnquist, J., dissenting).
47. 204 Neb. 503, 283 N.W.2d 48 (1979). In Souza, the state petitioned the Juvenile

Court, alleging that Faith Ann was a homeless, destitute child, and asked that custody
of the child be taken from the mother, and that after notice and a hearing that the
mother's parental rights be terminated. Id. at 504, 283 N.W.2d at 49. At the hearing,
the Court found the evidence was insufficient to terminate the mother's rights, but left
custody of Faith Ann with Douglas County Social Services. Id. at 506, 283 N.W.2d at
50. The court set a rehabilitation plan for the mother. Id. The mother was given sev-
eral chances to comply with the provisions of the rehabilitation plan before the court
terminated the mother's parental rights for failing to comply. Id. at 507, 283 N.W.2d at
50-51. The mother appealed and alleged it was error for the juvenile court to fail to
find that the burden of proof required for termination of parental rights should be
clear and convincing rather than a preponderance of the evidence. Id. at 508, 283
N.W.2d at 51. The Nebraska Supreme Court held that termination of parental rights
should be based on clear and convincing evidence. Id. at 510, 283 N.W.2d at 52. The
Court found that the evidence before it was clear and convincing of the mother's fail-
ure to comply with the rehabilitation plan, and refused to reverse the juvenile court on
this ground. Id.

48. Id. at 510, 283 NW.2d at 52.
49. Santosky, 455 U.S. at 749 n.3.
50. Coleman, WAYNE L. REV. at 315. The author of this article is the Honorable

Mary S. Coleman, Chief Justice of the Supreme Court of Michigan. She presided over
the Probate and Juvenile Court for Calhoun County, Michigan from 1961 to 1972. Id.

51. Id.
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rights compels the conclusion that the standards in . . . al-
most all ... states need revision.52

In view of imprecise legislation, there is a growing trend across
the country to amend the statutes relating to termination of parental
rights.53 The changes that are revealed in the amendments include
using more specific terms and identifying more precise methods to
identify grounds which justify termination. 4

It has been recognized that when statutes specifically describe
factors that should be considered by the court in reaching a decision
to terminate parental rights or grounds which justify termination
more limits are imposed on a judge's discretion.55 Greater specificity
within the statute, however, may result in a more consistent ap-
proach to termination cases.5 6 One commentator has noted that:

52. Id. at 316.
53. Id. at 328. Termination statutes in over twenty states have been amended

since 1974 demonstrating the increased recognition of the problems involved with the
termination of parental rights. Id.

54. Id. Examples of more precise legislation can be found in some state statutes.
See e.g., WIs. STAT. ANN. § 48.415 (West 1987). Section 48.415 provides that:

... (a) Abandonment may be established by a showing that:
1. The child has been left without provision for its care or support, the

petitioner has investigated the circumstances surrounding the matter and for
60 days the petitioner has been unable to find either parent;

2. The child has been placed, or continued in a placement, outside the par-
ent's home by a court order containing the notice required by § 48.356(2) and
the parent has failed to visit or communicate with the child for a period of 6
months or longer; or

3. The child has been left by the parent with a relative or other person,
the parent knows or could discover the whereabouts of the child and the par-
ent has failed to visit or communicate with the child for a period of one year
of longer.

(b) Incidental contact between parent and child shall not preclude the
court from finding that the parent has failed to visit or communicate with the
child under par[agraph] (a)2 or 3. The time periods under par[agraph] (a)2 or
3 shall not include any periods during which the parent has been prohibited
by judicial order from visiting or communicating with the child.

(c) A showing under par[agraph] (a) that abandonment has occurred may
be rebutted by other evidence that the parent has not disassociated himself or
herself from the child or relinquished responsibility for the child's care and
well-being.

(3) Continuing parental disability. Continuing parental disability may be
established by a showing that:

(a) The parent is presently, and for a cumulative total period of at least 2
years within the 5 years immediately prior to the filing of the petition has
been, an inpatient at one or more hospitals as defined in § 50.33(2)(a), (b) or
(c), licensed treatment facilities as defined in § 51.01(2) or state treatment fa-
cilities as defined in § 51.01(15) on account of mental illness as defined in
§ 51.01(13)(a) or (b) or developmental disability as defined in § 55.01(2) or (5);

(b) The condition of the parent is likely to continue indefinitely; and
(c) The child is not being provided with adequate care by a relative who

has legal custody of the child, or by a parent or a guardian.
WIS. STAT. ANN.. § 48.415 (West 1987).

55. Coleman, 26 WAYNE L. REV. at 333.
56. Id.

1990]
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Generally speaking, it is undisputed that a trial judge must
retain some discretion in disposing of individual cases to in-
sure that the disposition of each case is best suited to the
needs and welfare of each child. It has been recognized,
however, that sometimes the claim of "an exercise of discre-
tion" may mask the fact that the trial judge has elevated one
or more factors to such a level of importance that other rele-
vant factors may not be considered. A discriminatory appli-
cation of the law may result. 57

At least one state, New York, has attempted to safeguard against the
erroneous termination of parental rights by using narrowly and spe-
cifically tailored provisions in their termination statutes as opposed
to the vague and overbroad provisions encompassed in many state
statutes.

58

57. Id.
58. J. CARRIERI, THE FOSTER CHILD: FROM ABANDONMENT To ADOPTION, (1980).

An example of a specific definition provided in the New York Family Court Act is that
of an "abused" child which is a child who has been subjected to intentional physical
injury "which causes or creates a substantial risk of death, or serious or protracted dis-
figurement, or protracted impairment of physical or emotional health or protracted
loss of the function of any bodily organ." Id. at 19. One example of a vague termina-
tion statute is § 260.221 of the Minnesota Statutes Annotated which provides that

The juvenile court may, upon petition, terminate all rights of a parent to
a child in the following cases:
(a) With the written consent of a parent who for good cause desires to termi-
nate his parental rights; or
(b) If it finds that one or more of the following conditions exist:

(1) That the parent has abandoned the child; or
(2) That the parent has substantially, continuously, or repeatedly refused

or neglected to comply with the duties imposed upon that parent by the par-
ent and child relationship, including but not limited to providing the child
with necessary food, clothing, shelter, education, and other care and control
necessary for the child's physical, mental or emotional health and develop-
ment, if the parent is physically and financially able; or

(3) That a parent has been ordered to contribute to the support of the
child or financially aid in the child's birth and has continuously failed to do so
without good cause. This clause shall not be construed to state a ground for
termination of parental rights of a noncustodial parent if that parent has not
been ordered to or cannot financially contribute to the support of the child or
aid in the child's birth; or

(4) That a parent is palpably unfit to be a party to the parent and child
relationship because of a consistent pattern of specific conduct before the
child or of specific conditions directly relating to the parent and child relation-
ship either of which are determined by the court to be permanently detrimen-
tal to the physical or mental health of the child; or

(5) That following upon a determination of neglect or dependency, rea-
sonable efforts, under the direction of the court, have failed to correct the
conditions leading to the termination; or

(6) That in the case of an illegitimate child the person is not entitled to
notice of an adoption hearing under section 259.26 and either the person has
not filed a notice of his intention to retain parental rights under section
259.261 or that such notice has been successfully challenged; or

(7) That the child is neglected and in foster care.
MINN. STAT. ANN. § 260.221 (West 1982).
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Although Michigan's termination statute needs further revision,
the Michigan Child Custody Act illustrates an attempt to provide
more specific definitions and guidelines.59 In order to aid the court in
the determination of what is meant by the "child's best interests,"
the Act provides a list of ten factors that are to be "considered, evalu-
ated and determined by the court. '60 The use of more specific terms
in termination statutes may also be beneficial to parents in determin-
ing the standards society places upon them as parents as opposed
only to being aware that they should not be "unfit. '61 The legisla-
tures may use more precise language in their termination statutes
without changing the standards already utilized in termination
cases.

62

In the Nebraska termination statute there are six criteria
listed.63 When one or more criterion exists along with a determina-

59. Section 710.39 of the Michigan Child Custody Act provides that the:
Best interests of the child means the sum total of the following factors to be
considered, evaluated, and determined by the court:
(a) The love, affection and other emotional ties existing between the compet-
ing parties and the child.
(b) The capacity and disposition of competing parties to give the child love,
affection and guidance and continuation of the educating and raising of the
child in its religion or creed, if any.
(c) The capacity and disposition of competing parties to provide the child with
food, clothing, medical care or other remedial care recognized and permitted
under the laws of this state in lieu of medical care, and other material needs.
(d) The length of time the child has lived in a stable, satisfactory environment
and the desirability of maintaining continuity.
(e) The permanence, as a family unit, of the existing or proposed custodial
home.
(f) The moral fitness of the competing parties.
(g) The mental and physical health of the competing parties.
(h) The home, school and community record of the child.
(i) The reasonable preference of the child, if the court deems the child to be
of sufficient age to express preference.
(j) Any other factor considered by the court to be relevant to a particular
child custody dispute.

MICH. COMP. LAWS ANN. § 710.39 (West Supp. 1979-80).
60. See supra note 59.
61. Coleman, 26 WAYNE L. REV. at 333.
62. Id. at 334.
63. Section 43-292 allows a court to terminate a parent's rights if:
The court finds such action to be in the best interests of the juvenile and it
appears by the evidence that one or more of the following conditions exist:
(1) The parents have abandoned the juvenile for six months or more... ;
(2) The parents have substantially and continuously or repeatedly neglected
the juvenile and refused to give the juvenile necessary parental care and
protection;
(3) The parents ... have willfully neglected to provide.., care necessary for
his or her health, morals, or welfare . . .;
(4) The parents are unfit by reason of... habitual use of intoxicating liquor or
narcotic drugs, or repeated lewd and lascivious behavior, which conduct is
found by the court to be seriously detrimental to the health, morals, or well-
being of the juvenile;
(5) The parents are unable to discharge parental responsibilities because of
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tion that it is in the child's best interests, a parent's parental rights
may be terminated.64 There are no guidelines or definitions, how-
ever, as to what would constitute activity by parents that would bring
them under the scope of the statute. 65 The use of undefined terms
puts discretion into the hands of judges as well as uncertainty, into
the minds of a parent under the threat of losing a child.66

The opinion of the Nebraska Supreme Court in In re Interest of
J.D.M.67 is an example of apparent difficulties the courts have faced
in applying the unspecific provisions of Nebraska's termination stat-
ute.68 The court terminated the father's rights under section 43-
292(5) of the Nebraska Revised Statutes by announcing that the fa-
ther was mentally deficient as required under that provision.69 The
court made this determination despite the fact that it was unclear as
to the definition of "mentally deficient" under the statute.70

In J.D.M, the state of Nebraska appealed an order from the
York County Court which dismissed a petition to terminate the pa-
rental rights of the father in his son.71 The state assigned as error
the finding of the court that the state had failed to prove by clear and
convincing evidence that M.M., the father, was not able to assume pa-
rental responsibilities due to a mental illness deficiency as set forth
in Nebraska Revised Statute section 43-292(5).72 The events that led
up to this termination proceeding involved the abuse of M.M.'s oldest
son, E.M. 73 The abuse was so severe that it was determined by doc-
tors that E.M. would probably be severely mentally retarded, he
would be in continual pain, and he would suffer from personality de-
velopment problems.74

The court noted that the expert testimony suggested that M.M.
did not suffer from a mental illness or deficiency as the words were

mental illness or mental deficiency and there are reasonable grounds to be-
lieve that such condition will continue for a prolonged indeterminate period;
or
(6) Following a determination that the juvenile is one as described in subdivi-
sion (3)(a) of section 43-247, reasonable efforts, under the direction of the
court, have failed to correct the conditions leading to the determination.

NEB. REV. STAT. § 43-292 (1984).
64. Id.
65. Id. See infra notes 137-85 and accompanying text.
66. See infra notes 137-88 and accompanying text.
67. 230 Neb. 273, 430 N.W.2d 689 (1988).
68. Id. at 276-79, 430 N.W.2d at 691. See infra notes 144-54 and accompanying text.
69. J.D.M, 230 Neb. at 277, 430 N.W.2d at 691. See infra notes 152-54 and accom-

panying text.
70. J.D.M, 230 Neb. at 276-78, 430 N.W.2d at 691-92. See inffra notes 147-54 and

accompanying text.
71. J.D.M, 230 Neb. at 273, 430 N.W.2d at 690.
72. Id. at 274, 430 N.W.2d at 690.
73. Id.
74. Id. at 276, 430 N.W.2d at 690-91.
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customarily used by psychologists. 75 A clinical psychologist had testi-
fied that "as psychologically defined, mental deficiency meant mental
retardation .... [M]ental illnesses [were] reserved for those who
ha[d] disturbed interraction with reality. ' 76 The psychologist also
testified that he did not believe that M.M. suffered from either a
mental deficiency or a mental illness, but that he believed M.M. did
suffer from a personality disorder.77 The personality disorder made
M.M. incapable of coping with normal stress, and made him react to
stress with violent outbursts.78 The psychologist also testified that he
felt that M.M. was not a candidate for treatment as he was not likely
to respond to treatment.79

The supreme court reversed the lower court and found that the
state had proved its case by clear and convincing evidence.80 The dif-
ficult task before the court was contending with the definition of a
"mental deficiency or mental illness" as it was used in the statute.81

The court held that M.M.'s personality disorder was within the defi-
nition of "mental deficiency" as the term was used in section 43-
292(5).82 The court also stated that the record has contained suffi-
cient evidence to establish that the disorder would continue for a pro-
longed, indeterminate period which was also required for termination
pursuant to section 43-292(5).83 The court relied on an earlier deci-
sion, In re Interest of R.L.T 84, for support in finding that the state
had proved its case by clear and convincing evidence.8 5

In R.L.T., the juvenile court had terminated the mother's rights
to her child, R.L.T., and the Gage County District Court had affirmed
the judgment.86 The mother, A.J.T., appealed to the supreme court
alleging that the evidence was not clear and convincing that her
mental illness would continue for a prolonged and indeterminate pe-

75. Id. at 276, 430 N.W.2d at 691.
76. Id. at 277, 430 N.W.2d at 691.
77. Id.
78. Id.
79. Id.
80. Id. at 279, 430 N.W.2d at 692.
81. Id. at 276-277.
82. Id. at 278, 430 N.W.2d at 692. See supra note 63. In support of this contention,

the court stated that the Supreme Court of New Hampshire had a similar view of the
terms mental illness or mental deficiency. Id. In In re Doe, 123 N.H. 634, 642, 465 A.2d
924, 930 (1983), the court stated that it did not believe that a child-protection statute
which provided for termination of parental rights on the grounds of mental illness
would not encompass a disorder which was manifested by abusive or violent conduct.
Id.

83. J.D.M, 230 Neb. at 278, 430 N.W.2d at 692.
84. 221 Neb. 251, 376 N.W.2d 310 (1985).
85. J.D.M., 230 Neb. at 277, 430 N.W.2d at 691.
86. R.L.T, 221 Neb. at 251, 376 N.W.2d at 311.
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riod.8 7 R.L.T. and A.J.T became involved with the juvenile court sys-
tem after an incident involving the Beatrice Police Department. 8 A
petition was filed by the state on June 3, 1982, stating that R.L.T.
"was in a situation dangerous to life and limb or injurious to the
health or morals of such child in that the mother, due to her emo-
tional condition, was incapable of providing proper care for such
child."8 9 After the mother admitted to the allegation in the petition,
the child was placed in the temporary custody of the Gage County
Division of Public Welfare. 90 The juvenile court ordered the mother
to have a psychological examination and evaluation. 91

At the juvenile court hearing, a clinical psychologist testifed that
A.J.T. had a personality disorder. 92 The psychologist stated that this
disorder was a long-term problem which was manifested by inappro-
priate intense anger, unstable personal relationships, impulsivity, dif-
ficulty in being alone, affective instability, and physically self-
damaging acts.93

The juvenile court developed a rehabilitation plan for the
mother. 94 One of the the requirements of the rehabilitation plan was
that A.J.T. have psychological testing and counseling.9 5 In addition,
she was to attend parenting classes, maintain contact with R.L.T.
through visitation, establish a permanent residence, and obtain em-
ployment.9 6 On January 7, 1983, an order containing these require-
ments was entered.97

In the intervening period between the entry of that order and
the order terminating her parental rights, on October 31, 1984, A.J.T
essentially failed to comply with most of the requirements of her re-
habilitation plan.9 8 She did not receive psychological counseling, nor
did she return to Beatrice for the review hearings as requested. 99

87. Id. at 253, 376 N.W.2d at 311.
88. Id. at 252, 376 N.W.2d at 311. Police Officer Alan Baldwin testified that he

was called to the scene of a domestic disturbance. When he arrived he found A.J.T.
involved in a violent argument with a man. He stated that A.J.T. was highly upset and
emotional. R.L.T., her daughter who was approximately five months of age, was also
present at the scene. Officer Baldwin testified that "she threatened to take her child
and walk the streets until they both 'froze to death'." Id.

89. Id. at 251, 376 N.W.2d at 311. See infra note 113.
90. Id.
91. Id.
92. Id.
93. Id. at 251-252, 376 N.W.2d at 311.
94. Id. at 252, 376 N.W.2d at 311.
95. Id.
96. Id.
97. Id.
98. Id. During this period, A.J.T. left Beatrice to live and work in various states

including Utah, Texas, and California. She only returned to Beatrice periodically.
99. Id. at 252-253, 376 N.W.2d at 312.
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The clinical psychologist reevaluated A.J.T. on October 31, 1984.100
At the termination hearing, he testified that A.J.T. still had charac-
teristics of a borderline personality disorder and would continue to
have them, with the intensity and duration dependent upon her in-
volvement in long-term therapy.10 '

The supreme court affirmed the decision of the juvenile court
terminating A.J.T.'s parental rights.'0 2 The court stated that the rec-
ord showed that it had been established by clear and convincing evi-
dence that A.J.T. suffered from a personality disorder which was
likely to last for an indefinite period and was likely to subject R.L.T.
to either physical or emotional injury, and it was in the best interests
of the child that the A.J.T.'s parental rights be terminated.10 3

The decision to terminate parental rights should be made after
weighing the "parental rights" and the "best interests" of the
child.' 0 4 Until recently, however, the child's interests were often in-
ferior to the adult's rights and interests.'0 5 The Nebraska statute in-
corporates the terminology "best interests of the child" into section
43-292.106 Even though a requirement exists that the termination be
in the best interests of the child, there are no definitions or guide-
lines to aid the court in it's determination. 10 7 The amount of discre-
tion and independent judgment that has been placed in the hands of
the judges may lead to a great deal of inconsistency. 0 8

IN RE INTEREST OF D.L.S.

In In re Interest of D.L.S.,x° 9 the Nebraska Supreme Court dealt
with terminating a mother's parental rights pursuant to two provi-
sions in section 43-292 of the Nebraska Revised Statutes. 110 D.L.S., a
fourteen-month-old child, was brought to a medical clinic in York,
Nebraska in July, 1986.111 The clinic discovered that she had a frac-
tured skull but there was no evidence of any brain damage or trauma

100. Id. at 253, 376 N.W.2d at 312.
101. Id.
102. Id.
103. Id.
104. Coleman, 26 WAYNE L. REV. at 316-17.
105. J. GOLDSTEIN, A. FREUD, A. SOLNIT, BEYOND THE BEST INTERESTS OF THE

CHILD, at 54 (1973) (stating that the child's interest are often considered subordinate to
those of the parents). But see, J. CARRIERI, supra note 58, at 15 (starting in the early
1970's the courts began placing greater emphasis on the child and his well being).

106. See supra note 63.
107. See NEB. REV. STAT. § 43-292 (1984). See infra notes 137-76 and accompanying

text.
108. See infra notes 137-85 and accompanying text.
109. 230 Neb. 435, 432 N.W.2d 31 (1988).
110. See supra note 63.
111. D.L.S., 230 Neb. at 436, 432 N.W.2d at 33.
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or any bruises. 112 Due to a finding by the juvenile court that she was
in a situation dangerous to life and limb, the juvenile court found
D.L.S. subject to its jurisdiction under the provisions of section 43-
247(3)(a) of the Nebraska Revised Statutes. 113

The home was examined and discovered to be extremely unsani-
tary.114 As a result, D.L.S. was put in the temporary custody of the
Department of Social Services, and the state ordered the mother to
rehabilitate herself within ninety days so she could be reunited with
her daughter.115 Essentially the same requirement as reimposed af-
ter a review hearing on January 21, 1987, and again giving the mother
ninety days to accomplish rehabilitation.116 The requirements of the
rehabilitation program were to:

(1) cooperate with the department in visiting her daughter
and in taking instruction calculated to turn her into a com-
petent parent, (2) secure psychotherapeutic services as
deemed necessary by a designated clinic and as directed by
the department, (3) secure and maintain steady employment
so as to support herself and her child, (4) maintain an appro-
priate permanent residence for herself and her child, and
(5) decide what to do about her relationship with her hus-
band, the child's father." 7

In May of 1987, the state petitioned to terminate the mother's
rights under subsection 43-292(2) and (6) of the Nebraska Revised
Statutes stating that (1) the mother had "continuously or repeatedly
neglected" D.L.S., (2) the mother had "failed to substantially comply
with" the court's rehabilitation plan, and (3) the mother had failed to
provide proper parenting to her child because of a mental deficiency
or mental illness which the state believed would persist for a pro-
longed, indeterminate period as provided in subsection 43-292(5) of
Nebraska Revised Statutes. 1

8 The York County Court then termi-
nated the parental rights of the mother."19

The mother appealed from this decision and alleged three differ-

112. Id.
113. Id. at 437, 432 N.W.2d at 33. Section 43-247(3)(a) grants exclusive original ju-

risdiction to the juvenile court when:
[a]ny juvenile ... whose parent, guardian, or custodian neglects or refuses to
provide proper or necessary subsistence, education, or other care necessary for
the health, morals, or well-being of such juvenile; . . . or who is in a situation
or engages in an occupation dangerous to life or limb or injurious to the
health or morals of such juvenile.

NEB. REV. STAT. § 43-247(3)(a) (1988).
114. D.L.S., 230 Neb. at 436, 432 N.W.2d at 33.
115. Id. This rehabilitation was ordered in October of 1986. Id.
116. Id.
117. Id.
118. NEB. REV. STAT. § 43-292(2),(5),(6) (1984). See supra note 63.
119. Id. at 436, 432 N.W.2d at 33.
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ent errors (1) certain evidentiary rulings, (2) the reasonableness of
the rehabilitation plan, and (3) the sufficiency of the evidence to sup-
port termination.120 Addressing the first alleged error, the supreme
court concluded that impermissible information had been admitted as
evidence. 121 In a case concerning termination of parental rights,
however, the court considered the facts de novo and could reach an
independent conclusion.122 Therefore, the finding that there had
been error as to the evidence admitted did not end the inquiry be-
cause in a de novo review the Court only had to dismiss the inadmis-
sible evidence. 123

The court then addressed the second alleged error and decided
that there was a problem with the second provision of the rehabilita-
tion plan relating to psychotherapy for the mother. 124 The mother
argued that the court below had impermissibly surrendered its re-
sponsibility by leaving the frequency and nature of the therapy to be
administered to the discretion of the Department of Social Services
and the clinic.125 The court found that this error was not fatal to the
rehabilitation plan because a portion of the psychotherapy was di-
rected at helping the mother make her own decisions which was a
crucial characteristic of her diagnosed dependent personality
disorder.

126

The final alleged error related to the sufficiency of the state's ev-
idence to support the allegations against the mother to terminate the
mother's rights.127 The court concluded that the state had failed to
prove its case regarding the first two grounds for termination with
the necessary clear and convincing evidence.128 The court then
turned to the state's third and final ground for termination which

120. Id.
121. Id. at 438-40, 432 N.W.2d 34-36. The information the mother alleged as error

and the court found to be impermissible evidence related to reports on the mental con-
dition of the child's father and a mental report on one of the mother's boyfriends. Id.
The court also found that a social worker's testimony stating that the mother had a
brain dysfunction which would prevent her from acquiring sufficient parenting skills
was inadmissible. Id. at 439, 432 N.W.2d at 35. The social worker was testifying based
on reports by the psychologists interpreting psychological tests taken by the mother.
Id. The court held that this evidence was hearsay and, therefore, inadmissible because
the mother had not had the chance to cross-examine the psychologist. Id. at 439-40,
432 N.W.2d at 35.

122. Id. at 440, 432 N.W.2d at 35.
123. Id. at 440, 432 N.W.2d at 36.
124. Id. at 441, 432 N.W.2d at 36. Under requirement two of the rehabilitation

plan, the mother was required to "secure psychotherapeutic services as deemed neces-
sary by a designated clinic and as directed by the department [of Social Services]." Id.

125. Id.
126. Id. at 442, 432 N.W.2d at 36.
127. Id. at 443, 432 N.W.2d at 37.
128. Id.
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had alleged that the mother suffered from a "mental illness or
mental deficiency.' 129 The court concluded that although the mother
had complied with the requirements of the rehabilitation plan, she
had "remained substantially incapable of applying what she was
taught.' 130 The court stated that:

While the record ascribe[d] no specific reason for the exist-
ence of this lack of learning ability, there [was] no question
but that it [was] present. Expert evidence [was] not required
to establish matters which [were] self-evident. . . . Thus,
notwithstanding the lack of expert opinion that the mother
suffer[ed] from a "mental deficiency," the evidence com-
pel[led] the conclusion that such a deficiency nonetheless
exist[ed]. .... 131

Based on this determination, and the court's opinion that such action
was in the best interests of the child, the court affirmed the decision
of the York County Court terminating the mother's parental
rights.

3 2

Although the court held that the evidence against the mother
was clear and convincing that she suffered from a mental deficiency,
not all of the Judges concurred in this finding.133 The court has de-
fined clear and convincing evidence as the amount of evidence that
produces. a firm belief or conviction in the trier of fact about the
existence of a fact to be proved.134 The dissent noted that the evi-
dence against the mother did not rise to such a level. 135 Judge
Caporale stated that while he would not suggest that the mother
should be given immediate possession of D.L.S., the record demon-
strated that the mother had made enough progress to warrant giving
her more time to attempt further improvements.136

RECENT NEBRASKA DECISIONS ILLUSTRATING THE
PROBLEMS IN APPLYING THE CURRENT NEBRASKA
TERMINATION STATUTE

The Nebraska courts have often struggled with the definition of
"mental illness" or "mental deficiency" as it is used in section 292(5)

129. Id.
130. Id.
131. Id. at 443-44, 432 N.W.2d at 37 (citations omitted).
132. Id. at 436, 444, 432 N.W.2d 33, 38.
133. Id. at 451, 432 N.W.2d at 41 (Caporale, J., dissenting) (White, J. and Shanahan,

J., concurring in the dissent).
134. Id. at 452, 432 N.W.2d at 41.
135. Id. at 452-53, 432 N.W.2d at 42 (Caporale, J., dissenting).
136. Id. at 451, 432 N.W.2d at 41 (Caporale, J., dissenting).
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of the Nebraska Revised Statutes. 137 One of the greatest problems
seems to stem from the fact that there is more than one definition
that can be applied to these terms.1 38 Psychologists define mental ill-
ness and deficiency in one way while the courts seem to give the
terms a different definition.139 The Nebraska Supreme Court's defi-
nition for the terms appears to be much broader and encompass more
afflictions than the definition used by psychologists. 1 40 For example,
courts tend to consider personality disorders as being included within
the phrase "mental illness" or "mental deficiency," whereas psychol-
ogists do not include such disorders as falling within either term.14 1

This discrepancy between how the court may define the terms and
how psychologists tend to define them has caused problems when it
comes to proving by clear and convincing evidence that a parent suf-
fers from a "mental illness" or "mental deficiency.' 42 The problem
arises when much of the evidence of a parent's mental state is
presented by a psychologist's testimony.143

In In re Interest of J.D.M,144 the Nebraska Supreme Court ter-

minated a father's parental rights after a clinical psychologist testi-
fied that M.M., the father, did not suffer from a mental deficiency or
illness as those terms are defined by psychologists. 145 The court was
still able to find that the state had proved its case by clear and con-
vincing evidence.1 46 In support of its findings the court stated:

This court has not required a mental health expert to testify
in a termination case brought pursuant to § 43-292(5) that
the parent suffers from a condition labeled by psychologists
as a "mental illness" or "mental deficiency." In In re Inter-
est of R.L.T, [221 Neb. 251, 376 N.W.2d 310 (1985)] .... this
court affirmed the termination of a mother's parental rights
based on testimony that she suffered from a personality dis-
order likely to last for an indefinite period. There was no
testimony that she suffered from a "mental illness" or
"mental deficiency" per se.147

The court went on to explain that in interpreting the language of the

137. 137.See NEB. REV. STAT. § 292(5) (1984). See supra notes 75-81 and accompa-
nying text. See infra notes 147-48 and accompanying text.

138. See supra notes 75-81 and accompanying text.
139. See supra notes 75-81 and accompanying text.
140. See infra notes 147-48 and accompanying text.
141. See supra notes 75-77 and accompanying text.
142. See supra notes 75-81 and accompanying text. See infra notes 147-48 and ac-

companying text.
143. See supra notes 75-81 and accompanying text.
144. 230 Neb. 273, 430 N.W.2d 689 (1988).
145. Id. at 277, 430 N.W.2d at 691.
146. Id. at 279, 430 N.W.2d at 692.
147. Id. at 277, 430 N.W.2d at 691.
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statute it would not give the term "mental deficiency" an absolute
definition; but a personality disorder that was manifested by extreme
acts of violence would undeniably be comparable to a mental
deficiency.

148

The court then cited a New Hampshire Supreme Court decision
to support their interpretation of the statutory language. 149 The New
Hampshire Court had not been compelled to follow the psychiatric
definition of "mental illness."' °50 The New Hampshire court stated
that it "d[id] not believe that one who has physically abused a young
child c[ould] argue that a child-protection statute which provide[d]
for the termination of parental rights on grounds of mental illness
d[id] not implicitly encompass mental illnesses which manifest[ed]
themselves in abusive or violent conduct.' 151 The Nebraska Supreme
Court agreed with the New Hampshire Supreme Court's interpreta-
tion and held that M.M.'s personality disorder was within the mean-
ing of "mental deficiency" as it was used in section 43-292(5) of the
Nebraska Revised Statutes.152

It appears that the court found that the evidence was clear and
convincing that the father had a mental deficiency even though the
evidence of testimony by the psychologist was to the contrary. 15 3 The
court did not suggest what was clear and convincing evidence of the
mental deficiency but merely announced that the evidence had to be
considered clear and convincing. 54

The court was again forced to struggle with the definition of
"mental deficiency" under section 43-292(5) of the Nebraska Revised

148. Id. at 277-78, 430 N.W.2d at 691-92.
149. Id. at 278, 430 N.W.2d at 692 (citing In re Doe, 123 N.H. 634, 465 A.2d 924

(1983)). The court explained that New Hampshire had language in their statute simi-
lar to § 43-292(5). Id. at 278, 430 N.W.2d at 629. Under section 170-C: 5(IV) of the New
Hampshire child protection statutes, parental rights could be terminated if the court
found that "[b]ecause of mental deficiency or mental illness, the parent (was] and
w[ould] continue to be incapable of giving the child proper parental care and protec-
tion for a longer period of time than would be wise or prudent to leave the child in an
unstable or impermanent environment." Id. See N.H. REV. STAT. ANN. § 170-C: 5(IV)
(Supp. 1981).

150. In re Doe, 123 N.H. 634, 642, 465 A.2d 924, 930.

151. Id.
152. J.D.M., 230 Neb. at 278, 430 N.W.2d at 692.
153. See supra notes 144-52 and accompanying text.

154. D.L.S., 230 Neb. at 444, 432 N.W.2d at 38. The court referred to its interpreta-
tion of the term "mentally deficient" in the context of a statute providing for steriliza-
tion of patients who were "mentally deficient." Id. The court held that its meaning, as
used in the statute, was those who were "feeble-minded" or "mentally retarded." Id.
Despite the use of the term in various contexts, the court held that the definition of
the term "mentally deficient" included "an impairment in learning capacity such that
one is unable to profit from instruction and acquire parenting skills." Id.
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Statutes in In re Interest of D.L.S.. 155 The court had concluded that
the state had failed to establish its first two grounds for termination
by clear and convincing evidence.156 Therefore, the only way the
court could affirm the lower court's decision as to find that the state
had established that the mother had a "mental illness" or "mental
deficiency" pursuant to the third ground for termination.157

After determining that "mental deficiency" included an impaired
learning capacity and that it was in D.L.S.'s best interests, the court
terminated the mother's rights pursuant to section 43-292(5).158
However, the dissenting Judges concluded that the state had not es-
tablished by clear and convincing evidence that J.S., the mother, had
suffered from a "mental deficiency" or that there were grounds to
believe that the condition would continue for a prolonged, indetermi-
nate period as was required under section 43-292(5). 159

At the hearing to terminate J.S.'s parental rights, the court
heard testimony from three mental health professionals, two having
doctorates in psychology and a third having a masters in social
work.160 One of the psychologists interviewed the mother and deter-
mined that the mother had emotional problems which included being
socially naive, symptoms of depression and anxiety, and a dependent
personality disorder.161 This psychologist testified that she had
treated approximately fifty women with dependent personality disor-
ders, and with counseling and continued supervision and support
they were able to parent their children satisfactorily. 162 The psychol-
ogist had recommended that the mother should begin therapy and
continue the therapy for the two years necessary to treat the
disorder.

16 3

The other psychologist also saw the mother for a total of nine
sessions with the specific purpose of working on decision making. 164

It was her opinion that the dependency was potentially treatable, and
with therapy it was possible that a change could be made in the
mother's condition.165 She went on to testify that a person with a de-
pendent personality disorder could properly care for a child on a

155. 230 Neb. 435, 432 N.W.2d at 31 (1988). See infra notes 158-83 and accompany-
ing text.

156. D.L.S., 230 Neb. at 443, 432 N.W.2d at 37. See supra note 128.
157. D.L.S., 230 Neb. at 444, 432 N.W.2d at 38. See supra note 129.
158. D.L.S., 230 Neb. at 437, 444, 432 N.W.2d at 34, 38.
159. Id. at 451, 432 N.W.2d at 41 (Caporale, J., dissenting).
160. Brief for Appellant at 19, In re Interest of D.L.S., 230 Neb. 435, 432 N.W.2d 31

(1988) (No. 87-858).
161. Id. at 20.
162. Id. at 20.
163. Id. at 20.
164. Id. at 21.
165. Id. at 21.
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daily basis.166 She. also believed "that [the mother was] very capable
of doing the day to day care in preventing danger to the child and
that having physical custody of [the child] would facilitate the
mother's counseling and ability to work on the parenting issues.' 67

The mother's social worker had testified that the mother was ex-
tremely dependent on others and was ineffective in her parenting.168

In her testimony, the social worker stated that she felt that the
mother's rights "should [have been] terminated because she was un-
able to parent and would never be able to function independently as
a parent and that there [were] no alternatives of overcoming the
mother's deficiencies."1 69 This testimony was disallowed by the court
because it was determined to be hearsay because she was basing her
opinion on conversations she had had with another psychologist who
was not present at the hearing.170

Despite the above testimony, the court determined that there
was no evidence as to the curability of the mother's mental defi-
ciency. 171 The court stated that the evidence only indicated that the
disorder was potentially treatable and that the disorder could be
overcome. 172 None of the psychologists had expressed an opinion
based on reasonable psychological certainty that the mother's disor-
der would be cured. 173 The court also stated that the record sug-
gested that the condition, even if theoretically treatable, would
extend for an indeterminate time period.174 This determination was
made even though one psychologist suggested an approximate two-
year treatment period.175

Several Judges concluded that this evidence did not "clearly and
convincingly" establish that the mother was mentally deficient and
that the condition would continue for an indeterminate period of
time.176 According to the dissent, the record had shown that the
mother had made sufficient progress that warranted granting her ex-
tra time to continue to improve. 177 The mother's learning ability was
apparently not considered when the rehabilitative plan was formu-
lated by the juvenile court because a relatively short period of time

166. Id. at 21.
167. Id. at 22.
168. Id. at 22.
169. Id. at 22-23.
170. Id. at 440, 432 N.W.2d at 36. See supra notes 120-21.
171. D.L.S., 230 Neb. at 444, 432 N.W.2d at 38.
172. Id.
173. Id.
174. Id.
175. Id. at 445, 432 N.W.2d at 38.
176. Id. at 452, 432 N.W.2d at 42 (Caporale, J., dissenting) (White, J., and

Shanahan, J., concurring in the dissent).
177. Id. at 451, 432 N.W.2d at 41 (Caporale, J., dissenting).
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was allowed for the mother to comply with all of the provisions.178

Although the mother had not been able to apply all that she had
been taught about being a good parent, there was no strong evidence
that she would never be able to do so.179 The dissent explained that:
"[t]he burden ... [was] not on the mother to prove she can learn, but
on the [s]tate to prove that she c[ould not]. s180

Again it seems that the court was uncertain as to what evidence
was necessary to establish that a parent suffers from a "mental ill-
ness or mental deficiency.' 1 81 Nor was it evident what was neces-
sary to prove that the condition was likely to continue for an
indeterminate amount of time.182 Had the court been given more
guidelines as to what conditions constituted a mental illness or defi-
ciency, and given a recommended time frame in which to work, the
Judges might have been more unified in their findings.'8 3

Although many cases have indicated that the court may often
have good reasons for wanting to terminate a parent's parental
rights, there might be no provision under section 43-292 of the Ne-
braska Revised Statutes allowing them to do so.184 Section 43-292(5)
seems to to operate as a catch-all provision allowing a court to termi-
nate parental rights with a finding by the court that a parent is
"unfit."' 8, 5

CONCLUSION

The Nebraska Supreme Court has allowed itself much leeway by
refusing to give the terms "mental illness or mental deficiency" exact
definitions. 186 On the other hand, parents, as well as the attorneys
defending them, are left in the dark as to what is expected of parents
to prevent parents from having their parental rights terminated.
However, the court's imprecision may aid the state. Although, the
United States Supreme Court has mandated that a state must prove
its case by clear and convincing evidence, in Nebraska it seems that
the Nebraska Supreme Court decides what is clear and convincing.
In some cases it seems that each Judge has his or her own opinion
about what is clear and convincing. 187

178. Brief for the Appellant at 28.
179. See supra notes 130-31 and accompanying text.
180. D.L.S., 230 Neb. at 451, 432 N.W.2d at 42.
181. See supra notes 158-80 and accompanying text.
182. See supra notes 171-80 and accompanying text.
183. See supra notes 171-80 and accompanying text.
184. See NEB. REV. STAT. § 43-292 (1984). See supra note 63 and accompanying

text.
185. See supra notes 137-85 and accompanying text.
186. See supra note 148 and accompanying text.
187. See supra note 176 and accompanying text.
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After analyzing the current decisions from the Nebraska
Supreme Court it appears that the court is in need of more precise
guidelines to aid in the often difficult decision to terminate parental
rights.1 88 The amount of discussion dealing with the appropriate
standards and guidelines for a termination procedure is justified. Re-
member that "[w]hen the [s]tate initiates a parental rights termina-
tion proceeding, it seeks not merely to infringe that fundamental
liberty interest, but to end it."' 8 9 Nebraska needs to follow the cur-
rent trend and attempt to incorporate more specific guidelines into
its termination statute. 190 Although the state has a strong interest in
protecting its youth, it must also be concerned with protecting the
constitutional guarantee accorded to the parents in its jurisdiction. It
was the United States Supreme Court that announced that:

The fundamental liberty interest of natural parents in the
care, custody, and management of their child does not evapo-
rate simply because they have not been model parents or
have lost temporary custody of their child to the [s]tate.
Even when blood relationships are strained, parents retain a
vital interest in preventing the irretrievable destruction of
their family life. If anything, persons faced with forced dis-
solution of their parental rights have a more critical need for
procedural protections than do those resisting state interven-
tion into ongoing family affairs. 19 1
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188. See supra notes 137-85 and accompanying text. In re Interest of D.L.S., 230
Neb. 435, 432 N.W.2d 31 (1988) (terminating a mother's rights after finding her person-
ality disorder was a "mental deficiency," after discussing the various definitions of a
mental deficiency or illness); In re Interest of J.D.M., 230 Neb. 273, 430 N.W.2d 689
(1988) (terminating a father's parental rights after finding his personality disorder was
a "mental deficiency"); In re Interest of R.L.T., 221 Neb. 251, 376 N.W.2d 310 (1985)
(finding if was not necessary for a mental health expert to testify that the parent suf-
fered from a condition labeled by psychologists as a "mental illness" or "mental
deficiency").

189. Santosky v. Kramer, 455 U.S. 745, 759 (1982).
190. See supra notes 50-108 and accompanying text.
191. Santosky, 455 U.S. at 753.
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