
AN ANALYSIS OF INITIATIVE 403: THE IMPACT ON
EXISTING NEBRASKA STATUTES RESTRICTING THE

RIGHT TO KEEP AND BEAR ARMS

INTRODUCTION

On November 8, 1988, the people of the state of Nebraska voted
to approve Initiative 403 which amended article one, section one of
the Nebraska Constitution.1 The new amendment contains a provi-
sion guaranteeing the citizens of the state the right to keep and bear
arms.2 The amendment provides:

All persons are by nature free and independent, and have
certain inherent and inalienable rights; among these are life,
liberty, the pursuit of happiness, and the right to keep and
bear arms for security or defense of self, family, home, and
others, and for lawful common defense, hunting, recrea-
tional use, and all other lawful purposes, and such rights
shall not be denied or infringed by the State or any subdivi-
sion thereof.3

Following the passage of the amendment, the District Court of
Lincoln County held that two Nebraska statutes regulating the pos-
session and use of firearms were now unconstitutional. 4 The state
challenged the district court opinions, and the cases were combined
in an appeal to the Nebraska Supreme Court.5

The analysis contained in this Comment is two-fold. First is an
examination of decisions of other state courts.6 A total of forty-three
states now have constitutional amendments which guarantee the
right to bear arms.7 The discussion of the Nebraska amendment con-
tained in this Comment involves a detailed analysis of various other
state court decisions on this subject, with particular emphasis placed
on the interpretations given to decisions from those states in which
the wording of the amendment is similar to that of the Nebraska

1. State v. Rush, No. 97-26 (Lincoln County Dist. Ct. Feb. 6, 1989).
2. NEB. CONST. art. I, § 1.
3. Id.
4. Rush, No. 97-26, slip op. at 5 (declaring unconstitutional NEB. REV. STAT. § 28-

1206(1) (1978) prohibiting possession of firearms by convicted felons); State v. Comeau,
No. 96-300 (Lincoln County Dist. Ct. Feb. 2, 1989) (declaring unconstitutional NEB.
REV. STAT. § 28-1207 prohibiting possession of defaced firearm).

5. Brief for Appellant, State v. Comeau, State v. Rush (Neb. Sup. Ct. filed Apr.
10, 1989) (No. 89-186, 89-187). See State v. Comeau, 233 Neb. 907, 448 N.W.2d 595
(1989).

6. See infra notes 38-114 and accompanying text.
7. See Appendix.
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amendment.8 Also, because of widely accepted statutory prohibitions
of felons owning or possessing handguns,9 this Comment focuses pri-
marily on cases which involve felons possessing weapons. 10

Second, the amendment is interpreted in terms of voter intent."
This Comment examines the language of the amendment itself in
conjunction with previous state court decisions involving interpreta-
tions based on voter intent.12

FACTS AND HOLDING

STATE V. COMEAU

In September 1988, Charles A. Comeau was charged with the of-
fense of possession of a defaced firearm in violation of state law.1 3 In
January 1989, Comeau filed a demurrer for failure to state a claim
under Nebraska law.14 Lincoln County District Judge John P. Mur-
phy sustained the demurrer holding that the statute in question was
unconstitutional. 15 The court in State v. ComeauA6 stated that be-
cause section 28-1207 prohibited possession of a defaced firearm, as
opposed to the use of a defaced firearm, a constitutional problem was
presented. 17 The court based its interpretation upon the clear lan-
guage of the right to bear arms amendment.'8 The court reasoned
that, in light of the wording of the amendment, the legislature could
not prohibit possession of firearms but could prohibit their unlawful
use.

19

STATE V. RUSH

Larry L. Rush was charged in January 1989 with being a con-

8. See infra notes 38-114 and accompanying text.
9. State ex re. City of Princeton v. Buckner, 377 S.E.2d 139, 147 (W. Va. 1988).

10. See infra notes 38-114 and accompanying text.
11. See infra notes 124-39 and accompanying text.
12. See infra notes 124-39 and accompanying text.

13. Brief for Appellant at 4, State v. Comeau (Neb. Sup. Ct. filed Apr. 10, 1989)
(No. 89-186). Section 28-1207 of the Nebraska Revised Statutes provides that "any per-
son who knowingly possesses, receives, sells, or leases, other than by delivery to law
enforcement officials, any firearm from which the manufacturer's identification mark
or serial number has been removed, defaced, altered, or destroyed, commits the of-
fense of possession of a defaced firearm." NEB. REV. STAT. § 28-1207 (1978).

14. Brief for Appellant at 4, Comeau.

15. State v. Comeau, No. 96-300, slip op. at 5 (Lincoln County Dist. Ct. Feb. 2,
1989).

16. State v. Comeau, No. 96-300 (Lincoln County Dist. Ct. Feb. 2 1989).
17. Id. at 4-5.
18. Id.
19. Id.
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victed felon in possession of a firearm20 in violation of state law.2 1

On February 2, 1989, Rush filed a demurrer for failure to state a
claim under Nebraska law.22 Lincoln County District Judge Donald
E. Rowlands sustained the demurrer and held that the statute vio-
lated article one, section one of the Nebraska Constitution.23

The court in State v. Rush,24 employing a rationale similar to
that used in Comeau, stated that there was nothing in the language
of the amendment which would allow the state to prevent prior
felons from possessing handguns.25 Again, as in Comeau, Rush was
charged with possession of a firearm, not with any unlawful use, and
the court stated that the clear language of the amendment mandated
that the statute be found unconstitutional. 26

The Rush court refused to interpret the language in either a lib-
eral or conservative manner 27 in light of a recent Nebraska Supreme
Court decision regarding the interpretation of constitutional amend-
ments.28 The courts in both Rush and Comeau insisted that they
must look only to the clear, plain language of the amendment. 29

In response to the decisions in these two cases, the Lincoln
County Attorney on February 17, 1989, filed an appeal to the Ne-
braska Supreme Court, and on February 22, the Attorney General
entered his appearance in the cases. 30 On December 1, 1989, the Ne-
braska Supreme Court held that the judgments of the Lincoln
County courts dismissing the informations against Rush and Comeau
had been erroneous and that the state was now free to re-open the
case. 3 1 Relying primarily on similar cases decided in other state

20. Brief for Appellant at 5, State v. Rush (Neb. Sup. Ct. filed Apr. 10, 1989) (No.
89-187).

21. Section 28-1206(1) provides that
[a]ny person who possesses any firearm with a barrel less than eighteen in-
ches in length or brass or iron knuckles and who has previously been con-
victed of a felony or who is a fugitive from justice commits the offense of
possession of firearm by a felon or a fugitive from justice.

NEB. REV. STAT. § 28-1206(1) (1978).
22. Brief for Appellant at 5, Rush.
23. State v. Rush, No. 97-26, slip op. at 5 (Lincoln County Dist. Ct. Feb. 6, 1989).
24. State v. Rush, No. 97-26 (Lincoln County Dist. Ct. Feb. 6, 1989).
25. Id. at 4.
26. Id.
27. Id. at 4.
28. See Omaha Nat'l Bank v. Spire, 223 Neb. 209, 389 N.W.2d 269, 279 (1986) (hold-

ing "that the intent of the voters adopting an initiative amendment to the Nebraska
[C]onstitution must be determined from the words of the initiative amendment
itself").

29. Rush, No. 97-26 at 4; Comeau 96-300 at 2.
30. Brief for Appellant at 5, Rush.
31. State v. Comeau, 233 Neb. 907, 915-16, 448 N.W.2d 595 (1989) In light of the

supreme court opinion in this case, the Lincoln County Attorney announced his inten-
tion to re-open the cases against Rush and Comeau "if we can find them." Doing so

1990]
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courts, the court reasoned that few rights were absolute and that the
amendment did not prohibit reasonable regulation of the right to
bear arms.32

BACKGROUND

The right to bear arms has rarely been seen as being absolute
and unabridgable. 33 The common law has never recognized the right
to bear arms as absolute. 34 An individual's constitutional rights and
the right of society to preserve order sometimes conflict.35 Courts
must be the ultimate arbiters in striking a balance between these
rights.36 Although various state courts have upheld restraints on the
right to bear arms, the particular constitutional provisions of a state
are significant in determining what restraints are permissible.3 7

STATES WITH CONSTITUTIONAL PROVISIONS DIFFERENT FROM

NEBRASKA AMENDMENT

It has been argued that the police power of the state may be in-
voked to limit an individual's right to bear arms without infringing
on one's constitutional rights.3 8 This view was advocated by the Colo-
rado Supreme Court in People v. Blue.39 In Blue, Roy E. Blue and

may prove difficult because the men are believed to have left the state. Asked as to
their whereabouts, the Lincoln County Public Defender responded "Heck, I don't
know." Omaha World-Herald, Dec. 2, 1989, at 1, col. 1.

32. Comeau, 233 Neb. at 909-15, 448 N.W.2d at 597-98 (citing City of Princeton v.
Buckner, 377 S.E.2d 139 (W. Va. 1988)) (holding that the right to keep and bear arms
should be balanced with the state's duty to protect the health, safety, and welfare of
the citizenry); People v. Blue, 190 Colo. 95, 544 P.2d 383 (1975) (holding that the right
to bear arms is not absolute); State. v. Ricehill, 415 N.W.2d 481 (N.D. 1987) (holding
that the right to bear arms is subject to reasonable regulation)).

33. Levin, The Right to Bear Arms: The Development of the American Experi-
ence, 48 CHI.-KENT L. REV. 148, 160 (1971).

34. State v. McAdams, 714 P.2d 1236, 1237 (Wyo. 1986) (citing State v. Rupp, 282
N.W.2d 125 (Iowa 1979)).

35. McAdams, 714 P.2d at 1237. See also Dowlut & Knoop, State Constitutions
and the Right to Keep and Bear Arms, 7 OKLA. CITY U.L. REV. 177, 213 (1982).

36. McAdams, 714 P.2d at 1238.
37. Santee, The Right to Keep and Bear Arms, 26 DRAKE L. REV. 423, 442 (1976-77)

(citing Hill v. State, 53 Ga. 472 (1874); State v. Wilforth, 74 Mo. 528 (1881); Isaiah v.
State, 176 Ala. 27, 58 So. 53 (1911); People v. Wells, 68 Cal. 2d 476, 156 P.2d 979 (Cal.
1945) (barring the carrying of weapons in prison, public places, or on another's prop-
erty). See also Brief of Amici Curiae, State v. Comeau, State v. Rush (Neb. Sup. Ct.
filed Apr. 5, 1989) (No. 89-186, 89-187) (citing State v. Delgado, 298 Or. 395, 692 P.2d 610
(1984) (prohibiting the mere possession of switchblade as unconstitutional); City of
Lakewood v. Pillow, 180 Colo. 20, 501 P.2d 744 (1972) (deeming overbroad a city ordi-
nance prohibiting possession of deadly weapon); Carfield v. State, 649 P.2d 865 (Wy.
1982) (upholding statute prohibiting a convicted felon from possessing firearms)).

38. Brief for Appellant at 12, State v. Comeau (Neb. Sup. Ct. filed Apr. 10, 1989)
(No. 89-186).

39. 190 Colo. 195, 544 P.2d 385 (1975).
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others, all of whom were convicted felons, challenged a Colorado
statute which outlawed possession of weapons by previous offenders.
on the grounds that it violated the right to bear arms provision in the
Colorado Constitution.40 Article two, section thirteen of the Colo-
rado Constitution reads in part: "The right of no person to keep and
bear arms in defense of his home, person and property . .. shall be
called in question. '41 The court ruled that the statute was a permis-
sible exercise of the state police power.42 The reasoning of the court
was simply that the statute limited any possession of weapons by per-
sons in whose hands abuse was likely to occur.43 The court stated
that the state legislature had no power to enact laws under the guise
of police power which undermined constitutional protection.44 Nev-
ertheless, the court held that the state not only had the right, but
also had a duty under its police power, to reasonably regulate for the
protection of the public health, safety, and welfare.45 Thus the court
upheld the statute. 46

In State v. Amos, 47 the Louisiana Supreme Court, in a split deci-
sion, upheld the constitutionality of a statute prohibiting convicted
felons from possessing a firearm or carrying a concealed weapon.48

40. Id. at -, 544 P.2d at 387. Section 40-12-108 provides:
Any person previously convicted of burglary, arson, or a felony involving the
use of force or violence or the use of a deadly weapon, or attempt or conspir-
acy to commit such offenses, under the laws of the United States of America,
the state of Colorado, or another state, within the ten years next preceding or
within ten years of his release from incarceration, whichever is greater, who
shall possess, use, or carry upon his person a firearm or other weapon men-
tioned in section 18-1-901(3)(h) or sections 18-12-101 to 18-12-106, commits a
class 5 felony. A second or subsequent offense under this section is a class 4
felony.

COLO. REV. STAT. § 40-12-108 (1971).
41. COLA. CONST. art. II, § 13.
42. Blue, 190 Colo. at -, 544 P.2d at 391.
43. Id.
44. Id.
45. Id. at 390-91.
46. Id. at 387.
47. 343 So. 2d 166 (La. 1977).
48. Id. at 168. Section 14:95.1 provides:
It is unlawful for any person who has been convicted of first or second degree
murder, manslaughter, aggravated battery, aggravated, forcible or simple
rape, aggravated crime against nature, aggravated kidnapping, aggravated ar-
son, aggravated or simple burglary, armed or simple robbery, burglary of a
pharmacy, burglary of an inhabited dwelling, unauthorized entry of an inhab-
ited dwelling, or any violation of the Uniform Controlled Dangerous Sub-
stances Law which is a felony or any crime defined as an attempt to commit
one of the above enumerated offenses under the laws of this state, or who has
been convicted under the laws of any other state or of the United States or of
any foreign government or country of a crime which, if committed in this
state, would be one of the above enumerated crimes, to possess a firearm or
carry a concealed weapon.

LA. REV. STAT. ANN. 14:95.1 (West 1974).
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The court stated that it was unquestionable that the statute had been
.passed in the public interest as an exercise of the state police
power.49 As long as the regulation in question was reasonable, the
court stated that constitutional rights could legitimately be regulated
for the protection of public health, safety, or welfare.50

The relevant provision in the Louisiana Constitution states:
"The right of each citizen to keep and bear arms shall not be
abridged, but this provision shall not prevent the passage of laws to
prohibit the carrying of weapons concealed on the person."51 The
court stated that, as with other constitutionally guaranteed rights,
the right to bear arms was not absolute. 52 The Louisiana Constitu-
tion expressly provides that the legislature may pass laws prohibiting
the carrying of concealed weapons, but no other restrictions are enu-
merated.53 Yet the court still held that the statute in question was a
constitutional application of the state police power.54 The two dis-
senting judges argued that the legislature lacked authority to place
limitations on the right to bear arms beyond the express constitu-
tional prohibition of carrying concealed weapons on the person.55

The dissent stated that the language in the constitution was too broad
to allow any other construction.5 6

The Georgia Supreme Court, in Landers v. State,57 also upheld
the constitutionality of a statute restricting the right of a convicted
felon to possess a firearm.58 The Georgia Constitution states that
"[tihe right of the people to keep and bear arms shall not be in-
fringed, but the General Assembly shall have power to prescribe the
manner in which arms may be borne."5 9 Jerry Lee Landers sought a
literal interpretation of this section.6 0 Landers asserted a constitu-
tional right to bear arms despite being a convicted felon. 61 The court
refused to interpret this section literally and found the statute to be a
reasonable exercise of the state police power.62 The court stated that
when a state constitution expressly provided for regulation of the
right to bear arms, or of the manner of bearing arms, then the state

49. Amos, 343 So. 2d at 168.
50. Id.
51. LA. CONST. art I, § 2.
52. Amos, 343 So. 2d at 168.
53. See LA. CONST. art. I, § 2.
54. Amos, 343 So. 2d at 168.
55. Id. at 170 (Calogero, J., dissenting).
56. Id. at 170-71 (Calogero, J., dissenting).
57. 250 Ga. 501, 299 S.E.2d 707 (1983).
58. Id. at -, 299 S.E.2d at 709-10.
59. GA. CONST. art. I, § 1, para. VIII.
60. Landers, 250 Ga. at -, 299 S.E.2d at 709.
61. Id.
62. Id. at -, 299 S.E.2d at 709-10.
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had directly recognized the police power in conjunction with the de-
clared right.63 The Landers court stated that, in light of this express
power given in the constitution to the general assembly, the general
assembly had the power to reasonably regulate the right to bear
arms.6 The court held that the effort by the general assembly to
limit weapons possession by those who have demonstrated their
threat to society was therefore a reasonable regulation.6 5

Illinois has a similar provision in its constitution, which reads:
"Subject only to the police power, the right of the individual citizen
to keep and bear arms shall not be infringed. '66 The Illinois
Supreme Court interpreted this provision in Kalodimos v. Village of
Morton Grove.6 7 The court held that reasonable handgun prohibi-
tions were constitutional in Illinois.6s The ordinance in question pro-
hibited possession of most handguns by all citizens.6 9 Michael
Kalodimos was one of a group of Morton Grove residents who filed
an action for declaratory and injunctive relief in the Cook County
Circuit Court claiming that the ordinance was unconstitutional. 70

The court disagreed and stated that the police power had long been
recognized as including the power to enact laws which would prohibit
or restrain that which was harmful to the people's welfare.71

The Oregon Supreme Court in State v. Cartwright,72 while ac-
knowledging the possibility of circumstances in which a felon might
be in possession of a firearm, nevertheless ruled that the state could
exercise its police power in outlawing possession of firearms by a
felon.73 Maurice Wheeler Cartwright, Jr., a felon convicted of posses-
sion of a pistol, appealed to the Oregon Supreme Court.74 Cartwright
claimed that the pistol was necessary for self-defense.75 Because the
circumstances were not that of a sudden threat of bodily harm, the
court rejected the claim.76 Under Oregon law, only machine guns

63. Id. at -, 299 S.E.2d at 709 (quoting Strickland v. State, 137 Ga. 1, 6, 72 S.E. 260
(1912)).

64. Id. at -, 299 S.E.2d at 709-10.
65. Id.
66. ILL. CONST. art. I, § 22.
67. 103 Il. 2d 483, 470 N.E.2d 266 (1984).
68. Id. at -, 470 N.E.2d at 273.
69. Id. at -, 470 N.E.2d at 268. The ordinance provides that "[n]o person shall

possess, in the village ... any handgun, unless the same has been rendered perma-
nently inoperative." MORTON GROVE, ILL. Ordinance § 81-11 (1981).

70. Kalodimos, 103 Ill. 2d at -, 470 N.E.2d at 269.
71. Id. at -, 470 N.E.2d at 272 (citation omitted).
72. 244 Or. 402, 418 P.2d 821 (1966).
73. Id. at -, 418 P.2d at 829 (finding the possession of a weapon by a convict for

the purpose of delivery to police was not a crime).
74. Id. at -, 418 P.2d at 823.
75. Id. at -, 418 P.2d at 829.
76. Id.
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and concealable weapons were forbidden to felons.77 The court
stated in dictum that it would have been legal under the statute for
Cartwright to arm himself for self-defense using a rifle or shotgun.7

The Kentucky Supreme Court in Eary v. Commonwealth79 dis-
missed as specious and almost patently without merit the argument
that the state statute barring possession of a handgun by a felon vio-
lated the Kentucky Constitution.80 The constitution gives citizens of
Kentucky the "right to bear arms in defense of themselves and of the
state, subject to the power of the general assembly to enact laws to
prevent persons from carrying concealed weapons."''s After Freddie
Eary was convicted of two counts of being a convicted felon in posses-
sion of a handgun, he appealed the decision of the Fayette Circuit
Court.s 2 The Kentucky Supreme Court stated that those who had
demonstrated a disregard for laws presented a threat of continued
criminal activity.83 The court concluded that the legislation was a
reasonable exercise of police power and held the statute
constitutional.8 4

STATES WITH CONSTITUTIONAL PROVISIONS SIMILAR TO THE

NEBRASKA AMENDMENT

In November 1984, voters in North Dakota added an amendment
to their constitution which is similar to the Nebraska amendment.85

77. Id. at -, 418 P.2d at 823 n.1 (quoting OR. REV. STAT. § 166.270 (1965)). Section
166.270 provides that:

any unnaturalized foreign-born person or any person who has been convicted
of a felony against the person or property of another or against the Govern-
ment of the United States or of this state, or of any political subdivision of this
state, who owns, or has in his possession or under his custody or control any
pistol, revolver, or other firearm capable of being concealed upon the person,
or machine gun, shall be punished upon conviction by imprisonment in the
penitentiary for not more than five years.

OR. REV. STAT. § 166.270 (1965).
78. Cartwright, 244 Or. at -, 418 P.2d at 830.
79. 659 S.W.2d 198 (Ky. 1983).
80. Id. at 200. Section 527.040 provides that:

(1) A person is guilty of possession of a handgun by a convicted felon
when he possesses, manufactures, or transports a handgun when he has been
convicted of a felony, as defined by the laws of the jurisdiction in which he
was convicted, in any state or federal court and has not:

(a) Been granted a full pardon by the governor or by the President of the
United States; or

(b) Been granted relief by the United States secretary of the treasury pur-
suant to the Federal Gun Control Act of 1968, as amended.

Ky. Rev. Stat. Ann. § 527.040 (Baldwin 1975).
81. KY. CONST. See Sec. I, para. 7.
82. Eary, 659 S.W.2d at 198-99.
83. rd. at 200.
84. Id.
85. N.D. CONST. art. 1, § 1.
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This amendment guarantees that individuals have certain rights
which shall not be infringed, "among which is the right to keep and
bear arms for the defense of their person, family, property, and the
state, and for lawful hunting, recreational, and other lawful pur-
poses. ' '8 6 In a recent case of first impression, State v. Ricehill,8 7 the
North Dakota Supreme Court upheld the constitutionality of a state
statute prohibiting a felon convicted of a crime of violence or intimi-
dation in the past ten years from possessing or owning a firearm.88

Elliott Ricehill was convicted of being a felon in possession of a
firearm.8 9 Ricehill argued an absolute right to bear arms, reasoning
that the language of the amendment should be construed as meaning
the legislature could not circumscribe this right.90 The court rejected
this assertion and stated that there was no absolute right to bear
arms.91 Quoting extensively from Amos and Blue, the court reached
its decision on two grounds.92 First, the court relied on Amos in as-
serting that the legislature had acted reasonably to protect the public
welfare by enacting legislation which kept guns from those who had
shown a tendency to harm others.93 Second, the court followed Blue
in holding that the exercise of state police power was a legitimate ab-
rogation of a right to bear arms.94

New Mexico also has a provision in its constitution which is simi-
lar to the Nebraska amendment. 95 The New Mexico Constitution
provides that

[n]o law shall abridge the right of the citizen to keep and
bear arms for security and defense, for lawful hunting and
recreational use and for other lawful purposes, but nothing
herein shall be held to permit the carrying of concealed
weapons. No municipality or county shall regulate, in any
way, an incident of the right to keep and bear arms.96

After Marvin Dees was convicted in Lee County District Court of en-
tering a licensed liquor establishment while carrying a firearm, he

86. Id.
87. 415 N.W.2d 481 (N.D. 1987).
88. Id. at 486. Section 62.1-02-01(1) provides that:
a person who has been convicted anywhere for a felony involving violence or
intimidation... is prohibited from owning a firearm or having one in posses-
sion or under control for a period of ten years from the date of conviction or
release from incarceration or probation, whichever is the latter.

N.D. CENT. CODE § 62.1-02-01(1) (1985).
89. Ricehill, 415 N.W.2d at 481.
90. Id. at 483.
91. Id.
92. Id. at 483-84.
93. Id. at 483.
94. Id.
95. N.M. CONST. art. II, § 6.
96. Id.
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appealed to the New Mexico Court of Appeal.9 7 The court in Dees
rejected the claim that Dees' right to bear arms had been abridged.98

The opinion compared the reasonable regulation of the right to bear
arms with the restrictions that had been placed on the first amend-
ment to the United States Constitution.9 In making this comparison,
the court quoted Justice Holmes' statement in Schenck v. United
States10 0 that "[tihe most stringent protection of free speech would
not protect a man in falsely shouting fire in a theatre and causing a
panic."''1 The court defended the perception of the legislature that
the presence of firearms in a liquor establishment represented a
"clear and present danger."'01 2 The court held the statute to be con-
stitutional as a reasonable regulation pursuant to the state police
power.

103

In State ex rel. City of Princeton v. Buckner, 0 4 the West Virginia
Supreme Court struck down as overbroad a state statute which for-
bade possession of weapons considered dangerous or deadly.10 5 Vot-
ers in West Virginia had approved an amendment to the state
constitution in 1986106 that stated "a person has the right to keep and
bear arms for the defense of self, family, home and state, and for law-
ful hunting and recreational use.' 10 7

In Buckner, Harold L. Buckner was arrested for drunk driving
and found to have a concealed weapon on his person but no license to
carry the weapon in violation of a state statute.1 08 The circuit court
had held that the statute was in conflict with the constitutional pro-
vision and the case was then certified to the state supreme court.10 9

97. State v. Dees, 100 N.M. 252, -, 669 P.2d 261, 262 (Ct. App. 1983).
98. Id. at -, 669 P.2d at 262.
99. Id. at -, 669 P.2d at 263.

100. 249 U.S. 47 (1919).
101. Id. at 51-52.
102. Dees, 100 N.M. at -, 669 P.2d at 264.
103. Id.
104. 377 S.E.2d 139 (W. Va. 1988).
105. Id. at 144. Section 61-7-1 provides that:

If any person, without a state license therefor or except as provided else-
where in this article and other provisions of this Code, carry about his person
any revolver or pistol, dirk, bowie knife, sling shot, razor, billy, metallic or
other false knuckles, or other dangerous or deadly weapon of the like kind or
character, he shall be guilty of a misdemeanor, and, upon conviction thereof,
shall be imprisoned in the county jail not less than six nor more than twelve
months for the first offense.

W. VA. CODE § 61-7-1 (1975).
106. McNeely, The Right of Who to Bear What, When, and Where - West Vir-

ginia Firearms Law v. The Right-To-Bear-Arms Amendment, 89 W. VA. L. REV. 1125-
79 (1987).

107. W. VA. CONST. art. III, § 22.
108. Buckner, 377 S.E.2d at 140.
109. Id. at 141.
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The West Virginia Supreme Court stated that constitutional amend-
ments superseded prior statutes or constitutional provisions which
were inconsistent.1 10 Because the state constitution included the
right to bear arms for self-defense, the court held that the statute
which prohibited the carrying of certain weapons without a license
for any purpose violated the constitution.'

The court also addressed the question of whether the right to
bear arms could be reasonably regulated by the state legislature." 2

The court recognized a need to balance the individual's right to bear
arms with the duty of the state to protect the citizenry. 113 Therefore,
the court held that the state could reasonably regulate the right to
bear arms through its police power if the means employed were not
unnecessarily broad." 4

THE CONSTITUTIONALITY OF STATUTES IN NEBRASKA

The Nebraska Supreme Court has held that statutes are pre-
sumed constitutional and that unconstitutionality must be clearly es-
tablished before the court will rule otherwise." 5 Furthermore, the
burden is on the challenger to prove the statute is invalid.116 The
court strongly considers legislative intent if the legislature has de-
clared a valid public purpose." 7 However, the court has stated that
"if the act is clearly contrary to the Constitution, it is for the courts
to make that decision, regardless of the proclaimed legislative
intent.""l8

In Louis Finocchiaro, Inc. v. Nebraska Liquor Control Commis-
sion,11 9 the Nebraska Supreme Court summarized its position on the
police powers of the legislature.120 The court stated that "[t]he police

110. Id. at 144.
111. Id.
112. Id. at 145.
113. Id. at 148-49.
114. Id.
115. Ewing v. Board of Equalization, 227 Neb. 798, 814, 420 N.W.2d 685, 694 (1988)

(stating that "[sitatutes are presumed to be constitutional, and unconstitutionality
must be clearly established") (citing Weiner v. State ex rel Real Estate Comm'n., 217
Neb. 372, 348 N.W.2d 879 (1984)). See also State v. Public Employees Retirement Bd.,
226 Neb. 176, 410 N.W.2d 463 (1987) (stating that "statutes are presumed to be constitu-
tional, and all reasonable doubt must be in favor of the statutes' constitutionality");
Central Markets West, Inc. v. State, 186 Neb. 79, 180 N.W.2d 880 (1970) (finding that
"[t]he presumption was that any such law enacted by [the legislature] was
constitutional").

116. Ewing, 227 Neb. at 814, 420 N.W.2d at 694.
117. Public Employees Retirement Bd., 226 Neb. at 183, 410 N.W.2d at 467 (1987).

See infra note 134 and accompany'ing text.
118. Id.
119. 217 Neb. 487, 351 N.W.2d 701 (1984).
120. Id. at 488-93, 351 N.W.2d at 703-05.
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power is an attribute of state sovereignty, and, within the limitations
of state and federal Constitutions, the state can, in its exercise, enact
laws for the promotion of public safety, health, morals, and generally
for the public welfare. '1 21 Furthermore, the court stated that such
legislative measures had to be reasonably related to the proposed
ends and that there had to be a real connection between the actual
provisions of the law and the assumed purpose of the law.122 How-
ever, the court asserted that the legislature could not arbitrarily in-
vade private, personal, or property rights under the guise of police
power.

123

THE INTERPRETATION OF CONSTITUTIONAL PROVISIONS IN NEBRASKA

The Nebraska Constitution gives the people the right to enact
laws and adopt constitutional amendments by initiative.x24 Initiative
Measure 403 contained the following language on the ballot submit-
ted to voters: "Shall Article I, Section 1, of the Constitution of Ne-
braska, be amended to establish a right to keep and bear arms for
lawful purposes, and to provide that such right shall not be infringed
by the State or any subdivision of the State?' 125

The explanatory language contained on the ballot stated that:
A vote 'FOR' will amend the Constitution of Nebraska to es-
tablish a right to keep and bear arms for lawful purposes,
and to provide that such rights shall not be infringed by the
State or any subdivision of the State. A vote 'AGAINST will
not cause the Constitution of Nebraska to be amended in
such a manner.126

In interpreting a constitutional provision, the Nebraska Supreme
Court usually looks to the plain, clear language which is contained

121. Id. at 489, 351 N.W.2d at 703 (emphasis added) (citing State v. Geest, 118 Neb.
562, 225 N.W. 709 (1929)). See also Central Markets West, Inc., 186 Neb. at 80, 180
N.W.2d at 882 (finding that state may enact laws for the general welfare, within consti-
tutional limits).

122. Id. at 489-90, 351 N.W.2d at 703 (citing United States Brewers Ass'n, Inc. v.
State, 192 Neb. 328, 220 N.W.2d 544 (1974)).

123. Id. at 490, 351 N.W.2d at 704 (quoting Golden v. Bartholomew, 140 Neb. 65, 72-
73, 299 N.W. 356, 359-60 (1941)).

124. NEB. CONST. art. III, § 2. This section provides, in part, that

[t]he first power reserved by the people is the initiative whereby laws may be
enacted and constitutional amendments adopted by the people independently
of the Legislature. This power may be invoked by petition wherein the pro-
posed measure shall be set forth at length .... If the petition be for the
amendment of the Constitution, the petition therefor shall be signed by ten
per cent of such electors.

Id.
125. State v. Comeau, No. 96-300 (Lincoln County Dist. Ct. Feb. 2, 1989).
126. Id.
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therein. 12 7 A constitutional amendment has to be construed as an in-
tegral part of the document and, if possible, harmonized with the
other provisions.128

The most recent Nebraska case in which the court endeavored to
interpret an initiative-backed constitutional amendment was Omaha
National Bank v. Spire.1 2 9 In 1982, Nebraska voters adopted Initia-
tive 300 which amended article seven of the state constitution to pro-
hibit corporate or syndicate ownership interests in farm or ranch
lands in the state. 130 In the opinion upholding the constitutionality
of the amendment, the court stated that, although in some instances
a constitutional convention's debates and proceedings could be ex-
amined to ascertain the intended meaning of the framers, a different
rule applied to an amendment enacted by initiative. 131

The court stated that the applicable rule provided that:
There is no meaningful way to determine the intent which
motivate voters to sign a petition for the submission of an
enactment, nor is there any real way to determine the intent
of those voters who vote for the adoption of an enactment.
The motivations and mental processes of the voter in
Verdigre or the elector in Elkhorn cannot be determined-ex-
cept from the words of the enactment itself. Beyond that,
all that can be known by this court is that the voters have
been subjected to tornadolike winds in voting on this highly
political question. We hold that the intent of the voters
adopting an initiative amendment to the Nebraska Constitu-
tion must be determined from the words of the initiative
amendment itself.1 32

127. Banner County v. State Bd. of Equalization & Assessment, 226 Neb. 236, 252,
411 N.W.2d 35, 45 (1987) (stating that "[in construing a constitutional provision which
limits legislative power, when the language of the provision is explicit, the court is
bound to find the intent of the legislature in the words of the provision itself, and not
hold that something different from what the words provide was intended").

128. Id.
129. 223 Neb. 209, 389 N.W.2d 269 (1986).
130. Id. at 210-11, 389 N.W.2d at 271. As stated in the intiative petition, the enact-

ment provided in part:
That Article XII of the Constitution of the State of Nebraska be amended

by adding a new section numbered 8 and subsections as numbered, notwith-
standing any other provisions of this Constitution.

Section 8(1) No corporation or syndicate shall acquire, or otherwise ob-
tain an interest, whether legal, beneficial, or otherwise, in any title to real es-
tate used for farming or ranching in this state, or engage in farming or
ranching.

Id.
131. Id. at 224, 389 N.W.2d at 279.
132. Id. at 224-25, 389 N.W.2d at 279. See also State ex rel Douglas v. Beermann,

216 Neb. 849, 347 N.W.2d 297 (1984) (holding that constitutional provisions are not to
be construed unless the meaning is unclear and construction is the only means of de-
termining intent).
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The court referred to the impossibility of divining "the intent of
myriad voters" who had adopted a constitutional amendment.133 The
wording of the initiative petition had to be considered as submitted
for enactment to the voters and as adopted by voters.134

In State v. Public Employees Retirement Board,135 the Nebraska
Attorney General brought a declaratory judgment action challenging
the constitutionality of a law which provided retirement benefits to
Nebraska legislators.136 In an attempt to persuade the Nebraska
Supreme Court that such benefits were perquisites and not compen-
sation, the Public Employees Retirement Board cited decisions of
other jurisdictions. 3 7 The court rejected the Board's approach, stat-
ing that "relying on other decisions by other courts which in turn re-
lied upon provisions of other constitutions serves little purpose in
determining the meaning of our own specific Constitution.' 138

The Nebraska Supreme Court differed from courts of other
states in that the court was reluctant to interpret voter-passed initia-
tives.' 3 9 The court had always refused to interfere with what it re-
garded as a clearly worded amendment or to look to other state
court's decisions in determining how best to interpret the Nebraska
Constitution.

140

ANALYSIS

COMEAU DISTINGUISHED FROM SIMILAR CASES IN OTHER STATES

An analysis of the decisions of other states reveals important dif-
ferences when compared with the situation in Nebraska.' 41 All state
courts recognize the important state interest in crime regulation and
many states have constitutional provisions which explicitly limit the
possession or ownership of firearms via the state police power.142

Commentators have suggested that, in upholding a law regulating
firearms, most courts will merely invoke the term 'police power."1 43

In attempting to establish the constitutionality of the Nebraska

133. Omaha Nat7 Bank, 223 Neb. at 225, 389 N.W.2d at 279.
134. Id.
135. 226 Neb. 176, 410 N.W.2d 463 (1987).
136. Id. at 177, 410 N.W.2d at 464.
137. Id. at 181, 410 N.W.2d 466.
138. Id.
139. See supra notes 124-33 and accompanying text.
140. See supra notes 124-33 and accompanying text.
141. See infra notes 143-66 and accompanying text.
142. Santee, The Right to Keep and Bear Arms, 26 DRAKE L. REV. 423, 441 (1976-

77). But see Dowlut & Knoop, State Constitutions and the Right to Keep and Bear
Arms 7 OKLA. CITY U.L. REV. 177, 216 (1982) (stating that "purpose of a written consti-
tution is to place rights beyond the reach of the police power").

143. Dowlut & Knoop, 7 OKLA. CITY U.L. REV. at 214.
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statutes, the Nebraska Attorney General cited People v. Blue 144 to re-
fer to the police power of a state.1 45 The defendants in Blue were
convicted of violating a statute which prohibited those persons con-
victed of a felony within the past ten years from possessing, using, or
carrying a firearm or weapon.' 46 There was an important distinction
between the circumstances in State v. Comeau1 47 and those present
in Blue.1 48 The Colorado Constitution guarantees an individual the
right to bear arms "in defense of his home, person and property.' '1 49

The Nebraska Constitution contains similar language.15 0 However, it
is important to note the existence of a second Colorado statute, pro-
viding in part that "conduct which would otherwise constitute an of-
fense is justifiable and not criminal when it is necessary as an
emergency measure to avoid an imminent public or private injury.

" . ."151 The court in Blue specifically stated that the statute outlaw-
ing possession of weapons by felons had to be construed in pari
materia' 5 2 with the above statute.'5 3 The Blue court stated that the
existence of this second statute preserved the right of self-defense for
the felon.15 4 The Blue court implied that, had the "emergency mea-
sure" statute not been in place, or if the defendants had contended
that they were defending their lives or property, the holding might
have been different.15 5 Thus, the Nebraska Attorney General's reli-
ance on Blue was misplaced in this situation.

The Louisiana constitutional provision which was at issue in
State v. Amos' 5 6 allowing passage of laws prohibiting concealed
weapons was cleairly worded.157 Yet the Louisiana court went beyond
that language to uphold the further restriction of prohibiting felons
from possessing firearms.1 58

144. 190 Colo. 195, 544 P.2d 385 (1975).
145. Brief for Appellant, State v. Comeau, State v. Rush (Neb. Sup. Ct. filed Apr.

10, 1989) (No. 89-186, 89-187).
146. Blue, 190 Colo. at -- , 544 P.2d at 387 (quoting COLO. REV. STAT. § 40-12-108

(1971)).
147. 233 Neb. 907, - N.W.2d - (1989).
148. See supra notes 148-54 and accompanying text.
149. COLO. CONST. art. II, § 13.
150. NEB. CONST. art. I, § 1. See supra notes 2-3 and accompanying text.
151. Blue, 190 Colo. at -, 544 P.2d at 391 (1975) (quoting Colo. Rev. Stat. § 18-1-702

(1973)).
152. The definition of pari materia is "[o]f the same matter; on the same subject;

as, laws pari materia must be construed with reference to each other." BLACK'S LAW
DICTIONARY 1004 (5th ed. 1979).

153. Blue, 190 Colo. at -, 544 P.2d at 391.
154. Id. at -, 544 P.2d at 391.
155. Id. at -, 544 P.2d at 391.
156. 343 So. 2d 166 (La. 1977).
157. See supra notes 47-56 and accompanying text.
158. Amos, 343 So. 2d at 168-69. See supra notes 47-54 and accompanying text.
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The dissenting judges in Amos, while recognizing policy decisions
which prompted the legislature's attempt to ban weapons from a
felon's possession, stated that the language of the state constitution
did not allow such a construction.1 59 The dissent stated that the leg-
islature had no authority to restrict the right to bear arms except
with regard to concealed weapons.1 60 The Nebraska Supreme Court
in Louis Finocchiaro, Inc. v. Nebraska Liquor Control Commission 1 61

clearly sided with the dissent in Amos. i 62 The court refused to look
to legislative intent to determine if the Act clearly exceeded constitu-
tional boundaries-

63

The Landers v. State ir4 case is also distinguishable from Comeau
because of the constitutional language which expressly reserved
power to the Georgia general assembly to regulate the right to bear
arms. 65 There is no such provision in the Nebraska Constitution. 66

Similarly, Illinois made its right to bear arms expressly "subject to
the police power.' 67 It is possible that, had clauses similar to that of
Illinois or Georgia been inserted into the Nebraska amendment, the
district court might have ruled differently.

NEBRASKA'S INTERPRETATION OF CONSTITUTIONAL AMENDMENTS

The most important factor to be considered in this analysis is the
precedent set by the Nebraska courts in interpreting constitutional
amendments. s68 In interpreting an amendment virtually identical to
the Nebraska amendment, the North Dakota Supreme Court cited
decisions of other state courts.i 69 Similarly, the briefs filed on behalf
of Nebraska, including the amici curiae brief filed by the National
Rifle Association, cited many cases from other states.'70 However,

159. Amos, 343 So. 2d at 170-71 (Calogero, J., dissenting).
160. Id. at 170 (Calogero, J., dissenting).
161. 217 Neb. 487, 351 N.W.2d 701 (1984).
162. Amos, 343 So. 2d at 170 (Calogero, J., dissenting).
163. 217 Neb. 487, 351 N.W.2d at 704. See supra notes 119-23 and accompanying

text.
164. 250 Ga. 501, 299 S.E.2d 707 (1983).
165. See supra notes 57-65 and accompanying text.
166. See NEB. CONST. art. I, § 1. See supra notes 1-2 and accompanying text.
167. ILL. CONST. art. 1, § 22. See supra notes 66-71 and accompanying text.
168. Finocchiaro, 217 Neb. 487,, 351 N.W.2d 701 (1984); Omaha Nat'l Bank v. Spire,

223 Neb. 209, 389 N.W.2d 269 (1986); State v. Public Employees Retirement Bd, 226
Neb. 176, 410 N.W.2d 463 (1987).

169. State v. Ricehill, 415 N.W.2d 481, 483-85 (N.D. 1987) (citing State v. Amos, 343
So.2d 166, 168 (La. 1977) (right to bear arms subject to the state police power); People
v. Blue, 190 Colo. 95, 544 P.2d 385, 390 (1975) (right to bear arms may be reasonably
regulated)).

170. Brief for Appellant at 11-13, Comeau; Brief for Appellant at 6-19, Rush; Brief
of Amici Curiae, State v. Comeau, State v. Rush (Neb. Sup. Ct. filed Apr. 5, 1989) (No.
89-186, 89-187) (citing State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984) (prohibiting
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the Nebraska Supreme Court explicitly rejected such an approach in
State v. Public Employees Retirement Board.171 In Comeau, the At-
torney General contended that the Nebraska statutes being chal-
lenged had not been shown to be abrogated by the right to bear arms
amendment. 172 The district court in State v. Comeau,173 however,
found that the court had a duty to give free reign to the language of
an amendment, if that language was clear.174 Looking to the plain,
clear language of the amendment taken as a whole, the district court
held that the voters had obviously decided that firearms possession
was one of the inherent, inalienable rights that the state could not
infringe unless that possession was for an unlawful purpose.17 5 The
statute was therefore contrary to the plain, clear language of the
amendment. 176 Similarly, the district court in State v. Rush 17 7 stated
that because Nebraska law made possession by a felon of certain fire-
arms illegal, rather than making unlawful use of the firearm illegal,
the statute was clearly unconstitutional. 178

The Nebraska Supreme Court opinion in Comeau cited Fi-
nocchiaro in stating that the police power could be exercised in en-
acting laws which promoted public welfare. 179 But this rationale is
valid only if the police power is exercised within constitutional lim-
its.'8 0 Surprisingly, the court relied heavily on decisions from other
state courts,' 8 ' in contast with the reluctance to do so expressed in
Public Employees Retirement Board. '8 2

The court also overlooked its decision in Omaha National Bank
v. Spire'8 3 in that it, in effect, interpreted the amendment to mean
that voters had not intended there to be an absolute right to bear

mere possession of switchblade unconstitutional); City of Lakewood v. Pillow, 180
Colo. 20, 501 P.2d 744 (1972) (finding city ordinance prohibiting possession of deadly
weapon overbroad); Carfield v. State, 649 P.2d 865 (Wy. 1982) (upholding statute
prohibiting a convicted felon from possessing firearms).

171. 226 Neb. 176, 181, 410 N.W.2d 463, 466 (1987). See supra note 144 and accompa-
nying text.

172. Brief for Appellant at 8, Rush.
173. State v. Comeau, No. 96-300 (Lincoln County Dist. Ct. Feb. 2, 1989).
174. Comeau, No. 96-300, slip op. at 2. But see State ex rel. Douglas v. Beermann,

216 Neb. 849, 347 N.W.2d 297 (1984) (stating that if the words or terms have been used
in a technical sense, the meaning of the constitutional provision can be construed).

175. Comeau, No. 96-300, slip op. at 4.
176. Id.
177. State v. Rush, No. 97-26 (Lincoln County Dist. Ct. Feb. 6, 1989).
178. Rush, No. 97-26, slip op. at 4.
179. Comeau, 233 Neb. at 909, 118 N.W.2d at - (1989).
180. See supra notes 119-23 and accompanying text.
181. See supra note 32.
182. See supra notes 134-37 and accompanying text.
183. 223 Neb. 209, 389 N.W.2d 269 (1986).
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arms. 8 4 Although such an interpretation is Jikely correct, the fact
remains that when the language of an initiative-backed constitu-
tional amendment is clear and unambiguous, the Nebraska court has
consistently refused to place any interpretation on those words.'8 5

Recent testimony by the Nebraska Attorney General before the
judiciary committee of the Nebraska Legislature illustrates the diffi-
culty in determining voter intent or the extent of 'reasonable' regula-
tion allowed on the right to bear arms.'8 6 In his testimony, which
came less than one week after the Comeau decision, the Attorney
General endorsed legislation imposing a seven-day waiting period for
the purchase of a handgun in Nebraska. 8 7 Terming such legislation
"clearly reasonable and [able to withstand a] constitutional test
before our court," the Attorney General nevertheless urged repeal of
the right to bear arms amendment to ensure constitutionality of the
legislation.

188

A state whose legislation is expansive in scope is likely to be sub-
ject to successful challenges that the legislation violates the right to
bear arms.' 8 9 Most state constitutional provisions are not an obstacle
to state firearms regulations either because of the wording of the pro-
vision or because of the willingness of other state courts to invoke
the police power in interpreting provisions.19° Given the broad lan-
guage of the Nebraska amendment in contrast with the restrictions
of the challenged statutes, and given the history of the Nebraska
Supreme Court to examine only the plain language of the amend-
ments in interpreting initiative-backed amendments, the court should
have affirmed the district court decisions in Comeau and Rush and
struck down the statutes as unconstitutional. 191 The amendment
might then have been re-submitted to voters to be more narrowly
drawn.

CONCLUSION

Most states with constitutional provisions for a right to bear
arms allow some sort of "reasonable regulation" of that right. The
extent of the regulations vary from state to state, depending on the
wording of the provision. Restrictions of the right to bear arms are

184. Comeau, 233 Neb. at 912, 448 N.W.2d at 598 (1989). See supra notes 128-33 and
accompanying text.

185. See supra notes 124-33 and accompanying text.
186. Omaha World-Herald, Dec. 8, 1989, at 21, col. 1.
187. Id.
188. Id.
189. Rush, No. 97-26, slip op. at 4.
190. Santee, 26 DRAKE L. REV. at 444.
191. See supra notes 115-39 and accompanying text.
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most readily upheld when the constitutional provision in question is
narrowly drawn. Provisions having wording such as "subject to the
police power" 192 or "the manner of bearing arms may be regulated by
law"'193 are examples of amendments in which there is evidence of in-
tent for the regulation of the right to bear arms. Whether the provi-
sion is similar to the one in Nebraska, the "police power" is most
often invoked as a means of upholding statutes that appear to be in
conflict with the constitutional provisions.

Nebraska voters passed an amendment that contained broad lan-
guage. The Nebraska Supreme Court had consistently refused to at-
tempt to "interpret" what voters may have thought they were
passing and had always looked only to the plain meaning of the lan-
guage in the amendments.19 4 This precedent, long followed by the
court, coupled with its reluctance to consider decisions of other juris-
dictions regarding constitutional interpretation based on language
which differs from the Nebraska amendment meant that the court
should have held sections 28-1206(1) and 28-1207 of the Nebraska Re-
vised Statutes unconstitutional. 195 The decisions of the Lincoln
County District Court in State v. Comeau196 should have been af-
firmed.

Mary Jo Volentine-'91

APPENDIX

STATE CONSTITUTIONAL PROVISIONS FOR THE RIGHT TO BEAR ARMS

Forty-three states presently have constitutional provisions re-
garding the right to bear arms.

Alabama, Article I, Section 26: That every citizen has a right to
bear arms in defense of himself and the state.

Alaska, Article I, Section 19: A well-regulated militia being nec-
essary to the security of a free state, the right of the people to keep
and bear arms shall not be infringed.

Arizona, Article 2, Section 26: The right of the individual citizen
to bear arms in defense of himself or the State shall not be impaired,
but nothing in this section shall be construed as authorizing individu-
als or corporations to organize, maintain, or employ an armed body of
men.

192. See supra, note 66.
193. See supra, note 59.
194. See supra, notes 126-33 and accompanying text.
195. See supra, notes 124-39 and accompanying text.
196. 223 Neb. 907, 448 N.W.2d 595 (1989).
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Arkansas, Article II, Section 5: The citizens of this State shall
have the right to keep and bear arms for their common defense.

Colorado, Article II, Section 13: The right of no person to keep
and bear arms in defense of his home, person and property, or in aid
of the civil power when thereto legally summoned, shall be called in
question; but nothing herein contained shall be construed to justify
the practice of carrying concealed weapons.

Connecticut, Article I, Section 15: Every citizen has a right to
bear arms in defense of himself and the state.

Delaware, Article I, Section 20: A person has the right to keep
and bear arms for the defense of self, family, home and State, and for
hunting and recreational use.

F7orida, Article I, Section 8: The right of the people to keep and
bear arms in defense of themselves and of the lawful authority of the
state shall not be infringed, except that the manner of bearing arms
may be regulated by law.

Georgia, Article I, Section I, para. VIII: The right of the people
to keep and bear arms shall not be infringed, but the General Assem-
bly shall have power to prescribe the manner in which arms may be
borne.

Hawaii, Article I, Section 17: A well regulated militia being nec-
essary to the security of a free state, the right of the people to keep
and bear arms shall not be infringed.

Idaho, Article I, Section 11: The people have the right to keep
and bear arms, which right shall not be abridged; but this provision
shall not prevent the passage of laws to govern the carrying of weap-
ons concealed on the person nor prevent passage of legislation pro-
viding minimum sentences for crimes committed while in possession
of a firearm, nor prevent the passage of legislation providing penal-
ties for the possession of firearms by a convicted felon, nor prevent
the passage of any legislation punishing the use of a firearm. No law
shall impose licensure, registration or special taxation on the owner-
ship or possession of firearms'or ammunition. Nor shall any law per-
mit the confiscation of firearms, except those actually used in the
commission of a felony.

Illinois, Article I, Section 22: Subject only to the police power,
the right of the individual citizen to keep and bear arms shall not be
infringed.

Indiana, Article I, Section 32: The people shall have a right to
bear arms, for the defense of themselves and the State.

Kansas, Kansas Bill of Rights, Section 4: The people have the
right to bear arms for their defense and security; but standing ar-
mies, in time of peace, are dangerous to liberty, and shall not be tol-

[Vol. 23



RIGHT TO BEAR ARMS

erated, and the military shall be in strict subordination to the civil
power.

Kentucky, Kentucky Bill of Rights, Section I, para. 7: All men
are, by nature, free and equal, and have certain inherent and inalien-
able rights, among which may be reckoned: ... Seventh. The right to
bear arms in defense of themselves and of the state, subject to the
power of the general assembly to enact laws to prevent persons from
carrying concealed weapons.

Louisiana, Article I, Section 11: The right of each citizen to keep
and bear arms shall not be abridged, but this provision shall not pre-
vent the passage of laws to prohibit the carrying of weapons con-
cealed on the person.

Maine, Article I, Section 16: Every citizen has a right to keep
and bear arms for the common defense; and this right shall never be
questioned.

Massachusetts, Massachusetts Declaration of Rights, Part I, Arti-
cle XVII: The people have a right to keep and to bear arms for the
common defence [sic]. And as, in times of peace, armies are danger-
ous to liberty, they ought not to be maintained without the consent of
the legislature; and the military power shall always be held in an ex-
act subordination to the civil authority, and be governed by it.

Michigan, Article I, Section 6: Every person has a right to keep
and bear arms for the defense of himself and the state.

Mississippi, Article 3, Section 12: The right of every citizen to
keep and bear arms in defense of his home, person, or property, or in
aid of the civil power where thereto legally summoned, shall not be
called in question, but the legislature may regulate or forbid carrying
concealed weapons.

Missouri, Article I, Section 23: That the right of every citizen to
keep and bear arms in defense of his home, person and property, or
when lawfully summoned in aid of the civil power, shall not be ques-
tioned; but this shall not justify the wearing of concealed weapons.

Montana, Article II, Section 12: The right of any person to keep
or bear arms in defense of his own home, person, and property, or in
aid of the civil power when thereto legally summoned, shall not be
called in question, but nothing herein contained shall be held to per-
mit the carrying of concealed weapons.

Nebraska, Article I, Section 1: All persons are by nature free
and independent, and have certain inherent and inalienable rights;
among these are life, liberty, the pursuit of happiness, and the right
to keep and bear arms for security or defense of self, family, home,
and others, and for lawful common defense, hunting, recreational

1990]



CREIGHTON LAW REVIEW

use, and all other lawful purposes, and such rights shall not be de-
nied or infringed by the State or any subdivision thereof.

Nevada, Article I, Section 11(XI), para 1: Every citizen has the
right to keep and bear arms for security and defense, for lawful hunt-
ing and recreational use and for other lawful purposes.

New Hampshire, Part One, Art. 2-a: All persons have the right
to keep and bear arms in defense of themselves, their families, their
property, and the state.

New Mexico, Article II, Section 6: No law shall abridge the right
of the citizen to keep and bear arms for security and defense, for law-
ful hunting and recreational use and for other lawful purposes, but
nothing herein shall be held to permit the carrying of concealed
weapons. No municipality or county shall regulate, in any way, an in-
cident of the right to keep and bear arms.

North Carolina, Article I, Section 30: A well regulated militia
being necessary to the security of a free State, the right of the people
to keep and bear arms shall not be infringed; and, as standing armies
in time of peace are dangerous to liberty, they shall not be main-
tained, and the military shall be kept under strict subordination to,
and governed by, the civil power. Nothing herein shall justify the
practice of carrying concealed weapons, or prevent the General As-
sembly from enacting penal statutes against that practice.

North Dakota, Article I, Section 1: All individuals are by nature
equally free and independent and have certain inalienable rights,
among which are ... to keep and bear arms for the defense of their
person, family, property, and the state, and for lawful hunting, recre-
ational, and other lawful purposes, which shall not be infringed.

Ohio, Article I, Section 4: The people have the right to bear
arms for their defense and security; but standing armies, in time of
peace, are dangerous to liberty, and shall not be kept up; and the mil-
itary shall be in strict subordination to the civil power.

Oklahoma, Article 2, Section 26: The right of a citizen to keep
and bear arms in defense of his home, person, or property, or in aid
of the civil power, when thereunto legally summoned, shall never be
prohibited; but nothing herein contained shall prevent the Legisla-
ture from regulating the carrying of weapons.

Oregon, Article I, Section 27: The people shall have the right to
bear arms for the defence [sic] of themselves, and the State, but the
Military shall be kept in strict subordination to the civil power.

Pennsylvania, Article I, Section 21: The right of the citizens to
bear arms in defence [sic] of themselves and the State shall not be
questioned.
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Rhode Island, Article I, Section 22: The right of the people to
keep and bear arms shall not be infringed.

South Carolina, Article I, Section 20: A well regulated militia
being necessary to the security of a free State, the right of the people
to keep and bear arms shall not be infringed. As, in times of peace,
armies are dangerous to liberty, they shall not be maintained without
the consent of the General Assembly. The military power of the
State shall always be held in subordination to the civil authority and
be governed by it. No soldier shall in time of peace be quartered in
any house without the consent of the owner nor in time of war but in
the manner prescribed by law.

South Dakota, Article VI, Section 24: The right of the citizens to
bear arms in defense of themselves and the state shall not be denied.

Tennessee, Article I, Section 26: That the citizens of this State
have a right to keep and to bear arms for their common defense; but
the Legislature shall have power, by law, to regulate the wearing of
arms with a view to prevent crime.

Texas, Article I, Section 23: Every citizen shall have the right to
keep and bear arms in the lawful defence [sic] of himself or the State;
but the Legislature shall have power, by law, to regulate the wearing
of arms, with a view to prevent crime.

Utah, Article I, Section 6: The individual right of the people to
keep and bear arms for security and defense of self, family, others,
property, or the state, as well as for the other lawful purposes shall
not be infringed; but nothing herein shall prevent the legislature
from defining the lawful use of arms.

Vermont, Chapter 1, Article 16: That the people have a right to
bear arms for the defence [sic] of themselves and the State-and as
standing armies in time of peace are dangerous to liberty, they ought
not to be kept up; and that the military should be kept under strict
subordination to and governed by the civil power.

Virginia, Article I, Section 13: That a well regulated militia,
composed of the body of the people, trained to arms, is the proper,
natural, and safe defense of a free state, therefore, the right of the
people to keep and bear arms shall not be infringed; that standing ar-
mies, in time of peace, should be avoided as dangerous to liberty; and
that in all cases the military should be under strict subordination to,
and governed by, the civil power.

Washington, Article I, section 24: The right of the individual cit-
izen to bear arms in defense of himself, or the state, shall not be im-
paired, but nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men.
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West Virginia, Article III, Section 22: A person has the right to
keep and bear arms for the defense of self, family, home, and state,
and for lawful hunting and recreational use.

Wyoming, Article I, Section 24: The right of citizens to bear
arms in defense of themselves and of the state shall not be denied.

There are seven states with no constitutional provision on the
right to bear arms: California, Iowa, Maryland, Minnesota, New
Jersey, New York, and Wisconsin.


