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INTRODUCTION

In 1954, the Social Security Act' was amended, creating the So-
cial Security Disability Insurance (SSDI) program to provide benefits
for disabled workers. 2 In 1972, the Supplemental Security Income
(SSI) program3 was established to furnish benefits to disabled indi-
gents with assets and incomes below a specified level.4 In order to
regulate these programs, Congress provided the Secretary of Health
and Human Services (Secretary) the power "to establish procedures,
.*. and... adopt reasonable and proper rules and regulations to reg-
ulate and provide for the nature and extent of the proofs and evi-
dence and the method of taking and furnishing the same in order to
establish the right to benefits .... ,"5 As a result of this broad author-
ity, the Secretary has constructed "probably the largest adjudicative
agency in the western world."'6

A split among the federal circuits exists as to the Secretary's au-
thority to reopen disability decisions.7 One court described the ex-

* B.S. 1982 Indiana University; J.D. 1985 Indiana University. Author of Social

Security Disability Determinations: Resolving the Conflict as to the Definition of
"Previous Work," 17 CAP. U.L. REV. 1 (1987) and Judicial Review of Disability Deter-
mination, Social Security Disability Seminar, Indiana Continuing Legal Education Fo-
rum (1987). The author would like to thank Debra J. Kalkwarf and Kenneth A.
Weller for their insightful comments on previous drafts of this article.

1. Social Security Act of 1935, ch. 531, Title I, 49 Stat. 620 (codified as amended
at 42 U.S.C. §§ 301-1397f (1982)).

2. Social Security Amendments of 1954, Pub. L. No. 761, 68 Stat. 1052. See 20
C.F.R. §§ 404.101-.146 (1989) (providing coverage requirements).

3. Social Security Amendments of 1972, Pub. L. No. 92-603, 86 Stat. 1329-1465
(codified as amended at 42 U.S.C. §§ 1381-83c (1982)).

4. See 20 C.F.R. §§ 416.1100-.1266 (1989) (providing economic eligibility guidelines
for SSI benefits).

5. 42 U.S.C. §§ 405(a) (1982 & Supp. III 1985). The SSDI and SSI programs were
originally supervised by the Secretary of Health, Education and Welfare. See supra
notes 2-3. Under the Department of Education Organization Act, the Secretary of
Health, Education and Welfare became the Secretary of Health and Human Services.
Department of Education Organization Act, Pub. L. No. 96-88, § 509, 93 Stat. 668, 695
(1979).

6. Heckler v. Campbell, 461 U.S. 458, 461 n.2 (1983) (quoting J. MASHAW, C.
GOETZ, F. GOODMAN, W. SCHWARTZ, P. VERKUIL, & M. CARROW, SOCIAL SECURITY
HEARINGS AND APPEALS xi (1978)).

7. See, e.g., Descheenie ex rel. Descheenie v. Bowen, 850 F.2d 624, 638 n.9 (10th
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isting precedent as consisting of "irreconcilable conclusions."18

Because of the importance of uniformity and efficiency in regulating
the disability program, this conflict must be resolved.9

DISABILITY EVALUATION

The Secretary has developed a five-step sequential evaluation
procedure ° to determine whether a claimant's condition is a disabil-
ity under the terms of the statute.' 1 The first step is to determine if
the individual is working.'2 If the claimant is gainfully employed,

Cir. 1988) (permitting reopening of a disability case); Fox v. Bowen, 835 F.2d 1159, 1162
(6th Cir. 1987) (holding the reopening of an administrative law judge disability deter-
mination proper); Butterworth v. Bowen, 796 F.2d 1379, 1389 (11th Cir. 1986) (holding
that an administrative law judge is free to reopen a previous disability decision); Zim-
mermann v. Heckler, 774 F.2d 615, 617 (4th Cir. 1985) (holding that reopening of a case
within four years of initial decision is proper); Higginbotham v. Heckler, 767 F.2d 408,
410 (8th Cir. 1985) (holding that reopening is proper for legal error); Munsinger v.
Schweiker, 709 F.2d 1212, 1216 (8th Cir. 1983) (holding that reopening is proper for
legal error). But see, e.g., McCuin v. Secretary of Health & Human Servs., 817 F.2d
161, 175 (1st Cir. 1987) (holding the reopening of a disability case improper).

8. Cieutat v. Bowen, 824 F.2d 348, 356 (5th Cir. 1987).
9. Bowen v. Yuckert, 482 U.S. 137, 153 (1987); Campbell, 461 U.S. at 461; 113

CONG. REc. 23078 (daily ed. Aug. 17, 1967) (statement by Representative Wilbur D.
Mills, Chairman of the House Ways and Means Committee and co-sponsor of a bill
which amended several provisions of the Social Security Act in 1967). See H.R. REP.
No. 544, 90th Cong. 1st Sess. (1967); 113 CONG. REC. 21267 (daily ed. Aug. 3, 1967).

10. 20 C.F.R. §§ 404.1520, 416.920 (1989). See irkfra notes 12-19 and accompanying
text. Because the application process and disability analysis for the SSDI and SSI pro-
grams are identical, no distinction is made between the two programs in this article.
See, e.g., Bowen v. Yuckert, 482 U.S. 137 (1987); Heckler v. Campbell, 461 U.S. 458
(1983); Bapp v. Bowen, 802 F.2d 601 (2d Cir. 1986); Singletary v. Bowen, 798 F.2d 818
(5th Cir. 1986); Brown v. Brown, 794 F.2d 703 (D.C. Cir. 1986); Brewster v. Heckler, 786
F.2d 581 (3d Cir. 1986); Smith v. Heckler, 782 F.2d 1176 (4th Cir. 1986); Bartlett v.
Heckler, 777 F.2d 1318 (8th Cir. 1985); Mowery v. Heckler, 771 F.2d 966 (6th Cir. 1985);
Garfield v. Schweiker, 732 F.2d 605 (7th Cir. 1984); Tillery v. Schweiker, 713 F.2d 601
(10th Cir. 1983); Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5 (1st
Cir. 1982).

11. 42 U.S.C. § 423(e) (1982). The term "disability" is defined as the "inability to
engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death or which has
lasted or can be expected to last for a continuous period of not less than 12 months."
42 U.S.C. § 423(d)(1)(A) (1982). Section 1382(c)(3)(B) states that:

[A]n individual ... shall be determined to be under a disability only if his
physical or mental impairment or impairments are of such severity that he is
not only unable to do his previous work but cannot, considering his age, edu-
cation, and work experience, engage in any other kind of substantial gainful
work which exists in the national economy, regardless of whether such work
exists in the immediate area in which he lives, or whether a specific job va-
cancy exists for him, or whether he would be hired if he applied for work.
For purposes of the preceding sentence (with respect to any individual),
"work which exists in the national economy" means work which exists in sig-
nificant numbers either in the region where such individual lives or in several
regions of the country.

42 U.S.C. § 1382(c)(3)(B) (1982).
12. 20 C.F.R. §§ 404.1520(b), 416.920(b) (1989). Should a claimant be employed,
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benefits are denied.13 If the claimant is unemployed, the evaluation
proceeds to the next step which requires a decision on whether the
claimant suffers from a medically severe impairment or combination
of impairments. 14 The third step compares the claimant's condition
to the listed impairments located in the Code of Federal Regula-
tions.15 If the claimant's condition meets or equals a listed impair-
ment, the claimant is presumed to be disabled and the evaluation
process ceases.16 If the claimant's condition does not constitute a
listed impairment, however, step four examines whether the impair-
ment prevents the claimant from performing his previous work.17

The claimant is determined not to be disabled if he can perform his
previous work.'8 The final step evaluates the claimant's ability to
perform other work in the national economy given the individual's
age, education, and work experience. 19 The claimant is entitled to
benefits only if he is unable to perform other work.20

REVIEW PROCESS

To obtain benefits, an individual must file a claim 21 with a state
agency acting under the authority of the Secretary. 22 The agency has

the work must be "substantial gainful activity." Id. "Substantial gainful activity" is
defined in 20 C.F.R. §§ 404.1571-.1576, 416.971-.976 (1989).

13. 20 C.F.R. §§ 404.1520(b), 416.920(b) (1989).
14. 20 C.F.R. §§ 404.1520(c), 416.920(c) (1989). The Secretary's use of the severity

requirement was upheld in Yuckert, 482 U.S. at 153.
15. See 20 C.F.R. Pt. 404, Subpt. P, Appendix 1 (1989). See also 20 C.F.R.

§§ 404.1520(d), 416.920(d) (1989).
16. 20 C.F.R. §§ 404.1520(d), 416.920(d) (1989).
17. 20 C.F.R. §§ 404.1520(e), 416.920(e) (1989).
18. Id. See Kalkwarf, Social Security Disability Determinations: Resolving the

Conflict as to the Definition of "Previous Work", 17 CAP. U.L. REV. 1, 4 (1987).
19. 20 C.F.R. §§ 404.1520(f), 416.920(f) (1989).
20. Id.
21. For the regulations pertaining to filing claims, see 20 C.F.R. §§ 404.602-.615

(1989) (filing of application and other forms for SSDI); 20 C.F.R. §§ 404.900-.983 (1989)
(determining administrative review process and reopening of determinations and deci-
sions for SSDI); 20 C.F.R. § 404.1520 (1989) (evaluation of disability); 20 C.F.R.
§§ 404.1601-.1683 (1989) (determining disability for SSDI); 20 C.F.R. §§ 416.301-.325
(1989) (filing of application for SSI); 20 C.F.R. §§ 416.1001-.1083 (1989) (determining
disability for SSI); 20 C.F.R. §§ 416.1400-.1494 (1989) (determining administrative re-
view process and reopening of determinations and decisions for SSI).

22. 42 U.S.C. § 405(a) (1982). Section 405(a) provides that "the Secretary shall
have full power and authority to make rules and regulations and to establish proce-
dures, not inconsistent with the provisions of this subchapter." Id. Section 1351 of the
United States Code provides that:

For the purpose of enabling each State to furnish financial assistance, as far as
practicable under the conditions in such State, . . . there is hereby authorized
to be appropriated for each fiscal year a sum sufficient to carry out the pur-
poses of this subchapter. The sums made available under this section shall be
used for making payments to States which have submitted, and had approved
by the Secretary, State plans for aid to the permanently and totally disabled.
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the obligation to assist individuals in obtaining evidence to support
the claim. 23 Once a record of evidence has been developed, a disabil-
ity examiner makes an initial determination. 24 If the initial claim is
denied, the individual must apply for a reconsideration. 25 The recon-
sideration procedure is the first step of the review process and con-
sists of a de novo review by the state agency.26 If the application is
denied on reconsideration, a claimant may request a hearing before
an administrative law judge (ALJ).2 7

The ALJ conducts an informal hearing to review the individual's
claim and issues a decision based on the evidence presented at the
hearing.28 A claimant who is dissatisfied with the ALJ's decision
may seek review before the Appeals Council.29 If the claim is denied
by the Appeals Council, the claimant has exhausted his administra-
tive remedies and may file suit in the appropriate federal district
court.30 Both the claimant and the Secretary may appeal a district
court decision through the federal appellate courts.31

A determination or decision at any level in the administrative
process (initial determination, reconsideration, ALJ hearing, or Ap-
peals Council review) will be final if the determination or decision is
not appealed or the appeal is untimely. 32 If a claimant fails to appeal,
the existence of claimant's disability prior to the date of the decision
may not be relitigated.33 However, a claimant may request a reopen-
ing which is awarded for "good cause."'34 A decision to reopen for

42 U.S.C. § 1351 (1982).
23. 20 C.F.R. § 422.130(b) (1989).
24. 20 C.F.R. §§ 404.1615, 416.1015 (1989).
25. 20 C.F.R. §§ 404.905-.909, 416.1405-.1409 (1989).
26. 20 C.F.R. §§ 404.913(a), 416.1413(a) (1989).
27. 20 C.F.R. §§ 404.929, 416.1429 (1989). An AU. hearing may be waived. 20

C.F.R. §§ 404.948(b), 416.1448(b) (1988).
28. 20 C.F.R. §§ 404.929-.961, 416.1429-.1461 (1989).
29. Appeals Council of the Office of Hearings and Appeals in the Social Security

Administration (Appeals Council). See 20 C.F.R. §§ 404.967-.968, 416.1467-.1468 (1989).
The Appeals Council consists of senior administrative law judges who are selected by
Health and Human Services. Conversation with Harter, SSA official (Mar. 30, 1990).
Transcript available at Creighton University.

30. 20 C.F.R. §§ 404.981, 416.1481 (1989).
31. 42 U.S.C. § 405(g) (1982).
32. 20 C.F.R. §§ 404.900, 416.1400 (1989).
33. 20 C.F.R. §§ 404.900(b), 416.1400(b) (1989).
34. 42 U.S.C. §§ 405(g), 405(h) (1982). 20 C.F.R. § 404.989(a) provides that:
[The Administration] will find that there is good cause to reopen a determina-
tion or decision if -

(1) New and material evidence is furnished;
(2) A clerical error in the computation or recomputation of benefits was

made; or
(3) The evidence that was considered in making the determination or de-

cision clearly shows on its face that an error was made.
20 C.F.R. § 404.989(a) (1989). See also 20 C.F.R. § 404.1489(a) (1989).
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good cause is discretionary and cannot be reviewed by a federal
court.3 5 However, after the Secretary agrees to reconsider a previ-
ously adjudicated claim, the new decision on the merits is subject to
judicial review.3 6

THE REGULATIONS

As part of the regulations of the disability program, the Secre-
tary promulgated sections 404.987-.989 of title 20 of the Code of Fed-
eral Regulations which allow the reopening of prior decisions.3 7

Section 404.987 states that:

(a) ... Generally, if you are dissatisfied with a determi-
nation or decision made in the administrative review process,
but do not request further review within the stated time pe-
riod, you lose your right to further review. However, a de-
termination or a decision made in your case may be
reopened and revised. After we reopen your case, we may
revise the earlier determination or decision.

(b) ... You may ask that a determination or a decision
to which you were a party be revised. The conditions under
which we will reopen a previous determination or decision
are explained in § 404.988.

Section 404.988 states that:
A determination, revised determination, decision, or re-

vised decision may be reopened-
(a) Within [twelve] months of the date of the notice of

the initial determination, for any reason;
(b) Within four years of the date of the notice of the ini-

tial determination if we find good cause, as defined in
§ 404.989, to reopen the case; ....

A separate subdivision of the regulations entitled "Appeals
Council Review" provides that:

Anytime within [sixty] days after the date of a hearing
decision or dismissal, the Appeals Council itself may decide
to review the action that was taken. If the Appeals Council
does review the hearing decision or dismissal, notice of the
action will be mailed to all parties at their last known

35. 42 U.S.C. § 405(h) (1982).
36. McGowen v. Harris, 666 F.2d 60, 66 (4th Cir. 1981) (stating that the district

court has jurisdiction to determine that the claim has been reopened and to review the
final decision of the Secretary).

37. 20 C.F.R. §§ 404.987-.996 (1989) (governing the reopening of SSDI decisions);
20 C.F.R. §§ 416.1487-.1494 (1989) (controlling the reopening of SSI determinations).
The only difference between the programs is that the SSDI regulations permit reopen-
ings within four years for good cause while the SSI regulations allow reopenings
within two years for good cause. See infra Appendix A.

1990]
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address.38

The controversy that has developed among the federal courts con-
cerns whether the sixty-day period for Appeals Council review of a
hearing decision is negated by the Secretary's authority to reopen any
determination or decision for one to four years after the initial
determination. 39

COURT DECISIONS

Federal courts have created four distinct positions interpreting
sections 404.969 and 404.987-.996.40 The United States Court of Ap-
peals for the First Circuit has held that only a claimant may request
a review. 41 The second interpretation is the "component" analysis.42

This analysis allows the Social Security Administration component
(state agency, ALJ, or Appeals Council), which has jurisdiction over
the case at the time review is sought, to reopen a decision.43 The
component analysis also allows the dissent to reopen a decision.44 At
least one district court has held that the time limit applicable to re-

38. 20 C.F.R. § 404.969 (1989). See 20 C.F.R. § 416.1469 (1989) (providing the same
authority in the SSI program). The Appeals Council will review a case if:

(a)...
(1) There appears to be an abuse of discretion by the administrative law

judge;
(2) There is an error of law;
(3) The action, findings or conclusions of the administrative law judge are

not supported by substantial evidence; or
(4) There is a broad policy or procedural issue that may affect the general

public interest.
(b) If new and material evidence is submitted, the Appeals Council shall

consider the additional evidence only where it relates to the period on or
before the date of the administrative law judge hearing decision. The Appeals
Council shall evaluate the entire record including the new and material evi-
dence submitted if it relates to the period on or before the date of the admin-
istrative law judge hearing decision. It will then review the case if it finds
that the administrative law judge's action, findings, or conclusion is contrary
to the weight of the evidence currently of record.

20 C.F.R. § 404.970 (1989). See 20 C.F.R. § 416.1470 (1989) (providing the same author-
ity in the SSI program).

39. The reopening period for SSI benefits is one to two years. See in fra Appendix
A. The difference between a "determination" and "decision" is significant. Section
404.901 provides that the term "decision" means "the decision made by an administra-
tive law judge or the Appeals Council." 20 C.F.R. § 404.901 (1989). The term "determi-
nation" is defined as "the initial determination or the reconsidered determination." 20
C.F.R. § 404.901 (1989).

40. For simplicity, this article addresses the issue as pertaining to the SSDI pro-
gram. However, the analysis of this article is applicable to the SSI program.

41. McCuin v. Secretary of Health & Human Servs., 817 F.2d 161, 174 (1st Cir.
1987). See also Weinstein v. Bowen, 666 F. Supp. 1131, 1136 (N.D. Ill. 1987); Silvis v.
Heckler, 578 F. Supp. 1401, 1404 (W.D. Pa. 1984).

42. See infra notes 55-59 and accompanying text.
43. Butterworth v. Bowen, 796 F.2d 1379, 1385-89 (11th Cir. 1986).
44. Id. at 1386.
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opening a decision depends on whether the alleged mistake is an er-
ror of fact or of law.45 Finally, the United States Courts of Appeals
for the Fourth, Fifth, Sixth, Eighth, Ninth, and Tenth Circuits have
adopted the Secretary's position permiting the agency or the claimant
to reopen a determination or decision at any time allowed by the
schedule set forth in sections 404.987-.989.46

THE "CLAIMANT ONLY" THEORY

In McCuin v. Secretary of Health & Human Services,47 the
United States Court of Appeals for the First Circuit held that section
404.987 addressed only a claimant's authority to request a review.48

The basis of the court's decision was twofold.49 First, the court found
that section 404.987 failed to specifically mention the Appeals Coun-
cil's authority to reopen a case sua sponte.50 The court emphasized
the significance of this omission in light of the explicit authority
found in section 404.969 allowing the Appeals Council to review a
case within sixty days of a decision.51

The second reason provided by the First Circuit was based on
principles of due process.52 The court disfavored "the reopening
power claimed by the Secretary" because that authority "[would
take] away the finality that adjudication normally affords." 53 The
court reasoned that:

it would frustrate congressional objectives in passing such a
statute if the ambiguity in the regulations were to be re-
solved in favor of putting claimants in a state of limbo for at
least four years, uncertain of the final outcome of their
cases. In effect, the Secretary seeks to interpret [section]
404.987's statement that "you," the claimant, may seek re-
opening as meaning that "we," the Appeals Council, may do
so as well. This interpretation results in lack of finality and
in the issuance of inevitable misleading notices constructed

45. Marsh v. Heckler, [Sept. 1984-Apr. 1985 Transfer Binder] Unempl. Ins. Rep.
(CCH) 15,697, at 2251 (E.D. Cal. Feb. 14, 1984).

46. Overend v. Sullivan, 879 F.2d 673, 675 (9th Cir. 1989); Descheenie ex reL
Descheenie v. Bowen, 850 F.2d 624, 628 n.9 (10th Cir. 1988); Fox v. Bowen, 835 F.2d
1159, 1162-63 (6th cir. 1987); Cieutat v. Bowen, 824 F.2d 348, 352 (5th Cir. 1987); Zim-
mermann v. Heckler, 774 F.2d 615, 617 (4th Cir. 1985); Higginbotham v. Heckler, 767
F.2d 408, 410 (8th Cir. 1985); Munsinger v. Schweiker, 709 F.2d 1212, 1215-16 (8th Cir.
1983). See Appendix B for a synopsis of recent Eighth Circuit decisions on this
problem.

47. 817 F.2d 161 (1st Cir. 1987).
48. Id. at 169.
49. See infra notes 50-54 and accompanying text.
50. McCuin, 817 F.2d at 169.
51. Id.
52. Id. at 171-72.
53. Id. at 172.
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through selective quotation of ambiguous regulations. This
significantly negates the beneficent purposes of the statute. 54

THE "COMPONENT" THEORY

The United States Court of Appeals for the Eleventh Circuit cre-
ated the "component" analysis in Butterworth v. Bowen.5 5 This inter-
pretation permits both the Secretary and the claimant to reopen a
decision.5 6 However, the Secretary may initiate a reopening only
when the case is properly before the component which desires the re-
view of the decision.5 7 In Butterworth, the court held that the Ap-
peals Council could not reopen an ALJ decision because the Council
had failed to review the decision within the sixty-day jurisdictional
requirement of section 404.969. 58 The court explained that:

Section 404.969 makes it clear that once sixty days elapses af-
ter an ALJ decision, the Appeals Council no longer has the
authority to review that decision.

... [T]he Secretary cites to provisions in the manual and
in the Office of Hearing and Appeals Handbook which state
that only an ALJ and Appeals Council may reopen an ALJ
decision, and only the Appeals Council may reopen an Ap-
peals Council decision. This is already apparent from the
regulations. Section 404.955 clearly indicates that an ALJ
decision can be revised by an ALJ or the Appeals Council.
As the Secretary points out, the manual and handbook pro-
visions read within the context of the accompanying provi-
sions and examples are intended to clarify that a lower level
component cannot reopen a ruling of a higher level. This is
a reasonable interpretation of the regulations read within
the context of the regulatory framework .... These provi-
sions do not, however, in any way indicate that the Appeals
Council can reopen an ALJ decision which is not properly
before it....

A reading of the regulations in their entirety simply
does not support the position that the Appeals Council can
at any point in the administrative process invoke the author-

54. Id. at 174.
55. 796 F.2d 1379 (11th Cir. 1986). The district court had held that only a claimant

could utilize section 404.988. Id. at 1380.
56. Id. at 1384.
57. Id. at 1388. The Butterworth decision refers to the SSA components set out in

the introductory section to Subpart J of 20 C.F.R. Part 404. The introduction to that
section refers to four steps: an initial determination, a reconsideration determination,
an ALJ decision, and an Appeals Council decision. The introduction also refers to
three "components," "we and us" (meaning the SSA), the ALJ, and the Appeals Coun-
cil. 20 C.F.R. Pt. 404 Subpt. J (1989). Subpart J also refers to federal district courts.
Id.

58. Butterworth, 796 F.2d at 1386.

[Vol. 23
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ity which any of the other SSA [Social Security Administra-
tion] components may have. The manner in which the
regulations are drafted as well as the structure of the review
process supports the interpretation of the reopening author-
ity as applying at each different level.

We have only given section 404.969 its necessary force
and recognized that it limits somewhat the reopening juris-
diction of the Appeals Council. The Appeals Council is free
to review ALJ decisions on its own motion review in accord-
ance with the requirements of section 404.969. Even where
the Appeals Council is limited, the ALJs are still free to reo-
pen and revise ALJ decisions where the other appropriate
conditions exist.59

THE "FACT/LAW" THEORY

One district court has attempted to give meaning to the provi-
sions in sections 404.969 and 404.988 by distinguishing between errors
of fact and errors of law.60 This court held that the phrase "errors on
the face of the evidence" found in section 404.98961 allowed the Ap-
peals Council to initiate a reopening for errors of fact under the one
to four year schedule of section 404.988.62 The court found that re-
view of errors of law by an ALJ, however, should be restricted to the
sixty-day limit of section 404.969.63

THE SECRETARY'S POSITION

The final position adopts the Secretary's interpretation of the
regulations.64 The Fourth, Fifth, Sixth, Eighth, Ninth, and Tenth
Circuits hold that the reopening provisions of section 404.988 may be
used by both the Administration and the claimant. 65 This position
permits the Appeals Council to review a case on its own initiative
within the one to four year schedule set forth in section 404.988.66

Further, this position allows the Council to utilize the sixty-day re-
view period provided by section 404.969.67

59. Id. at 1387-89.
60. Marsh, [Sept. 1984-Apr. 1985 Transfer Binder] Unempl. Ins. Rep. (CCH)

15,697, at 2251.
61. Section 404.989 is incorporated into section 404.988 by reference. See infra

Appendix A.
62. Marsh, [Sept. 1984-Apr. 1985 Transfer Binder] Unempl. Ins. Rep. (CCH)

15,697 at 2250.
63. Id.
64. See supra note 46 and accompanying text.
65. Fox v. Bowen, 835 F.2d 1159, 1163 (6th Cir. 1987); Cieutat, 824 F.2d at 354-55;

Zimmermann, 774 F.2d at 617.
66. Overend, 879 F.2d at 675; Fox, 835 F.2d at 1162; Cieutat, 824 F.2d at 356.
67. Overend, 879 F.2d at 675; Fox, 835 F.2d at 1162; Cieutat, 824 F.2d at 356.

1990]
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ANALYSIS

The "claimant only," "component," and "fact/law" interpreta-
tions fail to recognize the purpose of the regulations and several prin-
ciples of administrative law which indicate that the Secretary's
position is the proper interpretation. It must be recognized that, sec-
tion 404.969 and section 404.987 serve two different and distinct func-
tions. Section 404.969 is located in the "Appeals Council Review"
division of the regulations.68 This particular segment of the Code de-
tails the requirements for an Appeals Council review of only an ALJ
decision. 69 This section delineates the appeal procedure by which a
claimant may seek final review by the Appeals Council before pro-
ceeding to a federal court and provides the Council with the author-
ity to review an ALJ decision sua sponte within sixty days of the date
of the ALJ's opinion.70

By contrast, sections 404.987-.989 are placed in the division gov-
erning "Reopening and Revising Determinations and Decisions. '71

Unlike section 404.969, these sections do not provide the Council with
the exclusive authority to reopen a case, nor are they limited to the
review of an ALJ decision.72 These regulations are not specific as to
which authority within the Social Security Administration has the
power to reopen a determination or decision. 73 Section 404.987 uses
the pronoun "we" which is defined by the regulation to mean the So-
cial Security Administration.74 Thus, the sections permit any compo-
nent within the Administration (state agency, ALJ, or Appeals
Council) to reopen a determination or decision.75 In addition, sec-
tions 404.987-.989 apply not only to an ALJ decision but also to an ini-
tial determination, revised determination, and Appeals Council
decision. 76 Accordingly, sections 404.987-.989 permit any component
of the Social Security Administration to reopen a determination or
decision if the reopening is within the time limits provided by section
404.988.

7

68. The "Appeals Council Review" division includes sections 404.967 through
404.983 and 416.1467 through 416.1483.

69. 20 C.F.R. §§ 404.969, 416.1469 (1989).
70. Id.
71. The "Reopening and Revising Determinations and Decisions" division in-

cludes sections 404.987 through 404.996 and 416.1487 through 416.1494.
72. 20 C.F.R. §§ 404.987-.989, 416.1487-.1489 (1989).
73. See DeLong v. Heckler, 771 F.2d 266, 267-68 (7th Cir. 1985) (discussing the am-

biguous language of section 404.987).
74. 20 C.F.R. § 404.987(b) (1989).
75. This conclusion was discussed in Butterworth v. Bowen, 796 F.2d 1379, 1386-88

(11th Cir. 1986).

76. 20 C.F.R. §§ 404.987-.989, 416.1487-.1489 (1989).
77. Id.
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This conclusion is supported by the Secretary.78 Acquiescence
Ruling 87-2(11) states that:

Sections 404.987-404.995 and Sections 416.1487-416.1494
[of title 20 of the Code of Federal Regulations] set out the
rules for reopening and revising final determinations and de-
cisions. These rules use the word "we" to signify SSA com-
ponents, including the Appeals Council, and thus vest the
authority to reopen and revise in the Appeals Council as
well as in other SSA components. Therefore, under SSA
policy, the Appeals Council may reopen and revise any ALJ
or Appeals Council decision if the procedures and conditions
set forth in 20 C.F.R. Sections 404.987 and 404.988 or 416.1487
and 416.1488 are met. Such actions are subject only to the
time limits found in those' provisions and not the time limits
of any other regulations.79

It must also be recognized that section 404.969 and sections
404.987-.989 involve two separate time periods.80 The sixty-day time
period in section 404.969 constitutes a limitation period which begins
to run from the date of the A.J decision.81 The one to four year
schedule of section 404.988 begins on the date of the initial determi-
nation.8 2 The difference is significant. If an application is denied on
an initial determination, the time periods of section 404.988 begin.83

At this point, section 404.969 has not been and cannot be activated. If
the application continues through the review process, the one-year
reopening period for section 404.988 could expire before the issuance
of an ALJ decision.8 4 Because the Council's sixty-day review period
cannot begin until an ALJ decision is rendered, the one-year reopen-
ing and sixty-day review periods would not overlap.8 5 Further, if a

78. Acquiescence rulings re Butterworth, (June 1987-Dec. 1987 Transfer Binder]
Unempl. Ins. Rep. (CCH), 17,308, at 1920 (May 1, 1987).

79. Id.
80. See infra notes 81-87 and accompanying text.
81. 20 C.F.R. §§ 404.969, 416.1469 (1989).
82. 20 C.F.R. § 404.988(a), (b) (1989).
83. 20 C.F.R. § 404.988 (1989).
84. This argument was made by the Secretary in Cieutat v. Bowen, 824 F.2d 348,

355 (5th Cir. 1987). It is unlikely the four-year limitation would expire before the
Council could activate section 404.969. However, the four-year reopening period is sub-
ject to the very restrictive provisions of section 404.989. The difference between sec-
tion 404.969 and section 404.988 was emphasized by the Secretary in McCuin v.
Secretary of Health & Human Servs., Butterworth, and Marsh v. Heckler, [Sept. 1984-
Apr. 1985 Transfer Binder] Unempl. Ins. Rep. (CCH) 15,697, at 2251 (E.D. Cal. Feb.
14, 1984).

85. The interrelationship of section 404.969 and sections 404.987-.989 is analogous
to the interrelationship between a statute of limitations and the thirty-day appeal pe-
riod under FED. R. App. P. 4(a)(1). A statute of limitations begins to run on the day
when a particular "event" occurs. Under the regulations, the one-year and four-year
review periods of sections 404.987-.989 are activated when the initial determination
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claimant fails to seek a timely ALJ review, section 404.969 would not
be applicable.8 6 Because the one-year reopening period may expire
before the activation of the sixty-day review period, section 404.988
does not nullify section 404.969. Accordingly, as the Secretary has ar-
gued, the time limits of the two sections are not symmetric.8 7

The Secretary's interpretation also gives effect to sections
404.988(c)(1), (c)(5), (c)(9)(i), and (c)(11)(i). 8 8 These provisions can
be used only by the Secretary to reopen a determination or decision
because the sections would deny or revoke previously awarded bene-
fits.8 9 Under the "claimant only" and "fact/law" positions, these sec-
tions would be rendered meaningless and therefore limit the
Secretary's ability to protect the disability program. 90

Finally, sections 404.969 and 404.987-.989 are intended to serve
fundamentally different purposes. As the Secretary has explained,
the procedures allowing review of a claim by the state agency, ALJ,
and Appeals Council attempt to create administrative finality while
providing a foundation for routine review of decisions before the
Secretary's decision is subject to judicial review.91 In contrast, the re-
opening regulations provide the Secretary a method of reconsidera-
tion in extraordinary circumstances after a final administrative
determination or decision has been rendered.92

The independent functions of the review and reopening regula-

(the "event") is issued. Rule 4(a)(1) requires that a notice of appeal to a court of ap-
peals in a civil case be filed within thirty days after the date of the judgment of the
district court. FED. R. APP. P. 4(a)(1). Under the Secretary's regulations, the ALJ de-
cision is the "district court judgment" which can be appealed or reviewed within sixty
days. 20 C.F.R. 404.969 (1989). Thus, like the relationship between a statute of limita-
tions and FED. R. APP. P. 4(a)(1), section 404.969 and sections 404.987-.989 serve two
different functions and contain two separate time periods.

86. 20 C.F.R. §§ 404.971, 416.1471 (1989).
87. Cieutat, 824 F.2d at 352-57. See also McCuin, 817 F.2d at 170-72; Butterworth,

796 F.2d at 1384-89. Because section 404.969 permits the Appeals Council to conduct its
own motion review within sixty days of "a hearing decision or dismissal," the period of
review commehces on the date of the ALU's decision and not on the date of the initial
determination. Cieutat, 824 F.2d at 335 & n.9; 20 C.F.R. § 404.901 (1989).

88. See infra Appendix A.
89. Fox v. Bowen, 835 F.2d 1159, 1162-64 (6th Cir. 1987); Cieutat, 824 F.2d at 356

n.12; McCuin, 817 F.2d at 170; Butterworth, 796 F.2d at 1384-85; Munsinger v.
Schweiker, 709 F.2d 1212, 1215 (8th Cir. 1983).

90. This undesirable result would also occur under the "component" analysis if
the reviewing authority which wishes to reopen the determination or decision fails to
satisfy the jurisdictional requirements of Butterworth. The Secretary's interpretation
is consistent with the principle of statutory construction that prevents a specific stat-
ute from being nullified by a more general statute. Radzanower v. Touche Ross & Co.,
426 U.S. 148, 153 (1976); United States v. Chase, 135 U.S. 255, 260 (1890).

91. Cieutat, 824 F.2d at 355 & n.9; McCuin, 817 F.2d at 170; Butterworth, 796 F.2d
at 1384-85.

92. 20 C.F.R. §§ 404.987-.989, 416.1487-.1489 (1989).
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tions have been recognized by the United States Supreme Court.
9 3

After discussing the five-step evaluation procedure, the Court stated
in Califano v. Sanders94 that:

The Act and regulations thus create an orderly administra-
tive mechanism, with district court review of the final deci-
sion of the Secretary, to assist in the original processing of
the more than 7,600,000 claims filed annually with the Ad-
ministration.... By regulation, however, the administrative
scheme provides for additional consideration of the claim.
This is in the form of regulations for reopening of the
agency determination within specified time limits after the
date of initial determination: [twelve] months as a matter of
right and four years "upon a finding of good cause," which
exists if new material evidence is provided or specific errors
are discovered.... Moreover, the regulations permit reopen-
ing "[a]t any time" for the purpose of correcting clerical er-
rors or errors on the face of relevant evidence. 95

THE FUNCTION OF THE JUDICIARY

On several occasions, the Supreme Court has emphasized that an
agency's interpretation of its own regulations should be given consid-
erable weight.96 The principle, however, is not absolute. 97 A court
may not accept an agency's interpretation if the position is inconsis-
tent with the controlling statute or contrary to the wording of the
regulation.98

The United States Court of Appeals for the First Circuit con-
cedes "the possible interpretations of the regulations shows [sic],
there is no reading which would stretch the language of the regula-

93. See infra notes 94-95 and accompanying text.
94. 430 U.S. 99 (1977).
95. Id. at 102 (citations omitted).
96. United States v. Larionoff, 431 U.S. 864, 872 (1977); Udall v. Tallman, 380 U.S.

1, 16-17 (1965); Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 413-14 (1945). The
Court in Larionoff stated that:

The power of an administrative officer or board to administer a federal statute
and to prescribe rules and regulations ... [is only] the power to adopt regula-
tions to carry into effect the will of Congress as expressed by the statute. A
regulation which does not do this, but... create[s] a rule out of harmony with
the statute, is a mere nullity.

Larionoff, 431 U.S. at 873 n.12 (quoting Manhattan Gen. Equip. Co. v. Commissioner,
297 U.S. 129, 134 (1936)).

97. See infra note 98 and accompanying text.
98. Larionoff, 431 U.S. at 872-73; Udall, 380 U.S. at 16-17. This is a principle rec-

ognized by the First, Fifth, Sixth, Eighth, and Eleventh Circuits. Fox, 835 F.2d at 1162-
63; Cieutat, 824 F.2d at 356-57; McCuin, 817 F.2d at 168; Butterworth, 796 F.2d at 1384;
Munsinger, 709 F.2d at 1214-16. The First and Eleventh Circuits, however, found that
the Secretary's interpretation in McCuin and Butterworth were inconsistent with the
overall regulations. McCuin, 817 F.2d at 168; Butterworth, 796 F.2d at 1384.
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tions to a considerable extent."99 This admission is the death knell
for all interpretations except that of the Secretary. Because the Sec-
retary's position has been found to be reasonable, that interpretation
must be accepted by the courts.10 0 The "component," "claimant
only," and "fact/law" positions are creative interpretations of the
statute, and each has its own particular benefits and shortcomings.10 1

The formation of creative interpretations, however, is not the func-
tion of the judiciary in this dispute. If an agency's interpretation is
not contrary to the statute or to the language of the regulation,
courts "need not tarry . . .over the various ambiguous terms and
complex interrelations of the regulations. '1 0 2

The Supreme Court's continued emphasis on the Secretary's
broad authority to regulate the disability program provides further
reason why the Secretary's interpretation of sections 404.969 and
404.987-.989 should be adopted by the federal courts. In Heckler v.
Campbell,10 3 and Bowen v. Yuckert,10 4 the Court upheld regulations
promulgated by the Secretary to provide a reliable and uniform eval-
uation process.1 0 5 The Court emphasized that such regulations were
necessary because of the more than two million claims the Secretary
evaluated each year. 0 6 More than 200,000 of those decisions were re-
viewed by ALJs.1 0 7

With millions of disability applications filed each year, there is
no doubt that the Secretary will make errors in processing. Sections
404.969 and 404.987-.989 provide the Secretary with the ability to cor-
rect errors and to produce uniform decisions.' 08 Section 404.969 per-
mits the Appeals Council to conduct routine reviews to ensure that
the nearly seven hundred ALJs are uniformly processing the disabil-
ity claims.10 9 If an error by the state agency or ALJ is overlooked on
review, or the Appeals Council makes a mistake, sections 404.987-.989
provide the claimant and the Secretary with a second opportunity to

99. McCuin, 817 F.2d at 171. The "possible interpretations" referred to by the
First Circuit include the Secretary's interpretation of sections 404.969, 404.987-.989. Id.
at 169-71. See Cieutat, 824 F.2d at 356-57 & nn.12-13.

100. Larionoff, 431 U.S. at 872; Udall, 380 U.S. at 16-17.
101. For a discussion of the advantages and disadvantages of the four interpreta-

tions, see McCuin, 817 F.2d at 169-71; Cieutat, 824 F.2d at 354-57, nn.12-13.
102. Larionoff, 431 U.S. at 872.
103. 461 U.S. 458, 468 (1983) (approving the Secretary's use of the medical-voca-

tional guidelines found in 20 C.F.R. Pt. 404, Subpt. P, Appendix 2).
104. 482 U.S. 137, 154 (1987) (upholding the Secretary's use of 20 C.F.R.

§§ 404.1520(d), 416.920(d), commonly known as the severity regulation).
105. Yuckert, 482 U.S. at 153; Campbell, 461 U.S. at 461 n.2.
106. Yuckert, 482 U.S. at 153.
107. Id. at 153 (1987); Soc. SEC. ADMIN. ANN. REP. 15 (1987).
108. See 20 C.F.R. §§ 404.988(c)(8), 404.989(a)(2), (a)(3) (1989).
109. Soc. SEC. ADMIN. ANN. REP. 33 (1987).
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reconsider a claim and make any necessary corrections.1 10 Because
the Secretary's interpretation of sections 404.969 and 404.987-.989 does
not conflict with the language of the regulations or the statute, and it
increases the reliability and uniformity of disability determinations,
the rationale of Campbell and Yuckert direct the adoption of the Sec-
retary's position.

IMPACT OF THE SECRETARY'S INTERPRETATION

The four interpretations of sections 404.969 and 404.987-.989 have
all developed in cases in which the Appeals Council has used its au-
thority to deny benefits.' The reopening sections can be used to
deny benefits." 2 The regulations, however, also permit the Secretary
to reopen applications to provide benefits."13 As the United States
Court of Appeals for the Fifth Circuit recognized in Cieutat:

Reopening, of course, can be favorable to the claimant.
Given the vastness of the Social Security claims process,
many errors are bound to occur as to which reopening would
be appropriate, and, given that reopening is expressly au-
thorized for periods many times as long as those for appeal,
to restrict it (where the appeal time has elapsed) . . . may
substantially frustrate the purpose of the reopening
regulations."

4

The irony of the "claimant only," "component," and "fact/law" posi-
tions is that by attempting to preserve benefits for one individual, the
courts could be denying benefits to countless claimants who are un-
able to obtain a reopening as a result of the restrictive interpreta-
tions. For this reason alone, the "claimant only," "component," and
"fact/law" interpretations should be rejected.

CONCLUSION

Despite United States Supreme Court opinions mandating uni-
formity and deference to the Secretary's regulatory authority," 5 four
theories have emerged as to the Secretary's ability to reopen disabil-
ity determinations and decisions."i 6 Because the "claimant only,"
"component," and "fact/law" interpretations of sections 404.969 and

110. Cieutat, 824 F.2d at 357 n.13.
111. See Yuckert, 482 U.S. at 143; Campbell, 461 U.S. at 463; Fox, 835 F.2d at 1163-

64; Cieutat, 824 F.2d at 351; McCuin, 817 F.2d at 163; Butterworth, 796 F.2d at 1382;
Munsinger, 709 F.2d at 1214-16.

112. See 20 C.F.R. §§ 404.987-.996, 416.1487-.1494 (1989).
113. Id.
114. Cieutat, 824 F.2d at 357 n.13.
115. Bowen v. Yuckert, 482 U.S. 137, 145 (1987); Heckler v. Campbell, 461 U.S. 458,

466 (1983).
116. See supra notes 40-67 and accompanying text.
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404.987-.989 were developed to restrict the Secretary's ability to regu-
late the social security program, these positions are contrary to
Supreme Court precedent and must be reversed. The proper analysis
of sections 404.969 and 404.987-.989 is to permit the Appeals Council
to review an ALJ decision within sixty days of that decision and to
allow a claimant or component of the SSA to reopen a disability
determination or decision within twelve months for any reason or
within four years of the initial decision if good cause is
demonstrated.

117

APPENDIX A

REOPENING AND REVISING DETERMINATIONS AND
DECISIONS

20 C.F.R. § 404.987 REOPENING AND REVISING DETERMINATIONS

AND DECISIONS.

(a) General. Generally, if you are dissatisfied with a determina-
tion or decision made in the administrative review process, but do not
request further review within the stated time period, you lose your
right to further review. However, a determination or a decision made
in your case may be reopened and revised. After we reopen your
case, we may revise the earlier determination or decision.

(b) Procedure for reopening and revision. You may ask that a
determination or a decision to which you were a party be revised.
The conditions under which we will reopen a previous determination
or decision are explained in § 404.988.
§ 404.988 CONDITIONS FOR REOPENING.

A determination, revised determination, decision, or revised deci-
sion may be reopened-

(a) Within 12 months of the date of the notice of the initial de-
termination, for any reason;

(b) Within four years of the date of the notice of the initial deter-
mination if we find good cause, as defined in § 404.989, to reopen the
case, or

(c) At any time if-
(1) It was obtained by fraud or similar fault;
(2) Another person files a claim on the same earnings record and

allowance of the claim adversely affects your claim;

117. The conflicting interpretations among the federal courts could be easily re-
solved if the Secretary would amend the existing regulations in order to eliminate the
confusing structure of the reopening provisions. A revision of the regulations clarify-
ing the Secretary's reopening, review, and revising procedures would save claimants,
the SSA, and the federal government money, manpower, and frustration.
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(3) A person previously determined to be dead, and on whose
earnings record your entitlement is based, is later found to be alive;

(4) Your claim was denied because you did not prove that the in-
sured person died, and the death is later established-

(i) By reason of an unexplained absence from his or her resi-
dence for a period of 7 years; or

(ii) By location or identification of his or her body;
(5) The Railroad Retirement Board has awarded duplicate bene-

fits on the same earnings record;
(6) It either-
(i) Denies the person on whose earnings record your claim is

based gratuitous wage credits for military or naval service because
another Federal agency (other than the Veterans Administration)
has erroneously certified that it has awarded benefits based on the
service; or

(ii) Credits the earnings record of the person on which your
claim is based with gratuitous wage credits and another Federal
agency (other than the Veterans Administration) certifies that it has
awarded a benefit based on the period of service for which the wage
credits were granted;

(7) It finds that the claimant did not have insured status, but
earnings were later credited to his or her earnings record to correct
errors apparent on the face of the earnings record (section
205(c)(5)(C) of the Act), to enter items transferred by the Railroad
Retirement Board, which were credited under the Railroad Retire-
ment Act when they should have been credited to the claimant's So-
cial Security earnings record (section 205(c)(5)(D) of the Act), or to
correct errors made in the allocation of wages or self-employment in-
come to individuals or periods (section 205(c)(5)(G) of the Act),
which would have given him or her insured status at the time of the
determination or decision if the earnings had been credited to his or
her earnings record at that time, and the evidence of these earnings
was in our possession or the possession of the Railroad Retirement
Board at the time of the determination or decision;

(8) It is wholly or partially unfavorable to a party, but only to
correct clerical error or an error that appears on the face of the evi-
dence that was considered when the determination or decision was
made;

(9) It finds that you are entitled to monthly benefits or to a lump
sum death payment based on the earnings of a deceased person, and
it is later established that:

(i) You were convicted of a felony or an act in the nature of a
felony for intentionally causing that person's death; or

1990]
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(ii) If you were subject to the juvenile justice system, you were
found by a court of competent jurisdiction to have intentionally
caused that person's death by committing an act which, if committed
by an adult, would have been considered a felony or an act in the na-
ture of a felony;

(10) It either-
(i) Denies the person on whose earnings record your claim is

based deemed wages for internment during World War II because of
an erroneous finding that a benefit based upon the internment has
been determined by an agency of the United States to be payable
under another Federal law or under a system established by that
agency; or

(ii) Awards the person on whose earnings record your claim is
based deemed wages for internment during World War II and a bene-
fit based upon the internment is determined by an agency of the
United States to be payable under another Federal law or under a
system established by that agency; or

(11) It is incorrect because-
(i) You were convicted of a crime that affected your right to re-

ceive benefits or your entitlement to a period of disability; or
(ii) Your conviction of a crime that affected your right to receive

benefits or your entitlement to a period of disability is overturned.
§ 404.989 GOOD CAUSE FOR REOPENING.

(a) We will find that there is good cause to reopen a determina-
tion or decision if-

(1) New and material evidence is furnished;
(2) A clerical error in the computation or recomputation of bene-

fits was made; or
(3) The evidence that was considered in making the determina-

tion or decision clearly shows on its face that an error was made.
(b) We will not find good cause to reopen your case if the only

reason for reopening is a change of legal interpretation or adminis-
trative ruling upon which the determination or decision was made.

Sections 416.1487-.1489 state:

REOPENING AND REVISING DETERMINATIONS AND
DECISIONS

§ 416.1487 REOPENING AND REVISING DETERMINATIONS AND

DECISIONS.

(a) General. Generally, if you are dissatisfied with a determina-
tion or decision made in the administrative review process, but do not
request further review within the stated time period, you lose your
right to further review. However, a determination or a decision made

[Vol. 23
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in your case may be reopened and revised. After we reopen your
case, we may revise the earlier determination or decision.

(b) Procedure for reopening and revision. You may ask that a
determination or a decision to which you were a party be revised.
The conditions under which we will reopen a previous determination
or decision are explained in § 416.1488.
§ 416.1488 CONDITIONS FOR REOPENING.

A determination, revised determination, decision, or revised deci-
sion may be reopened-

(a) Within 12 months of the date of the notice of the initial de-
termination, for any reason;

(b) Within two years of the date of the notice of the initial deter-
mination if we find good cause, as defined in § 416.1489, to reopen the

case; or

(c) At any time if it was obtained by fraud or similar fault.
§ 416.1489 GOOD CAUSE FOR REOPENING.

(a) We will find that there is good cause to reopen a determina-

tion or decision if-

(1) New and material evidence is furnished;

(2) A clerical error was made; or

(3) The evidence that was considered in making the determina-

tion or decision clearly shows on its face that an error was made.

(b) We will not find good cause to reopen your case if the only
reason for reopening is a change of legal interpretation or adminis-

trative ruling upon which the determination or decision was made.

APPENDIX B

EIGHTH CIRCUIT SOCIAL SECURITY DECISIONS OF 1989

In 1983, the United States Court of Appeals for the Eighth Cir-

cuit issued the decision of Munsinger v. Schweiker, 709 F.2d 1212 (8th
Cir. 1983), becoming the first appellate court to address the jurisdic-

tional power of the Secretary of Health and Human Services to reo-
pen social security disability cases. In 1989, the Eighth Circuit

rendered forty-four opinions addressing the topic of social security
law. The issues presented to the court were highly diverse,, ranging

from routine questions of attorney's fees to the bizarre question of

the rights of an illegitimate child who was allegedly fathered by a

sterile man. Listed below is a summary of the Eighth Circuit opin-
ions for 1989.

Hutsell v. Sullivan, 892 F.2d 747 (8th Cir. 1989). ALJ's credibil-

ity findings, if substantiated by the evidence, must be affirmed.
"When a claimant's subjective complaints of pain 'are explicitly dis-
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credited for legally sufficient reasons articulated by the ALJ,' the
Secretary's burden may be met by use of the grid." The ALJ com-
mitted no error in finding the claimant's nonexertional impairment
pain did not prevent him from performing light work; therefore, ap-
plication of the grid was appropriate. The ALJ properly rejected the
vocational evaluation report which suggested claimant was mentally
retarded. The report was the only evidence indicating mental retar-
dation. The ALJ found the alleged impairment was inconsistent with
the claimant's skilled work background.

Ludden v. Bowen, 888 F.2d 1246 (8th Cir. 1989). An ALJ may not
discredit a claimant's allegations of pain merely because objective evi-
dence is lacking. An ALJ may discredit the complaints only if they
are inconsistent with the whole of the record. If an ALJ rejects alle-
gations of pain, he or she must make an expressed credibility deter-
mination detailing the reasons for the decision. Subjective
complaints of pain are not to be rejected merely based on the per-
sonal observations of the ALJ. At the time of the hearing, the claim-
ant was taking four different prescription medications for pain and
had been treated by three doctors about forty times. The hypotheti-
cal questions posed to the vocational expert were defective. The
questions did not include the claimant's complaints of pain.

Connell v. Bowen, 888 F.2d 1250 (8th Cir. 1989). Recipient was
not "without fault" in her retention of benefit overpayments for pur-
poses of waiver of recoupment. Recipient failed to file the required
annual report of earnings for several years. Reduction of amount of
recoupment to be made from benefits payable to recipient was war-
ranted. The evidence established that her actions were negligent
rather than willful. Her income after recoupment deductions was
not enough to meet her reasonable living expenses.

Wheeler v. Sullivan, 888 F.2d 1233 (8th Cir. 1989). Evidence sup-
ported the ALJ's conclusion that the claimant's mental condition did
not meet a listed impairment. Because the claimant suffered from a
severe mental impairment, the Secretary was required to use voca-
tional expert testimony or similar evidence to show that there were
jobs in the national economy which the claimant could perform.

Nimick v. Secretary of Health & Human Servs., 887 F.2d 864 (8th
Cir. 1989). The determination that the claimant was able to perform
her past relevant work as a machine operator was not substantially
supported by the evidence. Claimant's previous job required lifting
twenty pounds which exceeded the five to ten pound restriction
placed on claimant by her physician.

Russell v. Sullivan, 887 F.2d 170 (8th Cir. 1989). The Secretary
could not be held in contempt for failing to pay attorneys' fees. No

[Vol. 23
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court order directing the Secretary to pay the fees existed. The fees
had been awarded by the Secretary. under 42 U.S.C. § 406(a) and were
not subject to the review of the court. Because the award was unre-
viewable and the district court had not issued the award, it could not
force the compliance of the Secretary.

Pope v. Bowen, 886 F.2d 1038 (8th Cir. 1989). The ALJ's failure
to recognize that the burden of proof shifted to the Secretary after
determining that the claimant could not perform his previous work
constituted reversible error.

Burns v. Sullivan, 888 F.2d 1218 (8th Cir. 1989). Evidence
showed that the claimant did not suffer from a somatoform disorder.
The court found that the ALJ had properly evaluated the claimant's
allegations of pain. Medical reports undermined claimant's subjective
complaints of pain.

Wilson v. Sullivan, 886 F.2d 172 (8th Cir. 1989). The standard of
review by a trial court is whether the Secretary's decision is sup-
ported by "substantial evidence on the record as a whole," rather
than "substantial evidence." Under the "substantial evidence on the
record as a whole" analysis, the court must take into account evi-
dence which fairly detracts from the weight of the evidence relied
upon by the Secretary and apply a balancing test to the contradictory
evidence before making a determination. The claimant, who had un-
dergone two laminectomies and a spinal fusion for back pain, was dis-
abled even though he had brief periods of relief immediately
following his first operation.

Buck v. Bowen, 885 F.2d 451 (8th Cir. 1989). The Secretary im-
properly discredited a psychological report and erred by relying
solely on the use of the medical-vocational guidelines to establish the
existence of substantial, gainful employment which the claimant
could perform. Claimant suffered nonexertional impairments which
were not contemplated by the guidelines.

Brooks v. Sullivan, 882 F.2d 1375 (8th Cir. 1989). Claimant's
statements should not have been found lacking in credibility with re-
gard to his limitations. The testimony of claimant's wife and former
employer regarding claimant's limitations should have been consid-
ered and evaluated. The ALJ erred in applying the medical-voca-
tional guidelines in the context of nonexertional impairments. The
testimony by claimant, his wife, and former employer indicated that
claimant was hindered by nonexertional impairments. Claimant suf-
fered from back pain requiring him to walk for as much as fifteen
minutes each hour. Claimant's physical restrictions rendered him
unable to perform sedentary work because of his inability to sit for



CREIGHTON LAW REVIEW

prolonged periods of time. The court held that the Secretary needed
the testimony of a vocational expert.

Bryant v. Bowen, 882 F.2d 1331 (8th Cir. 1989). A forty-eight-
year-old woman who suffered from obesity, varicose veins, back
problems, irritable bowel syndrome, passive-aggressive personality
disorder, and a pattern of social isolation was unable to work as an
office helper. Claimant was entitled to an award of benefits.

Gibson v. Secretary of Health & Human Servs., 882 F.2d 329 (8th
Cir. 1989). ALJ's failure to consider the combined effect of claim-
ant's low intellectual functioning and physical limitations required a
remand.

Nash ex rel. Alexander v. Bowen, 882 F.2d 1291 (8th Cir. 1989).
The regulations adopted by the Secretary for determining whether a
child under the age of eighteen has an impairment which is of com-
parable severity to that which would render an adult disabled was
not invalid as applied to a three-year-old child suffering from child-
hood sickle cell anemia. The finding that the child was not disabled
was not supported by substantial evidence. The physician's opinion
found "'no documented evidence of frequent crisis situations'" but
was made without access to evidence indicating that the child's epi-
sodes of pain were recurrent and severe. Because of the difficulty in
interpreting the regulation pertaining to sickle cell anemia as it per-
tains to a child under the age of eighteen, a remand was required to
permit the ALJ to submit further inquiries to the doctor who deter-
mined that the child did not meet any of the requirements for a de-
termination of disability.

Cabrnoch v. Bowen, 881 F.2d 561 (8th Cir. 1989). Claimant suf-
fered physiological and psychological impairments. The court found
that the ALJ properly discredited claimant's testimony as inconsis-
tent with the evidence and held that there was substantial evidence
that the claimant could perform her past work as a housekeeper.

Williams v. Bowen, 879 F.2d 447 (8th Cir. 1989). The court found
the claimant's asthma and obstructive pulmonary disease met section
3.02 C of 20 C.F.R. Part 404, Subpart P, Appendix 1. The court noted
that the impairment was proven by the treating physician's diagnosis,
medical evidence, and arterial blood gas tests.

McC7ees v. Sullivan, 879 F.2d 451 (8th Cir. 1989). The Court held
that although hearsay is admissible, mere hearsay which tends to be
unreliable was insufficient evidence to rebut the claimant's testi-
mony. An informational interview by an anonymous hearing officer
on which the ALJ exclusively relied upon to discredit the claimant's
testimony lacked reliability.

Matthews v. Bowen, 879 F.2d 422 (8th Cir. 1989). Opinions of
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treating physicians were not conclusive of the claimant's disability
status. Their opinions had to be supported by medically acceptable
diagnostic or clinical data. The ALJs rejection of the claimant's sub-
jective complaints of pain was supported by substantial evidence of
inconsistency between the medical reports and claimant's testimony.
The ALJ did not need to order consultive examination as to a mental
condition because the only evidence of an emotional problem was
claimant's testimony and a prescription of anti-depressant
medication.

Sobania v. Secretary of Health & Human Servs., 879 F.2d 441
(8th Cir. 1989). Substantial evidence showed a claimant who had suf-
fered severe burns covering thirty percent of his body could perform
the work described by the vocational expert. The record showed
claimant's complaints were uncorroborated. The ALJ's credibility
finding was justified. The ALJ could rely on the testimony of the vo-
cational expert, notwithstanding claimant's allegation that the hypo-
thetical presented to the vocational expert omitted pertinent facts
which were rejected by the ALJ.

Cotter v. Bowen, 879 F.2d 359 (8th Cir. 1989). Contingent fee ar-
rangement between claimant and his attorney had to be considered
as a factor in the determination of a "reasonable fee" and could also
support enhancement or reduction under the Social Security Act.
The district court should consider the results obtained by the attor-
ney and any delays in setting the reasonable fee.

Thompson v. Sullivan, 878 F.2d 1108 (8th Cir. 1989). The pre-
sumption provided by the SSDI regulations that a claimant who
earned in excess of $300 per month was engaging in substantial gain-
ful activity did not discharge the duty of the ALJ to develop a full
record. The record should have been developed with regards to the
claimant's employment in light of the Administration's notation on
an activity report that the claimant's disability required family mem-
bers to assist in performing the job for which claimant was being
paid.

Darling v. Bowen, 878 F.2d 1069 (8th Cir. 1989). Disabled widows
and widowers who were no longer entitled to Supplemental Security
Income benefits because of the 1984 Social Security increases were
deemed to have no more income, for purposes of Medicaid eligibility,
than would qualify them for SSI benefits. This holding effects states
in which Medicaid may not be provided automatically to people quali-
fying for SSI.

Eichinger v. Bowen, 878 F.2d 259 (8th Cir. 1989). The ALJ prop-
erly relied on the medical expert's testimony regarding the claim-
ant's lack of mental impairment. The claimant, who suffered from
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brain damage, failed to establish a mental impairment sufficient to
award benefits in which work testing showed the claimant was able
to maintain his concentration. The ALJ properly evaluated claim-
ant's subjective complaints of pain.

Thomas v. Sullivan, 876 F.2d 666 (8th Cir. 1989). The claimant's
particular daily activities were not considered substantial evidence
supporting denial of benefits. It was not necessary that the claimant
proved that she was bedridden or helpless to be found disabled. "[T]o
perform a certain type of work, the claimant must have the ability to
perform the requisite acts day in and day out, in the sometimes com-
petitive and stressful conditions in which real people work in the real
world."

Warford v. Bowen, 875 F.2d 671 (8th Cir. 1989). The evidence
supported the Secretary's conclusion that a right-handed claimant
with a seizure disorder and hemiplegia of the left arm and leg re-
tained the ability to perform his past work as a data controller clerk
or assistant librarian. The seizures occurred only twice a year and
were controllable through medication. A medical condition was not
considered disabling if it could be controlled by treatment.

Huett v. Bowen, 873 F.2d 1153 (8th Cir. 1989). The claimant was
not considered a "prevailing party" under the Equal Access to Justice
Act for purposes of attorneys' fees. The award was made in light of
the Social Security Disability Benefits Reform Act. Judicial review
was not essential for receipt of benefits.

Jackson v. Bowen, 873 F.2d 1111 (8th Cir. 1989). A specific diag-
nosis of a particular disease from which the claimant was suffering
was held not to be a prerequisite to granting Social Security benefits
if objective medical evidence of disability was presented. The district
court could grant benefits after determining that the subjective com-
plaints were credible.

Starks v. Bowen, 873 F.2d 187 (8th Cir. 1989). Substantial evi-
dence showed that the claimant was "literate" and thus not entitled
to any benefits under the medical-vocational guidelines. Claimant's
test scores and the acknowledgement that he would know some
words in newspaper articles suggested an ability to read. Even
though the claimant was capable of reading and writing only the sim-
plest of messages, he was held to be literate.

Johnson v. Secretary of Health & Human Servs., 872 F.2d 810
(8th Cir. 1989). Disability determinations were made by evaluating
the cumulative effect of a claimant's disabilities. The claimant suf-
fered from severe headaches and was required to lie down several
times each day for extended periods. The court found the claimant
disabled.
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Zenker v. Bowen, 872 F.2d 268 (8th Cir. 1989). Substantial evi-
dence supported the ALJ's conclusion that the claimant could per-
form substantial gainful activity thus precluding any benefits. The
ALJ found that the claimant could work more hours as a dishwasher
and average more than $300 per month in wages.

Jelinek v. Bowen, 870 F.2d 457 (8th Cir. 1989). The ALJ erred by
completely disregarding the claimant's vocational expert's testimony.
In addition, the government consultant's testimony failed to support
the ALJ's findings. The ALJ's hypothetical to the consultant misrep-
resented the factual record.

James ex rel. James v. Bowen, 870 F.2d 448 (8th Cir. 1989). The
A.J found that the claimant's physical impairments did not interfere
with his past work as a butcher. Claimant's tuberculosis was appar-
ently cured, the alcohol abuse had subsided, and the claimant had not
sought any medical attention for his complaints of pain.

Hammonds v. Bowen, 870 F.2d 446 (8th Cir. 1989). The Eighth
Circuit refused to review the Secretary's decision not to reopen a
prior claim of disability. The court justified its refusal because the
prior claim had not been reconsidered on the merits. Claimant's fail-
ure to appeal the termination did not justify the reopening of the
prior claim.

Andres v. Bowen, 870 F.2d 453 (8th Cir. 1989). Considering the
evidence, the ALJ refused to believe the claimant's allegations of
dyslexia, numbness, and reduced visual acuity. The ALJ's hypotheti-
cal to the vocational expert included the claimant's particular physi-
cal and mental impairments. Fair judicial review of the ALJ's
determination could be accomplished although a portion of the rec-
ord containing the cross-examination of the vocational expert was
missing. The ALJ discussed the missing portion of the record in his
written decision.

Marshall v. Bowen, 871 F.2d 68 (8th Cir. 1989). The Secretary
should have considered the claimant's intolerance to stress in deter-
mining her ability to work. The record lacked evidence regarding the
claimant's ability to engage in medium work.

Hudson v. Bowen, 870 F.2d 1392 (8th Cir. 1989). A claim would
be considered "reopened as a matter of administrative discretion
where the Secretary reconsiders the merits of the application previ-
ously denied." The Secretary's final decision may be judicially re-
viewed to the extent it has been reopened. The mere recitation of
evidence accompanying the application did not constitute a reopening
of the prior application. Therefore, the prior denial had res judicata
effect, and judicial review of the instant denial was inappropriate.
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Furthermore, the ALJ improperly applied the second step of the se-
quential evaluation.

Crus v. Bowen, 867 F.2d 1183 (8th Cir. 1989). Alcoholism was not
necessarily a disability. "The mere fact that working may cause pain
or discomfort does not mandate a finding of disability." A physician
concluded that the claimant was not "an alcoholic because she could
control her drinking and could function well when she did not
drink."

Luke ex rel. Luke v. Bowen, 868 F.2d 974 (8th Cir. 1989). Under
the Social Security Act, the claimant, who was seeking surviving
child's insurance benefits, had to demonstrate that he was the biolog-
ical child of the wage earner. The Secretary denied the application
for benefits despite wage earner's written and public statements ac-
knowledging paternity because the substantial evidence showed the
wage earner had undergone a successful vasectomy.

Gunnels v. Bowen, 867 F.2d 1121 (8th Cir. 1989). The ALJ erred
by disregarding the claimant's psychological and physical responses
to stress on her ability to work as a switchboard operator. Clarifica-
tion of physician's classification of claimant's functional capacity was
required because it was unclear whether all of claimant's impair-
ments were considered.

Cantrell v. Secretary of Health & Human Servs., 867 F.2d 1137
(8th Cir. 1989). Claimant's nonexertional impairments, including "se-
vere pain in her lower back, "leg cramps, and leg swelling requiring
removal of leg braces and the need to be free to shift positions, pre-
vented use of the medical-vocational guidelines.

Easter v. Bowen, 867 F.2d 1128 (8th Cir. 1989). The ALJ should
have considered claimant's testimony regarding her somatoform or
conversion disorder causing claimant "to believe that her physical ail-
ments are more serious than the clinical data would suggest." The
ALJ failed to make an express finding that claimant's testimony was
not credible.

Long v. Bowen, 866 F.2d 1066 (8th Cir. 1989). An ALJ may use
the medical-vocational guidelines to assess a claimant's ability to sat-
isfy the strength requirements of a job if the ALJ expressly discred-
ited a claimant's allegations of pain for legally sufficient reasons.
The ALJ found that claimant's allegations of pain were "inconsistent
with daily activities, lack of treatment, demeanor, and objective med-
ical evidence."

Mackinaw v. Bowen, 866 F.2d 1023 (8th Cir. 1989). The court
held that the Secretary could not use the medical-vocational guide-
lines to determine that the claimant could do sedentary work when
"he was precluded from walking beyond three blocks, standing

[Vol. 23



1990] REOPENING SOCIAL SECURITY DECISIONS 571

longer than half an hour, and sitting for more than one hour." The
claimant experienced rectal and abdominal pain and bleeding if he
bent or squat and was frequently required to empty his ileostomy
bag.

Johnson v. Bowen, 866 F.2d 274 (8th Cir. 1989). The claimant's
failure to seek any medical treatment for almost two years was prop-
erly considered in discounting the disabling nature of claimant's
seizures and headaches. The claim was denied on the ground that
the claimant was non-compliant despite his argument that he lacked
financial resources for medical treatment. The evidence indicated
that a physician had given the claimant one year's supply of
medication.

Fowler v. Bowen, 866 F.2d 249 (8th Cir. 1989). The ALJ failed to
give proper weight to statements by physicians that the claimant was
totally disabled due to his heart disease and mental problems. The
AL's own observations and beliefs as to what medical evidence
should have demonstrated did not constitute substantial evidence.




