
FUNDAMENTAL PUBLIC POLICY-PER SE RULE OR
CASE-BY-CASE DETERMINATION: MODERN

COMPUTER SYSTEMS V. MODERN
BANKING SYSTEMS

INTRODUCTION

A choice-of-law provision in a franchise agreement is beneficial
to both the franchisor and franchisee. By setting forth the applicable
law, these provisions enable the parties to better predict their rights
and obligations under the agreement.' A choice-of-law provision also
allows a franchisor to have all of its agreements construed in accord-
ance with one body of law.2 Although protecting these interests is
important, courts have, under certain circumstances, refused to en-
force choice-of-law provisions when they conflict with state
legislation.3

The conflict between a state statute and a choice-of-law provision
was at issue in Modern Computer Systems v. Modern Banking Sys-
tems.4 The United States Court of Appeals for the Eighth Circuit ap-
plied section 187 of the Restatement (Second) of Conflict of Laws in
holding that a choice-of-law provision prevailed over the Minnesota
Franchise Act 5 (Act), notwithstanding a non-waiver provision con-
tained in the Act.6 Sitting en banc, the court reversed its prior panel
decision in which it had held that the choice-of-law provision was un-
enforceable because the Act embodied a fundamental policy of
Minnesota.

7

This Note initially summarizes the facts and holding in Modern
Banking8 and then discusses the general enforceability of a choice-of-
law provision.9 The Note also analyzes section 187 of the Restate-

1. Appellee's Petition for Rehearing En Banc at 11, Modern Computer Sys. v.
Modern Banking Sys. (8th Cir. 1989) (No. 88-1393).

2. Id.
3. See infra notes 168-84 and accompanying text.
4. 871 F.2d 734 (8th Cir. 1989) (en banc).
5. MINN. STAT. ANN. § 80C.01-.03 (West 1986). Section 80C.21 of the Minnesota

Franchise Act states: "Any condition, stipulation or provision purporting to bind any
person acquiring any franchise to waive compliance with any provision of sections
80C.01 to 80C.22 or any rule or order thereunder is void." MINN. STAT. ANN. 80C.21
(West 1986).

6. Id at 738-40. A non-waiver provision is intended to prevent a franchisor from
waiving compliance with a state's franchise laws through the use of a choice-of-law
provision. See infra notes 76-77 and accompanying text.

7. Modern Banking, 871 F.2d at 738.
8. See infra notes 13-53 and accompanying text.
9. See infra notes 62-75 and accompanying text.



CREIGHTON LAW REVIEW

ment (Second) of Conflict of Laws and the application of this section
to cases in which a choice-of-law provision and a state statute were in
conflict.10 The Note concludes with an analysis of the Modern Bank-
ing decision 1 and asserts that courts that have confronted a conflict
between a choice-of-law provision and a state statute have correctly
enforced a choice-of-law provision when the parties were of equal
strength but that the protections of the statute must be invoked
when unequal bargaining power exists between the parties.12

FACTS AND HOLDING

On October 22, 1980, Modern Computer Systems (Modern Com-
puter) and Modern Banking Systems (Modern Banking) entered into
an agreement that gave Modern Computer exclusive rights to dis-
tribute Modern Banking's computer systems in Minnesota.13 The dis-
tributorship agreement, a standard form contract with non-negotiable
terms, contained a choice-of-law provision 14 that stipulated that Ne-
braska law would apply in the event that litigation arose between the
two companies.

15

From 1981 through 1987, Modern Computer purchased over $3.6
million of computer hardware and software from Modern Banking
and amassed a client list of eighty-six financial institutions in the re-
gion in which it distributed Modern Banking systems.16 Although
Modern Computer had grown from a two-person operation to a thriv-
ing company with twenty-five employees, Modern Computer re-
mained financially dependent on its continuing relationship with
Modern Banking.17 Over seventy percent of Modern Computer's
business was in some way related to the maintenance and sale of
Modern Banking systems and the sale of supplies required for the

10. See infra notes 78-184 and accompanying text.
11. See infra notes 185-252 and accompanying text.
12. See infra notes 250-57 and accompanying text. For a somewhat different anal-

ysis of the Eighth Circuit's decision in Modern Banking, see Pitegoff, Choice of Law in
Franchise Agreements, 9 FRANCHISE L.J. 1 (1989).

13. Modern Computer Sys. v. Modern Banking Sys., 871 F.2d 734, 735 (8th Cir.
1989) (en banc). The agreement covered both computer hardware and software. The
software had been designed and developed by Modern Banking. The hardware had
been created by Texas Instruments Corporation. Modern Computer paid a premium
for the hardware to obtain the software developed by Modern Banking because the
software facilitated the use of the systems by commercial banking establishments. Id.
at 735-36.

14. Id. at 735. Paragraph 16 of the Modern Computer-Modern Banking agree-
ment stated: "[t]he parties agree that this agreement shall be governed by the laws of
Nebraska." Id. at 739.

15. Id. Nebraska was Modern Banking's place of business. Id.
16. Id, at 736.
17. Id.
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systems.'
8

As Modern Computer's business expanded, computer systems
were installed in hundreds of institutions in the United States. 19 All
of Modern Computer's business outside of Minnesota was unrelated
to Modern Banking and its products.20 In 1983, Modern Computer at-
tempted to expand its business into Wisconsin.21 However, Modern
Banking threatened to enter the Minnesota market as a direct com-
petitor of Modern Computer if Modern Computer persisted with its
expansion plans.22 In response to this threat, Modern Computer's ex-
pansion plans were dismantled. 23 In 1986, Modern Banking sought to
convert all of its distributors to licensees. 24 All of the distributors ex-
cept Modern Computer consented to Modern Banking's demand for a
licensor-licensee arrangement. 25 Because Modern Computer re-
mained a distributor, Modern Banking began to charge Modern Com-
puter more for software than Modern Banking charged its
licensees.

26

Modern Computer, disturbed by the way its relationship with
Modern Banking had deteriorated, filed suit in a Minnesota state
court.2 7 Through the suit, Modern Computer sought to have its
rights under the distributorship agreement determined. 2 On Octo-
ber 20, 1987, Minnesota District Court Judge Thomas Murphy re-
fused to assert jurisdiction over the parties because they had included
a forum selection clause in their distributorship agreement.29 The
clause stated that the parties had agreed to exclusive venue in Doug-
las County, Nebraska, if any litigation arose concerning the

18. Id.
19. Id.
20. Id.
21. Id. at 736.
22. Id.
23. Id.
24. Id.
25. Id.
26. Id. at 736.
27. Id.
28. Id.
[Modern Computer's] petition requested a declaration of its rights... as they
pertained to (1) whether [Modem Computer] could expand into the Wisconsin
market; (2) whether [Modern Banking] could require [Modern Computer] to
purchase its Texas Instruments hardware; (3) whether [Modern Banking]
could require hardware/software tie-in sales; and (4) whether [Modern Bank-
ing's] policy of charging distributors more than licensees was lawful.

Id.
29. Modern Computer Sys., Inc. v. Modern Banking Sys., Inc., No. 104618, slip op.

(Dakota County, Minn., Oct. 20, 1987). The court held that the contract was not adhe-
sive, that the evidence had not revealed a great inequality in bargaining power, and
that the choice-of-law clause did "not clearly run counter to any strongly expressed
public policy in Minnesota." Id.
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contract.30

Modern Banking brought an action for breach of contract against
Modern Computer in a Nebraska state court after Modern Com-
puter's Minnesota state claim was dismissed.31 As the litigation be-
tween Modem Computer and Modern Banking continued, Modern
Computer filed a separate suit against Modern Banking in the United
States District Court for the District of Nebraska.32 Modern Com-
puter's suit contained numerous allegations, including violations of
Minnesota's Franchise Act.33 Modern Computer petitioned for a pre-
liminary injunction prohibiting termination of the distributorship
agreement, as well as an injunction prohibiting Modern Banking
from competing in Minnesota pending a decision on Modern Com-
puter's claims.34

The federal district court denied Modern Computer's motion for
a preliminary injunction because of Modern Computer's failure to
show that irreparable injury would result if the preliminary injunc-
tion was denied.35 The district court also concluded that the parties'
choice-of-law clause was enforceable because it was "reasonable,
agreed upon mutually in clear language, and not contrary to the laws
or fundamental policies of Minnesota. ' 36 On appeal to a three-person
panel of the United States Court of Appeals for the Eighth Circuit,
Judge Larson, writing for the majority, reversed the district court de-
cision and applied Minnesota law.3 7 The court applied Minnesota law
because Minnesota had the most significant relationship to the dis-
tributorship agreement and because applying Nebraska law to the
dispute would be contrary to the fundamental public policy of Minne-
sota.38 Following this opinion, a rehearing en banc was granted by
the court.39

30. Id.
31. Modern Banking, 871 F.2d at 737. Modern Computer subsequently removed

the action to federal court in Nebraska. Id. at 737 n.3.
32. Id. at 737.
33. Id. Other allegations included "interference with prospective contractual rela-

tions, defamation, breach of contract, promissory estoppel, antitrust violations, unfair
competition, and violations of the Wisconsin Fair Dealership law." Id. See also MINN.
STAT. ANN. § 80C.01-.30 (West 1986) (containing Minnesota's Franchise Act).

34. Modern Banking, 871 F.2d at 737.
35. Id. The sole focus of this Note is on the enforceability of the choice-of-law

provision contained in the distributorship agreement. For an explanation of the stan-
dard used by the United States Court of Appeals for the Eighth Circuit in considering
requests for preliminary injunctive relief, see Dataphase Sys. v. CL Sys., 640 F.2d 109,
112 (8th Cir. 1981) (en banc).

36. Modern Banking, 871 F.2d at 737.
37. Modern Computer Sys. v. Modern Banking Sys., 858 F.2d 1339, 1342-44 (8th

Cir. 1988) rev'd, 871 F.2d 734 (8th Cir. 1989) (en banc).
38. Id.
39. Modern Banking, 871 F.2d at 735.
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On rehearing, a majority of the court reversed the panel decision
and affirmed the holding of the district court denying injunctive re-
lief.40 The majority further held that, even assuming that Modern
Computer had proven irreparable harm, injunctive relief would still
not have been granted pursuant to the Minnesota Franchise Act be-
cause the choice-of-law provision contained in the distributorship
agreement precluded the application of Minnesota law.41

The majority's analysis of the enforceability of the choice-of-law
provision focused primarily on whether enforcing the choice-of-law
provision violated a fundamental policy of Minnesota. 42 The analysis
mirrored that adopted by the United States Court of Appeals for the
Sixth Circuit in Tele-Save Merchandising v. Consumers Distribut-
ing.43 The first question analyzed by the majority in Modern Bank-
ing was whether the parties had agreed in advance to the law
applicable to future disputes.44 The majority found this requirement
to be satisfied because the distributorship agreement clearly estab-
lished Nebraska law as the law to be applied in future disputes.45

The court then analyzed the division of contacts between the parties
and the potential forum states.46 The majority found that the con-
tacts were "fairly evenly divided between Nebraska and Minne-
sota."'47 Nebraska was Modern Banking's principal place of business,
state of incorporation, the site where the contract was negotiated and
signed, and the forum state chosen in the agreement.4s The contract
was performed in Minnesota, which was Modern Computer's state of
incorporation, and the home of many of Modern Computer's
clientele.

49

The court's next inquiry regarded the relative bargaining power
between Modern Computer and Modern Banking.50 The majority
held that, because the matter before the court involved "multi-mil-
lion dollar dealings between two computer companies with nation-
wide clienteles," the typical stereotype of a powerful franchisor
taking advantage of an inferior franchisee simply did not exist.5 1 Fi-
nally, the majority found that the protections embodied in the Min-

40. Id. at 740.
41. Id. at 738.
42. See infra notes 40-52 and accompanying text.
43. 814 F.2d 1120 (6th Cir. 1987). See infra notes 134-60 and accompanying text.
44. Modern Banking, 871 F.2d at 739.
45. Id.
46. Id.
47. Id.
48. Id.
49. Id. at 739.
50. Id.
51. Id. The majority noted that "[s]ome evidence of oppressive, unreasonabie or

unfair use of superior bargaining position, as in a contract of adhesion, is required
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nesota Franchise Act were off-set by the "powerful counterveiling
policy" of enforcing the parties' choice-of-law provision.52

In summary, the majority held that enforcing the choice-of-law
provision did not violate a fundamental policy of Minnesota because
(1) the parties had agreed in advance to the law to be applied in fu-
ture disputes, (2) the contacts between the states were "fairly evenly
divided", (3) the stereotypical powerful franchisor-inferior franchisee
relationship was not present, and (4) the protections embodied in the
Minnesota Franchise Act were off-set by the countervailing policy of
enforcing the parties' choice-of-law provision. 3

Judge Heaney, writing for the dissent, argued that "[t]he key to
determining whether a statute embodies a fundamental public policy
is whether the state legislature enacted a statute to protect persons
from the oppressive use of superior bargaining power, not whether
this power is used in a particular case."'54 The dissent argued that a
state, in rendering a transaction void by statute, had demonstrated a
fundamental public policy simply by enacting the statute.55 Thus, the
dissent asserted that "the choice-of-law provision itself, not merely
its application in this case," was a violation of a fundamental public
policy of Minnesota. 56 The dissent further argued that any action in-
tended to narrow or eliminate the protections afforded by the Minne-
sota Franchise Act was void.5 7 The dissent found that, because the
Minnesota legislature had expressed a fundamental public policy by
enacting their Franchise Act and because any attempt to narrow the
applicability of the Minnesota Franchise Act was void, the choice-of-
law provision should not have been enforced.58

BACKGROUND

The need for a choice-of-law provision in a franchise agreement

before a court can justifiably disregard a mutually agreed upon choice-of-law clause."
Id.

52. Id. at 740 (citing Milliken v. Eagle Packaging, 295 N.W.2d 377 (Minn. 1980);
Combined Ins. Co. of Am. v. Bode, 247 Minn. 435, 77 N.W.2d 533 (1956)).

53. Id. at 739-40.
54. Id. at 740, 743 (Heaney, J., dissenting). Heaney was joined in his dissent by

Chief Judge Lay. Id. at 740 (Heaney, J, dissenting).
55. Id. at 743 (Heaney, J., dissenting).
56. Id.
57. Id. at 742 (Heaney, J., dissenting).
58. See supra notes 54-58 and accompanying text. The dissent also argued that

the Minnesota Legislature, by providing injunctive relief as the sole remedy available
to a franchisee for termination without proper notice and good cause, seemed to ex-
press a policy that an inadequate remedy at law was statutorily presumed. Modern
Banking, 871 F.2d at 745 (Heaney, J., dissenting).
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becomes more compelling as a franchise expands nationally.5 9 Such a
provision fulfills the franchisor's desire to have all of its agreements
construed by one body of law, while also allowing both the franchisor
and franchisee to better predict their rights and obligations under the
agreement because the applicable law is clearly set out.60 A court's
acknowledgment of a parties' choice-of-law provision also prevents
the parties from being subjected "to multiple, perhaps inconsistent,
laws."

61

GENERAL ENFORCEABILITY OF CHOICE-OF-LAw PROVISIONS IN

FRANCHISE DISPUTES

Most courts have recognized a strong public policy in enforcing
choice-of-law provisions in franchise agreements if the parties' selec-
tion is reasonable. 6 2 In Candess Industries v. Whirla-Whip, Inc.,63 a

distributor of ice cream and yogurt products sued the manufacturer
for breach of contract and interference with contractual relations.6 4

A choice-of-law provision in the distributorship agreement directed
that Nebraska law would apply in any disputes between the manufac-
turer and the distributor.65 The Federal District Court for the Dis-

trict of Massachusetts held that the choice-of-law provision was

reasonable, and therefore enforceable, because the manufacturer's
principal offices were in Nebraska and all the products were shipped
from Nebraska. 66

In another suit for wrongful termination of a distributorship
agreement, the United States District Court for the District of Colo-

rado in Power Motive Corp. v. Mannesmann Demag Corp.6 7 held that

59. Appellee's Petition for Rehearing En Banc at 11, Modern Computer Sys. v.
Modern Banking Sys., (8th Cir. 1989) (No. 88-1393).

60. Id.
61. Id. at 11-12.
62. See DeValk Lincoln Mercury v. Ford Motor, Bus. Franchise Guide (CCH)

8760 (7th Cir. Jan. 16, 1987) (holding Michigan law applied pursuant to choice-of-law
clause); Capital Nat'l Bank v. McDonald's Corp., Bus. Franchise Guide (CCH) 8502
(S.D.N.Y. Jan. 8, 1986) (applying Illinois law pursuant to choice-of-law clause when
chosen state had sufficient contacts with the transaction); Mon-Shore Management v.
Family Media, 584 F. Supp. 186 (S.D.N.Y. 1984) (holding chosen law of New York ap-
plied); American Can v. A.B. Dick Co., Bus. Franchise Guide (CCH) 8097 (S.D.N.Y.
Nov. 23, 1983) (applying Illinois law pursuant to choice-of-law clause when manufac-
turer's principal place of business was located in Illinois); Department of Motor Vehi-
cles v. Mercedes-Benz of North America, 408 So. 2d 627 (Fla. 1981) (enforcing New
Jersey choice-of-law provision when cars were ordered from New Jersey, parts were
ordered from New Jersey, and pricing and credit terms were established in New
Jersey).

63. Bus. Franchise Guide (CCH) 8692 (D. Mass. Sept. 8, 1986).
64. Id. at 16,901.
65. Id.
66. Id.
67. 617 F. Supp. 1048 (D. Colo. 1985).
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an Ohio choice-of-law provision was enforceable. 68 The court held
that the chosen law was reasonable because the manufacturer was lo-
cated in Ohio and the manufacturer's performance occurred there.6 9

In Boatland, Inc. v. Brunswick Corp.,7° the United States Court
of Appeals for the Sixth Circuit enforced a Wisconsin choice-of-law
provision contained in the parties' distributorship agreement. 71 In
Boatland, the manufacturer was located in Wisconsin while the
dealer was located in Tennessee. 72 The Sixth Circuit found that Ten-
nessee law, the law of the forum, recognized the validity of choice-of-
law clauses. 7 3 The court held that the choice-of-law clause should be
enforced because the parties had agreed that Wisconsin law would
apply and the most significant contacts had occurred in Wisconsin.74

The above cases all deal with situations in which courts have ex-
amined the enforceability of a choice-of-law clause when no state
statute was relevant.75 However, the development of franchises into
a national industry has caused many state legislatures to act in order
to protect the franchisees within their state.76 The addition of a state
statute into the choice-of-law arena has raised numerous questions. 77

ENFORCEABILITY OF CHOICE-OF-LAW PROVISIONS WHEN CONFLICTING

WITH STATE FRANCHISE ACTS

Many state legislatures have adopted protective legislation be-
cause of a fear of powerful franchisors taking unfair advantage of in-
ferior franchisees. 78 Many of these acts contain a non-waiver

68. Id. at 1050.
69. Id.
70. 558 F.2d 818 (6th Cir. 1977).
71. Id. at 821.
72. Id.
73. Id.
74. Id. The contract was entered into in Wisconsin, the principal offices of the

manufacturer were located in Wisconsin, and all shipments were made from, and title
passed in, Wisconsin. Id.

75. See supra notes 63-74 and accompanying text.
76. See infra notes 78-79 and accompanying text.
77. See infra notes 80-184 and accompanying text.
78. Modern Banking, 871 F.2d at 739 (citing Clapp v. Peterson, 327 N.W.2d 585,

586 (Minn. 1982); Martin Investors v. Vander Bi, 269 N.W.2d 868, 872 (Minn. 1978)).
Twenty-one states have enacted some form of law regulating franchisors and franchis-
ees. See generally Bus. Franchise Guide (CCH) (1988); ARK. STAT. ANN. § 4-72-201-10
(1987); CAL. CORP. CODE § 31000-31516 (West 1977); CONN. GEN. STAT. ANN. § 42-126-
1331 (West 1987); D.C. CODE ANN. § 29-1201-1208 (Supp. 1989); FLA. STAT. § 817.4316
(West 1976); HAW. REV. STAT. § 482E-I-E-12 (1985); ILL. ANN. STAT. ch. 121 1/2 para.
1701-1743 (Smith-Hurd 1960); IND. CODE ANN. § 23-2-25-12.5-50 (Burns 1984); MD. ANN.
CODE art. 56 § 345-65D (1957); MicH. CoMP. LAWS ANN. § 445.1501-1546 (1989); MINN.
STAT. ANN. § 80C.01-.30 (West 1989); NEB. REV. STAT. § 87-401-414 (1987); N.J. REV.
STAT. ANN. § 56:10-1-29 (West 1989); N.Y. GEN. Bus. LAW § 680-695 (McKinney 1984);
N.D CENT. CODE § 51-19-.01-17 (1989); OR. REV. STAT. § 650.005-.085 (1989); R.I. GEN.
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provision which prevent a franchisor from waiving compliance with
the franchise laws through the use of a choice-of-law provision.79

When a franchisee from a state with protective franchise laws seeks
to invoke the protection of those laws, and the franchise agreement
states that the law of a different state (the franchisor's state) applies,
a conflict arises as to which law the court should apply.80

Numerous choice-of-law theories and formulas have developed
through the years.8 1 The formula most often applied in determining
the validity of a choice-of-law provision when it is in conflict with a
state statute is section 187 of the Restatement (Second) of Conflict of
Laws.82 Under section 187(1), the parties' choice-of-law clause will be
enforced "if the particular issue is one which the parties could have

LAWS § 19-28-1-15 (1989 Reenactment); S.D. CODIFIED LAWS ANN. § 37-5A-1-83 (1986);
VA. CODE ANN. § 13.1-557-574 (1950); WASH. REV. CODE ANN. § 19.100.010-.940 (1989);
WIS. STAT. ANN. § 553.01-553.78 (West 1988).

79. See supra note 78. Florida, Oregon, Rhode Island, Virginia and the District of
Columbia do not have a non-waiver provision in their franchising laws. Id.

80. Pitegoff, Choice of Law in Franchise Agreements, 9 FRANCHISE L.J. 1, 17
(1989). This type of conflict is appearing more and more frequently in today' courts.
See, Modern Banking, 871 F.2d 734 (8th Cir. 1989) (en banc) (finding conflict between
Nebraska choice-of-law provision and Minnesota Franchise Act); Tele-Save Merchan-
dising v. Consumers Distrib., 814 F.2d 1120 (6th Cir. 1987) (finding conflict between
New Jersey choice-of-law provision and Ohio Business Opportunity Plans Act); Car-
lock v. Pillsbury Co., 719 F. Supp. 791 (D. Minn. 1989) (finding conflict between New
York choice-of-law provision and Minnesota Franchise Act); Pitegoff, 9 FRANCHISE L.J.
at 1.

81. Smith, Choice of Law in the United States, 38 HASTINGS L.J. 1041, 1041-42
(1987). For an analysis of the different conflict of law methodologies, as well as a de-
tailed explanation of each state's cases analyzing conflict of law issues, see, Note, Effec-
tiveness of Choice-of-Law Clauses in Contract Conflicts of Law: Party Autonomy or
Objective Determination?, 82 COLUM. L. REV. 1659 (1982); Friedler, Party Antonomy
Revisited: A Statutory Solution to a Choice-of-Law Problem, 37 U. KAN. L. REV. 471
(1989); Comment, The Conflict of Laws Doctrine in Nebraska, 16 CREIGHTON L. REV.
(1982).

82. Pitegoff, 9 FRANCHISE L.J. at 16. The basic theory behind the Second Restate-
ment is that a court's decision is to be based on the interest and policy factors listed in
section six of the Second Restatement, while the "contact" factors in sections 145 and
188 are to be used as indicators of which state's interests should be considered in the
choice of law decision. Smith, 38 HASTINGS L.J. at 1044-45. The relevant policy and
interest factors under section six of the Second Restatement include:

(a) the needs of the interstate and international systems, (b) the relevant pol-
icies of the forum, (c) the relevant policies of other interested states and the
relative interests of those states in the determination of the particular issue,
(d) the protection of justified expectations, (e) the basic policies underlying
the particular field of law, (f) certainty, predictability and uniformity of re-
sult, and (g) ease in the determination and application of the law to be
applied.

RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 6(2) (1969). The relevant "contact"
points under section 188 of the Second Restatement regarding contracts include: "(a)
the place of contracting, (b) the place of negotiation of the contract, (c) the place of
performance, (d) the location of the subject matter of the contract, and (e) the domi-
cile, residence, nationality, place of incorporation and place of business of the parties."
Id. at § 188(2).
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resolved by an explicit provision in their agreement directed to that
issue."83 It is the presence of subsection one that leads to the general
rule that courts will enforce a choice-of-law provision selected by the
parties.8 4 Although a choice-of-law provision will generally be en-
forced, subsections (2)(a) and (b) of section 187 list two situations in
which the chosen law will not be given effect.8 5 Both of the excep-
tions under (2)(a) and (b) become available only "if the particular is-
sue is one which the parties could not have resolved by an explicit
provision in their agreement directed to that issue."'8 6

The first of the exceptions, found in subsection (2)(a) of section
187, states that the law chosen by the parties will not be applied if
"the chosen state has no substantial relationship to the parties or the
transaction and there is no other reasonable basis for the parties'
choice."87 The second exception to the general rule of enforceability
is found in subsection (2)(b).8 8 Under this exception, a choice-of-law
provision will not be enforced if "application of the law of the chosen
state would be contrary to a fundamental policy of a state which has
a materially greater interest than the chosen state" and which would
be the applicable law absent a choice-of-law provision.8 9

SECTION 187 OF THE RESTATEMENT (SECOND) OF CONFLICT OF LAWS

The first question that arises under a section 187 analysis is
whether the parties could "have resolved [the issue] by an explicit
provision in their agreement directed to that issue."90 If the parties
could have resolved the disputed issue, the choice-of-law clause will
be enforced pursuant to section 187(1) without further analysis.91 If
the issue could not have been resolved by an explicit provision di-
rected to that issue, then the analysis must continue in order to de-
termine whether there is a reasonable basis for the choice of law and
whether application of the chosen law is contrary to a fundamental
policy of a state with a materially greater interest.92 If there is no
reasonable basis for the choice-of-law provision or if application of

83. Id. at § 187(1).
84. Id. at § 187 comment c. Comment c states that "parties, generally speaking,

have [the] power to determine the terms of their contractual engagements." Id.
85. Id. at § 187(2)(a) and (b). See infra notes 82-84 and accompanying text.
86. SECOND RESTATEMENT, supra note 82, at § 187(2).
87. Id. at § 187(2)(a).
88. Id. at § 187(2)(b).
89. Id.
90. Id. at § 187(1). Issues which parties generally can resolve by explicit provision

include "rules relating to construction, to conditions precedent and subsequent, to suf-
ficiency of performance, and to excuse for non-performance, including questions of
frustration and impossibility." Id. at § 187 comment c.

91. Id. at § 187(1).
92. Id. at 187(2)(a), (b).

[Vol. 23



CHOICE-OF-LAW PROVISIONS

the chosen law "would be contrary to a fundamental policy of a state
which has a materially greater interest," the choice-of-law provision
will not be enforced.93

RESOLUTION OF AN ISSUE BY EXPLICIT AGREEMENT - SECTION 187(1)

The answer to the threshold question of whether the parties
could have resolved the issue by explicit provision can best be illus-
trated by the following example:

A franchisee from state X files suit against his state Y
franchisor seeking an injunction against termination. The
franchisee's request for injunction is made pursuant to the
laws of state X. An injunction against termination is not al-
lowed under the law of state Y. State X does not permit a
franchisee to waive his rights by contract (i.e. state X has a
statute containing a non-waiver provision). The agreement
between the franchisor and franchisee has a choice-of-law
provision stating that the law of state Y controls any
disputes.

94

The disputed issue in the above example is whether injunctive
relief is available.95 The parties in the above example could not have
resolved this issue by an explicit provision in their agreement.96 The
first step in reaching this result is to determine the applicable test
law by examining the contact points laid out in section 188 of the Sec-
ond Restatement.97 Usually a section 188 analysis will result in the
state laws of the franchisee being the test law (i.e. state X in the
above example).98 The next step is to take the issue in dispute (i.e.
whether injunctive relief is available), and determine whether that
issue "could have been resolved by an explicit provision" in the
franchise agreement. 99 In other words, it must be determined
whether the provision would have been enforceable under the laws
of the test state.'00 Following this analysis, it is clear that the parties

93. Id.
94. Pitegoff, 9 FRANCHISE L.J. at 17.
95. Id.
96. Id.
97. Second Restatement, supra note 78, at § 187(1) comment c. Comment c states

that "[w]hether the parties could have determined a particular issue by explicit agree-
ment directed to that issue is a question to be determined by the local law of the state
selected by application of the rule of § 188" of the Second Restatement. Id. The "con-
tact" points of section 188 "include: (a) the place of contracting, (b) the place of negoti-
ation of the contract, (c) the place of performance, (d) the location of the subject
matter of the contract, and (e) the domicil, residence, nationality, place of incorpora-
tion and place of business of the parties." Id. at § 188(2).

98. See, Pitegoff, 9 FRANCHISE L.J. at 17.
99. Second Restatement, supra note 77, at § 187(1).

100. Pitegoff, 9 FRANCHISE L.J at 17.
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in the above example could not have resolved the issue by an explicit
provision in their franchise agreement because such a provision
would have been unenforceable in state X because state X specifi-
cally allows injunctive relief and the state X statute contains a non-
waiver provision.10 1

An example of the analysis required under section 187(1) is con-
tained in Sheldon v. Munford, Inc.10 2 In Sheldon, an Indiana fran-
chisee sued a Georgia franchisor alleging that the franchisor was
unfairly competing with the franchisee in violation of the Indiana
Deceptive Franchise Practices Act.10 3 The franchise agreement
stated that Georgia law would control all disputes.'0 4 The Federal
District Court for the Northern District of Indiana held that the first
step in a section 187 analysis "[was] to determine if the contested is-
sue ... could have been resolved by an explicit provision" directed to
that issue in the agreement. 10 5 If the issue was one that the parties
could have resolved by an explicit provision, then the choice-of-law
provision would be enforced.10 6 Because the parties included a no-
competition provision in their contract, and because such a provision
was enforceable under Indiana law, the choice-of-law clause was
enforced.'

0 7

The court in Sheldon stated that if the chosen law provided less
protection than Indiana law, the contract would be modified to pro-
vide for the additional protection.'0 8 The court stated that the par-
ties could not provide any less protection than was provided by
Indiana law.10 9 Under section 187(1), the parties cannot, by using a
choice-of-law provision, provide less protection than is provided by
the laws of the state determined by section 188.110

101. Id.
102. 660 F. Supp. 130 (N.D. Ind. 1987).
103. Id. at 132. See IND. CODE ANN. § 23-2-2.7 (Burns 1984) (containing the Indiana

Deceptive Franchise Practices Act).
104. Sheldon, 660 F. Supp. at 134.
105. Id. at 137.
106. Id.
107. Id. at 137.
108. Id. at 137 n.4.
109. Id. This statement is correct under a section 187(1) analysis only. Under sec-

tion 187(2)(a) and (b), parties can provide less protection by the use of a choice-of-law
clause as long as there is a reasonable basis for the chosen law and application of the
chosen law is not "contrary to a fundamental policy of a state with a materially greater
interest." SECOND RESTATEMENT, supra note 82, at § 187(2)(a), (b).

110. Id. at § 187(1). If the chosen state is the same state as determined by a section
188 analysis, the choice-of-law clause will be enforceable under section 187(1). Id.
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ISSUES NOT RESOLVABLE BY AN EXPLICIT PROVISION - SECTION
187(2)(A) AND (B)

If the particular issue is one which the parties could not have re-
solved by an explicit provision directed to that issue in the franchise
agreement, the chosen law of the parties will still control unless
either: (1) there is no reasonable basis for the chosen law; or (2) ap-
plication of the chosen law would run contrary to a fundamental pol-
icy of a state with a "materially greater interest.""' The first of
these exceptions, namely no "substantial relationship" to the transac-
tion or parties and no "reasonable basis" for the choice, is inapplica-
ble in most franchise disputes." 2 Most often, a choice-of-law
provision is directed to the state of the franchisor's principal office." 3

This alone could preclude the availability of the first exception be-
cause the chosen state (the place of the franchisor's principal office)
would bear at least some relationship to the transaction or the par-
ties." 4 Additionally, because a franchisor has an interest in having
all of its franchise agreements construed under one body of law,
there is at least some "reasonable basis" for the parties' choice of
law." 5 In order to fall under this first exception, there must be both
no substantial relationship to the parties or the transaction and no
reasonable basis for the parties' choice." 6 Consequently, it would be
difficult for a court to apply section 187(2)(a) to most franchise
disputes.

1 7

The second exception, contrary to a policy of a state, involves
three separate inquiries." 8 The first is to determine which state's
laws, under the rule of section 188, would apply "in the absence of an
effective choice-of-law" provision." 9 Section 188 establishes "con-
tact" points that are to be used in determining the state with the
most significant relationship. 120 These contacts are evaluated accord-
ing to their relative importance with respect to the particular is-
sue.'2 1 The contact points of section 188 include: "(a) the place of
contracting, (b) the place of negotiation of the contract, (c) the place

111. Id. at § 187(2)(a), (b). Issues which the "parties could not have determined by
explicit agreement directed to the particular issue ... [include those] involving capaci-
ties, formalities and substantial validity." Id. at § 187(2) comment d.

112. Pitegoff, 9 FRANCHISE L.J. at 17.
113. Id. at 1.
114. Id. at 17.
115. Id.
116. SECOND RESTATEMENT, supra note 82, at § 187(2)(a).
117. Pitegoff, 9 FRANCHISE L.J. at 17.
118. See infra notes 116-27 and accompanying text.
119. SECOND RESTATEMENT, supra note 82, at § 187(2)(b).
120. Id. at § 188(2).
121. Id.
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of performance, (d) the location of the subject matter of the contract,
and (e) the domicil, residence, nationality, place of incorporation and
place of business of the parties.' 22

In addition to the contact points laid out under section 188, the
principles stated in section six are also used in determining which
law would apply in the absence of an effective choice-of-law provi-
sion.' 23 If the state determined under a section 188 analysis is the
state selected by the parties through their choice-of-law provision,
the analysis ends and the choice-of-law provision is enforced.' 24

The second inquiry under section 187(2)(b) is whether the state
whose law would otherwise apply under the rule of section 188 has a
"materially greater interest than the chosen state in the determina-
tion of the particular issue.' 25 When the issue involves the protec-
tion of a franchisee under the laws of the state in which the franchise
is located, that state will almost always have a materially greater in-
terest than the state of the franchisor. 26 If the state determined
under the rule of section 188 does not have a "materially greater in-
terest," the analysis ends and the choice-of-law provision is
enforced.

1 27

The third inquiry presented by section 187(2)(b) is whether ap-
plication of the chosen law would be contrary to a fundamental pol-
icy of a state with a materially greater interest than the chosen
state.1 28 If application of the chosen law is contrary to such a funda-
mental policy, the choice-of-law provision will not be enforced.129 In
the example set out above, the issue becomes whether application of
the chosen law (state Y) would be contrary to a fundamental policy
of the franchisee's home state (state X).130

Although several questions may arise in a section 187 analysis,' 3 '
the issue that appears to be most frequently litigated is whether ap-
plication of the chosen law would be contrary to a fundamental pol-
icy of the franchisee's state.' 32 Because the analysis of most courts is

122. Id.
123. Id. See supra note 82.
124. SECOND RESTATEMENT, supra note 82, at § 187(2)(b).
125. Id.
126. Pitegoff, 9 FRANCHISE L.J. at 17. See also, Barnes Group v. C & C Products,

716 F.2d 1023 (4th Cir. 1983) (holding that a state's "interests in regulating business
relationships within the state outweigh any generalized interest [other states] have in
applying [their] own law to protect the interstate contracts of its domiciliary"). Id. at
1030.

127. SECOND RESTATEMENT, supra note 82, at § 187(2)(b).
128. Id.
129. Id.
130. See supra note 92 and accompanying text.
131. See supra notes 81-130 and accompanying text.
132. See inlfra notes 134-84 and accompanying text.
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limited to this fundamental policy issue, the remainder of this article
focuses on this issue. 133

COURTS ENFORCING A CHOICE-OF-LAW PROVISION OVER A STATE'S

FRANCHISE LAWS

Whether application of another state's law violates a fundamen-
tal policy of the franchisee's state was recently confronted in Tele-
Save Merchandising v. Consumers Distributing.3 4 In Tele-Save, the
United States Court of Appeals for the Sixth Circuit held a choice-of-
law provision enforceable notwithstanding the fact that the fran-
chisee's home state, Ohio, had adopted a Business Opportunity Plans
Act which contained a non-waiver provision.'3 5

In Tele-Save, a catalog retail showroom operator sued a large
chain of catalog showrooms for violations of the Ohio Business Op-
portunity Plans Act.' 3 6 The Act protected Ohio purchasers of busi-
ness opportunity plans who were defrauded by sellers.137 The catalog
showroom chain in Tele-Save argued that summary judgment was
proper as to all claims under the Ohio Act because the distributor-
ship agreement contained a choice-of-law provision directing that the
law of New Jersey, not Ohio, would apply.138 The catalog showroom
operator argued that the Ohio Act embodied a fundamental policy of
Ohio, and therefore, any attempted waiver by a purchaser was void
and unenforceable due to the non-waiver provision present in the
Ohio Act.139

The Sixth Circuit used section 187 to determine the effectiveness
of the choice-of-law provision. 140 Although there were several ways
that a choice-of-law provision could have been enforced under section
187,141 the Sixth Circuit's analysis focused solely on subsection (2)(b)
of section 187 and specifically on that portion of (2)(b) dealing with a
violation of a fundamental policy of a state.142 Focusing on the fun-
damental policy aspect of section 187, the court's analysis involved
two questions: (1) whether the Ohio Act represented a fundamental

133. See infra notes 134-257 and accompanying text.
134. 814 F.2d 1120 (6th Cir. 1987).
135. Id. at 1123-24. See OHIO REV. CODE ANN. § 1334.01 to 1334.99 (Baldwin 1984)

(providing the Business Opportunity Plans Act).
136. Tele-Save, 814 F.2d at 1121. For an analysis of the Ohio Business Opportunity

Plans Act, see Meaney, Ohio's Business Opportunity Law: A Practical Guide, 11 OHIO
N.U.L. REV. 651 (1984).

137. Tele-Save, 814 F.2d at 1121.
138. Id. at 1122.
139. Id.
140. Id.
141. See supra notes 82-130 and accompanying text.
142. Tele-Save, 814 F.2d at 1123.
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policy of Ohio; and, if so, (2) whether application of the "chosen law
would be contrary to this fundamental policy."'1 43

The Sixth Circuit held that the Ohio Act did not represent a fun-
damental policy of Ohio.14 4 The court, using the guidelines provided
in the comments to section 187, found "that a statute may embody a
'fundamental' state policy if it is 'designed to protect a person against
the oppressive use of superior bargaining power.'-"145 Because the
contract in Tele-Save was "freely negotiated by aggressive and suc-
cessful business executives, untainted by the suspicion and misgivings
characteristic of adhesion contracts," the court held that the policy
was not fundamental because the parties were of equal bargaining
power.

146

The Sixth Circuit also found that a policy could be considered
"fundamental when a large number of significant contacts are
grouped in the forum state as opposed to the chosen state.' 1 47 Be-
cause the contacts between the forum state and the chosen state were
"fairly evenly divided" in Tele-Save, the policy was not "fundamen-
tal" under the concentration of contacts guidelines.1 4 The court held
that, even assuming that the Ohio policy was "fundamental," this pol-
icy would not be violated by applying New Jersey law.1 49 The court
held that although New Jersey did not have an identical statute to
Ohio's, Tele-Save did have New Jersey remedies available. 150 The
majority found that the existence of a different result under New
Jersey law would not compel the court to apply Ohio law.' 5 1 Rather,
the majority stated that there had to be "significant differences in
the application of the law of the two states before Ohio law would
apply."'1 5 2 Because the court found no violation of a fundamental
public policy, the court was not compelled to address the issue of
whether Ohio had a "materially greater interest than New Jersey in
the outcome of the dispute.' 1

1
5 3

143. Id.
144. Id.
145. Id. (quoting SECOND RESTATEMENT at § 187, comment g).
146. Id. at 1123.
147. Id.
148. Id.
149. Id.
150. Id
151. Id. at 1123.
152. Id. at 1123 (citing Barns Group, 716 F.2d at 1039 n.19).
153. Id. Under a section 187(2)(b) analysis, any of the three following events will

cause the choice-of-law clause to be enforced: (1) no violation of a fundamental public
policy by application of the chosen law; (2) no state with a "materially greater inter-
est" than the chosen state; or (3) the state with the "materially greater interest" is not
the state under the rule of section 188. SECOND RESTATEMENT, supra note 82, at
§ 187(2)(b).
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The dissent in Tele-Save held that the Ohio Act did in fact em-
body a fundamental policy of Ohio.1 5 4 The dissent found that Ohio
had "a clearly expressed fundamental policy of protecting small, in-
experienced purchasers of business opportunity plans from the unfair
and misleading practices often utilized by economically superior sell-
ers of business opportunity plans. '155

The dissent also stated that "the Act implicitly recognizes that
often times individuals with little economic wealth or business expe-
rience are lured into purchasing business opportunity plans 'by exag-
gerated profit claims made by sellers who fail to provide full and
complete information regarding crucial aspects of the plan.' "156 The
dissent found the Ohio Act to be fundamental due to the presence of
criminal sanctions under the Act.157 The dissent also found that
Ohio had a "clearly expressed fundamental policy of prohibiting en-
forcement of contractual choice-of-law provisions abrogating the pro-
tections afforded by the Act.' 158

The dissent's Second Restatement analysis concluded by finding
that Ohio had a "materially greater interest" than New Jersey and
that Ohio law would have been applied in the absence of an effective
choice by the parties.'5 9 Because all three requirements under sec-
tion 187(2)(b) were satisfied, the dissent argued that Ohio law should
apply.

160

In Sullivan v. Savin Business Machines,161 the District Court for
the Northern District of Indiana addressed a choice-of-law issue in a
case brought by a distributor against a manufacturer for wrongful
termination of a franchise.1 62 Although the parties' distributorship
agreement contained a New York choice-of-law provision, the distrib-
utor alleged violations of the Indiana franchise statutes. 163 The
court, in applying section 187, held that the parties' choice-of-law pro-
vision prevailed over the Indiana Deceptive Franchise Practices

154. Tele-Save, 814 F.2d at 1124, 1125 (Milburn, J., dissenting).
155. Id.
156. Id. (citing Meaney, 11 OHIO N.U.L. REV. at 652).
157. Id. at 1125 (Milburn, J, dissenting).
158. Id.
159. Id. at 1125-26 (Milburn, J, dissenting).
160. Id. The dissent also argued that section 6(1) of the Second Restatement re-

quired the application of Ohio law because the Ohio legislature intended the Act to
apply to the situation presented in Tele-Save. The dissent argued that the court, while
functioning as an Ohio court for purposes of diversity, could not disregard the direc-
tions of the Ohio legislature. Id. at 1126 (Milburn, J., dissenting).

161. 560 F. Supp. 938 (N.D. Ind. 1983).
162. Id. at 938, 940.
163. Id at 939. See IND. CODE ANN. § 23-2-25 to 12.5-50 (Burns 1984) (providing the

Indiana Deceptive Franchise Practices Act).
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Act.1 6 4 Although the court did not specifically address whether ap-
plication of the chosen law would violate a fundamental policy of In-
diana, the court did note that although the manufacturer was much
"larger than the [distributor]-company, the [distributor]-company
[was] hardly a 'mom and pop' corner grocery operation.' 1 6 5 The
court also found that a satisfactory relationship between the parties
for nearly four years negated any inference of fraud on behalf of the
manufacturer.' 6 6

COURTS ENFORCING A STATE'S FRANCHISE LAWS OVER A CHOICE-OF-

LAW PROVISION

Other courts have held that parties to a distributorship agree-
ment cannot avoid the application of the franchisee's state franchise
laws by inserting a choice-of-law provision in their franchise agree-
ment.167 In Winer Motors v. Jaguar Rover Triumph,168 the Appel-
late Division of the New Jersey Superior Court applied Connecticut's
franchise laws in a wrongful termination case notwithstanding a New
Jersey choice-of-law provision.169 The court's holding paralleled the
rationale of a prior holding of the court under the Connecticut Retail
Installment Sales Act in which the court had refused to enforce a
choice-of-law provision contained in an adhesion contract.170 The
court in Winer stated that it did not need to determine whether the
parties' agreement constituted a contract of adhesion as it did in the
prior case in order to disregard the choice-of-law provision because
the court recognized the unequal bargaining power between the
franchisor and franchisee. 171 The court also noted its concern that
"any large franchisor, by insertion of a choice-of-law provision....
could, with a stroke of a pen, remove the beneficial effect of the fran-
chisee's state's remedial legislation.' 1 72

164. Id. at 940.
165. Id.
166. Id. at 940. See also Barzda v. Quality Courts Motel, 386 F.2d 417 (5th Cir.

1967) (enforcing Florida choice-of-law clause because court specifically found that such
a provision was not contrary to Georgia public policy); McGowan v. Pillsbury Co., Bus.
Franchise Guide (CCH) 9409 (W.D. Wash. 1989) (enforcing New York choice-of-law
clause because contract was not unconscionable and applying New York law did not
violate a public policy of Washington).

167. See iqfra notes 168-84 and accompanying text.
168. 208 N.J. Super. 666, 506 A.2d 817 (App. Div. 1986).
169. Id. at -, 506 A.2d at 820-21.
170. Id. at -, 506 A.2d at 820 (citing Turner v. Aldens, Inc., 179 N.J. Super. 596, 433

A.2d 439 (App. Div. 1981)).
171. Id. at -, 506 A.2d at 820 n.3 (quoting Westfield Centre Serv. v. Cities Serv.

Oil, 86 N.J. 453, 462, 432 A.2d 48, 53 (1981)).
172. Id. at -, 506 A.2d at 820.
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In Bush v. National School Studios,1 7 3 the Wisconsin Supreme
Court held that a Wisconsin photographer was entitled to the protec-
tion of the Wisconsin Fair Dealership Law notwithstanding a Minne-
sota choice-of-law provision in a contract.1 7 4 The' Fair Dealership
statutes applicable in Bush stated that "the underlying purposes and
policies of this chapter are: (a) to promote the comibelling interest of
the public in fair business relations between dealers and grantors,
and . . . (b) to protect dealers against unfair treatment by grantors,
who inherently have superior economic power and superior bargain-
ing power in the negotiation of a dealership.' 1 75 The statutes could
not be varied by contract or agreement. 176

The court found that the policy statement of the Wisconsin Fair
Dealership Law stated the legislature's intent to bolster the bargain-
ing position of persons who were economically dependent upon rela-
tionships with grantors.1 77 The court found that the -Fair Dealership
Act was intended to remedy the unfair treatment of business persons
engendered by unequal bargaining power.178

In Southern International Sales v. Potter & Bkztmfield Division
of AMF,1 79 the District Court for the Southern Disbict of New York
refused to enforce a choice-of-law provision in a suit by a manufac-
turer's representative against the manufacturer. °8 0 - The court found
that waiving the Puerto Rican Dealers' Contracts Act would frustrate
a fundamental policy of Puerto Rico.' 8 ' The court"hoted its concern
of abusive treatment by franchisors by specifically finding that a deci-
sion enforcing the choice-of-law provision would allow the policy of
the legislature to be circumvented by "a manufacturer . .. wielding
its economic might against a distributor."'81 2 The court also stated
that "courts have observed that the 'relationship between the manu-
facturer and the distributor ... is recognized to be that of the latter
dependent upon the former .... " ,183 The court held that Puerto

173. 139 Wis. 2d 635, 407 N.W.2d 883 (1987).
174. Id. at -, 407 N.W.2d at 886-88.
175. Id. at -, 407 N.W.2d at 887 (quoting Wis STAT. ANN. § 135.025 (West 1989).
176. Id. at -, 407 N.W.2d at 887-88. See also Lulling v. Barnaby's Family Inns, 482

F. Supp. 318 (E.D. Wis. 1980) (refusing to enforce choice-of-law provision because the
"Wisconsin franchise Investment Law embodie[d] a public policy of the state of Wis-
consin which [could] best be dealt with by Wisconsin courts").

177. Bush, 139 Wis. 2d at -, 407 N.W.2d at 890.
178. Id.
179. 410 F. Supp. 1339 (S.D.N.Y. 1976).
180. Id. at 1342.
181. Id. at 1342-43.
182. Id. at 1342.
183. Id. at n.5 (quoting A.S. Rampell v. Hyster Co., 3 N.Y.2d 369, 376, 144 N.E.2d

371, 376, 165 N.Y.S.2d 475, 481 (1957)). See also Colt Indus. v. Fidelco Pump & Com-
pressor Corp., 700 F. Supp. 1330 (D.N.J. 1987) (holding that New Jersey and Connecti-
cut franchise statutes prevailed over New York choice-of-law provision); R & R Assoc.
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Rico's interests were sufficient to override the parties' New York
choice-of-law provision.18 4

ANALYSIS

The United States Court of Appeals for the Eighth Circuit in
Modern Banking Systems v. Modern Computer Systems l8 5 applied
section 187 of the Restatement (Second) of Conflict of Laws in hold-
ing that a choice-of-law provision prevailed over the Minnesota
Franchise Act 8 6 notwithstanding the non-waiver provision contained
in the Act. 187 The majority's analysis in Modern Banking paralleled
the approach adopted in Tele-Save Merchandising v. Consumers Dis-
tributing88 by the United States Court of Appeals for the Sixth Cir-
cuit.189 The majority in Modern Banking, using the opinion in Tele-
Save as their model, developed a four-part analysis to determine the
enforceability of a choice-of-law provision when it is in conflict with a
state statute. 190 The four-part analysis involved: (1) whether the
parties had, in advance, agreed to the law to be applied in future dis-
putes; (2) whether the contacts between the parties were "fairly
evenly divided" between the chosen state and the plaintiff's home
state; (3) whether the parties were of equal bargaining power; and (4)
whether application of the chosen law was repugnant to the public
policy of the plaintiff's home state.' 9 ' The court found that the four-

v. Deltona Corp., Bus. Franchise Guide (CCH) 7525 (D. Conn. 1980) (refusing to en-
force Florida choice-of-law provision); Business Incentives v. Sony Corp. of Am., 397 F.
Supp. 63 (S.D.N.Y. 1975) (holding choice-of-law clause unenforceable because it contra-
vened New Jersey's strong public policy of protecting small investors from unfair com-
mercial practices).

184. Southern Int, 410 F. Supp. at 1343.
185. 871 F.2d 734 (8th Cir. 1989) (en banc).
186. MINN. STAT. ANN. § 80C.01 to .30 (West 1989). See also Note, Regulation of

Franchising, 59 MINN. L. REV. 1027 (1975) (explaining the purposes of enacting the
Minnesota Franchise Act).

187. Modern Banking, 871 F.2d at 738-40. 871 F.2d at 738-40. A federal district
court must follow the choice of law rules of the forum in which it is sitting. Klaxon
Co. v. Stentor Electric, Mfg., 313 U.S. 487, 496 (1941). Although it appears that the Ne-
braska Supreme Court would follow the Second Restatement, this issue is unclear. In
Harper v. Silva, 224 Neb. 645, 399 N.W.2d 826 (1987), Justice White, writing for the ma-
jority in a medical malpractice case, stated that "Nebraska appears to follow the ap-
proach of Restatement (Second) of Conflict of Laws." Id. at 647-48, 399 N.W.2d at 828
(emphasis added). See also First Mid Am. Inc. v. MCI Communications, 212 Neb. 57,
321 N.W.2d 424 (1982) (using analysis advocated by the First Restatement's territorial
theory although not citing to it); Shull v. Dain, Kalman, & Quail, Inc., 201 Neb. 260,
267 N.W.2d 517 (1978) (applying section 203 of the Second Restatement in upholding
contractual interest rate). See generally, Smith, Choice of Law in the United States, 38
HASTINGS L.J. 1041, 1095 (1987).

188. 814 F.2d 1120 (6th Cir. 1987).
189. Modern Banking, 871 F.2d at 738.
190. Modern Banking, 871 F.2d at 738-40.
191. Id. at 739-40.
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part test had been met, and, therefore, the Nebraska choice-of-law
provision was enforced. 192

FUNDAMENTAL POLICY

Frequently, the enforceability of a choice-of-law provision hinges
on whether the franchise statute embodies a "fundamental" policy of
the state.1 93 If application of the chosen law is found to violate a
"fundamental" policy of a state, a choice-of-law provision will not be
given effect.194 If the state's policy is not found to be "fundamental,"
the choice-of-law provision will be enforced. 195 Although no detailed
list can be made of those situations embodying a "fundamental" pol-
icy of a state, the comments to section 187 do provide some guide-
lines.196 One such guideline states that a policy may be considered

fundamental when a large number of the significant contacts occur in
the franchisee's state as compared to those in the chosen state.197

Likewise, the comments to section 187 states that a fundamental pol-
icy may be espoused in a statute enacted "to protect a person against
the oppressive use of superior bargaining power.' 198 These two
guidelines, a division of contacts and a determination of the bargain-
ing power between the parties, formed the heart of the majority's
test in Modern Banking in determining when a policy is
fundamental. 199

The issue which arises when using the Second Restatement's "op-
pressive use of superior bargaining power" guideline200 is whether a
court should simply determine whether a state legislature enacted a
statute to protect persons from the oppressive use of bargaining
power, or whether courts should determine, on a case-by-case basis,
whether oppressive bargaining power is actually being used in the
particular case. 20 1 This is the difference between the majority and

192. Id.
193. See supra notes 133-84 and accompanying text. This was the only issue that

was addressed by the Sixth and Eighth Circuits in Tele-Save and Modern Banking.
194. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 187(2)(b) (1969). In addition,

this policy must be of a state with a materially greater interest than the state chosen
by the parties and the state law which would be applicable absent the parties' choice-
of-law provision. Id.

195. Id.
196. Id. at § 187. For a survey of decisions indicating when courts have found laws

to embody public policies that override choice of law clauses, see Note, Effectiveness of
Choice-of-Law Clauses in Contract Conflicts of Law: Party Autonomy or Objective De-
termination?, 82 COLUM. L. REV. 1659 (1982).

197. SECOND RESTATEMENT, supra note 194, at § 187 comment g.
198. Id.
199. Modern Banking, 871 F.2d at 738-40.
200. SECOND RESTATEMENT, supra note 194, at § 187 comment g.
201. Modern Banking, 871 F.2d at 738-40.
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dissent in Modern Banking and Tele-Save.20 2 The majority in Mod-
ern Banking examined whether the intent of the legislature was
served in the particular case, while the dissent argued that the pro-
tections embodied in the franchise laws were available to all franchis-
ees "regardless of any actual use of oppressive or superior bargaining
power.

203

Under the first alternative, namely looking to see if a state legis-
lature enacted a statute to protect persons from the oppressive use of
bargaining power, a court's task is limited solely to determining
whether a statute was enacted to protect persons from the use of
such power.20 4 If the court finds this to be the case, the statute
would prevail over the choice-of-law provision because the statute,
under such circumstances, would embody a fundamental policy.20 5

Under the second approach, a court would have to examine the facts
of each particular case in determining whether oppressive superior
bargaining power was at work in that particular case. 20 6 If the court
does not find the actual oppressive use of superior bargaining power,
the choice-of-law provision would be enforced over the statute be-
cause no fundamental policy would exist.20 7

In Winer Motor v. Jaguar Rover Triumph,20 8 the Appellate Divi-
sion of the New Jersey Superior Court refused to enforce a choice-of-
law provision in a franchise agreement.20 9 The court in Winer recog-
nized the unequal bargaining power in the franchisor/franchisee rela-
tionship.210 The court's concern regarding unequal bargaining power
was exemplified by their statement that enforcing the choice-of-law
provision would allow "any large franchisor" to remove the beneficial
effect of the franchisee state's legislation "with a stroke of a pen. '211

Although the opinion in Winer is unclear, the court's statements
regarding the relative bargaining power between franchisor and fran-
chisee seem to indicate that the court was looking at the relative bar-
gaining power between the specific franchisor and franchisee present
in Winer.212 The court's statements seem to show that the fran-
chisee in Winer was in a disadvantaged bargaining position as com-

202. Compare supra notes 42-51 with notes 54-58 and accompanying text.
203. See supra notes 42-51 and 54-58 and accompanying text.
204. Modern Banking, 871 F.2d at 740, 743 (Heaney, J., dissenting).
205. Id.
206. Id. at 739-40.
207. Id.
208. 208 N.J. Super. 666, 506 A.2d 817 (App. Div. 1986).
209. Id. at -, 506 A.2d at 820-21.
210. Id. at -, 506 A.2d 820 n.3.
211. Id. at -, 506 A.2d at 820.
212. See supra notes 210-11 and accompanying text.
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pared to his franchisor. 213 Because it appears that the court in
Winer found that these specific parties were of unequal bargaining
power, the state policy would be fundamental because it was protect-
ing persons against the actual use of oppressive superior bargaining
power.

214

The majority's test in Modern Banking would result in the same
decision reached in Winer. 215 The majority in Modern Banking held
that in analyzing the "oppressive superior bargaining power" guide-
line, a court must focus on whether this power is actually being used
in a particular case.21 6 Because there was an actual use of oppressive
superior bargaining power in Winer, the Modern Banking court
would agree that the policy of the state would be fundamental and a
statute should prevail over the choice-of-law provision.217

In Bush v. National School Studios,2 18 the Wisconsin Supreme
Court concentrated on the purposes of the Wisconsin Fair Dealership
Law in finding that a school photographer was entitled to the protec-
tions of the Act in a suit against his corporate employer.219 The Wis-
consin legislature sought to enhance the commercial bargaining
position of "economically dependent" business persons in relation-
ships with franchise grantors.220 The legislature's intent was to pro-
vide remedies for persons involved in this unequal bargaining
relationship. 221 The court's decision was further supported by the
statute mandating that "grantors . . . inherently have superior eco-
nomic power and superior economic bargaining power in the negotia-
tion of dealerships. '222

The purposes and intent of the Wisconsin Fair Dealership Law,
as analyzed by the Bush court, are instructive in that they show that
the Wisconsin statutes are specifically designed to protect commer-
cially dependent persons.223 When a court finds unequal bargaining
power between the parties to an agreement, as the court did in Bush,
the policy of the state is fundamental because a court, under these
circumstances, is protecting against the actual "oppressive use of su-
perior bargaining power. '224 Under such circumstances, a choice-of-

213. Winer, 208 N.J. Super. at -, 506 A.2d at 818-20.
214. SECOND RESTATEMENT, supra note 194, at § 187, comment g.
215. See infra notes 216-17 and accompanying text.

216. Modern Banking, 871 F.2d at 739.
217. Id.
218. 139 Wis. 2d 635, 407 N.W.2d 883 (1987).
219. Id. at -, 407 N.W.2d at 886-88.
220. Id. at -, 407 N.W.2d at 890.
221. Id. at -, 407 N.W.2d at 890.
222. Id. at -, 407 N.W.2d at 887 (quoting WIs. STAT. ANN. § 135.025 (West 1989)).
223. Id. at -, 407 N.W.2d at 890.
224. SECOND RESTATEMENT, supra note 194, at § 187, comment g.
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law provision contained in the parties' agreement must yield to a
state statute.225

The fact situations presented in Winer and Bush provide excel-
lent examples of the Second Restatement's guidelines dealing with
the "oppressive use of superior bargaining power. '226 When a court
finds a party using their superior bargaining power in order to take
unfair advantage of the other party, the policy of the state is "funda-
mental" and a statute must prevail over a choice-of-law provision in
such circumstances. 227 Because the courts in both Winer and Bush
found unequal bargaining power between the parties, the courts were
correct in refusing to enforce the choice-of-law provision and instead
provided the parties the protections of the statute.228

Another example of a court correctly refusing to enforce a
choice-of-law provision because the parties were of unequal bargain-
ing power is Southern International Sales v. Potter & Brumfield Di-
vision of AMF.229 The court found that the policy of the legislature
would be circumvented if the court allowed a manufacturer to wield
"its economic might" against a distributor/franchisee, forcing the dis-
tributor/franchisee to forsake legislative protection. 230 According to
the court, the state's interests in Southern International were suffi-
cient to override the parties' expectations under the contract regard-
ing choice of law.231

In summary, when a court finds that the parties to an agreement
are of unequal bargaining power, a court is correct in refusing to en-
force a choice-of-law provision because the policy of the state, under
such circumstances, is "fundamental. '23 2 On the other hand, when a
court finds that the parties to an agreement are of equal bargaining
power, a choice-of-law provision in the parties' agreement should be
enforced because the policy of the state is not "fundamental" because
no actual "oppressive use of superior bargaining power exists. '233

The important point to recognize from the opinions in Winer,
Bush, and Southern International is that the courts were correct in
their holdings that the parties were entitled to the benefit of the pro-

225. Id. at § 187(2)(b). This section states that the "fundamental policy [must be]
of a state which has a materially greater interest than the chosen state .. .and ...
would be the state of the applicable law in the absence of an effective choice-of-law
clause." Id.

226. See infra notes 225-26 and accompanying text.
227. SECOND RESTATEMENT, supra note 194, § 187 comment g.
228. Id.
229. 410 F. Supp. 1339 (S.D.N.Y. 1976).
230. Id. at 1342.
231. Id. at 1343.
232. See supra notes 208-31 and accompanying text.
233. See infra notes 237-47 and accompanying text.
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tective statutes because in these cases there was an actual use of su-
perior bargaining power.234 Although the language of the opinions
does not allow one to be certain that the courts found the actual use
of oppressive superior bargaining power, the facts indicate that the
parties in Winer, Bush and Southern International were of unequal
bargaining power.235 Thus, after finding unequal bargaining power,
the courts were correct in enforcing the respective statutes over the
choice-of-law provisions.236

The Eighth Circuit in Modern Banking confronted the issue of
whether enforcing a choice-of-law provision violated a fundamental
policy of Minnesota.237 The Eighth Circuit refused to provide the
protections of the Minnesota Franchise Act because the Act did not
constitute a fundamental policy of Minnesota when the parties to the
franchise agreement were of equal bargaining power.238 The parties,
each with nationwide client bases and multi-million dollar dealings,
were of equal bargaining strength. 239 The court's analysis in Modern
Banking is instructive in that it delineates when a policy of a state
will be "fundamental," so as to override a choice-of-law provision,
and when a policy of the state will not be "fundamental," so that a
choice-of-law provision will prevail over a state statute.240 A statute
will not be fundamental when the parties to the dispute are of equal
bargaining power.241 A state policy will be fundamental when there
is "[s]ome evidence of oppressive, unreasonable or unfair use of supe-
rior bargaining position, as in a contract of adhesion. '242 The Eighth
Circuit seemed to indicate it would hold a state policy "fundamental"
any time a financially powerful and sophisticated franchisor was tak-
ing advantage of a relatively inexperienced franchisee. 243

The Sixth and Eighth Circuits appear to be the only two courts
that have clearly and specifically held that there must be an actual
oppressive use of superior bargaining power before a statute will pre-
vail over a choice-of-law provision.244 Indeed, the reason that these
may be the only two courts that have analyzed the issue from this
perspective is because it appears that these are the only two cases in

234. See supra notes 108-31 and accompanying text.

235. See supra notes 208-31 and accompanying text.
236. SECOND RESTATEMENT, supra note 194, at § 187 comment g.

237. Modern Banking, 871 F.2d 738.
238. Id. at 738-40.
239. Id. at 739.
240. See infra notes 241-43 and accompanying text.

241. Modern Banking, 814 F.2d at 739.
242. Id.
243. Id.
244. See supra notes 134-53 and 237-43 and accompanying text.
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which the parties were of equal bargaining power.245 If the parties
before the court are of unequal bargaining power, as they were in
Winer, Bush, and Southern International, a court is not compelled to
address the issue of whether "oppressive use of superior bargaining
power" should be examined on a general level or on a case-by-case
basis because the decision is the same under either test.246 It is only
when the parties are of equal bargaining power that a court is faced
with the issue of whether to determine the "oppressive use of supe-
rior bargaining power" guideline on a general level or on a case-by-
case basis.2 47

The difficulty that the majority in Modern Banking had in find-
ing a state fundamental policy when there was no actual use of op-
pressive superior bargaining power was that there was a "powerful
countervailing policy" of generally enforcing parties' choice-of-law
provisions. 248 The majority in Modern Banking noted two Minnesota
Supreme Court decisions in which the parties' choice-of-law agree-
ments were enforced.2 49 *

Interpreting the Second Restatement's guideline regarding the
oppressive use of superior bargaining power as requiring a case-by-
case determination of whether such power is actually used in a par-
ticular case fulfills both the state's goals and the parties' expecta-
tions.250 The state's goals are fulfilled because their franchisees will
be endowed with the protections of their franchise laws any time
there is unequal bargaining power between the franchisor and fran-
chisee.251 When the parties to a franchise agreement are of equal
bargaining power, the expectations that the parties have concerning
choice of law should prevail over the state's interests.25 2

245. See supra notes 208-31 and accompanying text.
246. See supra notes 168-84 and accompanying text. In other words, the court

could find the policy of the.state "fundamental" because either: (1) the laws were en-
acted to protect persons from the oppressive use of superior bargaining power (i.e., de-
termining oppressive use on a general level); or (2) because there is an actual use of
oppressive bargaining power (i.e., determining oppressive use on a case-by-case basis).
SECOND RESTATEMENT, supra note 194, at 187 comment g.

247. See supra note 245. A court will only be compelled to answer this question
when the parties are of equal bargaining power because this is the only time the result
will be different under the "general level" test and the "case-by-case basis" test. Id.

248. Modern Banking, 871 F.2d at 740.
249. Id. at 740 (citing Milliken v. Eagle Packaging, 295 N.W.2d 377 (Minn. 1980);

Combined Ins. Co. of Am. v. Bode, 247 Minn. 4358, 77 N.W.2d 533 (1956)).
250. See infra notes 251-52 and accompanying text.
251. Modern Banking, 814 F.2d at 739. When there is use of unequal bargaining

power, the policy of the state is fundamental, therefore, a statute prevails over a choice
of law clause. SECOND RESTATEMENT, supra note 194, at § 187(2)(b).

252. 1 A. CORBIN, CORBIN ON CONTRACTS § 1 (1969). If there is no use of superior
bargaining power the state's policy will not be deemed fundamental. SECOND RESTATE-
MENT, supra note 191, at § 187(2)(b).
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CONCLUSION

States that have enacted protective franchise laws should, under
certain circumstances, be allowed to prevent a franchisor from evad-
ing the protections of the laws through a choice-of-law provision.
The circumstances under which a state can justifiably prevent the
avoidance of its protective laws is when a powerful franchisor is tak-
ing unfair advantage of an inexperienced franchisee. Under such cir-
cumstances, a franchisee should be allowed the protections of the
state's laws because the intent of the legislature was to enhance the
bargaining position of the small franchisees. When the parties to a
franchise agreement are of equal bargaining power, the state's inter-
ests in protecting their franchisees is not compelling enough to over-
ride the parties' expectations regarding choice of law.

The United States Court of Appeals for the Eighth Circuit's anal-
ysis in Modern Computer Systems v. Modern Banking Systems 25 3

clearly delineates when a policy of a state will be sufficient to over-
ride the parties' choice-of-law provision contained in a franchise
agreement. 2

5
4 The parties in Modern Banking were of equal bargain-

ing power.255 Under these circumstances, the court correctly held
that the policy of the franchisee's home state was not sufficient to
override the parties' expectations regarding choice of law.25 6 The
Modern Banking court also recognized that when the parties to a
franchise agreement are of unequal bargaining power the state's in-
terest is sufficient to override a choice-of-law provision.2 57

Daniel C. Pape-'90

253. 871 F.2d 734 (8th Cir. 1989) (en banc).
254. Id.
255. Id. at 738-40.
256. Id.
257. Id. The Eighth Circuit's decision in Modern Banking was handed down on

March 29, 1989. Id. at 734. In response to the decision, the Minnesota legislature
amended the non-waiver provision contained in the Minnesota statutes. The statute
now provides that:

Any condition, stipulation or provision, including any choice of law provision,
purporting to bind any person, who, at the time of acquiring a franchise is a
resident of this state, or, in the case of a partnership or corporation, organized
or incorporated under the laws of this state, or purporting to bind a person
acquiring any franchise to be operated in this state to waive compiance or
which has the effect of waiving compliance with any provision of sections
80C.01 to 80C.22 or any rule or order thereunder is void.

MINN. STAT. ANN. 80C.21 (West 1989) (1989 changes underlined).
The Minnesota legislature specifically stated that the changes were merely a re-

statement and clarification of the legislative intent of section 80C.21, and the changes
were not to be construed as a modification of existing law. 1989 Minn. Sess. Law Serv.,
Ch. 198, H.F. No. 268, § 3 (West). After the changes in the statute, Modern Computer
filed a motion for rehearing in light of the changes made in the statute. The Eighth
Circuit denied the motion 6-4. Arguably, the most interesting twist in the changes to
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the Minnesota Statute is found in Carlock v. Pillsbury Co., 719 F. Supp. 791 (D. Minn.
1989). In Carlock, a group of franchisees brought suit against their franchisor for,
among other things, violation of the Minnesota Franchise Practices Act. The United
States District Court for the District of Minnesota held that summary judgment was
proper as to all claims based on the Minnesota Franchise Practices Act because a
choice-of-law provision mandated that the laws of New York, not Minnesota, were ap-
plicable. Id. at 809-11. It is not entirely clear from a reading of this opinion whether:
(1) the court was aware of the changes and did not feel that it required a result differ-
ent than that reached by the Eighth Circuit in Modern Computer; or (2) whether the
court was unaware of the recent changes made in the statute. Id.


