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INTRODUCTION

Acquired Immune Deficiency Syndrome (AIDS) is perhaps the
most feared and devastating health problem in the world today.
AIDS, initially identified in the United States in 1981, is a result of a
virus called Human Immunodeficiency Virus (HIV). 1 Today, over
97,000 cases of AIDS have been reported in the United States, 2 and it
has been estimated that over 300,000 persons will be diagnosed with
AIDS by 1992.3 Additionally, the Center for Disease Control (CDC)
has estimated that between 1.0 and 1.5 million persons in the country
are infected with the HIV virus.4

Transmission of the AIDS virus occurs from exposure to contam-
inated bodily fluids-specifically, blood, vaginal secretions, and se-
men.5 The two most common methods of transmission are intimate
sexual contact and the sharing of needles by intravenous drug users. 6

Although the AIDS epidemic is spreading rapidly, the virus is rela-
tively difficult to transmit.7 AIDS is not spread through casual con-
tact and consequently presents no significant threat to persons not in
an identified risk group.8

In Glover v. Eastern Nebraska Community Office of Retarda-

1. Berkelman, Heyward, Stehr-Green, & Curran, Epidemiology of Human Im-
munodeficiency Virus Infection and Acquired Immunodeficiency Syndrome, 86 AM.
J. MED. 761, 761 (June 1989).

2. Thomas, The Epidemic, MEDICAL WORLD NEWS, July 24, 1989, at 42.
3. Id.
4. Id. The National Institute of Justice has stated that "[o]ne can be affected

with HIV for years without ever developing the symptoms of AIDS. Infected persons
can transmit the virus even though they may not have symptoms of AIDS." AIDS Bul-
letin: The Cause, Transmission, and Incidence of AIDS, NAT'L INST. JUST., 1, 1 (June
1987).

5. AIDS Bulletin, NAT'L INST. JUST. at 2.
6. Id.
7. Id.
8. Id. at 2-3. According to the National Institute of Justice, examples of casual

contact that do not transmit the AIDS virus are: "sneezing, coughing, breathing, hug-
ging, handshaking, sharing eating and drinking utensils, using the same toilet facilities,
or other forms of nonsexual contact or activity." Id. at 2 (citing Presentation by
Thomas Peterman of the CDC at the Tenth National Conference on Correctional
Health Care (Oct. 31, 1986)). Risk groups by transmission categories include: homo-
sexual/bisexual males, intravenous drug abusers, transfusion recipients, hemophiliacs,
heterosexuals with a partner in one of the mentioned risk groups, and persons born in
countries in which heterosexual sex is the major route of HIV transmission, for exam-
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tion,9 the United States Court of Appeals for the Eighth Circuit held
that a mandatory AIDS testing program instituted by a governmental
agency was unconstitutional on fourth amendment grounds.'0 The
court examined whether the right of Eastern Nebraska Community
Office of Retardation (ENCOR) employees to be free from unreason-
able searches and seizures had been violated." The court balanced
ENCOR's legitimate interest in providing for the health and safety of
its clients against the individual employee's reasonable expectations
of privacy.' 2 The court found that the policy constituted an unrea-
sonable search and affirmed the district court decision to issue a per-
manent injunction preventing the mandatory testing.' 3

The Glover case is not unique regarding the court's application of
settled fourth amendment standards;14 rather, it is significant in that
the decision represents the first successful challenge to a mandatory
AIDS testing program. 15 This Note discusses the application of
fourth amendment reasonableness standards to the mandatory AIDS
testing program instituted by ENCOR.16" In addition, this Note ex-
amines two recent United States Supreme Court decisions upholding
mandatory drug-testing programs of governmental agencies in which
the Court further developed the appropriate standards by which to
judge the reasonableness of public employer searches. 17 Finally, this
Note distinguishes other federal cases upholding mandatory AIDS
testing.'

8

FACTS AND HOLDING

In 1987, the Eastern Nebraska Human Services Agency
(ENHSA) adopted its Chronic Infectious Disease Policy No. 8.85 (Pol-
icy).' 9 The Policy mandated blood testing of designated ENCOR em-
ployees for hepatitis B (HBV) and HIV.2 ° In addition, the Policy also
required that employees report to a supervisor if they knew or sus-
pected that they were infected and disclose medical records concern-

pie, Haiti. Id. at 3 (citing Center for Disease Control, AIDS MORBIDITY & MORTALITY
WEEKLY REP., (Mar. 30, 1987)).

9. 867 F.2d 461 (8th Cir.), cert. denied, - U.S. -, 110 S. Ct. 321 (1989).
10. Id. at 464. See infra note 30.
11. Id. at 463.
12. Id.
13. Id. at 464.
14. See infra notes 81-121 and accompanying text.
15. Glover, 867 F.2d at 446.
16. See infra notes 62-275 and accompanying text.
17. See infra notes 81-121, 207-36 and accompanying text.
18. See infra notes 123-88, 237-75 and accompanying text.
19. Glover v. Eastern Neb. Community Office of Retardation, 867 F.2d 461, 462

(8th Cir.), cert. denied, - U.S. -, 110 S. Ct. 321 (1989).
20. Id. at 462.
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ing treatment and diagnosis for any of the identified diseases.21

Failure or refusal of an employee to comply with any of these re-
quirements could have employment consequences. 22 A positive test
result could also negatively affect an individual's employment.23 The
employees of ENCOR filed suit in the United States District Court
for the District of Nebraska challenging the HIV and HBV portions
of the Policy.24 The district court issued a permanent injunction en-
joining implementation of the Policy.25 On appeal, the United States
Court of Appeals for the Eighth Circuit affirmed.26

ENHSA is an agency of the state formed to serve the needs of
the mentally retarded in eastern Nebraska.2 7 ENCOR, a subagency
of ENHSA, provides services in a five-county area of eastern Ne-
braska, including Omaha, for its mentally retarded clients.28 Both
ENCOR and ENHSA are state agencies deriving funds from federal,
state, and county governments29 and, therefore, as state actors, are
subject to the constraints of the fourth amendment.30

Concern at ENCOR about the AIDS epidemic surfaced with the
growing public concern and publicity about AIDS and became more
acute in 1987 following two incidents involving the agency.3' The
first incident involved two ENCOR clients who tested positive for the
HIV virus.32 Although these clients were later retested and found
not to be infected, the concern over AIDS had been established at
ENCOR.3 3 The second incident occurred later in 1987 when an EN-
COR employee died of AIDS.34 The board of ENHSA quickly
adopted the Policy mandating AIDS testing of ENCOR employees. 35

The justification for the Policy was to provide a safe environment for

21. Id.
22. Id. Employment consequences consisted of disciplinary action including sus-

pension or termination. Glover v. Eastern Neb. Community Office of Retardation, 686
F. Supp. 243, 245 (D. Neb. 1988).

23. Glover, 686 F. Supp. at 245.
24. Glove'r, 867 F.2d at 463.
25. Id. at 462.
26. Id.
27. Id.
28. Id. ENHSA and ENCOR serve clients in Dodge, Washington, Douglas, Sarpy,

and Cass counties. Glover, 686 F. Supp. at 244-45.
29. Glover, 686 F. Supp. at 244-45.
30. Id. at 249-50. The fourth amendment provides: "The right of the people to be

secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated." U.S. CONST. amend. IV (emphasis added).

31. Glover, 686 F. Supp. at 247.
32. Id.
33. Id.
34. Id. The two incidents were wholly unrelated. Id.
35. Id.
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both employees and clients. 36

Affected ENCOR employees initially challenged the Policy in
1987, resulting in the district court issuing a temporary order re-
straining the implementation of the Policy. 37 Prior to trial, ENHSA
revised and re-adopted the Policy.38 Several ENCOR employees then
brought this second action, claiming that the Policy violated their
fourth amendment right to be free from unreasonable searches and
seizures.

39

After hearing extensive expert testimony concerning HIV, AIDS,
and HBV, and particularly the risk of transmission in the ENCOR
environment, the district court concluded that "[t]he evidence estab-
lishes that the risk of transmission of the AIDS virus from staff to
client... in the ENCOR environment is extremely low, approaching
zero." 40 The court further concluded that the Policy "[would] have
little, if any, effect on preventing the spread of HIV .... Further,
from a medical viewpoint, this Policy is not necessary to protect cli-
ents from any medical risks. ' '41

After announcing these findings of fact, the district court turned
its attention to the fourth amendment claims of the ENCOR employ-
ees.42 The fourth amendment to the United States Constitution pro-
tects persons from unreasonable searches and seizures.4 3 The court
noted that fourth amendment rights are implicated only if the intru-
sion infringes on "an expectation of privacy that society is prepared
to consider reasonable. ' 44 Relying on the United States Supreme
Court ruling in Schmerber v. California45 that a compulsory blood
test involves a search and seizure under the fourth amendment, the
district court made the determination that the mandatory blood test

36. Eastern Nebraska Human Services Agency Chronic Infectious Disease Policy
No. 8.85 (1987).

37. Glover, 686 F. Supp. at 247.
38. Id. The revised policy, which became effective in January 1988, required test-

ing of persons applying for or holding the following positions: "home teacher, residen-
tial associate, residential assistant, vocational program manager, vocational production
manager, registered nurse, and licensed practical nurse." Id. These positions were
identified as having the most extensive client contact. Id.

39. Glover, 867 F.2d at 463.
40. Glover, 686 F. Supp. at 249.
41. Id.
42. Id.
43. U.S. CONST. amend. IV; supra note 30.
44. Glover, 686 F. Supp. at 250 (quoting O'Connor v. Ortega, 480 U.S. 715, 719

(1987) (holding that a physician who was an employee at a state hospital had a "rea-
sonable expectation of privacy" in his file cabinets and desk located in his office)).

45. 384 U.S. 757 (1966). In Schmerber, a police officer ordered a doctor to with-
draw and analyze a blood sample from Schmerber who had been involved in an auto-
mobile accident. Based upon the evidence gathered from this blood sample,
Schmerber was convicted of driving while intoxicated. Id. at 758.
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required by the Policy constituted a search.46 Therefore, the court
was compelled to determine whether the search was reasonable
under the fourth amendment.4 7

The district court recognized that the United States Supreme
Court decision in O'Connor v. Ortega48 required the court to balance
the interests of the respective parties to determine the correct stan-
dard of reasonableness to be applied.49 The balancing test required
that the interest of ENCOR in providing a safe environment for its
clients be weighed against the legitimate expectations of privacy held
by ENCOR employees. 50 Thus, the district court recognized that the
appropriate standard requires that the intrusion be reasonable both
at its inception and in its scope.5 1

The court determined that the risk of transmission of AIDS in
the ENCOR environment was "minuscule, trivial, extremely low, ex-
traordinarily low, theoretical, and approaches zero," and that the jus-
tification by ENHSA for the testing was to provide a safe
environment for both employees and clients.52 The court concluded
that "[s]uch a theoretical risk does not justify a policy which inter-
feres with the constitutional rights of the staff members. '53 The
court held that the Policy constituted an unreasonable search under
the fourth amendment and issued a permanent injunction enjoining
the implementation of the Policy as it applied to HIV and HBV
testing.

54

On appeal to the Eighth Circuit, ENHSA argued that the district
court had failed to "recognize that the employees . . . work[ed] for a
highly regulated state agency and, thus, ha[d] only a diminished ex-
pectation of privacy."55 ENHSA also argued that the district court
had failed to recognize the compelling interest of the agency in the
protection of its clients.56 The Eighth Circuit, in affirming the dis-
trict court, observed that the arguments of ENHSA were irrelevant,
in light of the findings of fact of the lower court.57

The Eighth Circuit noted that the district court had found the
risk of transmission in the ENCOR environment to be virtually non-

46. Glover, 686 F. Supp. at 250 (quoting Schmerber, 384 U.S. at 767).
47. Id.
48. 480 U.S. 709 (1987).
49. Glover, 686 F. Supp. at 250 (quoting O'Connor, 480 U.S. at 719).
50. Id.
51. Id. (quoting O'Connor, 480 U.S. at 726).
52. Id. at 251.
53. Id. at 250.
54. Id. at 250, 251.
55. Glover, 867 F.2d at 463, 464.
56. Id. at 464.
57. Id.
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existent.58 The court then held that the findings of the district court
led to the conclusion that the mandatory blood testing policy of EN-
SHA was unreasonable at its inception under fourth amendment
standards.59 The court reasoned that because no demonstrable risk
of transmission existed in the ENCOR work environment, the inter-
est of ENHSA in protecting the clients did not justify an intrusion
into the constitutionally protected interests of the employees. 60 The
court limited the holding to the specific facts of the case and declined
to establish a broad rule regarding mandatory testing of public em-
ployees for infectious diseases.61

BACKGROUND

FOURTH AMENDMENT PROTECTIONS

The fourth amendment to the United States Constitution pro-
tects the "right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures. '62

The United States Supreme Court in Schmerber v. California63 rec-
ognized that "the overriding function of the [f]ourth [a]mendment is
to protect personal privacy and dignity against [unreasonable] intru-
sion by the state."64 This function is relevant not only in the context
of -criminal investigations but also in civil activities such as govern-
ment employment.

65

However, persons are not protected by the fourth amendment
against all government intrusions, only those that are unreasonable. 66

Thus, a particular intrusion will be identified as a search only when
"an expectation of privacy that society is prepared to consider reason-
able" is infringed.67 Accordingly, the threshold question in any
fourth amendment analysis is to determine whether a search within
the meaning of the fourth amendment has actually taken place.68

Once it has been determined that a fourth amendment search

58. Id. (quoting Glover, 686 F. Supp. at 251).
59. Id.
60. Id.
61. Id.
62. U.S. CONST. amend. IV.
63. 384 U.S. 757 (1966).
64. Id. at 767.
65. O'Connor v. Ortega, 480 U.S. 709, 715 (1987).
66. New Jersey v. T.L.O., 469 U.S. 325, 338 (1985). In TL.O., a student's purse was

searched by school officials. The purse was searched for cigarettes and drugs were
found. The Supreme Court held that the fourth amendment applied to searches by
school officials but that the search, in this instance, was reasonable. Id. at 328-33.

67. Glover v. Eastern Neb. Community Office of Retardation, 686 F. Supp. 243,
250 (1988) (quoting O'Connor, 480 U.S. at 715).

68. TL.O., 469 U.S. at 333.
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has taken place, the next step of the analysis involves the identifica-
tion of the applicable standard of reasonableness. 69 Traditionally,
under a fourth amendment analysis, for a search and seizure to be
considered reasonable, the government official must obtain a warrant
supported by probable cause.70 However, the fourth amendment does
not absolutely require a search warrant and probable cause but in-
stead requires only that a search be reasonable. 71

The Supreme Court has recognized that circumstances present-
ing "special governmental needs, beyond the normal need for law en-
forcement" may render the warrant and probable cause requirement
impracticable. 72 In these "special needs" situations, the Court has
balanced the recognized privacy interests of the individual against
the legitimate interests of the government to determine whether the
warrant and probable cause requirements are practical.73 Such a spe-
cial needs situation was identified by the Court in O'Connor v.
Ortega.74

The holding in O'Connor established the appropriate standard of
reasonableness for work-related searches of public employees. 75 In
O'Connor, the Court held that "public employer intrusions on the
constitutionally protected privacy interests of government employees
... should be judged by the standard of reasonableness under all of
the circumstances." 76 A search, in order to satisfy the reasonableness
standard, must be both justified at its inception and -reasonable in its
scope.77 For a search to be reasonable at its inception, the search
must be necessary for a legitimate, noninvestigatory, work-related
purpose. 78 The scope of the intrusion will be permissible when the
search is not excessively intrusive and a reasonable relationship ex-
ists between the measures adopted and the objectives of the search.79

DRUG TESTING CASES

Recently, the United States Supreme Court applied the standard
of reasonableness articulated in O'Connor in deciding two cases in-

69. O'Connor, 480 U.S. at 719.
70. National Treasury Employees Union v. Von Raab, - U.S. -, 109 S. Ct. 1384,

1390 (1989). See infra notes 81-99 and accompanying text.
71. Id. (citing Skinner v. Railway Labor Executives' Ass'n, - U.S.-, 109 S. Ct.

1402, 1413-16 (1989)). See infra notes 100-21 and accompanying text.
72. Von Raab, 109 S. Ct. at 1390.
73. Id.
74. 480 U.S. 709, 725 (1987).
75. Id.
76. Id. at 725-26.
77. Id. at 726.
78. Id.
79. Id. (citing T.L.O., 469 U.S. at 342).
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volving the mandatory drug-testing policies of governmental agen-
cies.80 In National Treasury Employees Union v. Von Raab,81 the
Court held that a mandatory drug-testing program established by the
United States Customs Service (Service) was reasonable under the
fourth amendment.8 2 The Service had implemented a drug-testing
program in which employees who applied for transfer or promotion
to certain sensitive positions were required to submit to urinalysis. 8 3

The positions identified as subject to the mandatory tests involved di-
rect drug interdiction and positions requiring that employees either
carry firearms or deal with classified information.8 4

The program provided for the protection of the privacy of the in-
dividuals being tested.8 5 Additionally, the program prohibited the re-
lease of test results to any outside agency or for the purpose of any
criminal investigation.8 6 Positive test results without a satisfactory
explanation were grounds for dismissal.8 7 The National Employees
Union filed suit on behalf of affected employees claiming that the
policy constituted an unreasonable search and seizure under the
fourth amendment.8 8

The Court, in addressing the employees' claim, first determined
that a mandatory urine test required by a government agency must
adhere to the fourth amendment requirement of reasonableness.8 9

The Court then held that the special needs exception to the warrant
and probable cause requirement mandates the balancing of the inter-
ests of the government against the reasonable expectations of privacy
of the individual. 90 The purpose of this balancing test is to determine
whether a warrant, probable cause, or individualized suspicion should
be required.9 ' The interests of the government in determining the
fitness for duty of employees and protecting the safety of the public
were held by the Court to be compelling in light of the special dan-
gers involved in employment with the Service.92 In addition, because

80. See in fra notes 81-121 and accompanying text.
81. - U.S. -, 109 S. Ct. 1384 (1989).
82. Id. at 1397.
83. Id. at 1388.
84. Id.
85. Id. Although a monitor was present to listen for "the normal sounds of urina-

tion," the employee could choose to produce the sample either behind a partition or in
a bathroom stall. Id.

86. Id. at 1389.
87. Id.
88. Id.
89. Id. at 1390.
90. Id. (citing Skinner, 109 S. Ct. at 1413-14). The Von Raab Court noted that the

drug-testing program was clearly not designed to serve the typical purposes of law en-
forcemnt. Id.

91. Id.
92. Id. at 1393.

[Vol. 23



MANDATORY AIDS TESTING

the nature of the employment involves requirements of physical fit-
ness, personal integrity, judgment, and dexterity, the Court held that
the employees possessed a lessened expectation of privacy concerning
information affecting these requirements. 93

In balancing the interests of the Service and of the individual
employees, the Court decided that a warrant requirement is gener-
ally impracticable in a governmental employment setting.94 The
Court reasoned that a warrant requirement would divert valuable re-
sources from the primary objectives of the Service.95 Furthermore,
because the testing program is not discretionary on the part of the
officials and the employees are aware of the testing requirement, a
warrant would add little in terms of protecting personal privacy.96

The Court then dispensed with the probable cause requirement, char-
acterizing it as relating primarily to criminal investigations and un-
helpful in the analysis of administrative functions.97 Finally, the
Court determined that individualized suspicion was unnecessary
given the compelling interests of the Service in preventing substan-
tial harm to the public.98 Therefore, the Court concluded that be-
cause the government's interest in conducting suspicionless searches
outweighed the employee's interest in privacy, the testing program
satisfied the reasonableness requirement of the fourth amendment. 99

In Skinner v. Railway Labor Executives'Ass'n,10 0 the Court held
that drug and alcohol tests given by private railroads were reasonable
under the fourth amendment.10 ' The Federal Railroad Administra-
tion (FRA) had promulgated safety regulations based partially on ev-
idence of the involvement of drug and alcohol abuse in numerous
train accidents. 10 2 The relevant portion of the regulations mandated
that railroads require blood and urine tests of certain employees fol-
lowing serious train accidents or incidents. 10 3 The regulations also

93. Id. at 1394.
94. Id. at 1391 (quoting O'Connor, 480 U.S. at 722).
95. Id.
96. Id.
97. Id. (citing Colorado v. Bertine, 479 U.S. 367, 371 (1987)). In Bertine, the Court

held that an inventory search of Bertine's van, impounded after Bertine's arrest for
drunken driving, was reasonable under the fourth amendment. Bertine, 479 U.S. at
368-69.

98. Von Raab, 109 S. Ct. at 1392.
99. Id. at 1396.

100. - U.S. -, 109 S. Ct. 1402 (1989).
101. Id. at 1422.
102. Id. at 1407-08. After reviewing accident reports from 1972-1983, the FRA

noted that drug or alcohol use was a contributing factor in a minimum of 21 train acci-
dents causing 25 deaths, 61 injuries, and over $19,000,000 in property damage. Id.
(quoting 48 Fed. Reg. 30,726 (1983)).

103. Id. at 1408 (quoting 49 C.F.R. § 219.203(a)(1) (1987)). Section 219.203(a)(1) pro-
vides that: "Following each accident and incident described in § 219.201, the railroad
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authorized railroads to test under circumstances in which a supervi-
sor might reasonably suspect that an employee is intoxicated. 0 4

The Railway Labor Association brought suit to enjoin the en-
forcement of the regulations claiming a violation of the fourth
amendment. 10 5 The Court first determined that private railroads act-
ing under the direction and encouragement of the federal govern-
ment were bound by the constraints of the fourth amendment. 0 6

The next step of the analysis involved the recognition that blood 0 7

and urine tests were fourth amendment searches.'0 8 The Court rec-
ognized that a physical intrusion involving a penetration of the skin
infringes upon a reasonable expectation of privacy.10 9 Furthermore,
the chemical analysis of an extracted sample is an additional invasion
of an individual's privacy interests.110

The Court then turned its attention to the determination of the
applicable standard of reasonableness.' The Court first rejected the
warrant requirement because a warrant would frustrate the purpose
of the search given that drugs and alcohol escape the human body at
a consistent rate.112 A delay in testing would therefore reduce the
opportunity of the government to obtain evidence of abuse. 113 Addi-
tionally, a warrant requirement would not add assurances to the cer-
tainty and regularity outlined by the regulations. 114 The Court also
dispensed with the requirement of individualized suspicion, charac-
terizing it as an element of probable cause that is not essential for a

... shall take all practicable steps to assure that all covered employees of the railroad
directly involved in the accident or incident provide blood and urine samples for toxi-
cological testing by FRA." 49 C.F.R. § 219.203(a)(1) (1987).

104. Skinner, 109 S. Ct. at 1409 (citing 49 C.F.R. § 219.301(b)(1) (1987)). Section
219.301(b)(1) provides that:

A supervisory employee of the railroad has a reasonable suspicion that the
employee is currently under the influence of or impaired by alcohol, or alco-
hol in combination with a controlled substance, based on specific, personal ob-
servations that the supervisory employee can articulate concerning the
appearance, behavior, speech or body odors of the employee.

49 C.F.R. § 219.301(b)(1) (1987).
105. Skinner, 109 S. Ct. at 1410.
106. Id. at 1411.
107. Id. at 1412 (quoting Schmerber, 384 U.S. at 767-68).
108. Id. at 1413.
109. Id. at 1412.
110. Id.
111. Id. at 1413-14 (citing O'Connor, 480 U.S. at 719; TL.O., 469 U.S. at 337).
112. Id. at 1416 (citing Camara v. Municipal Court of San Francisco, 387 U.S. 523,

533 (1967)). In Camara, the Court held that a warrantless inspection for building code
violations without probable cause was unreasonable under the fourth amendment.
Camara, 387 U.S. at 527-28.

113. Skinner, 109 S. Ct. at 1416.
114. Id. The Court noted that the regulations were specific and left little, if any-

thing, to the discretion of the supervisor in the field. Id.
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search to be reasonable.1 15 Individualized suspicion is particularly
unnecessary where minimal individual privacy interests are balanced
against a compelling governmental interest which would be jeopard-
ized by such a requirement.11 6

Therefore, the Court applied the special needs balancing test uti-
lized in O'Connor and Von Raab and found that the government had
a compelling interest in testing to ensure the safety of the general
public.117 The Court observed that this compelling interest justified
not only a prohibition against drug and alcohol abuse but also the
regulations necessary to ensure compliance."l 8 The Court noted the
disastrous consequences which would result from even a slight lapse
of attention by an employee and the great human loss that could oc-
cur before discovery of drug or alcohol use by an employee." 9 As in
Von Raab, the Court recognized that the employees possessed a di-
minished expectation of privacy given the nature of their employ-
ment in a highly regulated industry.120 In balancing the respective
interests of the parties, the Court held that the required testing was
not an unreasonable intrusion into the individual employee's privacy
interests under the fourth amendment. 121

AIDS CASES

The application of the fourth amendment in the context of
mandatory testing by the government in an employment setting is
well established by cases such as O'Connor, Skinner, and Von
Raab.122 However, courts have only begun to address the issues in-
volving AIDS and mandatory AIDS testing.123 In addition to Glover
v. Eastern Nebraska Community Office of Retardation,124 three
other cases have recently addressed the issue of mandatory AIDS
testing of government employees in the context of fourth amend-
ment challenges and a fourth case has addressed AIDS testing in a
prison setting.125

In Plowman v. United States Department of the Army,126 the
United States District Court for the Eastern District of Virginia held

115. Id. at 1417.
116. Id.
117. Id. at 1414.
118. Id. at 1415.
119. Id. at 1419.
120. Id. at 1418.
121. Id. at 1422.
122. See supra notes 74-121 and accompanying text.
123. See infra notes 124-88 and accompanying text.
124. 867 F.2d 461 (8th Cir.), cert. denied, - U.S. -, 110 S. Ct. 321 (1989).
125. See infra notes 126-88 and accompanying text.
126. 698 F. Supp. 627 (E.D. Va. 1988).
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that nonconsensual testing for AIDS was justified and granted sum-
mary judgment to the Army on the plaintiff's fourth amendment
claims.127 Robert R. Plowman was a civilian employee of the Army
who worked in South Korea in Camp Humphreys' theatre and music
program. 128 In April of 1986, Plowman went to the Army Hospital
for treatment of injuries received in an altercation.129 After he was
admitted to the hospital, an HIV test was ordered as part of a series
of blood tests.130 The HIV test was justified as a precautionary mea-
sure in the event that surgery became necessary. 131

Plowman did not consent to the testing and was not advised at
the time that the test would be performed. 132 Upon his discharge
from the hospital, Plowman was informed that he had tested positive
for the HIV virus.133 Plowman resigned on September 25, 1986 after
the Army informed him that it would pay for his return trip to the
United States and continue his insurance coverage only if he volunta-
rily resigned. 3 4 Plowman then brought suit claiming that he was co-
erced into resigning in violation of Army regulations because of his
positive test result.135

The analysis of the court began by focusing on whether the dis-
closure of Plowman's confidential medical information violated his
right to privacy. 136 The court recognized the existence of a constitu-
tional right to privacy but questioned whether that right had been
extended to protect against the disclosure of an individual's medical
information. 137 The court added that even if such a right did exist it
had not been violated given the circumstances and the limited scope
of the disclosure. 138

The court then turned its attention to the fourth amendment
claim.' 3 9 Plowman contended that the nonconsensual testing for the

127. Id. at 629.
128. Id.
129. Id.
130. Id.
131. Id. The CDC has recommended testing for patients undergoing major sur-

gery. Centers for Disease Control, Recommendations for Prevention of HIV Trans-
mission in Health-Care Settings, MORBIDITY & MORTALITY WEEKLY REP., at 14-15
(Supp. Aug. 21, 1987).

132. Plowman, 698 F. Supp. at 629.
133. Id.
134. Id. at 630.
135. Id. at 630-31. Army regulations prohibit employment actions against an indi-

vidual based on a positive test result. Id. n.14.
136. Id. at 631. Plowman's medical status was disclosed only to Army personnel

who had some degree of responsibility for his health and well-being. Id. at 634.
137. Id. at 632-33.
138. Id. at 634.
139. Id. at 635.
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HIV virus violated his right to be free from unreasonable searches.140

He claimed that the search was unreasonable, both because the test
was unnecessary for medical reasons and also because of the lack of
consent.141 The court discussed in dictum the application of the guar-
antees against unreasonable searches and seizures. 142 The district
court noted that the extension of fourth amendment protections to
testing of a sample already taken for other purposes was unclear.143

The court also pointed out that the government had a compelling
reason for conducting the search and that the intrusion was not sig-
nificantly invasive. 4 4 Although the holding was based on the doc-
trine of governmental immunity, the opinion indicated that the court
was willing to uphold the testing on fourth amendment grounds as
well.

14 5

In Local 1812, American Federation of Government Employees v.
United States Department of State,'146 the United States District
Court for the District of Columbia denied a request for a preliminary
injunction to prevent the inclusion of mandatory HIV testing in an
employee medical testing program.147 After an extensive task force
study, the Department of State made the decision to include the HIV
test in its medical fitness program for foreign service employees. 148

This study formed the basis of the determination that HIV-infected
employees were medically unfit for international service because of
the possibility that they would be placed in posts with inadequate
medical care or hazardous sanitary and health conditions. 149

Although a finding of HIV infection bars an new applicant from
a position in the Foreign Service, current employees testing positive
are merely restricted to assignments in which there are no uncom-
mon health risks and which have appropriate medical care.150 A posi-
tive HIV test result is not grounds for a current employee to be
terminated, nor are benefits affected.151 The district court noted that
the State Department presented substantial evidence to support its

140. Id.
141. Id.
142. Id.
143. Id. at 636.
144. Id.
145. Id.
146. 662 F. Supp. 50 (D.D.C. 1987).
147. Id. at 55.
148. Id. at 52.
149. Id. The State Department also based its decision on grounds of protecting

against the risk of AIDS resulting from emergency tranfusions and of preventing dam-
age to United States foreign policy resulting from the identification of American em-
ployees as AIDS carriers. Id. n.1.

150. Id. at 52.
151. Id.
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position that HIV-infected individuals would be at serious medical
risk.

5 2

The plaintiff contended that the mandatory testing violated both
the fourth amendment's prohibition against unreasonable searches
and seizures and substantive due process.15 3 The court noted that
these contentions were based on the widely held belief that
mandatory testing for the HIV virus is ineffective in the prevention
of the spread of AIDS.154 However, the court recognized that the
program was not implemented in order to help prevent the spread of
AIDS, but rather to determine fitness for duty. 55 Therefore, the
court held that the testing was both reasonable and closely related to
the employee's fitness for duty.'- 6

In Leckelt v. Board of Commissioners,157 the United States Dis-
trict Court for the Eastern District of Louisiana held that a hospital
may order medical testing for an employee with an increased medical
risk for certain infectious diseases, including AIDS. 5 8 Kevin Leckelt
was a nurse at Terrebonne General Medical Center (TGMC) in
Houma, Louisiana. 5 9 After Leckelt's long-time roommate died from
AIDS, TGMC requested that Leckelt divulge the results of an AIDS
test that he had previously taken.160 When Leckelt refused to sur-
render the results of the test, he was discharged. 16 '

In analyzing Leckelt's fourth amendment claim, the district
court recognized that O'Connor requires a balancing of the gravity of
the intrusion by the state against the individual's reasonable expecta-
tion of privacy in determining the applicable standard of reasonable-
ness.16 2 In evaluating the reasonableness of Leckelt's expectations of
privacy, the court considered the fact that Leckelt had been a nurse
at TGMC for eight years and was not only aware of the infection con-
trol practices of the hospital, but also had submitted to the control

152. Id. Many foreign service posts are located in countries with much higher
levels of infectious diseases than the United States. Additionally, many posts are lo-
cated in countries in which the level of health care is substantially lower than in the
United States. Id. at 52-53.

153. Id. at 53.
154. Id.
155. Id.
156. Id.
157. No. 86-4235 (E.D. La. Mar. 14, 1989) (LEXIS, Genfed library, Dist. file) [here-

inafter pagination refers to LEXIS pages].
158. Id. at 2.
159. Id. at 6.
160. Id. at 8. TGMC asked Leckelt to submit to HIV testing. Leckelt then in-

formed the hospital that he had previously undergone testing of his own accord. Id.
161. Id. at 9. Leckelt was also discovered to have been a carrier of HBV and had

also been infected with syphilis. Employees with either condition were required to re-
port their health status to the hospital. Leckelt had failed to do so. Id.

162. Id. at 17 (citing O'Connor, 480 U.S. at 719).
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practices during the course of his employment.16 3 Coupling this
knowledge with the knowledge of Leckelt's long-term relationship
with an individual who had died of AIDS, the court concluded that
Leckelt did not have a legitimate expectation of privacy. 164 The
court then noted that:

[t]he health status of an employee who is in constant daily
contact with debilitated and pre and post-surgical patients, as
well as patients undergoing invasive procedures and patients
with open routes to their blood systems, is of primary impor-
tance in light of the knowledge that AIDS is a terminal
disease.

165

After balancing the compelling interest of the hospital and Leckelt's
lack of a reasonable expectation of privacy, the court held that the
TGMC infection control policies met the reasonableness test an-
nounced in O'Connor.166 Therefore, TGMC's policies did not violate
Leckelt's fourth amendment rights.167

In the most recent case addressing the issue of mandatory AIDS
testing, Dunn v. White,168 the United States Court of Appeals for the
Tenth Circuit held that mandatory testing for AIDS by prison offi-
cials did not violate the prisoners' fourth amendment rights.169 Terry
Dunn, an inmate at the Conner Correctional Center, claimed that he
was assaulted by prison officials and threatened with disciplinary ac-
tion for his refusal to be tested for AIDS. 170 Dunn contended that
forced submission to the blood test was a violation of his constitu-
tional right to be free from unreasonable searches and seizures under
the fourth amendment. 171

The case was originally heard by a magistrate whose recommen-
dation to the district court to dismiss the complaint was based on the
reasoning that the prison was exercising a legitimate penological
function in identifying AIDS carriers.172 Dunn objected to the magis-
trate's recommendation, claiming that the prison had no legitimate
purpose in AIDS testing.173 He claimed that prisoners subjected to
the test and identified as AIDS carriers were neither quarantined nor

163. Id.
164. Id.
165. Id. at 18.
166. Id.
167. Id.
168. 880 F.2d 1188 (10th Cir. 1989).
169. Id. at 1197.
170. Id. at 1190.
171. Id.
172. Id.
173. Id. The district court refused to consider the objections of Dunn because the

court concluded that they were untimely. Id.

1990]



CREIGHTON LAW REVIEW

treated.174 Nevertheless, the district court accepted the magistrate's
determination and dismissed the complaint. 175

On appeal, the Tenth Circuit acknowledged that while prisoners
retained no reasonable expectation of privacy in either their prison
cells or belongings, there is a qualitative distinction between such
searches and the invasion of a prisoner's person. 176 Accordingly, the
court held that prisoners retain some expectation of privacy against
invasions of their body.1 77 Thus, the court was required to balance
the prison's need for the search against the prisoner's expectation of
privacy.

178

In balancing these respective interests, the Tenth Circuit held
that persons have only a limited expectation of privacy in not having
a blood test. 179 This limited expectation of privacy was reduced fur-
ther by Dunn's condition of incarceration. 8 0 Against the reduced in-
terest of the prisoner, the court weighed the prison's justification-
prevention of the further spread of AIDS.' 8 ' The Tenth Circuit de-
termined that on issues pertaining to internal order and institutional
security prison officials should be accorded wide-ranging defer-
ence.' 8 2 The court stated that "[iun light of the seriousness of the dis-
ease and its transmissibility, we conclude that the prison has a
substantial interest in pursuing a program to treat those infected
with the disease and in taking steps to prevent further transmis-
sion."'1 3 Therefore, the court held that the prison's interest out-
weighed Dunn's expectation of privacy. 18 4

The Tenth Circuit completed its analysis by addressing the ques-
tion of whether AIDS testing was an appropriate mechanism to effec-
tuate the interest of the prison in dealing with the perceived AIDS
problem.'8 5 The court recognized that the intrusion must be reason-
able regarding the scope, manner, justification, and location of the

174. Id.
175. Id.
176. Id. at 1191.
177. Id. (citing Bell v. Wolfish, 441 U.S. 520, 558 (1979)) (holding that visual body

cavity searches following contact visits in order to discover and deter the smuggling of
contraband into the prison did not constitute an unreasonable search under the fourth
amendment).

178. Id. (quoting Wolfish, 441 U.S. at 559).
179. Id. at 1194. The court noted that a blood test involves a minimal intrusion, is

common place, does not constitute a significant invasion into personal privacy, and "in-
volves virtually no risk, trauma, or pain." Id. (citing Schmerber, 384 U.S. at 771).

180. Id. at 1195 (citing Wolfish, 441 U.S. at 537).
181. Id.
182. Id. at 1191 (citing Wolfish, 441 U.S. at 547-48).
183. Id. at 1196.
184. Id.
185. Id.
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testing.'8 6 However, because Dunn had failed to allege that either
the place or manner of the testing was unreasonable, the court held
that it was unneccessary to decide this issue.'8 7 Thus, the court con-
cluded that the nonconsensual testing of prisoners did not violate
their fourth amendment rights. 8 8

ANALYSIS

The United States Court of Appeals for the Eighth Circuit in
Glover v. Eastern Nebraska Community Office of Retardation 189 in-
validated ENCOR's mandatory AIDS testing policy on the grounds
that the policy did not satisfy the reasonableness requirement of the
fourth amendment.' 90 Relying on the district court's finding that the
risk of transmission of the disease in the ENCOR environment was
negligible, the Eighth Circuit held that the purpose of the Policy was
not served by the testing and therefore was not justified at its
inception.

191

Although the result in Glover is different and apparently contra-
dictory from recent Supreme Court drug-testing decisions 92 and the
AIDS testing cases, 193 the decision is consistent with the analysis of
each court.194 Each of these decisions represents a balancing of inter-
ests in which the government had a recognizable and compelling in-
terest in testing.195 Conversely, the Glover court was unable to
identify any compelling interest on the part of ENCOR because of
the lack of evidence of any risk of transmission in the ENCOR
environment.

196

The Eighth Circuit applied settled fourth amendment analysis to
the issue of public employer intrusions into the protected privacy in-
terests of government employees. 197 The court correctly recognized

186. Id. at 1196-97 (quoting Wolfish, 441 U.S. at 559).
187. Id. at 1197.
188. Id.
189. 867 F.2d 461 (8th Cir.), cert. denied, - U.S. -, 110 S. Ct 321 (1989).
190. Id. at 464.
191. Id.
192. Skinner v Railway Labor Executives' Ass'n, - U.S. -, 109 S. Ct. 1402 (1989);

National Treasury Employees Union v. Von Raab, - U.S. -, 109 S. Ct. 1384 (1989).
See supra notes 81-99, 100-21 and accompanying text.

193. Leckelt v. Board of Comm'rs, No. 86-4235 (E.D. La. Mar. 14, 1989) (LEXIS,
Genfed Library, Dist. file); Dunn v. White, 880 F.2d 1188 (10th Cir. 1989); Plowman v.
United States Dep't of the Army, 698 F. Supp.. 647 (E.D. Va. 1988); Local 1812, Am.
Fed'n of Gov't Employees v. United States Dep't of State, 662 F. Supp. 50 (D.D.C.
1987). See supra notes 146-67, 126-45, 168-88, 146-56 and accompanying text.

194. See supra notes 81-188 and accompanying text.
195. See supra notes 81-188 and accompanying text.
196. Glover, 867 F.2d at 464.
197. Id. at 463.
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that the applicable standard regarding public employer intrusions
had been established in O'Connor v. Ortega198 by the United States
Supreme Court.199 O'Connor stands for the proposition that the
proper standard in work-related searches by public employers is one
of "reasonableness under all of the circumstances."' 2 °° An intrusion
by a public employer is considered reasonable under this standard if
both the inception and the scope of the search are justified.20 1

In order for the Glover court to find that testing in the ENCOR
environment was reasonable at its inception, the testing must have
been necessary for a legitimate, non-investigatory, work-related pur-
pose.20 2 ENCOR's justification for the policy was to provide a safe
environment by preventing the spread of AIDS to clients and other
workers.20 3 The district court found that there was a lack of evi-
dence demonstrating a risk of transmission in the ENCOR environ-
ment.20 4 Based upon this finding of fact, the Eighth Circuit held that
because an infected worker presents no risk of transmission, the test
was both unnecessary and unreasonable. 2 5 Because the court found
that the Policy was unreasonable at its inception, it was unnecessary
to determine if the Policy was unreasonable in scope.20 6

The Supreme Court, in Skinner v. Railway Labor Executives'
Ass'n 20 7 and National Treasury Employees Union v. Von Raab,208

held that government employers may test their employees for alco-
hol or drug abuse absent any suspicion of wrongdoing or guilt.20 9

The Court applied the standard that the intrusion must be reasonable
under all of the circumstances. 210 The Glover court recognized and
applied the identical standard.2 1 '

Two factors distinguish Skinner and Von Raab from Glover.212

The first distinguishing factor is that the Supreme Court was able to

198. 480 U.S. 709 (1987).
199. Glover, 867 F.2d at 463 (quoting O'Connor, 480 U.S. at 719).
200. O'Connor, 480 U.S. at 725-26.
201. Id. at 726.
202. Glover, 867 F.2d at 464. See also O'Connor, 480 U.S. at 726.
203. Glover, 867 F.2d at 462.
204. Id. at 464. The Eighth Circuit reviewed and accepted the district court's deter-

mination that the risk of transmission in the ENCOR environment was "miniscule,
trivial, extremely low, extraordinarily low, theoretical, and approache[d] zero." Id.
(quoting Glover v. Eastern Neb. Community Office of Retardation, 686 F. Supp. 243,
251 (D. Neb. 1988)).

205. Id.
206. See supra notes 77-79 and accompanying text.
207. - U.S. -, 109 S. Ct. 1402 (1989).
208. - U.S. -, 109 S. Ct. 1384 (1989).
209. See supra notes 98, 115-16 and accompanying text.
210. See supra notes 81-121 and accompanying text.
211. Glover, 867 F.2d at 464.
212. See infra notes 213-21 and accompanying text.
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identify a compelling interest of the government that justified the
testing.2 13 In Skinner, the government's compelling interest was the
regulation of the actions of railroad workers to ensure safety.214 The
government's testing policy was based on substantial evidence relat-
ing employee drug and alcohol abuse to serious train accidents. 215

Likewise, in Von Raab, the Customs Service demonstrated a compel-
ling interest in safety as well as an interest in preventing the flow of
drugs into the country.2 16 In both cases, the government was able to
demonstrate the connection between the legitimate purpose for the
policy and the testing.21 7 Although the justification of ENCOR's pol-
icy was the protection of their clients, ENCOR was unable to demon-
strate the necessity of the Policy to protect the clients.2 18 Rather, the
evidence proved at trial demonstrated that even if an employee was
infected there was nothing but a hypothetical risk of transmission to
a client.

219

The second distinguishing factor is that the Supreme Court
pointed out that both Customs workers and railroad employees had a
decreased expectation of privacy.220 Although the Eighth Circuit in
Glover did not specifically address this question, the court acknowl-
edged the question and determined that it was irrelevant in light of
the district court's findings concerning the lack of a risk of
transmission.

221

In Skinner, the FRA had promulgated regulations requiring
drug and alcohol testing of all railroad crew members involved in an
accident or mishap.222 The FRA justified the required testing on the
basis of its responsibility for the safety of the public. 223 An additional
reason for the policy was to deter drug and alcohol use on the job.224

In addition to recognizing these compelling interests of the FRA, the
Court also noted that the railroad workers had a diminished expecta-
tion of privacy because they were working in a heavily regulated in-
dustry.225 Because of the employee's diminished expectation of
privacy and the legitimate, compelling interest of the government in
safety, the Court held that the required testing met the reasonable-

213. Skinner, 109 S. Ct. at 1414; Von Raab, 109 S. Ct. at 1393.
214. Skinner, 109 S. Ct. at 1414.
215. See supra note 102 and accompanying text.
216. Von Raab, 109 S. Ct. at 1393.
217. See supra notes 81-121 and accompanying text.
218. Glover, 463 F.2d at 463 (quoting Glover, 686 F. Supp. at 249).
219. Id. (quoting Glover, 686 F. Supp. at 249).
220. Von Raab, 109 S. Ct. at 1394; Skinner, 109 S. Ct. at 1418.
221. Glover, 463 F.2d at 464.
222. Skinner, 109 S. Ct. at 1408.
223. Id. at 1415.
224. Id. at 1421.
225. Id. at 1418.
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ness requirement of the fourth amendment. 226

The Von Raab case involved the drug testing of federal customs
agents by the Customs Service.227 The justification for the testing
was to protect the integrity and function of the Customs Service and
to promote safety in light of the fact that agents were often involved
in gun play and related violence.228 As in Skinner, the justification
included a deterrence factor.229 The interest of the Service was
found to be compelling because of the serious and irreparable harm
which could result before a potential drug problem could be discov-
ered.230 Although the government had no evidence of either a drug
problem or any drug related incidents, the court held that the gov-
ernmental interest was so compelling as to outweigh the diminished
expectation of privacy possessed by the customs agents.231

Conversely, the Glover decision demonstrates that the interests
of the government, while legitimate, might not be served by test-
ing.23 2 If testing has no rational relationship to the stated objectives
of the governmental agency, then the testing is both unreasonable
and unconstitutional. 23 3 The decision in Glover was based on the de-
termination that the testing was not justified at its inception.23 4 The
evidence clearly indicated that there was no risk of transmission in
the ENCOR environment. 235 Therefore, testing for the purpose of
reducing the risk of transmission was unjustified.236

In contrast to Glover, the court in Leckelt v. Board of Commis-
sioners237 found a risk of transmission in that particular environ-
ment and therefore held that the hospital was justified in requiring
the surrender of the test results.238 Leckelt was a surgical nurse reg-
ularly engaged in invasive surgical procedures of the type that in-
volved extended exposure to significant quantities of bodily fluids,
including blood.239 Medical evidence is undisputed that this type of
contact with bodily fluids presents an avenue for the transmission of
the HIV virus.240

226. Id. at 1421.
227. Von Raab, 109 S. Ct. at 1388.
228. Id.
229. Id. at 1390.
230. Id. at 1393.
231. Id. at 1396.
232. Glover, 867 F.2d at 464.
233. See supra notes 75-79 and accompanying text.
234. Glover, 867 F.2d at 464.
235. Id.
236. Id.
237. No. 86-4235 (E.D. La. Mar. 14, 1989) (LEXIS, Genfed Library, Dist. file).
238. Id. at 18.
239. Id. at 6.
240. Id. at 5 (quoting Recommendations for Preventing Transmission of Infection
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The court further recognized that the hospital had reasonable
grounds to suspect that Leckelt was infected by the HIV virus.241

Although the Supreme Court has held that individualized suspicion
is not an essential element of the reasonableness requirement of the
fourth amendment, the presence of individual suspicion strengthened
the hospital's authority to test.242 The combination of individualized
suspicion and the accepted risk of transmission leads unmistakably to
the conclusion that the proposed search was reasonable as long as the
scope of the search remains reasonable. 243 Neither of these elements
was present in Glover.244 The lack of individualized suspicion com-
bined with the district court's finding that the risk of transmission in
the ENCOR environment was insignificant could lead only to a con-
clusion that the search was unreasonable. 245

The analyses in Local 1812, American Federation of Government
Employees v. United States Department of State,246 Plowman v.
United States Department of the Army,247 and Dunn v. White248 are
somewhat different from Leckelt and Glover.249 The stated purpose
of the testing in both Local 1812 and Plowman focused on factors
other than the prevention of the transmission of the virus.250 The
objective of the testing in both cases was the protection of the indi-
vidual being tested.251 In Local 1812, the stated objective of the HIV
testing was to prevent employees from being assigned to locations
where adequate medical care was unavailable or where sanitary con-
ditions presented an infected person with an increased risk of health
problems.252 The objectives of the testing policy included no refer-
ence to the prevention of the spread of AIDS. 253

In response to the fourth amendment challenge, the court noted
that the proposed HIV testing involved merely an additional test per-
formed on a blood sample already taken.254 The court then held that
the test was rationally based upon fitness for duty for a specialized

with Human T-Lymphotropic Virus Type III Lymphademopathy-Associated Virus in
the Workplace, 34 MORBIDITY & MORALITY WEEKLY REP. 681, 681 (1987)).

241. Id. at 7.
242. See supra notes 98, 115-16 and accompanying text.
243. See supra notes 98, 115-16 and accompanying text.
244. See supra notes 19-61 and accompanying text.
245. Glover, 686 F. Supp. at 249.
246. 662 F. Supp. 50 (D.D.C. 1987).
247. 698 F. Supp. 647 (E.D. Va. 1988).
248. 880 F.2d 1188 (10th Cir. 1989).
249. See infra notes 251-75 and accompanying text.
250. See supra notes 131, 149-56 and accompanying text.
251. See supra notes 131, 149-56 and accompanying text.
252. Local 1812, 662 F. Supp. at 52.
253. See id. n.1.
254. Id. at 53.
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governmental agency.255 Because the objective of the government
was not to prevent the spread of AIDS but rather to protect an em-
ployee who was infected, the purpose was reasonably served by the
testing.2 56 In contrast, the objective of the Policy in Glover was the
prevention of the transmission of the virus.257

Similarly, in Plowman, the objective of the testing was to protect
both the plaintiff and the doctors in the event that surgery became
necessary.2 58 Plowman had received serious injuries during an alter-
cation and was a possible candidate for emergency surgery. 259 It was
medically necessary for Plowman's protection that the doctors be
aware of his condition prior to surgery.260 Because the doctors would
have been involved in invasive surgical procedures and thereby ex-
posed to bodily fluids, an actual risk of transmission from patient to
doctor was present.26 ' Therefore, the objective of the testing was
reasonable.

26 2

The reason the Glover court held that the Policy was unreasona-
ble centered on the determination that there was no risk of transmis-
sion in the ENCOR environment.263 Absent a demonstrated risk of
transmission, a policy with a stated purpose of providing a safe work-
place for clients and other workers cannot pass the reasonableness
requirement of the fourth amendment.264 In cases involving work-
related intrusions on government employees, a court, after determin-
ing that a fourth amendment search has taken place, must decide if
the search is justified at its inception.265 For an intrusion to be justi-
fied at its inception, the search must be necessary for a legitimate
work-related purpose.266 This step in the analysis is where ENCOR's.
Policy failed. 26 7 Because there was no risk of transmission, the test-
ing was neither necessary nor was there a legitimate, work-related
purpose for the Policy. 268

The Dunn case, although not a government employment case, is
somewhat more troubling and difficult to reconcile with Glover than

255. Id.
256. Id.
257. Glover, 867 F.2d at 462-63 (quoting Glover, 686 F. Supp. at 249).
258. Plowman, 698 F. Supp. at 629.
259. Id.
260. Id. at 636.
261. Id. at 629 n.5.
262. Id. at 637.
263. Glover, 867 F.2d at 464.
264. Id.
265. See supra notes 75-79 and accompanying text.
266. See supra notes 75-79 and accompanying text.
267. Glover, 867 F.2d at 464.
268. Id.
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are the other AIDS testing cases. 269 The court, in determining
whether it is reasonable for prisons to test inmatesj for the AIDS vi-
rus, applied the special needs balancing test that the Supreme Court
has determined is appropriate in most non-criminal searches. 270 In
applying this test, the Dunn court downplayed the significance of the
individual's right to be free from a mandatory blood test while dis-
pensing with virtually any requirement of justification for the testing
on the part of the government.271 The decision stressed the wide-
ranging deference that should be accorded to prison officials on issues
pertaining to internal order and institutional security.272 The Dunn
court recognized that a blood test involves a search within the mean-
ing of the fourth amendment and that a prisoner retains a reason-
able, although somewhat diminished, expectation of privacy in his
person.27 3 However, the court simply eradicated any expectation of
privacy by according deference to the prison's justification of
preventing the spread of AIDS.274 The court characterized the pre-
vention of the spread of AIDS as an issue pertaining to the internal
order and security of the prison, thus justifying wide-ranging
deference.

275

CONCLUSION

In Glover v. Eastern Nebraska Community Office of Retarda-
tion,276 the United States Court of Appeals for the Eighth Circuit
held that mandatory testing for the AIDS virus in the ENCOR envi-
ronment was a violation of the employees' right to be free from un-
reasonable searches and seizures under the fourth amendment. 277

This decision demonstrates that there are applicable limits to the
power of public employers to test employees in any context. The
Glover opinion should not be read so broadly as to suggest that public
employers will no longer be able to test employees for infectious dis-
eases. The decision simply defines the limits of the authority of pub-
lic employers to test employees.

Justice Marshall, in his dissent in Skinner v. Railway Labor Ex-
ecutives' Ass'n,278 stated that "[h]istory teaches that grave threats to

269. See iykfra notes 237-69 and accompanying text.
270. Dunn, 880 F.2d at 1194 (citing Skinner, 109 S. Ct. at 1414; Von Raab, 109 S. Ct.

at 1391-92).
271. See supra notes 179-84 and accompanying text.
272. Dunn, 880 F.2d at 1191.
273. Id.
274. Id.
275. Id.
276. 867 F.2d 461 (8th Cir.), cert. denied, - U.S. -, 110 S. Ct. 321 (1989).
277. Id. at 464.
278. - U.S. -, 109 S. Ct. 1402 (1989).
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liberty often come in times of urgency, when constitutional rights
seem too extravagant to endure. ' 279 The AIDS crisis currently
presents such a time of urgency in our country. It is crucial that
courts continue, as in Glover, to define limits to the powers that
threaten individual constitutional liberties.

William A. DeLoach III'91

279. Id. at 1422 (Marshall, J., dissenting).
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