THE UNIFORM TRADE SECRETS ACT:
THE STATES' RESPONSE
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INTRODUCTION
The development and utilization of new technology is a major
component of business success. The ability to sustain investment in
research and development in a competitive environment is dependent
to a large extent upon a company's ability to protect its proprietary
information. For many companies, trade secrets are the most valuable form of proprietary information. Trade secrets often provide the
most comprehensive, easily obtained and long-lived protection' for a
company's innovative ideas, provided the requisite secrecy can be
maintained.2 Arguably, preserving confidentiality is now more difficult due to recent developments in telecommunications and increased
employee mobility, which facilitate the improper disclosure and misappropriation of trade secrets.
In the United States, trade secret law developed through court
decisions, primarily at the state level. 3 Drawing guidance from the
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1. Unlike patent protection, there is no requirement of disclosure. While the secrecy must be maintained, there is no government examination and no inquiry as to
originality, lack of obviousness or novelty. A trade secret which remains secret can
last in perpetuity, while a patent lasts seventeen years and a copyright lasts the life of
the author plus fifty years.
2. Reasonable efforts must be made to maintain the secrecy of the information
or it will lose secret status. Efforts which have been held to be reasonable include "advising employees of the existence of a trade secret, limiting access to a trade secret on
a 'need to know' basis, and controlling plant access." Alternately, "public disclosure of
information through display trade journal publications, advertising, or other carelessness can preclude protection." UNIFORM TRADE SECRETS ACT § 1 Commissioners' comment, 14 U.L.A. 439 (1985).
3. See e.g. Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470 (1974).
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Restatement of Torts, each state constructed, on a case-by-case basis,
its own body of trade secret law. 4 Unlike the two other major methods of protecting proprietary information (patent and copyright law),
trade secret law is not governed by a comprehensive federal statute.
Congress could legislate under the Commerce Clause, but it has not
yet chosen to do so, except in the limited area of governmental disclosures of trade secrets. 5 However, there have been several efforts
toward greater uniformity in the law of trade secrets, most notably
the Restatement of Torts (1939)6 and the Uniform Trade Secrets Act
("UTSA"). 7 Still, at present, trade secret protection varies widely
among the states.8
In recognition of the increasing importance of trade secret protection to setting standards of ethical behavior, and of the need to
clarify and harmonize the law among the states, 9 the Uniform Trade
Secrets Act was drafted by the National Conference of Comin-ssioners on Uniform State Laws. It was approved and recommended for
enactment in all the states in 1979.10 The Uniform Act was amended
in 1985. The Act, as amended, includes the following sections: § 1
Definitions; § 2 Injunctive Relief; § 3 Damages; § 4 Attorney's Fees;
§ 5 Preservation of Secrecy; § 6 Statute of Limitations; § 7 Effect on
Other Law; § 8 Uniformity of Application and Construction; § 9 Short
Title; § 10 Severability; § 11 Time of Taking Effect; and § 12 Repeal."
The 1985 act amended the following sections of the 1979 Act: § 2 Injunctive Relief; § 3 Damages; § 7 Effect on Other Law; and § 11 Time
12
of Taking Effect.
4.

RESTATEMENT OF TORTS § 757 (1939).

The United State Supreme Court relied

on the Restatement in Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 474 (1974).
5. 18 U.S.C. § 1905 (1988).
6.

RESTATEMENT OF TORTS § 757 (1939).

The Restatement articulated the com-

mon law principles of trade secret law, which were then adopted "in virtually every
reported case." Klitzke, The Uniform Trade Secrets Act, 80 PAT. TRADEMARK REV.
157, 162 (1980). The Restatement (Second) of Torts (1974) omitted mention of trade
secrets.

7. UNIF. TRADE SEcRETs AcT, 14 U.L.A. 433 (1985).
8. Among the disadvantages are uncertainty and forum shopping. See Lydon,
The Deterrent Fffect of the Uniform Trade Secrets Act 69 J. PAT. & TRADEMARK OFF.
Soc'Y 427 (1987).
9. See Klitzke, PAT & TRADEMARK REV. at 157. See also Miller, Floridas Uniform Trade Secrets Act 16 FLA. ST. U.L. REV. 863, 865 (1988).
10. UNIF. TRADE SECRETS AcT Commissioners' prefatory note, 14 U.L.A. 433-36
(1985).
11. UNIF. TRADE SECRETS AcT, 14 U.L.A. 437 (1985).
12. See Appendix. The following are the sections of the 1979 Act which were
amended by the 1985 Act:
§ 2. [Injunctive Relief]
(a) Actual or threatened misappropriation may be enjoined. Upon application to the court, an injunction shall be terminated when the trade secret
has ceased to exist, but the injunction may be continued for an additional rea-
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This article analyzes the Uniform Trade Secrets Act, as adopted
by the states, in the ten years since its initial endorsement. As of the
time of this article, thirty-two states and the District of Columbia
have enacted versions of the Uniform Trade Secrets Act or trade secret acts which draw on the UTSA.13 Alaska, Arkansas, Connecticut,
Delaware, Kansas, Idaho, Indiana, Louisiana, Montana, and Washington generally follow the 1979 Act with modifications. Colorado, District of Columbia, Florida, Hawaii, Maine, Maryland, Minnesota,
Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Oregon,
sonable period of time in order to eliminate commercial advantage that otherwise would be derived from the misappropriation.
(b) If the court determines that it would be unreasonable to prohibit future use, an injunction may condition future use upon payment of a reasonable royalty for no longer than the period of time the use could have been
prohibited.
(c) In appropriate circumstances, affirmative acts to protect a trade secret
may be compelled by court order.

§ 3. (Damages]
(a) In addition to or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by misappropriation. A complainant
also may recover for the unjust enrichment caused by misappropriation that is
not taken into account in computing damages for actual loss.
(b) If willful and malicious misappropriation exists, the court may award
exemplary damages in an amount not exceeding twice any award made under
subsection (a).
§ 7. [Effect on Other Law]
(a) This Act displaces conflicting tort, restitutionary, and other law of
this State pertaining to civil liability for misappropriation of a trade secret.
(b) This Act does not affect: (1) contractual or other civil liability or relief that is not based upon misappropriation of a trade secret; or (2) criminal
liability for misappropriation of a trade secret.
§ 11. [Time of taking effect.]
This Act takes effect on -, and does not apply to misappropriation occurring prior to the effective date.
13. ALA. CODE §§ 8-27-1 to 8-27-6 (Supp. 1986); ALASKA STAT. §§ 45.50.910 to
45.50.945 (Supp. 1989); ARK. STAT. ANN. §§ 4-75-601 to 4-75-607 (1987); CAL. CiV. CODE
§§ 3426 to 3426.10 (West Supp. 1990); COL. REV. STAT. §§ 7-74-101 to 7-74-110 (1986);
CON. GEN. STAT. §§ 35-50 to 35-58 (1987); DEL. CODE ANN. tit. 6, §§ 2001 to 2009 (Supp.
1988); D.C. CODE ANN. §§ 48-501 to 48-510 (Supp. 1989); FLA. STAT. ANN. §§ 688.001 to
688.009 (West Supp. 1990); HAW. REV. STAT. §§ 482B-1 to 482B-9 (Supp. 1989); IDAHO
CODE §§ 48-801 to 48-807 (Supp. 1990); ILL. ANN. STAT. ch. 140, paras. 351-59 (SmithHurd Supp. 1990); IND. CODE ANN. §§ 24-2-3-1 to 24-2-3-8 (Burns Supp. 1990); KAN.
STAT. ANN. §§ 60-3320 to 60-3330 (1983); LA. REV. STAT. ANN. §§ 51:1431 to 51:1439
(West 1987); MD. COM. LAW CODE ANN. §§ 11-1201 to 11-1209 (1990); ME. REV. STAT.
ANN., tit. 10, §§ 1541 to 1548 (Supp. 1989); MINN. STAT. ANN. §§ 325C.01 to 325C.08
(Supp. 1990); MONT. CODE ANN. §§ 30-14-401 to 30-14-409 (1989); NEB. REV. STAT. §§ 87501 to 87-507 (Supp. 1988); NEV. REV. STAT. §§ 600A.010 to 600A.100 (1987); N.M. STAT.
ANN. §§ 57-3A-1 to 57-3A-7 (1990); N.C. GEN. STAT. §§ 66-152 to 66-157 (1985); N.D.
CENT. CODE §§ 47-25.1-01 to 47-25.1-08 (Supp. 1989); OKLA. STAT., tit. 78, §§ 85 to 95
(1987); OR. REV. STAT. §§ 646.461 to 646.475 (1989); R.I. GEN. LAWS §§ 6-41-1 to 6-41-11
(1985); S.D. CODIFIED LAWS §§ 37-29-1 to 37-29-11 (Supp. 1990); UTAH CODE ANN. §§ 1324-1 to 13-24-9 (Supp. 1990); VA. CODE ANN. §§ 59.1-336 to 59.1-343 (Supp. 1987); WASH.
REV. CODE ANN. §§ 19.108.010 to 19.108.940 (1989); W. VA. CODE §§ 47-22-1 to 47-22-10
(1986); Wis. STAT. ANN. § 134.90 (West Supp. 1989).
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South Dakota, Utah, Virginia, West Virginia, and Wisconsin generally
follow the 1985 Act with variations. The Rhode Island Trade Secret
Act is identical to the 1985 Act. California and Illinois incorporate
certain sections of both the 1979 Act and the 1985 Act. The Alabama
and North Carolina statutes are major departures from the Uniform
Act and were not actually intended to be an enactment of the Uniform Trade Secrets Act. 14 Alabama law generally narrows the application of trade secret protection, while North Carolina law probably
broadens it. 1 5 At least three states have considered but rejected the
Act.' 6 This analysis will tract the language of the 1985 Act, but
where the 1979 Act differs from the 1985 Act, that difference will be
indicated. Changes in section headings, section references, reference
numbers, (made by the states to conform with their own statutory
numbering system) and pronoun gender substitutions will not be
mentioned.
HIGHLIGHTS OF TRADE SECRETS LAW
Under the common law of trade secrets, the owner of information that qualifies as a trade secret is entitled to relief for injury or
potential injury where there is a misappropriation. Prior to the Uniform Act, the principles set forth in the Restatement of Torts were
commonly used by the courts in resolving questions of liability.
Under the Restatement, information is considered to be protected if
it includes "any formula, pattern, device or compilation of information which is used in one's business, and which gives him an opportunity to obtain an advantage over competitors who do not know or use
it."'1 7 While independent discovery and reverse engineering are permissible means of learning a trade secret, the misappropriation of
trade secrets triggers the owner's rights regarding relief. Tortious
conduct such as fraud or espionage, as well as breach of contract and
abuse of confidentiality, can form the basis of a misappropriation
8
claim.'
14. Most commentators do not address these laws when considering state enactments of the Uniform Trade Secrets Act. However, they are incorporated here for
completeness since the impetus for these laws was provided by the UTSA.
15. For a detailed explanation of the Alabama Act, see Long, The Alabama Trade
Secrets Act 18 CUM. L. REV.557 (1988). For a detailed explanation of the North Carolina Act, see Root & Blynn, Abandonment of Common-Law Principles: The North Carolina Trade Secrets Protection Act 18 WAKE FOREST L. REV. 823 (1982).
16. Texas, Ohio and New Hampshire. See Lydon, 69 J. PAT. & TRADEMARK OFF.
Soc'Y at 441-42.
17. RESTATEMENT OF TORTS § 757 comment b (1939).
18. See RESTATEMENT OF TORTS § 757 comments f through j (1939). See also.
Klitzke, The Uniform Trade Secrets Act 80 PAT. & TRADEMARK REV. 157, 207, 210
(1980); Chapman, California Uniform Trade Secrets Act: A ComparativeAnalysis of
the Act and the Common Law 2 COMPUTER & HIGH-TECH. L.J. 389, 391 (1986).
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Courts have long wrestled with the question of what is a trade
secret. The resulting case law often fails to clearly guide companies
as to what information may be protected. 19 Additionally, case law
has resulted in divergent lines of authority on several important
20
points.
Though the Restatement contributed considerably toward the
development of the common law, this approach has many disadvantages. One major problem is the variations in the law from state to
state and the lack of law in many states. Courts are not bound to
adopt the Restatement view and, even when they do, interpretations
vary.21 Even in those states which had a rich body of case law, the
reach of trade secret protection and the availability of remedies were
often in doubt. 22 Additionally, the Restatement is not comprehensive
in nature2 3 and has not been updated. 24 Also, prior to the Uniform
Act, the state statutes that existed generally focused on criminal lia25
bility for theft and governmental dissemination of trade secrets.
The Uniform Act does not replace existing state statutes.
Rather, it is designed to supplement state law, including those stat26
utes relating to preliminary injunctions and the burden of proof.
The UTSA is limited to civil remedies. While it draws upon many of
the Restatement concepts, it ventures far beyond the guidance of the
Restatement. It attempts to codify common law principles and resolve inconsistencies in judicial decisions.2 7 The Act eliminates many
statutes of limitations and damages questions arising from applying
tort or contract law theories, substituting instead a unified cause of
action.28 The 1985 Amendments primarily clarify several ambiguous
sections and strengthen the obtainable remedies. 29
19. Chapman, 2 COMPUTER & HIGH-TECH. L.J. at 392.
20. Klitzke, 80 PAT. & TRADEMARK REV. at 158-59 n.6, n.7 & n.10. See also Miller,
Florida's Uniform Trade Secrets Act, 16 FLA. ST. U.L. REv. 863, 867 (1988).
21. Klitzke, 80 PAT. & TRADEMARK REv. at 162.
22. UNIF. TRADE SECRETS ACT, Commissioners' prefatory note, 14 U.L.A. 434
(1985).
23. Klitzke, 80 PAT. & TRADEMARK REV. at 162.
24. See generally RESTATEMENT (SECOND) OF TORTS (1979).
25. See 12A R. Milgram, TRADE SECRETS, BUSINESS ORGANIZATIONS apps. B, D

(1978). See also Samuels, Protecting Confidential Business Inkformation Supplied to
State Governments: Exempting Trade Secrets from State Open Records Law 27 AM.
BUS. L.J. 467 (Fall 1989).

26. Lydon, The Deterrent Fffect of the Uniform Trade Secrets Act, 69 J. PAT. &
TRADEMARK OFF. Soc'Y 427, 429 (1987).
27. UNIF. TRADE SECRETS ACT, Commissioners' prefatory note, 14 U.L.A. 434
(1985).
28. Chapman, 2 COMPUTER & HIGH-TECH. L.J. at 405.
29.

LYDON, 69 J. PAT. & TRADEMARK OFF. SOc'Y at 439.
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DEFINITIONS
The definitional section of the UTSA does a great deal more
than provide definitions. It is substantive in nature and actually sets
forth the elements of what constitutes a violation of the statute
through its definitions of improper means, misappropriation, person
and trade secret. As a result of its dual nature, the section is rather
complex in construction.
CONTEXT
The Act indicates that the definitions are not absolute, but are to
be applied when appropriate. The language gives the court discretion
in the application of the statute. The introduction to "§ 1 Definitions" states that "[a]s used in this [Act], unless the context requires
otherwise" the definitions will have the meanings listed within that
section. 3°
Several states have made changes which affect the level of discretion exercised by a court. Alabama and Delaware have stricter
section one requirements. The Alabama Act mandates that "unless
the context clearly indicates otherwise" the definitions have the following meanings. While the Delaware Act states that "except where
the context clearly indicates a different meaning.... ,"31 The District
of Columbia, Maryland, New Mexico and Wisconsin omit the language about words whose context indicate a different meaning.3 2 In
those states, judges may have less discretion in the application of the
statute, though an argument could be made that the language is superfluous as it only reflects the standard discretionary power of the
judiciary. Maine, Minnesota, Virginia and Washington have made
minor grammatical changes in the language of the introduction that
33
do not appear to change its meaning.
IMPROPER MEANS
To qualify for relief, the trade secret must have been misappropriated by "improper means," thereby violating standards of business
30.

UNIF. TRADE SECRETS AcT §

1.

31. ALA. CODE § 8-27-2 (Supp. 1989); DEL. CODE ANN. tit.
6, § 2001 (Supp. 1988).
32. The District of Columbia provision states "[flor the purposes of this chapter,
the term." D.C. CODE ANN. § 48-501 (Supp. 1989). The Maryland provision states only
that the "words have the meanings indicated." MD. ANN. COM. LAW CODE § 11-1201
(1990). The New Mexico provision states only "[a]s used in the Uniform Trade Secrets
Act ." N.M. STAT. ANN. § 57-3A-2 (Supp. 1990). The Wisconsin provision simply provides "[1]n this section." Wis. STAT. ANN. § 134.90 (1989).
33. ME. REV. STAT. ANN. tit.
10, § 1542 (Supp. 1989); MINN. STAT. ANN. § 325C.01
(Supp. 1990); VA. CODE ANN. § 59.1-336 (1987) and WASH. REV. CODE ANN. § 19.108.010
(1989).
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ethics.34 That definition is pivotal because the central policy behind
trade secrecy is to deter "breach of faith and reprehensible means of
learning another's secret."35 The UTSA states that "'[ilmproper
means' includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through
'
electronic or other means."3
"Improper means" includes conduct
that is situationally improper, 3 7 as well as the unauthorized disclosures of lawfully acquired secrets. 38 The language represents a
broadening of the common law concept of breach of confidence.3 9
However, to the extent that the Restatement definition of "improper
means" became the common law of a state, the adoption of the UTSA
may not result in a change in state law. 4° The catalog of acts that
constitute "improper means" is not meant to constitute a complete
roster of the possibilities for unethical behavior 4" and can include improper conduct that may not be criminal or otherwise tortious.4 The
term "other means" is intended to expand the adaptability of the
43
statute to inventive misappropriation.
In addition to defining "improper means," the UTSA also defines
the term "proper means." 44 The comment to the UTSA defines
"proper means" to include discovery by independent invention, reverse engineering, licensing, and observation of the trade secret via
45
public use or display and by publication.
The Alabama act departs from the definition of improper
means. 46 The Alabama definition includes "inducement of a breach
of confidence" in its definition of improper means, but excludes specific mention of "breach" of confidence. 47 However, because the Ala34. UNIF.TRADE SEcRETS ACT § 1 Commissioners' comment.
35. UNIF. TRADE SECRETS ACT Commissioners' prefatory note. The Court in
Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 481 (1974) recognized that "the mainte-

nance of standards of commercial ethics" is a leading policy underlying trade secret
law. See also RESTATEMENT OF TORTS § 757 comment b (1939).
36. UNIF. TRADE SECRETS ACT § 1.
37. UNIF. TRADE SECRETS ACT § 1 Commissioners' comment (citing E.I. du Pont

de Nemours & Co. v. Christopher, 431 F.2d 1012 (5th Cir.), cert. den. 400 U.S. 1024
(1970)) (holding use of aerial reconnaissance to discover a trade secret was improper).
38. UNIF. TRADE SEcRETs ACT § 1.
39. Chapman, 2 COMPUTER & HIGH-TECH. L.J. at 405.
40. Root & Blynn, 18 WAKE FoREsT L. REV. at 832 (arguing that the definition is
the same in the Restatement and the UTSA).

(1939).
41.

See RESTATEMENT OF TORTS § 757(a)

UNIF. TRADE SEcRETs ACT § 1, Commissioners' comment (1985). See also Root

& Blynn, 18 WAKE FOREST L. REV. at 833.
42. Klitzke, 80 PAT. & TRADEMARK REV. at 202.

43.

Chapman, 2 COMPUTER & HIGH-TECH. L.J. at 404.

44.

UNIF. TRADE SECRETS ACT § 1.

45.

Id. Commissioners' comment.

46.

See ALA. CODE § 8-27-2 (Supp. 1989).

47.

Id.
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bama definition of improper means uses the words "such as," the list
that follows is apparently nonexclusive. 4s Therefore, a breach of confidence would probably fall within the Alabama statutory definition.49 Additionally, the Alabama act does not specifically include
the phrase "espionage through electronic or other means" in its definition of improper means.5° Instead, Alabama outlaws "[o]ther deliberate acts taken for the specific purpose of gaining access to the
information of another by means such as electronic, photographic,
telescopic or other aids to enhance normal human perception, where
the trade secret owner reasonably should be able to expect privacy." 51 That would restrict the application of the Alabama statute
in some situations which would be "improper means" under the
UTSA. 52 The Alabama statute also expands the offenses that are
within the definition by specifically listing trespass as within the defi53
nition of improper means.
Other states make more limited changes to this section. For example, instead of stating that there must be a "breach or inducement
of a breach of a duty to maintain secrecy," the Illinois statute expands the definition by stating that there must be a "breach or inducement of a breach of a confidential relationship or other duty to
maintain secrecy."54 One state, Nebraska, substitutes "shall mean"
for "includes," thereby mandating the list of impermissible acts as an
inclusive list.55 The wording of the Nebraska statute apparently
would not allow for any improper means beyond those set forth in
the Uniform Act. The acts of four states, California, Illinois, North
Carolina, and Oregon, specifically provide that "reverse engineer'
5
ing,"' 6 "independent development" ' and "independent derivation" 8
are not to be considered improper means. Those additions clarify the
principle that when a secret can be obtained by buying a competitor's
48. Id.
49. See supra note 46-48 and accompanying text.
50. ALA. CODE § 8-27-2 (Supp. 1989).
51. Id.
52. The Alabama comment refers to espionage as an "undefined and ambiguous
term" and justifies its addition as providing "some contours to the nature of the activity that constitutes improper means." Id.
53. Id.
54. ILL. ANN. STAT. ch. 140, para. 352 (Smith-Hurd Supp. 1990).
55. NEB. REV. STAT. § 87-502 (Supp. 1988). For a detailed explanation of the Nebraska Act, see Buechler, Revealing Nebraska's Trade Secrets Act, 23 CREIGHTON L.
REV. 323 (1990).
56. CAL. CiV. CODE § 3426.1 (West Supp. 1990); ILL. ANN. STAT. ch. 140, para. 352
(Smith-Hurd Supp. 1990); N.C. GEN. STAT. § 66-152 (1989); OR. REV. STAT. § 646.461
(1989).
57. ILL. ANN. STAT. ch. 140, para. 352 (Smith-Hurd Supp. 1990); OR. REV. STAT.
§ 646.461 (1989).
58. CAL. CIV. CODE § 3426.1 (West Supp. 1990).
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product or service and analyzing it, then the secret can be legally
used.
Though the UTSA does not specifically address this issue, the
Commissioner's comments, as stated above, though not statutory, include "independent invention" 59 and "reverse engineering as proper
means of discovery." 6 As a result, the additions in those four states
are consistent with the UTSA approach. Wisconsin reorders the
61
wording without altering the meaning.
North Carolina has no definition of "improper means." This is
because, in a major departure from the UTSA, the North Carolina
statute does not use this term to explain misappropriation. 62 Instead,
the North Carolina statute includes "consent and authority from the
trade secret owner, terms that are subject to objective determination."'63 Interestingly, the absence of the bad faith requirement may
put the North Carolina Act in conflict with federal patent law.64
MISAPPROPRIATION

Pursuant to the UTSA, misappropriation must occur before relief will be granted. Misappropriation may occur through a voluntary
disclosure under confidential circumstances, as well as by acquisition
of a trade secret through improper means. Liability for misappropriation can extend to those who knew or should have known of the
misappropriation, including third parties, and even to some acquisitions by accident and mistake.6 5 The accident or mistake must not
have been due to a failure of the trade secret owner to undertake
reasonable efforts to maintain secrecy.66 The UTSA defines misappropriation as:
(i) acquisition of a trade secret of another by a person who
59. UNIF. TRADE SECRETS ACT § 1 Commissioners' comment.
60. Id. Reverse engineering is defined as "starting with the known product and
working backward to find the method by which it was developed. The acquisition of
the known product must, of course also be by a fair and honest means, such as
purchase of the item on the open market for reverse engineering to be lawful." Id.
61. Wis. STAT. ANN. § 134.90 (West Supp. 1989). See also, Whitesel & Skalnsky,
Revisions to the Law of Trade Secrets, 59 Wis. BAR BuL. 15, 16 (Aug. 1986).
62. See infra notes 72-79 and accompanying text.
63. Root & Blynn, 18 WAKE FOREST L. REV. at 834.
64. Id. at 844. This may occur because the North Carolina law "is so different
from the state law considered in Kewanee, that the North Carolina Act is not automatically protected under the Kewanee analysis." Id. at 852.
65. UNIF. TRADE SEcRETs ACT § 1(2)(ii)(C). See also Klitzke, 80 PAT. & TRADE.
MARK REV. at 206 (stating that the Restatement did not require a change of position).
66. UNIF. TRADE SECRETS ACT 1 Commissioners' comment. For an in-depth discussion of this concept, see Slaby, Chapman, & O'Hara, Trade Secret Protection:An
Analysis of the Concept "Efforts Reasonable Under The Circumstances to MaintainSecrecy" 5 COMPUTER & HIGH-TECH. L.J. 321 (1989).
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knows or has reason to know that the trade secret was
acquired by improper means; or
(ii) disclosure or use of a trade secret of another without express or implied consent by a person who
(A) used improper means to acquire knowledge of the
trade secret; or
(B) at the time of disclosure or use, knew or had reason
to know that his knowledge of the trade secret was
(I) derived from or through a person who had utilized improper means to acquire it;
(II) acquired under circumstances giving rise to a
duty to maintain its secrecy or limit its use; or
(III) derived from or through a person who owed a
duty to the person seeking relief to maintain
its secrecy or limit its use; or

(C) before a material change of his [or her] position,
knew or had reason to know that it was a trade secret and that knowledge
of it had been acquired by
67
accident or mistake.
The Alabama, North Carolina and Wisconsin statutes make almost complete changes in the wording of the section. Rather than including misappropriation within the definition section, Alabama has
a separate provision for misappropriation." The intention of this section, according to the Alabama comment, is to codify "the common
law means of misappropriation embodied in the Restatement" and to
recognize "the common law of privilege." 69 However, in a departure
from the Restatement (and also from the Uniform Act), the Alabama
statute provides no recourse against an innocent recipient of the secret. The Alabama statute limits actions for misappropriation to
those who personally "discover... by improper means," or "breach
...

confidence," or other parties who "knew or should have known"

that a disclosure was of a trade secret and was either discovered by
improper means or a breach of confidence or that the "disclosure was
67.
68.

UNIF. TRADE SECRETS AcT § 1.
ALA. CODE § 8-27-3 (Supp. 1989). Section 8-27-3 states that

[a] person who discloses or uses the trade secret of another, without a privilege to do so, is liable to the other for misappropriation of the trade secret if
(1) That person discovered the trade secret by improper means; (2) That person's disclosure or use constitutes a breach of confidence reposed in that person by the other; (3) That person learned the trade secret from a third person,
and knew or should have known that (i) the information was a trade secret
and (ii) that the trade secret had been appropriated under circumstances
which violate the provisions of (1) or (2) above; or (4) That person learned the
information and knew or should have known that it was a trade secret and
that its disclosure was made to that person by mistake.
Id.
69. ALA. CODE § 8-27-3 Commissioners' comment (Supp. 1989).
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made.., by mistake. '70 The Uniform Act addresses the question of
liability for mistaken disclosure by limiting misappropriation to situations where recipients knew or should have known before a material
change of position. Though not specified in the Alabama act, innocent acquisition of a trade secret, according to the comment, cannot
constitute misappropriation against the acquirer, even after subsequent notice otherwise. However, liability can be imposed on the
person who wrongfully or mistakenly made the disclosure. 71 This
makes the Alabama statute narrower in application than the Uniform Act. In one further difference, which may also narrow its application, the Alabama statute mentions only 73"mistake," 72 while the
Uniform Act refers to "accident or mistake."
The North Carolina act overhauls the definitional section on misappropriation by simplifying the definition, but, simultaneously, adds
two other sections which pertain to misappropriation. 74 This change
was made because the Patent, Trademark, and Copyright Committee
of the North Carolina Bar Association, which drafted the state law,
believed that the structure of the definitional section of the UTSA
was too "lengthy and complex" for a jury trial.75 The North Carolina
statute defines misappropriation as "acquisition, disclosure, or use of
a trade secret of another without express or implied authority or consent, unless such trade secret was arrived at by independent development, reverse engineering, or was obtained from another person with
a right to disclose the trade secret."7 6 The North Carolina act also
contains a separate provision entitled "Action for Misappropriation,"
which provides that "[t]he owner of a trade secret shall have remedy
by civil action for misappropriation of his trade secret. '77 The North
Carolina act contains a separate burden of proof provision, which
provides that, in order to prove a prima facie case, the plaintiff must
establish that the defendant "(1) [k]nows or should have known of
the trade secret; and (2) [h]as had a specific opportunity to acquire it
for disclosure or use or has acquired, disclosed, or used it without the
express or implied consent or authority of the owner. 7 8s Additionally, the section states that:
This prima facie evidence is rebutted by the introduction of
substantial evidence that the person against whom relief is
70. Id.
71. Long, 18 CuMB. L. REV. at 567.
72. ALA. CODE § 8-27-3 (Supp. 1989).
73.

UNiF.TRADE SECRETS AcT § 1(2)(ii)(C).

74.
75.
76.
77.

N.C. GEN. STAT. §§ 66-153, 66-155 (1985).
Root & Blynn, 18 WAKE FOREST L. REV. at 833.
N.C. GEN. STAT. § 66-152 (1985).
N.C. GEN. STAT. § 66-153 (1985).

78.

N.C. GEN. STAT. § 66-155 (1985).
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sought acquired the information comprising the trade secret
by independent development, reverse engineering, or it was
obtained from another person with a right to disclose the
trade secret. This section shall not be construed to deprive
the person against whom relief9 is sought of any other de7
fenses provided under the law.
This is an attempt to simplify the misappropriation section by setting
out the elements of, and defenses to, a prima facie case for easier use
by the practitioner.8 0 At the same time, the North Carolina law may
apply more broadly than the Uniform Act. This is because under the
North Carolina act there is no requirement of improper means. 8
Like the Alabama act, the Wisconsin act provides for a separate
section for misappropriation.8 2 The Wisconsin statute states that:
No person, including the state, may misappropriate or
threaten to misappropriate a trade secret by doing any of the
following:
(a) Acquiring the trade secret of another by means which
the person knows or has reason to know constitute improper means.
(b) Disclosing or using without express or implied consent a
trade secret of another if the person did any of the
following:
1. Used improper means to acquire knowledge of the
trade secret.
2. At the time of disclosure or use, knew or had reason
to know that he or she obtained knowledge of the
trade secret through any of the following means:
a. Deriving it from or through a person who utilized
improper means to acquire it.
b. Acquiring it under circumstances giving rise to a
duty to maintain its secrecy or limit its use.
c. Deriving it from or through a person who owed a
duty to the person seeking relief to maintain its secrecy or limit its use.
83
d. Acquiring it by accident or mistake.
The statute specifically mentions "the state" as well as a "person,"
even though "the state" falls within the definition of person,s 4 to
meet a judicially-decreed requirement in Wisconsin that a regulatory
statute expressly indicate when it applies to the state.8 5 Wisconsin
79.
80.
81.

Id.
Root & Blynn, 18 WAKE FOREST L. REV. at 834.
Id.

82.

WIS. STAT. ANN. § 134.90 (West 1989).

83. Id.
84. See supra note 81 and accompanying text.
85. WIs. STAT. ANN. § 134.90 Commissioners' comment (West 1989). See State ex
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law differs from the Uniform Act, which addresses the question of liability for mistaken disclosure, by limiting misappropriation to situations where recipients knew or should have known before they
materially changed position.8s Instead, the Wisconsin statute is much
more inclusive, as it regards misappropriation as trade secrets acquired "by accident or mistake."8 7 It makes no reference to any requirement of knowledge, thereby including innocent reliance as a
grounds for misappropriation. Interestingly, the Wisconsin statutory
comment makes no mention of this change.
Several states make minor changes to the section. New Mexico
changes part of the definition of misappropriation from "disclosure or
use" to "disclosure of use."8 8 If not a drafting error, this would appear to limit the scope of misappropriation. Connecticut, Delaware,
District of Columbia, Maryland, Minnesota and Nebraska also made
insignificant drafting changes.8 9
PERSON

The UTSA states that "'Person' means a natural person, corporation, business trust, estate, trust, partnership, association, joint venture, government, governmental subdivision or agency, or any other
reL Dep't of Pub. Instruction v. Department of Indus., Labor & Human Relations, 68
Wis. 2d 677, 229 N.W.2d 591 (1975).
86. Compare WIs. STAT. ANN. § 134.90(2) (West 1989) with UNIF. TRADE SECRETS
ACT § 1(2).
87.

Wis. STAT. ANN. § 134.90(2) (West 1989).

88. N.M. STAT. ANN. § 57-3A-2 (Supp. 1990).
89. Without any significant impact on the meaning, the Alaska statute changed
section (B)(II) from "acquired under circumstances giving rise to a duty to maintain its
secrecy or limit its use" to read "who owed a duty to the person seeking relief to maintain its secrecy or limit its use." Alaska Stat. § 45.50.940 (1987). The Connecticut provision clarifies the phrase "acquired under circumstances giving rise to a duty to
maintain its secrecy or limit its use" by stating that it includes, but is not limited to,
disclosures made under certain sections of its statutes (section 1-19, sections 31-40j to
31-40p, inclusive, or subsection (b) of section 12-62). CONN. GEN. STAT. ANN. § 35-51
both modified
The Delaware
and Nebraska legislatures
(West 1987).
" '[misappropriation' means:" to " '[m]isappropriation' shall mean," without any apparent effect. DEL. CODE ANN. tit. 6, § 2001 (Supp. 1988) and NEB. REV. STAT. § 87-502
(1988). In clarification, the District of Columbia and Nebraska provisions changed the
first reference to "it" in Section 2(ii)(C) to "the information" and the District of Columbia changes the following "it" to "the trade secret." D.C. CODE ANN. § 48-501
(Supp. 1989) and NEB. REV. STAT. § 87-502 (1988). The Maryland legislature made an
insignificant grammatical change. Maryland insets "the" before "person's position."
MD. COM. LAW CODE ANN. § 11-1201(C)(2)(iii) (1990). The Minnesota provision clarifies the section "at the time of disclosure or use, knew or had reason to know that his
knowledge of the trade secret" to "at the time of disclosure or use, knew or had reason
to know that the discloser's or user's knowledge of the trade secret." MINN. STAT.
ANN. § 325C.01 (West Supp. 1990). In the same way, the Minnesota legislature changed
" to "before a material change of
"before a material change of his [or her] position ..
" Id.
the discloser's or user's position ..
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legal or commercial entity."9 Wisconsin omits any definition of per91
son from its statute, because another state law defines "persons."
According to the comment, the Wisconsin definition of person is
equivalent to that in the UTSA. 9 2 The Maryland and North Carolina
statutes broaden what is encompassed by the term "person" by
changing "natural person" to "individual." 93
The District of Columbia statute omits "business trust" from the definition. 94 Several
other states make small language changes which do not affect the
95
meaning.

TRADE SECRET
Trade secret is defined by the UTSA as:
information, including a formula, pattern, compilation, program, device, methods, technique, or process, that: (i) derives independent economic value, actual or potential from
not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain
economic value from its disclosure or use, and (ii) is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy. 96

This definition considerably expands the definition provided in the
Restatement of Torts. The UTSA definition focuses on the word "information," rather than the ways that the information may be utilized. Additionally, by using the word "including," the UTSA
definition indicates that the examples are not exclusive. 97 The UTSA
list adds the terms "program," "method," and "technique" to those
specified in the Restatement definition.9"
While the Restatement requires continuous use in business, the
90.

UNIF. TRADE SECRETS ACT § 1.

91. WIS. STAT. ANN. § 990.01(26) (West 1985). See also Wis. STAT. ANN. § 134.90
(West 1989).
92.

WIS. STAT. ANN. § 134.90 (West 1989).

93. MD. COM. LAW CODE ANN. § 11-1201 (1990) and N.C. GEN. STAT. § 66-152
(1985).
94. D.C. CODE ANN. § 48-501 (Supp. 1989).
95. The Illinois legislature changed "any other legal or commercial entity" to
"any other for-profit or not-for-profit legal entity." ILL. ANN. STAT. ch. 140, para. 352
(Smith-Hurd Supp. 1990). Instead of stating that " '[pierson' means," the Delaware and
Nebraska legislatures modified it to "'[p]erson' shall mean," with no apparent effect.
DEL. CODE ANN. tit. 6, § 2001 (Supp. 1988) and NEB. REv. STAT. § 87-502 (1988). The
Wisconsin statutory definition section does not contain any definition of "[pierson."
Wis. STAT. ANN. § 134.90 (West 1989).
96. UNIF. TRADE SECRETS AT § 1.
97. Id. See RESTATEMENT OF TORTS § 757, comment b (1939). The Restatement
utilized an analytical framework for deciding whether information is a trade secret,
but did not specifically define a trade secret to be information. See also Klitzke, 80
PAT. & TRADEMARK REV. at 165.
98.

UNIF. TRADE SECRETS AT § 1.
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UTSA definition does not specifically require that the secret be business related, 99 or that it be continuously used. 1 0 The UTSA definition would potentially include trade secrets obtained but not yet in
use, or not in use because they provided negative information, 101 as
well as single event information. 10 2 Instead, in a conceptually simpler manner, 10 3 the UTSA definition focuses on actual or potential
economic value.1°4 In addition, the comment to the UTSA specifies
that more than one independent developer can have the same trade
secret and that "know-how" is included within the definition of
"method" and "technique." That settles the confusion pertaining to
the line of demarcation between a trade secret and "know-how."' 10 5
Including "know-how" has the effect of considerably expanding the
scope of what is statutorily protectable by the employer in an employment relationship. The word "program" refers to the inclusion
of computer programs.106 Additionally, the UTSA addresses the quesand specition of the trade secret owner's efforts regarding secrecy
07
circumstances.'
the
under
"reasonable
be
they
that
fies
The Idaho and Montana statutes further expand the protection
of the Act by specifically adding computer software within the definition of trade secrets.' 0 8 The Montana statute adds "computer
software" and the Idaho statute adds "computer program" to the definition of trade secrets. I ° 9 To clarify what is encompassed within the
phrase "computer program," Idaho states that:
'[c]omputer program' means information which is capable of
causing a computer to perform logical operation(s) and: (a)
Is contained on any media or in any format; (b) Is capable of
being input, directly or indirectly, into a computer; and (c)
Has prominently displayed a notice of copyright, or other
99. See infra notes 66-71 and accompanying text.
100. UNIF. TRADE SEcRETs ACT § 1 Commissioners' comment.
101. Trade secrets not in use include "information that has commercial value from
a negative viewpoint, for example the results of lengthy and expensive research which
proves that a certain process will not work could be of great value to a competitor."

Id.
102.
103.

Miller, 16 FLA. ST. U.L. REv. at 873.
Chapman, 2 COMPUTER & HIGH-TECH. L.J. at 405.

104.

Klitzke, 80 PAT. & TRADEMARK REV. at 167. At least one commentator is of

the opinion that the word "economic value" is broader than "commercial value" which
appeared in the original draft of the UTSA. Id.

105.
106.

Id.
Miller, FLA. ST. U.L. REV. at 871.

107.

UNIF. TRADE SECRETS ACT § 1. See also RESTATEMENT OF TORTS § 757 com-

ment b (1939). This requirement can be traced to the Restatement's analytical framework which considers as factors "the extent to which it is known by employees and
others involved in his business" and "the extent of measures taken by him to guard
the secrecy of the information."
108.
109.

IDAHO CODE § 48-801 (Supp. 1990); MONT. CODE ANN. § 30-14-402 (1989).
IDAHO CODE § 48-801 (1990); MONT. CODE ANN. § 30-14-402 (1989).
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proprietary or confidential marking, either within or on the
media containing the information."
By this provision, the Idaho legislature apparently equated copyright
notice or other proprietary marking with a confidential marking,
though neither would be required of other trade secrets.
The Illinois, Maine and Nebraska statutes augment the UTSA
provision by stating that trade secrets include "but are not limited
to" the definition as stated."' Illinois also added "technical or nontechnical data," "drawing," and "financial data, or list of actual or potential customers or suppliers" to the statutory definition."12 The
3
Nebraska statute adds "drawing" and "code" to the definition."
This reference to code appears to be an attempt by Nebraska to add
something akin to computer program or software. The Connecticut
and Oregon legislatures both added the words "drawing," "cost data"
and "customer list" to the statutory definition." 4 The Alaska definition of trade secret omits mention of formula, pattern, compilation,
i 5
program, device, method, technique or process."
Pursuant to UTSA, the requirement that the information not be
"generally known to" nor "readily ascertainable" addresses the level
of secrecy necessary in order to qualify as a trade secret. Information
which is known to persons who can benefit economically would not
qualify as a trade secret.11 6 However, it is possible that knowledge
gained through "lengthy and expensive" reverse engineering is a
trade secret." 7 Published information is "readily ascertainable" and
therefore is not a trade secret." 8 The UTSA concept is one of relative, rather than absolute, secrecy." 9
The Nebraska statute narrows the situations whereby information would be defined as a trade secret by changing "generally known
to" to "known to" and "readily ascertainable by" to "ascertainable
by.' 120 The omissions of "generally" and "readily" in the Nebraka
statute result in a stricter standard for trade secrets. The Oregon
statute also changed clause (i) of the trade secret definition to substitute "not being generally known to the public" for the UTSA lanIDAHO CODE § 48-801 (Supp. 1990).
ILL. ANN. STAT. ch. 140, para. 352 (Smith-Hurd Supp. 1990); ME. REV. STAT.
ANN. tit. 10, § 1542 (Supp. 1989); NEB. REV. STAT. § 87-502 (1988).
110.

111.

112. ILL. ANN. STAT. ch. 140, para. 352 (Smith-Hurd Supp. 1990).
113. NEB. REV. STAT. § 87-502 (1988).
114. CONN. GEN. STAT. ANN. § 35-51 (West 1987) and OR. REV. STAT.
(1989).
115. ALAsKA STAT. § 45.50.940 (Supp. 1989).
116. UNIF. TRADE SECRETS ACT § 1 Commissioners' comment.
117. Id.
118. Id.
119. Id.
120. NEB. REV. STAT. § 87-502 (Supp. 1988).

§ 646.461
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guage, stating that a trade secret is "not being generally known to,
",121
and not being readily ascertainable by proper means ....
Whether this change will impact the application of the law depends
on whether "not known to the public" equates with "not being readily ascertainable by proper means." In clause (i) the Illinois statute
also deleted "and not being readily ascertainable by proper means"
and changed the definition of trade secret to "is sufficiently secret to
derive economic value, actual or potential, from not being generally
known to other persons who can obtain economic value from its disclosure or use."'1 22 In so doing, the Illinois legislature substituted "is
sufficiently secret to derive economic value" for "derives independent
economic value.' 123 The California statute dropped "not being readily ascertainable by proper means" from the definition, thereby eliminating the defense that even though improper means or a breach of
could have learned the inconfidence took place, the misappropriator
124
formation through "diligent research."'
125
The UTSA requires reasonable efforts to maintain secrecy.
This includes security measures, as well as disclosure only to those
employees and other persons with a need to know. 1 26 These measures neeA not be severe or inordinately costly. 1 27 In clause (ii) of the

trade secret definition, the Illinois statute broadens that provision by
28
adding confidentiality as an alternative to secrecy.
Three states, Alabama, Colorado and North Carolina, made substantial changes to the definition. Alabama's approach is more restrictive than the UTSA approach. The Alabama statute defines a
trade secret as:
information that: (a) Is used or intended for use in a trade
or business; (b) Is included or embodied in a formula, pattern, compilation, computer software, drawing, device,
method, technique, or process; (c) Is not publicly known and
is not generally known in the trade or business of the person
asserting that it is a trade secret; (d) Cannot be readily ascertained or derived from publicly available information; (e) Is
121.
122.

OR. REV. STAT. § 646.461 (1989).
ILL. ANN. STAT. ch. 140, para. 352, § 2(d)(1) (Smith-Hurd Supp. 1990).

123. Id.
124. The California provision reads, "(1) Derives independent economic value, actual or potential, from not being generally known to the public or to other person who
can obtain economic value from its disclosure or use." CAL. CIV. CODE ANN.
§ 3426.1(d)(1) (West Supp. 1990). See also Chapman, CaliforniaUniform Trade Secrets
Act- A Comparative Analysis of the Act and the Common-Law, 2 COMPUTER & HIGH-

TECH. L.J. 389, 403 (1986).
125. UNIF. TRADE SEcRETs ACT § 1(4)(i).
126. Id. Commissioner's comment.
127. Id.
128. ILL. ANN. STAT. ch. 140, para. 352, § 2(d)(2) (Smith-Hurd Supp. 1990).
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the subject of efforts that are reasonable under the circumstances to maintain its secrecy; and (f) Has significant economic value.129
The Alabama definition does not include "program" but includes
"computer software" and "drawing.' 130 The Alabama "embodiment
limitation" results in a more restrictive definition of trade secret
than provided by the UTSA or the Restatement.' 3 ' The Alabama
statute specifies that there must be at least an intention to use the
secret in a trade or business. According to the Alabama commentary,
the definition "retains the Restatement view that a trade secret, first,
32
must relate to a trade or business, and, second, must be secret."'
The comment explains that "trade" and "business" may include nonprofit making activities with business-like characteristics. 33 This
provision is meant as a departure from the Uniform Act, which does
not specifically require that the trade secret be trade or business-related and only requires secrecy by the implication of requiring reasonable efforts to maintain secrecy.'l 4 In another variation from the
UTSA, the Alabama statute requires that the information "c. is not
publicly known and is not generally known in the trade or business
of the person asserting that it is a trade secret; d. cannot be readily
13 5
ascertained or derived from publicly available information;"'
thereby providing a tougher standard. Therefore, to qualify as a trade
secret in Alabama, the information must not be publicly known or
generally known in the specific field or available without diligent research.i36 In another departure from the Uniform Act, the Alabama
statute requires that the trade secret have "significant economic
value;"'1 37 the UTSA requires only "independent economic value, actual or potential."'' 3
The Colorado legislature also restructured the definition, by
omitting several items specified to qualify as a trade secret under the
UTSA. At the same time, the Colorado statute potentially expands
the definition of trade secret by adding "the whole or any portion or
phase of any scientific or technical information, design, procedure,
improvement, confidential business or financial information, listing
of names, addresses, or telephone numbers, or other information re129.
130.
131.
132.
133.
134.
135.
136.
137.

ALA. CODE § 8-27-2(1) (Supp. 1989).
Id.
Long, The Alabama Trade Secrets Act, 18 CUMB. L. REv. 557, 563 (1988).
ALA. CODE § 8-27-2 Commissioners' comment (Supp. 1989).
Id.
Id.
ALA. CODE § 8-27-2(1) (Supp. 1989).
Long, 18 CUMB. L. REV. at 563-64.
ALA. CODE § 8-27-2(1)(f) (Supp. 1989).

138.

UNIF. TRADE SECRETS AcT § 1(4)(i).
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lating to any business or profession which is secret and of value."
Under Colorado law,"[t]o be a 'trade secret' the owner thereof must
have taken measures to prevent the secret from becoming available
to persons other than those selected by the owner to have access
thereto for limited purposes."'1 39 This is more ambiguous than the
UTSA, which goes into detail regarding the information's "independent economic value." It is unclear whether the Colorado statute includes information not yet put to use, which is covered by the UTSA.
Colorado law is silent as to the characteristics necessary for information to be a trade secret other than stating that it must be "secret and
of value."
The North Carolina trade secrets statutes provide that:
'[tirade secret' means business or technical information, including but not limited to a formula, pattern, program, device, compilation of information, methods, technique, or
process that: (a) Derives independent actual or potential
commercial value from not being generally known or readily
ascertainable through independent development or reverse
engineering by persons who can obtain economic value from
its disclosure or use. 14°
The final section of that definition is the same as section (4) of the
UTSA. 141 However, at least one commentator cautions that the absence of the concept of improper means in the North Carolina statute
"opens the door to a quasi-patent analysis" of what is meant by generally known or "readily ascertainable." 142 The North Carolina statutory enumeration of what constitutes a trade secret is nearly the
same as the UTSA. However, the North Carolina statute modifies
the word "information" with "business or technical," as well as modifying the word "compilation" by adding "of information." Yet, an in143
terpretation of the Uniform Act may result in the same limitation.
Two states go beyond the UTSA's definition of trade secrecy.
The Minnesota statute adds the following provision to an otherwise
unchanged UTSA definition:
[t]he existence of a trade secret is not negated merely because an employee or other person has acquired the trade secret without express or specific notice that it is a trade secret
if, under all the circumstances, the employee or other person
139. COL. REV. STAT. § 7-74-102(4) (1986).
140. N.C. GEN. STAT. § 66-152 (1989).
141. Id.
142. This would entail looking at what was known in the industry and published.
Root & Blynn, Abandonment of Common-Law Principles: The North Carolina Trade
Secrets ProtectionAct, 18 WAKE FOREST L. REV. 823, 839 (1982).
143. Id. at 837. See also 12A R. MILGRIM, TRADE SEcRETs, BusINEss ORGANIZATION
§ 1, at A-6 n.7 (1981).
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knows or has reason to know that the owner intends or expects the secrecy of the type of information comprising the
trade secret to be maintained. 144
The Minnesota legislature amended its statute in 1985145 to add this
provision. The amendment was an apparent response to a 1983 court
decision which held that the employee's duty not to disclose the trade
secret would not arise unless the employer had treated the information as confidential and used reasonable efforts to maintain secrecy.'4 In addition to the changes noted above, the North Carolina
statute also adds the following section, "the existence of a trade secret shall not be negated merely because the information comprising
the trade secret has also been developed, used, or owned indepen147
dently by more than one person, or licensed to other persons.'
This clarifies the concept that a trade secret can be known by more
than one party, disclosed to those who have a need to know and still
be considered to be secret. 14s Similarly, addressing the concern that
disclosure to those who have a need to know not jeopardize information's status as a trade secret, the Wisconsin statute states that
"'[r]eadily ascertainable' information does not include information
accessible through a license agreement or by an employee under a
confidentiality agreement with his or her employer."'1 49 The Connecticut, Delaware, District of Columbia, Nebraska and Wisconsin
statutes also made minor language changes to the definition, none of
which change the meaning of the statute.15°
144. MINN. STAT. ANN. § 325C.01 (West 1990).

145. Id. Amended by 1985 Minn. Laws 196, § 1 (effective May 24, 1985).
146.

Electro-Craft Corp. v. Controlled Motion, Inc., 332 N.W.2d 890 (Minn. 1983).

147. N.C. GEN. STAT. § 66-152 (1985).
148. Secrecy is a relative concept permitting "controlled disclosure to employees
and licensees." UNIF. TRADE SECRETS ACT § 1 Commissioners' comment.
149. WIs. STAT. ANN. § 134.90(1)(b) (West 1989). This section was intended to clarify that information obtained under employee confidentiality and licensing agreements
is not readily ascertainable. Whitesel & Sklansky, Revisions to the Law of Trade
Secrets, 59 Wisc. BAR. BuL. 15,16 (Aug. 1986).
150. The Wisconsin legislature made several other minor changes to the definition,
none which seem intended to change the meaning of the statute. Instead of using the
word "that" to introduce the subsections, the statute provides: "to which all of the following apply." WIs. STAT. ANN. § 134.90(1)(C) (West 1989). Also, the words "[tihe information" precede sections (1) and (2). Id. The District of Columbia provision has
several minor changes to this section. The District of Columbia provision substitutes
"another" for "other persons" deletes "under the circumstances" and reorders the
wording, but without substantive effect. D.C. CODE ANN. § 48-501 (Supp. 1989). The

Connecticut legislature preceded its definition with the phrase "notwithstanding the
provisions of" certain sections of its code (1-19, 31-40j to 3 1- 4 0p and subsection (b) of
12-62). CONN. GEN. STAT. ANN. § 35-51(d) (West 1987). The Delaware and Nebraska
legislatures changed "'[t]rade secret' means" to "'[t]rade secret' shall mean," without
any apparent effect. DEL. CODE ANN. tit. 6, § 2001(4) (Supp. 1988); NEB. REV. STAT.
§ 87-502(4) (Supp. 1988).
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INJUNCTIVE RELIEF
The section providing injunctive relief affords the most sought
after remedy for actual or threatened trade secret misappropriation.
Money damages are difficult to prove and are often inadequate to
remedy the harm. 15 ' The statute provides standards for the length of
injunctions, the alternative of royalty payments, and affirmative acts.
Perpetual injunctions are not provided for by the UTSA. 152 The statute departs somewhat from the remedies recommended in the Restatement, though those remedies are available under the UTSA.'3
The injunctive relief provision in the UTSA, section (a),
provides:
[a]ctual or threatened misappropriation may be enjoined.
Upon application to the court, an injunction shall be terminated when the trade secret has ceased to exist, but the
injunction may be continued for an additional reasonable period of time in order to eliminate commercial advantage 54
that
otherwise would be derived from the misappropriation.'
Injunctive relief is granted only where appropriate. 5 5 An important
aspect of this section is that injunctive relief is available even before
the trade secret is used or disclosed. Significantly, the duration of relief is limited to the length of time that the misappropriator's competitive advantage exists. The duration can be no longer than the
time necessary for lawful discovery, taking into consideration any
necessary "lead time."'' 5 Under this section, the court would enjoin
use and disclosure only until the misappropriator could provide evidence that the trade secret is no longer secret. 157 The section also
provides for a reasonable royalty, similar to a compulsory license, in
circumstances where an injunction would be unreasonable due to an
overriding public interest. 1m In particular, the misappropriator can
be compelled, by court order, to affirmatively act if it is necessary to
protect a trade secret. 1 59 According to the UTSA comment, where
151. Miller, Florida'sUniform Trade Secrets Act, 16 FLA. ST. U.L. REv. 863, 879-80
(1988).
152. Lydon, The DeterrentFffect of the Uniform Trade Secrets Act, 69 J. PAT. &
TRADEMARK OFF. Soc'y 427, 432 (1987).
153. Klitzke, The Uniform Trade Secrets Act, 80 PAT. & TRADEMARK REv. 157, 207,
210 (1980).
154. UNIF. TRADE SEcRErS AcT § 2(a), 14 U.L.A. 449 (1985).
155. Id. Commissioners' comment.

156. Id.
157. Lydon, 69 J. PAT. & TRADEMARK OFF.Soc'Y at 432.
158. UNIF. TRADE SEcRETs AcT § 2 Commissioners' comment. See also Lydon, 69
J. PAT. & TRADEMARK at 433. For a discussion of the concept of "reasonable royalty,"
see Borgman, The Adoption of the Uniform Trade Secrets Act How Uniform Is Uniform?, 27 IDEA 73, 86-94 (1986).
159. UNIF. TRADE SECRETS AcT § 2(C). See Chapman, California Uniform Trade
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the trade secret is known by more than one party, only the actual
victim of the misappropriation may seek relief.160
Several state statutes made limited changes to this provision,
when the states adopted the trade secret act. The Oregon statute
clarifies the meaning of the first sentence of the UTSA by stating
that "[a]ctual or threatened misappropriation may be temporarily,
preliminarily or permanently enjoined.' 16 1 The UTSA scheme leaves
out these references to temporary and preliminary injunctions, because that would presumably be covered in separate state statutes. 162
The Illinois legislature made extensive changes to the second sentence of UTSA section (2) by stating that:
Upon application to the court, an injunction may be terminated when the trade secret has ceased to exist, provided
that the injunction may be continued for an additional reasonable period of time in appropriate circumstances for reasons including, but not limited to, an elimination of the
commercial advantage that otherwise would be derived from
the misappropriation, deterrence of willful and malicious
misappropriation, or where the trade secret ceases to exist
due to the fault of the enjoined party or others by improper
163
means.
The effect of the Illinois change boosts the discretion of the judge in
terminating an injunction (by changing "shall" to "may") and to increase the number of situations whereby an injunction could be continued (by providing additional examples in the statute).
The Connecticut legislature clarified the meaning of the word
"court" by changing the UTSA language of "[u]pon application to the
court," to "[u]pon application to any court of competent jurisdiction."'164 The Hawaii legislature specifically directed applications for
injunctive relief "to a circuit court of the State."'16 5 The Alaska, Arkansas, District of Columbia and North Dakota statutes include insignificant grammatical changes. 16
Secrets Act: A Comparative Analysis of the Act and the Common-Law, 2 COMPUTER &
HIGH-TECH. L.J. 389, 408 (1986); Lydon, 69 J. PAT. & TRADEMARK at 433.
160. UNIF. TRADE SECRETS ACT § 2 Commissioners' comment.
161. OR. REV. STAT. § 646.463 (1989).
162. See irifna notes 298-321 and accompanying text.
163. ILL. ANN. STAT. ch. 140, para. 353, § 3(a) (Smith-Hurd Supp. 1990).
164. CONN. GEN. STAT. ANN. § 35-52(a) (West 1987).
165. HAw. REv. STAT. § 482B-3 (Supp. 1989).
166. ALASKA STAT. § 45.50.910(a) (Supp. 1989). The Alaska legislature changed the
language in the first sentence but not its meaning, stating that "[a] court may enjoin
actual or threatened misappropriation of trade secrets." The Arkansas legislature
changed "but" to "however" with no resulting change in the meaning. ARK. STAT.
ANN. § 4-75-604(b) (1987). The District of Columbia provision omits the words "in order." The North Dakota statute changed "shall" to "must" but these do not appear to
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Section (b) of the 1979 and 1985 versions of the UTSA address
the payment of reasonable royalties as a condition of future use of
the trade secret by the misappropriator. This remedy would be fashioned by the court, for public policy reasons, where the misappropriator did not have notice of the misappropriation and would be
injured in the event of an injunction. 16 7 This includes consideration
of the effect of an injunction on innocent third parties. 16 The Uniform Act departs from the Restatement of Torts, which gave total
immunity to bona fide purchasers. 1 69 The same restrictions on appropriateness and length of injunction found in section (a) above per170
tain to the royalty payments.
The injunctive relief provision of the 1979 version of the UTSA,
section (b), provided that "[i]f the court determines that it would be
unreasonable to prohibit future use, an injunction may condition future use upon payment of a reasonable royalty for no longer than the
period of time the use could have been prohibited.' 171 The Illinois
statute requires that there be "an overriding public interest." before
the court can condition future use upon a royalty. 172 The Indiana
statute includes a similar restriction to conditioning future use upon
a royalty, by requiring a determination of "exceptional circumstances" by the court. 1 73 The term "exceptional circumstances" was
174
added to the 1985 UTSA version of the injunctive relief provision.
The injunctive relief provision of the 1985 version of the UTSA,
section (b), provides that:
In exceptional circumstances, an injunction may condition
future use upon payment of a reasonable royalty for no
longer than the period of time for which use could have been
prohibited. Exceptional circumstances include, but are not
limited to, a material and prejudicial change of position prior
to acquiring knowledge or reason to know of misappropria17 5
tion that renders a prohibitive injunction inequitable.
This restriction was added in response to concerns that the 1979 version gave the court too much discretion to award a royalty, rather
change the meaning. D.C. CODE ANN. § 48-02 (Supp. 1989) and N.D. CENT. CODE § 4725.1-02 (Supp. 1989).
167. UNIF. TRADE SECRETS ACT § 2 Commissioners' comment.

168. Id.
169. Id.
170. Id.
171. UNIF. TRADE SECRETS AT § 2(b), 14 U.L.A. 449 (1985) (providing the language of the 1979 version, of the UTSA which was modified by the 1985 amendments).
172. ILL. ANN. STAT. ch. 140, para. 353, § 3(b) (Smith-Hurd 1990).
173.

IND. CODE ANN. § 24-2-3-3 (Burns Supp. 1990).

174.

See ifra notes 175-77 and accompanying text.

175.

UNIF. TRADE SECRETS AT § 2(b).
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than an injunction. 176 However, according to the comment, the 1985
177
version was not intended to change the standard to be applied.
None of the states which adopted the 1985 version has made any serious changes to this section. The Hawaii legislature added a sentence
providing that "[t]he alleged wrongful user shall bear the burden of
proof of exceptional circumstances.' 178 This may make it less likely
that a court will impose a reasonable royalty under section (b) rather
than an injunction under section (a) because of "an overriding public
interest" as it adds a standard of proof to what is within the discretion of the court under the Uniform Act. 179 The changes made by
the District of Columbia, Maryland, Nebraska, Nevada and Oregon
legislatures are all without significant impact.' s Though California
and Illinois statutory schemes generally follow the 1985 Act, the injunctive relief provisions are statutorily more similar to the 1979 version of the UTSA than the 1985 version of the act.' 8 '
The UTSA injunctive relief provision, section (c), provides "[i]n
appropriate circumstances, affirmative acts to protect a trade secret
may be compelled by court order."'1 2 This allows the court to order
injunctions requiring the return of anything produced during the
misappropriation. No states have made significant modifications to
UTSA section (c). However, three states, Oregon, Nevada and New
83
Mexico have made some minor changes.'
The Alabama, Colorado and North Carolina legislatures made
176.
177.
178.
179.
180.

Borgman, 27 IDEA at 90; Lydon, 69 J. PAT. & TRADEMARK at 436-37.
Borgman, 27 IDEA at 93.
HAw. REV. STAT. § 482B-3(b) (Supp. 1989).
See UNIF. TRADE SEcRETs ACT § 2 Commissioners' comment.
Both Nevada and Maryland statutes eliminated the words "but are not limited

to" from the second sentence of that section without significant effect on the meaning
of that section. MD. COM. LAW CODE ANN. § 11-1202(c) (1990); NEV. REV. STAT.
§ 600A.040 (1987). The Nevada legislature changed the words "prior to" to '"efore,"
but that also does not appear to change that section's meaning. NEV. REV. STAT.
§ 600A.040 (1987). The Maryland provision clarifies the second sentence by preceding
it with the phrase "[i]n this section." MD. COM. LAw CODE ANN. § 11-1202(c) (1990).
The District of Columbia, Nebraska and Oregon provisions have minor changes in the
second sentence. The District of Columbia provision changes "know of misappropriation" to "know of a misappropriation." D.C. CODE ANN. § 48-502(b) (Supp. 1989). The
Nebraska legislature changed "[e]xceptional circumstances include" to "[e]xceptional
circumstances shall include." NEB. REV. STAT. § 87-503 (Supp. 1988). The Oregon legislature preceded the word "misappropriation" with "the." OR. REV. STAT. § 646.463(2)
(1989).
181. California adopted the 1979 injunctive relief provision exactly, while the Illinois statute made some modifications. CAL. CIV. CODE § 3426.2 (West Supp. 1990); ILL.
STAT. ANN., ch. 140, para. 353, § 3 (Smith-Hurd Supp. 1990).
182. UNIF.TRADE SEcRETs AcT § 2(c).
183. Two states, Oregon and Nevada, change the structure of that phrase, but not
its meaning, by stating that "[in appropriate circumstances, the court may order affirmative acts to protect a trade secret." NEV. REV. STAT. § 600A.040(3) (1987) and OR.
REV. STAT. § 646.463 (1989). The New Mexico legislature made an insignificant addi-
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radical changes to the 1979 and 1985 UTSA injunctive relief provisions. The Alabama statute provides that "[t]o the extent that they
are not duplicative: [the court may grant] a. Such injunctive and
other equitable relief as may be appropriate with respect to any actual or threatened misappropriation of a trade secret."'' 4 This broad
provision for equitable relief, which is part of the Alabama remedies
section,1s 5 affords great discretion to the court. The statutory comment alludes to the fact that in rare circumstances a perpetual injunction could be issued.' 8 6 Like the Uniform Act, l8 7 once the secret
is publicly known, the enjoined party may petition the court to dissolve the injunction.1 ss However, the Alabama comment states that
the secret must have become publicly known through no action of
the enjoined party.' 8 9 The Alabama statute does not include any of
the details pertaining to "[e]xceptional circumstances" (Section 2(b))
or "affirmative acts" (Section 2(c)).
Rejecting the UTSA scheme as to injunctive relief, the Colorado
statute provides that "[t]emporary and final injunctions including affirmative acts may be granted on such equitable terms as the court
deems reasonable to prevent or restrain actual or threatened misappropriation of a trade secret."'' 9 The Colorado statute does not address compelled royalty payments or affirmative acts to protect a
trade secret. Nor does the Colorado trade secrets act provide standards for continued injunctive relief.
The Wisconsin injunctive relief provision of the trade secrets act
departs from the wording of the UTSA, but basically retains the
same meaning, with only one area of difference. 19 1 Prior to the issution in
(Supp.
184.
185.
186.
187.
188.

changing "by court order" to "by a court order." N.M. STAT. ANN. § 57-3A-3(c)
1990).
ALA. CODE § 8-27-4 (Supp. 1989).
Id. (providing for "remedies for actual or threatened misappropriation.").
Id. Comment.
UNIF. TRADE SECRETS ACr § 2.
ALA. CODE § 8-27-4 Comment.

189. Id.
190.

COL. REV. STAT. § 7-74-103 (1990).

191. The Wisconsin statute provides:
(a) 1. A court may grant an injunction against a person who violates sub. (2).

Chapter 813 governs any temporary or interlocutory injunction or ex parte restraining order in an action in an action under this section, except that no
court may issue such an injunction or restraining order unless the complain-

ant makes an application which includes a description of each alleged trade
secret in sufficient detail to inform the party to be enjoined or restrained of
the nature of the complaint against that party or, if the court so orders, includes written disclosure of the trade secret. The complainant shall serve this
application upon the party to be enjoined or restrained at the time the motion
for the injunction is made or the restraining order is served, whichever is earlier. 2. Except as provided in subd. 3, upon application to the court, the court
shall terminate an injunction when a trade secret ceases to exist. 3. The court
may continue an injunction for a reasonable period of time to eliminate coin-
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ance of temporary or interlocutory injunctions or ex parte restraining orders, a Wisconsin complainant must describe in writing
each trade secret "in sufficient detail."' 19 2 According to the Wisconsin
statutory comment, this addition was made:
to allow the defendant to bring evidence early in the process
as to whether the information is a trade secret and allow the
plaintiff an opportunity to respond to specific allegations. In
addition, the party to be enjoined or restrained must receive
a copy of the application at the time the motion for the injunction is made or at the193time the restraining order is
served, whichever is earlier.
The goal of the Wisconsin provision is to ensure that the defendant
has sufficient information regarding the nature of the complaint and
194
to provide a mechanism for an early clarification of the allegations.
The North Carolina injunctive relief provision is substantially
similar to the UTSA provision in effect, however, the statutory language of the two provisions is substantially different. 195 Overall, the
mercial advantage which the person who violated sub. (2) otherwise would derive from the violation. (b) In exceptional circumstances, an injunction
granted under par. (a) may condition future use of a trade secret by the person who violated sub. (2) upon payment of a reasonable royalty by that person
to the owner of the trade secret for no longer than the period of time for
which the court may enjoin or restrain the use of the trade secret under par.
(a). Exceptional circumstances include a material and prejudicial change of
position, prior to acquiring knowledge or reason to know of a violation of sub.
(2), that renders an injunction inequitable. (c) In appropriate circumstances,
the court may order affirmative acts to protect a trade secret.
WIs. STAT. ANN.§ 134.90(3) (West 1989).
192. WIS. STAT. ANN.§ 134.90(3) (West 1989).
193. WiS. STAT. ANN. § 134.90 Comment (West 1989).
194. Whitesel & Sklansky, 59 Wis.BAR. BUL. at 16 and 50.
195. The North Carolina provision provides that:
(a) [e]xcept as provided herein, actual or threatened misappropriation of a
trade secret may be preliminarily enjoined during the pendency of the action
and shall be permanently enjoined upon judgment finding misappropriation
for the period that the trade secret exists plus an additional period as the
court may deem necessary under the circumstances to eliminate any inequitable or unjust advantage arising from the misappropriation. (1) If the court determines that it would be unreasonable to enjoin use after a judgment finding
misappropriation, an injunction may condition such use upon payment of a
reasonable royalty for any period the court may deem just. In appropriate circumstances, affirmative acts to protect the trade secret may be compelled by
order of the court. (2) A person who in good faith derives knowledge of a
trade secret from or through misappropriation or by mistake, or any other
person subsequently acquiring the trade secret therefrom or thereby, shall be
enjoined from disclosing the trade secret, but no damages shall be awarded
against any person for any misappropriation prior to the time the person
knows or has reason to know that it is a trade secret. If the person has substantially changed his position in good faith reliance upon the availability of
the trade secret for future use, he shall not be enjoined from using the trade
secret but may be required to pay a reasonable royalty as deemed just by the
court. If the person has acquired inventory through such knowledge or use of
a trade secret, he can dispose of the inventory without payment of royalty. If
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North Carolina act appears to allow complainants to obtain injunctive relief more easily than does the UTSA. The North Carolina statute specifically allows the use of preliminary injunctions. This
change is apparently just for the sake of clarity since, presumably,
the UTSA would also allow for such injunctions if otherwise allowed
under state law. Also, the North Carolina act expands the period
that an injunction may last. By stating that an injunction may last
for "an additional period as the court may deem necessary under the
circumstances to eliminate any inequitable or unjust advantage arising from the misappropriation," the North Carolina legislature appears to have countenanced a perpetual injunction. Conversely, the
UTSA limits injunctions by the language of the act to a period of
time necessary to eliminate commercial advantage. 19 Additionally,
the UTSA comment specifically rejects perpetual injunctions, though
noting that some courts have granted them, stating that "this Act
adopts the position of the trend of authority limiting the duration of
injunctive relief to the extent of the temporal advantage over good
faith competitors gained by a misappropriator."' 197
Certain changes made by the North Carolina legislature could
also affect the ability of a judge to condition the future use of a trade
secret upon payment of a reasonable royalty in lieu of injunctive relief. The North Carolina act mandates the award of a permanent injunction upon the finding of a "misappropriation" under the language
of the statute. 198 However, at least one commentator believes that
the result of the language gives judges discretion as to the proper
remedy, though it may make the award of a non-injunctive remedy
vulnerable upon appeal. 199
DAMAGES
In addition to injunctive relief, the UTSA provides for recovery
of damages for actual loss, unjust enrichment and exemplary damages." Under the act, all of the issues pertaining to damages can be
resolved in a unified action. 201 The UTSA approach differs from the
his use of the trade secret has no adverse economic effect upon the owner of
the trade secret, the only available remedy shall be an injunction against
disclosure.

N.C. GEN. STAT. § 66-154 (1989).
196. UNw. TRADE SECRETS AcT § 2.
197. UNIF. TRADE SECRETS ACT § 2 Commissioners' comment.
198. N.C. GEN. STAT. § 66-154 (1989).
199. Root & Blynn, Abandonment of Common-Law Principlesw The North Carolina Trade Secrets ProtectionAct, 18 WAKE FOREST L. REV. 823, 840 (1982).
200. UNIF. TRADE SEcRETS ACT § 3, 14 U.L.A. 455 (1985).
201. Miller, Florida's Uniform Trade Secrets Act, 16 FLA. ST. U.L. REV. 863, 879.
See also 12B R. MILORAM, BusINESs ORGAMZATIONS § 7.08(3)(a) (1986).
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Restatement approach to damages. The UTSA approach will undoubtedly lead to more consistency than was the situation under the
02
Restatement.
Pursuant to the 1985 UTSA, a reasonable royalty can be imposed,
instead of actual or unjust enrichment damages. These damages can
be imposed in addition to injunctive relief. The trade secret owner's
actual damages and the misappropriator's unjust enrichment may
both be recovered. However, double counting is prohibited2 3 Actual damages and unjust enrichment, as with injunctive relief, may
be computed for only the duration the trade secret would have existed, plus any lead time that it would take to put the secret to use.2°4
Though monetary damages may be combined with injunctive relief,
they would generally not be granted during the term of the injunction. 205 Monetary relief may be denied for the same policy reasons
supporting the denial of injunctive relief.2° 6 However, this relief is
not conditional on the granting of injunctive relief. 2° 7 As with injunctive relief, where more than one party possesses a trade secret,
only the party against whom the misappropriation occurred can obtain money damages. 208 Exemplary damages are available, in the
court's discretion, for willful and malicious misappropriation, but are
limited to no more than twice money damages.2 °9
Section (a) of the 1979 UTSA damages provision provides that
"in addition to, or in lieu of injunctive relief, a complainant may recover damages for the actual loss caused by misappropriation. A
complainant also may recover for the unjust enrichment caused by
misappropriation that is not taken into account in computing dam-

ages for actual loss.

'2 10

The Illinois legislature rewrote the entire damage section before
adopting the act. The Illinois act provides:
In addition to the relief provided for by Section 3, a person is
202.
203.
204.

Root & Blynn, 18 WAKE FOREST L. REV. at 828.
Id. at 841-42.
UNIF. TRADE SECRETS ACT, 14 U.L.A. § 3, Commissioners' comment (1985).

205. Id.
206. Id.
207. Id.
208. Id. One commentator has stated the opinion that the statutory language "is
also amenable to the better construction - that any person harmed by the misappropriation may recover damages." Borgman, The Adoption of the Uniform Trade Secrets
Ack. How Uniform is Uniform?, 27 IDEA 73, 99 (1986).
209. UNIF. TRADE SECRETs AcT § 3(b). See also Lydon, The DeterrentEffect of the
Uniform Trade Secrts Act, 69 J. PAT. & TRADEMARK OFF. Soc'Y 427, 434-35 (1987).
The restriction of the awarding of attorneys fees and exemplary damages to "willful
and malicious misappropriators" is criticized as a too high a standard to provide sufficient deterrence of bad faith misappropriation. Id.
210. UNIF. TRADE SECRETS ACT § 3(a).
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entitled to recover damages for misappropriation. Damages
can include both the actual loss caused by misappropriation
and the unjust enrichment caused by the misappropriation
that is not taken into account in computing actual loss. If
neither damages nor unjust enrichment caused by the misappropriation are proved by a preponderance of the evidence,
the court may award damages caused by misappropriation
measured in terms of a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade
21
secret. '
While the first two sentences generally incorporate the meaning of
the 1979 Act, the language in the last sentence is essentially the same
as that added to the 1985 UTSA damage provision. 212 The net effect
of the Illinois provision is to provide an additional alternative remedy
provided by the 1985 Act for damages based upon a reasonable
213
royalty.
Similarly, the Indiana legislature added "[w]hen neither damages
nor unjust enrichment are provable, the court may order payment of
a reasonable royalty for no longer than the period during which the
use could have been prohibited. '214 The California trade secrets law
is similar in this regard to the Indiana statute, however, the word
"when" was changed to "if. ' 21 5 These additions for the most part
parallel the 1985 amendments to the UTSA allowing an additional alternative remedy of a reasonable royalty.216 However, the wording
leaves less discretion to the court in imposing a royalty than the 1985
21 7
UTSA amendments.
Section (a) of the 1985 UTSA damages provision provides that:
Except to the extent that a material and prejudicial change
of position prior to acquiring knowledge or reason to know
of misappropriation renders a monetary recovery inequitable, a complainant is entitled to recover damages for misappropriation. Damages can include both the actual loss
caused by misappropriation and the unjust enrichment
caused by misappropriation that is not taken into account in
computing actual loss. In lieu of damages measured by any
other methods, the damages caused by misappropriation may
211.

ILL. ANN.STAT. ch. 140, para. 354, § 4(a) (Smith-Hurd Supp. 1990).

212.

UNIF. TRADE SEcRETs ACr § 3(a).

213. See UNIF. TRADE SECRETs AcT § 3 Commissioners' comment.
214. IND. CODE ANN. § 24-2-3-4(b) (Burns 1990 Supp.).
215. CAL. CIV. CODE § 3426.3(b) (West Supp. 1990). The California provision also
has an inconsequential language change in the section by eliminating the phrase "in
addition to, or in lieu of injunctive relief." Id.
216. Id.
217. Borgman, 27 IDEA at 97-98. They also fail to address other criticisms of the
1979 damages provision.
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be measured by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure or use of
218
a trade secret.
The 1985 amendment thus significantly strengthens the damages provision of the UTSA. In particular, unless there was innocent reliance, the amendment specifically requires the award of money
damages.219 This was accomplished by the use of the word "entitled. '220 Additionally, an alternative measure of damages, "based
upon a demonstrably reasonable royalty," was added.221 The Commissioner's Comment explains, at length, that the amount of these
damages must be established by competent evidence. 222
Care must be taken to differentiate these royalty damages, which
are a "general option," from the section 2(b) royalty order injunction
which is available only under "exceptional circumstances."'22 The
section 3(a) royalties are compensation for past conduct, while a royalty order injunction is based on future conduct. When a royalty order injunction is appropriate, section 3 monetary damages may not be
22
awarded for the same conduct. '

As part of the remedies section, the North Carolina statute provides only that "[i]n addition to the relief authorized by subsection
(a), actual damages may be recovered, measured by the economic loss
or the unjust enrichment caused by misappropriation of a trade secret, whichever is greater."2= This is certainly a more straightforward provision than the UTSA and may be more favorable to
plaintiffs.2 28 If damages are awarded by the court, North Carolina
law mandates that they be measured by the greater of economic loss
or unjust enrichment. The Uniform Act gives the judge discretion in
the damage award. In addition, by leaving out language regarding situations where a monetary recovery would be inequitable and where
a payment of a reasonable royalty would be appropriate, the North
227
Carolina statute downplays these alternatives.
Consistent with the UTSA, the Alabama trade secrets act pro218. UNIF. TRADE SEcRETs AcT § 3(a). One commentator has pointed out that this
language does not "explicitly allow the prevailing plaintiff to recover the greater

amount of actual damages or unjust enrichment. In addition, the question remains
open whether the plaintiff bears the burden of allocating the amount of the misappropriator's profits not attributable to the plaintiff's losses." Borgman, 27 IDEA at 99.
219. Lydon, 69 J. PAT. & TRADEMARK OFF. SOc'Y at 438.
220. Borgman, 27 IDEA at 97.
221.

UNIF. TRADE SECRETs AcT § 3 Commissioners' comment.

222. Id.
223. Id.
224. Id.
225.

N.C. GEN. STAT. § 66-154 (1985).

226.
227.

Root & Blynn, 18 WAKE FoREST L. REV. at 841-42.
See supra notes 167-70 and accompanying text.
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vides for recovery of both actual and unjust enrichment damages,
where appropriate. 228 However, the Alabama legislature added language concerning the establishment of the misappropriator's profits.
The statutory comment suggests that the language was added to assure that such relief was available3 9 The Alabama statute specifies
that while the complainant must prove gross revenue, the misappropriator has the burden of proof as to reductions.2w The Alabama
statute is silent concerning "prejudicial change of position" and alternative measures of damages via a "reasonable royalty." However, an
Alabama court has wide discretion to provide remedies.
The Oregon and Wisconsin legislatures made complete language
changes to the UTSA damages provision. However, though worded
somewhat differently, the Wisconsin statute provides the same damages remedies as the 1985 UTSA. 23 1 The Oregon statute provides a
stronger damage provision than that found in the UTSA. 232 The Ore228. The Alabama code provides in part:
b. [riecovery of any profits and other benefits conferred by the misappropriation that are attributable to the misappropriation (In establishing the misappropriator's profits, the complainant is required to present proof only of the
misappropriator's gross revenue, and the misappropriator is required to present proof of his or her deductible expenses and the elements of profit attributable to factors other than the trade secret), and c. The actual damages
suffered as a result of the misappropriation.
ALA. CODE § 8-27-4 (Supp. 1989).
229. ALA. CODE § 8-27-4 Comment (Supp. 1989).
230. ALA. CODE § 8-27-4b (Supp. 1989). The intention of that provision is to assure
that the plaintiff is made whole and that the misappropriator recognize no profit from
the wrongdoing. Any combination of the three types of relief may be used. ALA. CODE
§ 8-27-4b Comment (Supp. 1989). See also Telex Corp. v. International Business Mach.
Corp. 510 F.2d 894, 931 (10th Cir. 1975).
231. The Wisconsin statute provides that
[e]xcept to the extent that a material and prejudicial change of position prior
to acquiring knowledge or reason to know of a violation of sub. (2) [misappropriation] renders a monetary recovery inequitable, a court may award damages to the complainant for a violation of sub. (2). A court may award
damages in addition to, or in lieu of, injunctive relief under sub. (3) [injunctive
relief]. Damages may include both the actual loss caused by the violation and
unjust enrichment caused by the violation that is not taken into account in
computing actual loss. Damages may be measured exclusively by the imposition of liability for a reasonable royalty for a violation of sub. (2) if the complainant cannot by any other method of measurement prove an amount of
damages which exceeds the reasonable royalty.
Wis. STAT. ANN. § 134.90(4) (West 1989).
232. The Oregon staute provides in part:
[a] complainant is entitled to recover damages adequate to compensate for
misappropriation, unless a material and prejudicial change of position by a defendant prior to acquiring knowledge or reason to know of the misappropriation renders a monetary recovery inequitable. Damages may include both the
actual loss caused by misappropriation, and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual loss, but
shall not be less than a reasonable royalty for the unauthorized disclosure or
use of a trade secret.
OR REV. STAT. § 646.465 (1989).
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gon trade secrets statute sets a "reasonable royalty" as a minimum
measure of damages, rather than an alternative damage measure, as
provided for in the 1985 UTSA. The West Virginia legislature eliminated the words "that is not taken into account in computing actual
loss" from the second sentence, thereby potentially allowing for
double recovery. 23 3
The Virginia legislature changed the language throughout its
damages provision, but basically adheres to the intent of the 1985
UTSA damage provisions. 2 4 The Virginia statute tightened the language regarding the circumstances whereby the measure of damages
would be a "reasonable royalty," thereby possibly limiting judicial
discretion. The Virginia statute states that "[i]f a complainant is unable to prove a greater amount of damages by other methods of measurement, the damages caused by misappropriation can be measured
exclusively by imposition of liability for a reasonable royalty for a
misappropriator's unauthorized disclosure or use of a trade secret."
The Colorado, District of Columbia, Maryland, Nebraska, Nevada
and West Virginia legislatures made insignificant language
2
changes. 6
The UTSA damages provision, section (b), provides that "[i]f
willful and malicious misappropriation exists, the court may award
exemplary damages in an amount not exceeding twice any award
233. W. VA. CODE § 47-22-3 (1986).
234. The Virginia statute provides:
Except where the user of a misappropriated trade secret has made a material
and prejudicial change in his position prior to having either knowledge or reason to know of the misappropriation and the court determines that a monetary recovery would be inequitable, a complainant is entitled to recover
damages for misappropriation. Damages can include both the actual loss
caused by misappropriation and the unjust enrichment caused by misappropriation that is not taken into account in computing actual loss. If a complainant
is unable to prove a greater amount of damages by other methods of measurement, the damages caused by misappropriation can be measured exclusively
by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.
VA. CODE ANN. § 59.1-338 (1987).

235. Id.
236. The Nebraska legislature changed "reason to know of misappropriation" to
"having reason to know of the misappropriation" and "a complainant is entitled" to "a
complainant shall be entitled." NEB. REV. STAT. § 87-504 (Supp. 1988). The Nevada
legislature changed "prior to" to "before." NEv. REv. STAT. § 600A.050 (1987). The
Colorado, District of Columbia, Nebraska and West Virginia provisions all contain a
change in the second sentence from "[d]amages can" to "[d]amages may." COLO. REv.
STAT. § 7-74-104 (1990); D.C. CODE ANN. § 48-503 (Supp. 1989); NEB. REV. STAT. (Supp.
1988) and W. VA. CODE § 47-22-3 (1986). The District of Columbia provision substitutes
"[i]nstead of damages measured by other methods" for "[i]n lieu of damages measured
by any other methods," and rearranges the wording of the first and third sentences of
that section without effect. D.C. CODE ANN. § 48-503 (Supp. 1989). The Maryland legislature made minor language changes in the second sentence without significant effect
on the meaning. MD. COM. LAw CODE ANN. § 11-1203 (1990).

1990]

TRADE SECRETS

made under subsection (a)." 217

The granting of punitive damages

2
lies in the sole discretion of the judge. 38

In a major departure from the Uniform Act, the North Carolina
trade secrets act provides for liberal punitive damages as part of its
remedies section. s The North Carolina statute imposes no limit on
the amount of punitive damages awarded and puts the determination
of the amount in the "discretion" of "the trier of fact," thereby
strengthening the plaintiff's position. 2A° While the UTSA always
puts the decision as to award of damages in the court, the North Carolina statute gives this decision to the jury in jury trials.
The Colorado, Connecticut, and Oregon legislatures made extensive changes to this section before adopting the UTSA. The Colorado
statute provides that "[i]f the misappropriation is attended by circumstances of fraud, malice, or a willful and wanton disregard of the injured party's right and feelings, the court or the jury may award
exemplary damages in an amount not exceeding the award made"
under the provision. 241 The Colorado provision added fraud as an element for relief and also changed the element of "willful" to "willful
and wanton" for recovery of exemplary damages. 24 2 The total effect
of these changes may be to increase those instances whereby an injured party recovers. However, the Colorado provision is limited to
"damages in an amount not exceeding the award made under subsection (1) [UTSA Damages (a)]."' 43 Thus, the Colorado Legislature
limited the recovery of exemplary damages to a maximum of the
compensatory amount received, as opposed to the double recovery allowed under the UTSA provision. 2 4
The Connecticut provision states that "[imn any action brought
pursuant to subsection (a) of this section, if the court finds willful
and malicious misappropriation, the court may award punitive damages in an amount not exceeding twice any award made under subsection (a) and may award reasonable attorney's fees to the
prevailing party."m Except for the inclusion of reasonable attorney's fees within the damages provision,246 the Connecticut legisla237.

UNIF. TRADE SEcRETS AcT § 3(b).

238. Id. at § 3(b) Commissioners' comment.
239.

N.C. GEN. STAT. § 66-154 (1985).

240. Id.
241.

CoLO. REV. STAT. § 7-74-104 (1990).

242. Id.
243. Id.
244. Under the UTSA, section 3 gives the court discretion to grant a treble recov-

ery.

UNIF. TRADE SECRETS ACT § 3(b) Commissioners' comment. Under the Colorado

statute the maximum would be a double recovery. CoLO. REV. STAT. § 7-74-104 (1990).
245.

CoNN. GEN. STAT. ANN. § 35-53 (West 1987).

246. See infra notes 261-75 and accompanying text.
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ture adopted the UTSA. The Oregon Legislature conditioned the
award of punitive damages "[u]pon a finding of willful or malicious
misappropriation" rather than the UTSA requirement of "wilful and
malicious, 247 thereby providing greater opportunity for the award of
such relief.
In a unique approach, to avoid the possibility of nominal exemplary damages, but at the same time to more strictly limit the maximum recovery, the Alabama damage provision allows for recovery of
"[e]xemplary damages in an amount not to exceed the actual award
made under subdivision (1), but not less than $5,O00.00. ''24s According to the statutory comment, the exemplary damages maximum recognizes the fine line between permissible and impermissible
practices. Examples of permissible practices are reverse engineering
and the hiring of employees who formerly worked for competitors. 249
The treble damages provision of the UTSA was rejected due to the
argument that Alabama allowed for more liberal damages because of
the $5000.00 minimum.2 ° This may well be the case where actual
and unjust enrichment damages are small.2 1
The Arkansas and Louisiana legislatures adopted the UTSA 1979
damages provision, as it applies to actual loss and to unjust enrichment.25 2 However, in an important departure from the UTSA,
neither state provided for exemplary damages. The Nebraska law
generally mirrors the 1985 UTSA provision, however, like the Arkansas and Louisiana provisions, exemplary damages were omitted.2
Virginia, which basically follows the 1985 UTSA regarding actual loss
and unjust enrichment, 25 4 also has no exemplary damages provision.
The omission of exemplary damages by these four states may seriously weaken the remedies available. Arguably, however, punitive
damages could still be imposed by the court. 2
The Montana legislature did not set a maximum ceiling for exemplary damages, thereby potentially strengthening the punitive aspect of the damages remedy.2 56 While the original statute adopted by
Minnesota allowed for punitive damages "in an amount which the
247. OR. REV. STAT. § 646.465(3) (1987) (emphasis added).
248. ALA. CODE § 8-27-4 (Supp. 1989).
249. Id. at Comment.
250. Long, The Alabama Trade Secrets Act, 18 CuMB. L. REv. 557, 568 (1988).
251. Miller, 16 FLA. ST. U.L. REv. at 885 and R. Milgrim, supra note 143, at A-13
n.1.
252. ARK. STAT. ANN. § 4-75-606 (1987); LA. REv. STAT. ANN. § 51:1433 (West 1987).
253. NEB. REv. STAT. § 87-504 (Supp. 1988).
254. See supra notes 236-37 and accompanying text.
255. Borgman, 27 IDEA at 104-05.
256. The Montana statute eliminates the UTSA phrase "in an amount not exceeding twice any award made under subsection (a)." MONT. CODE ANN. § 30-14-404 (1989).
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court deems just and equitable," Minnesota amended its trade secrets
act in 1987 to parallel the 1985 UTSA amendment. 257 The Alaska,
Oklahoma and Wisconsin legislatures made minor grammatical
changes and the District of Columbia provided a minor addition to
the 1985 UTSA punitive damages section.m
ATTORNEY'S FEES
The Uniform Act, in a change from the usual common law
rule,2 5 9 provides for the payment of attorney's fees in egregious situations. Given the complexity of litigating a trade secret case, this can
be a substantial sum of money.260 The attorney's fees provision states
that "[i]f (i) a claim of misappropriation is made in bad faith, (ii) a
motion to terminate an injunction is made or resisted in bad faith, or
(iii) willful and malicious misappropriation exists, the court may
award reasonable attorney's fees to the prevailing party."2 61 When
awarding attorney's fees for willful and malicious misappropriation,
the granting of punitive damages can be considered.262 The judge,
rather than the jury, has sole discretion to grant attorney's fees.26
Though the comment refers to this section as a "deterrent," bad faith
24
is not statutorily defined. 6
The Oregon statute permits either the judge or the jury to decide
whether attorney's fees should be granted.265 The Alabama legislature, under a combined sectionm clarified and expanded liability for
bad faith claims of misappropriation to include "actual or
threatened" misappropriation claims "resisted" in bad faith.26 7 The
257. MINN. STAT. ANN. § 325C.03(b) (West 1981).
258. The Alaska legislature changed "any award made under subsection (a)" to
"the damages awarded under (a) of this section." ALASKA STAT. § 45.50.915 (Supp.

1989). The District of Columbia statute adds the words "of this section" at the end.
D.C. CODE ANN. § 48-503 (Supp. 1989). The Oklahoma statute makes a inconsequential
change by using the word "pursuant to" instead of "under." OKLA. STAT. ANN. tit. 78,
§ 88 (1987). The Wisconsin legislature changed some language, however adopted the
basic the meaning of the UTSA. The Wisconsin statute mandates that if the violation
of the act was '"ilful and malicious, the court may award punitive damages in an
amount not exceeding twice any award" made under the provision. Wis. STAT. ANN.
§ 134.90(4) (West 1989).
259. Chapman, Califo'nia Uniform Trde Secrets Act A Comparative Analy/sis of
the Act and the Common Law, 2 COMPUTER & HIGH-TECH. L.J. 389, 409 (1986).
260. Id.
261. UNiF. TRADE SECRETS ACT § 4, 14 U.L.A. 459 (1985).
262. Id. Commissioners' comment.
263. Id.
264. Id. See Chapman, 2 COMPUTER & HIGH-TECH. L.J. at 410.
265. In cases of "[w]ilful or malicious misappropriation if found by the court or
jury." OR. REv. STAT. § 646.467(3) (1989).
266. ALA. CODE § 8-27-4 (Supp. 1989) (providing "[r]emedies for actual or
threatened misappropriation").
267. Id.
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Wisconsin statute does not have a separate attorney's fees provision,
but, within the damages provision, there is the following pertinent
statement: "[i]f a claim that [the misappropriation provision] has been
violated is made in bad faith, a motion to terminate an injunction is
made or resisted in bad faith, or a violation of [the misappropriation
provision] is wilful and deliberate, the court may award reasonable
attorney fees to the prevailing party."2 "s The wording change from
"willful and malicious" to "willful and deliberate" in the Wisconsin
statute is a weaker standard than found in the UTSA. That change
could make it easier to recover attorneys fees in Wisconsin. The
North Carolina attorney's fee provision omits any mention of an
awarding of reasonable attorneys fees for a bad faith motion, but
otherwise tracks the language of the UTSA provision.N 9
Connecticut provided for the awarding of "reasonable attorney's
fees to the prevailing party" as part of its punitive damages provision
270
where the "court finds wilful and malicious misappropriation."
The attorney's fees section of the Connecticut act only provides for
the award of attorney's fees for bad faith claims or motions. 271 Despite the placement of the attorney's fee provisions in two separate
sections of the act, the Connecticut legislature essentially adopted the
UTSA approach to attorney's fees.
The District of Columbia, Hawaii, Maryland, Oklahoma and Ore272
gon changed the sequence, but not the language of the provision.
The New Mexico legislature changed the sequence and also added
the phrase "of proper jurisdiction" to "the court."' 273 The version of
the UTSA adopted by the Alaska, Idaho, Nebraska and Virginia legislatures omitted the award of attorney's fees, thereby preventing recovery of attorney's fees, unless otherwise provided for under a
separate state statute.
PRESERVATION OF SECRECY
Under the Uniform Act, courts have authority to protect trade
secrets from disclosure due to litigation. The UTSA preservation of
secrecy provision states that:
[i]n an action under this [Act], a court shall preserve the secrecy of an alleged trade secret by reasonable means, which
268.

WIs. STAT. ANN. § 134.90(4) (West 1989).

269. N.C. GEN. STAT. § 66-154 (1989).
270.

CONN. GEN. STAT. ANN. § 35-53(b) (West 1987).

271. Id.
272.

D.C. CODE ANN. § 48-504 (Supp. 1989); HAW. REV. STAT. § 482B-5 (Supp. 1989);

MD. COM. LAW CODE ANN. § 11-1204 (1990); OKLA.STAT. ANN. tit. 78, § 89 (West 1987)
and OR. REv. STAT. § 646.467 (1989).
273. N.M. STAT. ANN. § 57-3A-5 (1990).
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may include granting protective orders in connection with

discovery proceedings, holding in-camera hearings, sealing
the records of the action, and ordering any person involved
in the litigation not to disclose an alleged trade secret with274
out prior court approval.
The purpose of this section is to protect trade secrets during the
course of the litigation. Several judicial procedures are specified as
examples, however, these are not exclusive.275 The Nebraska statute
does not include "holding in-camera hearings" or "sealing the records
6
of the action" among those judicial orders specifically available.27
However, the Nebraska legislature prefaced the section by adding the
words "but not be limited to," thereby converting the list more
clearly to examples. 277 This probably would not effectuate a restriction, but instead may give the court more discretion. Rather than
"ordering any person involved in the litigation not to disclose an alleged trade secret without prior court approval," the Nebraska statute refers to "ordering nondisclosure of the alleged trade secret by
the parties' attorneys, witness, or experts."278 Though the Nebraska
statute is not exclusive as to the situations where secrecy shall be
preserved, the fact that the parties specified are narrower than the
phrase "any person" may guide the judiciary toward an interpretation which excludes those not specified. 279 As an further change, the
Nebraska legislature added that "[t]he disclosure or publication of a
trade secret in a court proceeding or as a result thereof shall not constitute an abandonment of the secret." 2 0 This serves to clarify what
would be implicit in the UTSA. Though the Nebraska rewrite is
fairly extensive, in sum, the changes have little effect.
Several other states make language alterations to this section,
however, the intent of the UTSA is preserved. The North Carolina
legislature made three important changes. First, "shall preserve the
secrecy of an alleged trade secret by reasonable means" was changed
to "shall protect an alleged trade secret by reasonable steps." Secondly, the North Carolina act provides limits on "sealing the records
of the action" rather than the UTSA provision which provides for
"sealing the records of the action subject to further court order." Finally, the North Carolina act broadens the scope of the UTSA provision "ordering any person involved in the litigation not to disclose an
274.

UNEF. TRADE SECRETS § 5, 14 U.L.A. 461 (1985).

275.
276.

Id. Commissioners' comment.
NEB. REV. STAT. § 87-505 (Supp. 1988).

277. Id.
278. Id.
279. Id. The Nebraska statute identifies "persons" as parties' attorneys, witnesses,

and experts.
280. Id.
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alleged trade secret without prior court approval" by changing it to
read "ordering any person who gains access to an alleged trade secret
during the litigation not to disclose such alleged trade secret without
prior court approval."2s l
The Alabama trade secret act has no provision concerning preservation of secrecy. If not provided under other powers of the judiciary, this omission could discourage litigation concerning trade secret
misappropriation. According to one commentator, this omission reflects a concern with the overuse of protective orders, but would not
necessarily bar a court from issuing such an order.282 The District of
Columbia, Oklahoma and Wisconsin made minor language changes in
the preservation of secrecy section.m
STATUTE OF LIMITATIONS
The UTSA statute of limitations sets forth a three year time period for bringing suit for non-contractual theories of liability, independent of whether the action is considered to be grounded
theoretically in contract or tort.2 " It also eliminates a line of case
authority supporting the concept of a continuing wrong, which held
that each day of misuse triggered the running of a separate statutory
period.3 Instead, the UTSA provides that the statute of limitation
begins to run from the time the trade secret owner knew or should
have known of the misuse. 2s 6 The UTSA provides that "[a]n action
for misappropriation must be brought within 3 years after the misap281.
282.
283.

N.C. GEN. STAT. § 66-156 (1989).
Long, The Alabama 7%de Secrets Act, 18 CuMB. L. REv. 557, 571 (1988).
The District of Columbia substituted the word "or" for a comma between

"holding in-camera hearings" and "sealing the records."

D.C. CODE ANN. § 48-505

(Supp. 1989). The Oklahoma legislature made grammatical changes in the language of
that section. The Oklahoma statute provides that:
[i]n an action brought pursuant to the provisions of the Uniform Trade
Secrets Act, a court shall preserve the secrecy of an alleged trade secret by
reasonable means, which may include granting protective orders in connection
with discovery proceedings pursuant to the provisions of Section 3203 of Title
12 of the Oklahoma Statutes, holding in-camera hearings, sealing the records
of the action, and ordering any person involved in the litigation not to disclose
an alleged trade secret without prior court approval.
OKLA.STAT. ANN. tit. 78, § 90 (West 1987). The Wisconsin statute changed "in connection with discovery proceedings" to "in a discovery proceeding" and substituted the
word "litigation" for "action," without any apparent effect. WIS. STAT. ANN.
§ 134.90(5) (West Supp. 1989).
284. The Restatement does not specifically provide a statute of limitations, though
the commentary to the Restatement can be interpreted as suggesting both tort and
contract actions. Klitzke, The Uniform Trade Secrets Act, 80 PAT. & TRADEMARK REv.

157, 212-13 (1980).
285. UNIF. TRADE SEcRETs Acr § 6 Commissioners' comment, 14 U.L.A. 462 (1985).
See Klitzke, 80 PAT. & TRADEMARK REv. at 212-13.

286.

Id. at 214.
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propriation is discovered or by the exercise of reasonable diligence
should have been discovered. For the purposes of this section, a continuing misappropriation constitutes a single claim.' ' 2s 7 Three state
acts provide for a longer statute of limitations: Maine and Nebraska
provide for a four year statute of limitations;2" Illinois has a five
year statute of limitations. 2s 9
The North Carolina statute does not address continuing misappropriation. 29° This might have the effect of lengthening the three
year statute of limitations in the case of continuing misappropriation,
should it be considered separate events. However, this omission
avoids misconstruing what is meant by a continuing tort, ensuring a
three year period of limitations.- 91 The Alabama act provides a two
year statute of limitations "[a]fter the misappropriation is discovered
or by the exercise of reasonable diligence should have been discovered."292 The Wisconsin act does not contain any provision pertaining to a statute of limitations. 29
3 The Connecticut, Nebraska, North
Carolina, and Virginia legislatures made minor grammatical changes
294
from the UTSA statute of limitations.

EFFECT ON OTHER LAW
The remedies set forth in the Uniform Act are not exclusive
remedies for trade secret violations. The "Effect on Other Law" provision differentiates between what will be enforced under the UTSA
and other laws. The Act only effects civil remedies for trade secret
misappropriation that meet the definitional criteria set forth in the
statute. Contractual, other non-misappropriation-based civil remedies, and criminal remedies are not affected by the UTSA. In particular, the statutory comment indicates that duties imposed by an
287. UNIF. TRADE SEcRETs ACT § 6.
288. ME. REV. STAT. ANN. tit. 10, § 1547 (Supp. 1989); NEB. REV. STAT. § 87-506
(Supp. 1988).
289. ILL. ANN. STAT. ch. 140, pars. 357, § 7 (Smith-Hurd Supp. 1990).
290. N.E. GEN. STAT. § 66-157 (1989).
291. Root & Blynn, Abandonment of Common-Law Principle" The North Carolina Trade Secrets ProtectionAct, 18 WAKE FoREsT L. REv. 823, 843 (1982).
292. ALA. CODE § 8-27-5 (Supp. 1989).
293. Wis. STAT. ANN. § 134.90(1) to § 134.90(7) (West 1989).
294. The Connecticut legislature phrased the provision as a negative: "No action
for misappropriation shall be brought but within three years.. ." but does not change
the overall meaning of it. CONN. GEN. STAT. ANN. § 35-56 (West 1987). The Nebraska
and Virginia legislatures changed the word "must" to "shall" with no apparent effect
to the meaning of the provision. NEB. REv. STAT. § 87-506 (Supp. 1988); VA. CODE
ANN. § 59.1-340 (1987). the North Carolina statute changes the word "brought" to
"commenced." Additionally, the North Carolina statute changes the phrase "misappropriation is discovered or by the exercise of reasonable diligence should have been
discovered" to "misappropriation complained of is or reasonably should have been dis-

covered." N.C. GEN. STAT. § 66-157 (1989).

CREIGHTON LAW REVIEW

[Vol. 2

express or implied-in-fact contract or by a covenant not to disclose or
not to compete are outside the scope of the statute.295 The 1979 version provides that:
(a) [t]his Act displaces conflicting tort, restitutionary, and
other law of this State pertaining to civil liability for
misappropriation of a trade secret. (b) This Act does not
affect:
(1) contractual or other civil liability or relief that is not
based upon misappropriation of a trade secret; or (2)
criminal liability for misappropriation of a trade
secret.2
The Connecticut act provides that "(a) [u]nless otherwise agreed
by the parties, the provisions of this chapter supersede any conflicting tort, restitutionary, or other law of this state pertaining to civil
liability for misappropriation of a trade secret."2
Thus, under the
Connecticut provision, parties could agree to be governed by other
laws of the state. Connecticut also adds an exclusion for "the duty of
any person or state or municipal agency to disclose information pursuant to section 1-19, sections 31-40j to 31-40p, inclusive, or subsection
(b) of section 12-62, or wherever expressly provided by law," in addition to those listed by the UTSA, which could significantly affect the
application of its trade secret statute in the government sector.298
This indicates that Connecticut governmental disclosure laws take
precedence over the trade secret statute.29
These two changes,
taken together, appear to substantially limit those situations where
the Connecticut act will apply.
The Alaska legislature also added an exclusion beyond those in
the UTSA. However, the Alaska provision is much narrower then
the Connecticut provision, as it applies only to "investigations or actions by the attorney general." ° Neither the Indiana nor North
Carolina legislatures included any provision pertaining to other laws
within their articles.
Though the 1985 amendments yielded substantial language
295.

UNIF. TRADE SECRETS AcT § 7 Commissioners' comment, 14 U.L.A. 463 (1985).

296. UNIF. TRADE SEcRETs ACr § 7, 14 U.L.A. 463 (1985) (providing the language of
the 1979 version of the UTSA, modified by the 1985 amendments).
297.

CONN. GEN. STAT. ANN. § 35-57 (West 1987).

298. Id.
299. Many states do not clearly indicate whether disclosure under open records
laws takes precedence over trade secrecy statutes. See Samuels, ProtectingConfidential Business Information Supplied to State Governments: Exempting Trade Secrets

From State Open Records Laws, 27 AM. Bus. L.J. 467, 469 (Fall 1989).
300. The Alaska provision provides that "(c) AS 45.50.910 - 45.50.945 do not apply
to investigations or actions by the attorney general under AS 45.50.471 - 45.50.561 (unfair trade practices and consumer protection) or under AS 45.50.562 - 45.50.596 (restraint of trade)." ALASKA STAT. § 45.50.930 (Supp. 1989).
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changes to this provision, the content of the amended version is quite
similar to the 1979 original. The major change was to clarify that this
section does not impliedly replace contractual liability for misappropriation. 30° Under the 1985 UTSA, the "Effect on Other Law" article
provides that:
(a) Except as provided in subsection (b), this [Act] displaces
conflicting tort, restitutionary, and other law of this
State providing civil remedies for misappropriation of a
trade secret.
(b) This [Act] does not affect: (1) contractual remedies,
whether or not based upon misappropriation of a trade
secret; (2) other civil remedies that are not based upon
misappropriation of a trade secret; or (3) criminal remedies, whether or not based upon misappropriation of a
trade secret. 302
The Alabama "Effect on Other Law" provision departs from the
UTSA model by stating that "[t]hose provisions of this chapter that
are inconsistent with the common law of trade secrets supersede the
common law; otherwise, this chapter should be construed to be consistent with the common law of trade secrets.130 3 The UTSA version
mentions tort, restitutionary, and other law without specifying the
relationship of the act to the common law of trade secrets, while the
Alabama section does not specify remedies not affected by the law.
Though the Alabama provision may be incomplete when compared to
the UTSA, it states its relationship to the common law of trade
secrets in a more definitive fashion.3° The intent was to use the existing common law to "round out" areas of the law not specifically
covered in the statute.30 5 In clarification of the relationship of the
Alabama section to other law, the comment to the Alabama act indicates that the law intends "to codify and modify the common law of
trade secrets" and not "to supersede other areas of the law."
In a substantive departure from the 1985 UTSA, the California
act provides that "[e]xcept as otherwise expressly provided, this title
does not supersede any statute relating to misappropriation of a trade
301. Lydon, The Deterrent Fffect of the Uniform Trade Secrets Act, 69 J. PAT. &
TRADEMARK OFF. SOc'y 427, 438.
302.
303.

UNIF. TRADE SECRETS Acr § 7.
ALA. CODE § 8-27-6 (Supp. 1989).

304. The Supreme Court of Minnesota in Electro-Craft Corp. v. Controlled Motion,
Inc., 332 N.W.2d 890, 899 (Minn. 1983) (interpreting the 1980 language of the UTSA as
enacted in Minnesota) (discussing the Minnesota Supreme Court decision in ElectrCraft holding "It]he UTSA more or less embodies their common law definition of a
trade secret.") See also Miller, Florida's Uniform Trade Secrets Act, 16 FLA. ST. U.L.
REV. 863, 868, 870. The Alabama statutory variation is an attempt to codify this result.
ALA. CODE § 8-27-6 Commissioners' comments (Supp. 1989).
305. Long, The Alabama Trade Secrets, 18 CuMB. L. REv. 557, 571 (1988).
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secret, or any statute otherwise regulating trade secrets." Through
this change, the California legislature reversed the approach of section (a) of the 1985 UTSA provision, resulting in an act which applies
only to those situations where there is no other law relating to or
regulating trade secrets, "except as otherwise expressly provided.""
However, the California statute never "otherwise expressly provide[s]" where the act would apply, resulting in questions as to when
the statute would apply. 3° 7 The California legislature also excluded
the same contractual, civil and criminal remedies as the 1985 UTSA.
The California statute provides in part:
(c) This title does not affect the disclosure of a record by a
state or local agency under the California Public Records
Act (Chapter 3.5 (commencing with Section 6250) of Division
7 of Title I of the Government Code). Any determination as
to whether the disclosure of a record under the California
Public Records Act constitutes a misappropriation of a trade
secret and the rights and remedies with respect thereto shall
be made pursuant to the law in effect before the operative
date of this title.3°
Like Connecticut, in its modification of the 1979 version, the California legislature exempted public disclosures under the state Public
Records Act from application of the UTSA. 3° 9
The District of Columbia, Maine, Maryland and Oregon added
new sections relating to disclosures mandated under other laws. The
Oregon statute provides that the act does not affect "[a]ny defense,
immunity or limitation of liability afforded public bodies, their officers, employees or agents under ORS 30.260 to 30.300.'13 10 The Oregon statute also provides that:
[n]otwithstanding any other provision in [the Oregon UTSA],
public bodies and their officers, employees and agents are
immune from any claim or action for misappropriation of a
trade secret that is based on the disclosure or release of information in obedience to or in good faith reliance on any order of disclosure issued pursuant to ORS 192.410 to 192.490
or on the advice of an attorney authorized3 to advise the public body, its officers, employees or agents.al
Similarly, the Maryland statute provides that "[n]othing contained in
this act may be applied or construed to waive or limit any common
law or statutory defense or immunity possessed by State personnel as
306. CAL. CIV. CODE § 3426.7(a) (West Supp. 1990).
307. Id.
308. Id.

309. Id.
310.
311.

OR. REv. STAT. § 646.473 (1989).

Id.
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defined under § 12-101 of the State Government Article."'1 2 The
Maine legislature provided that the act did not affect "[t]he duty of
any person to disclose information where expressly required by law"
or "[t]he provisions of the Maine Tort Claims Act, Title 14, chapter
741."'' l1 Similarly, though not included under the "Effect on Other
Law" provision, the District of Columbia statute includes an article
entitled "Disclosure of Information to Enforce the Occupational
Safety and Health Act of 1988 and Pesticide Operations Act of
1978."'314 That addition allows for disclosure consistent with these

statutes.
The Illinois legislature changed the UTSA provision in several
ways. First, the Illinois statute includes "unfair competition" as an
area of law superseded by the act where a conflict exists.3 15 Secondly, the Illinois statute adds a provison to the exclusion of contractual remedies,"that a contractual or other duty to maintain secrecy or
limit use of a trade secret shall not be deemed to be void or unenforceable solely for lack of durational or geographical limitation on
the duty."3 16 This would appear to limit judicial findings of overly
broad secrecy clauses. Lastly, the Illinois statute adds that "the definition of a trade secret contained in any other Act of this State" is
not affected. 3 17 District of Columbia, Nevada, Oregon and Wisconsin
all made some grammatical changes. 3 18 The North Carolina, Nebraska and New Mexico trade secret acts have no provision pertaining to other laws within their articles.
UNIFORMITY OF APPLICATION AND CONSTRUCTION
The UTSA uniformity of application and construction provision
provides that "[tjhis [Act] shall be applied and construed to effectuate
its general purpose to make uniform the law with respect to the subject of this [Act] among states enacting it."'319 There has been no sig312. MD. COM. LAW CODE ANN. § 11-1207(b)(2) (1990).
313. ME. REv. STAT. ANN. tit. 10, § 1548 (Supp. 1989).
314. D.C. CODE ANN. § 48-510 (Supp. 1989).
315. ILL. ANN. STAT. ch. 140, para. 358, § 8(a) (Smith-Hurd Supp. 1990).
316. Id. at para. 358, § 8(b)(1).
317. Id. at para. 358, § 8(b)(4).
318. The District of Columbia statute substitutes the word "supersedes" for "displaces." D.C. CODE ANN. § 48-507 (Supp. 1989). The Nevada legislature changed the
"criminal remedies" to "criminal sanctions" with no significant effect. NEV. REV.
STAT. § 600A.90 (1987). The Oregon statute changed "displaces conflicting tort, restitutionary, and other law" to "supersedes conflicting tort, restitution or other law." OR.
REV. STAT. § 646.473 (1989). The Oregon legislature also changed "It]his [Act] does not
affect" to "[t]his [Act shall not affect." Id. The Wisconsin legislature made several minor language changes and additions, but those do not have any effect on the meaning
of the provision. Wis. STAT. ANN. § 134.90(6) (West 1989).
319. UNIF. TRADE SECRETS Acr § 8, 14 U.L.A. 465 (1985).
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nificant deviation from that provision by the states which enacted it.
However, Alaska, the District of Columbia and Wisconsin Legislature
made minor changes.320 Those modifications do not deviate in any
significant way from the UTSA provision. The Alabama, Arkansas,
Hawaii, Idaho, Illinois, Indiana, Maine, Minnesota, Nebraska, New
Mexico, Nevada, North Carolina, North Dakota, and Virginia trade
secret acts do not include any provision concerning uniformity.
SEVERABILITY
The UTSA severability provision provides that:
If any provision of this [Act] or its application to any person
or circumstances is held invalid, the invalidity does not affect other provisions or applications of the [Act] which can
be given effect without the invalid provision or application,
321
and to this end the provisions of this [Act] are severable.
Only eight states, California, Colorado, Hawaii, Kansas, Oklahoma,
Oregon, Rhode Island and Washington, retain that provision in their
trade secrets acts. Washington is the only one of those states to modify the language, providing that "[i]f any provision of this act or its
application to any person or circumstance is held invalid, the remainder of the act or the application of the provision to other persons or
circumstances is not affected. ' 322 Still, that change does not deviate
significantly from the UTSA provision.
TIME OF TAKING EFFECT
Under the 1979 Act, the time of taking effect provision states
"[t]his Act takes effect on -,
and does not apply to misappropriation occurring prior to the effective date." 32 3 The 1985 Act provides
that "[t]his [Act] takes effect on -, and does not apply to misappropriation occurring prior to the effective date. With respect to a continuing misappropriation that began prior to the effective date, the
320. The Alaska, the District of Columbia and Wisconsin eliminated the words "to
effectuate its general purpose" from their Acts. ALASKA STAT. § 45.50.935 (Supp.
1989); D.C. CODE ANN. § 48-508 (Supp. 1989); WIS. STAT. ANN. § 134.90(7) (West 1989).

The Alaska statute changed "with respect to the subject of this [Act] among states enacting it" to "with respect to trade secrets among states enacting similar provisions."
ALASKA STAT. § 45.50.935 (Supp. 1989). The District of Columbia statute changed "to
the subject of this [Act] among states enacting it" to "to trade secrets among the District of Columbia and those states enacting it." D.C. CODE ANN. § 48-508 (Supp. 1989).
The Wisconsin statute simply states that "[tihis section shall be applied and construed
to make uniform the law relating to misappropriation of trade secrets among states enacting substantially identical laws." WIS. STAT. ANN. § 134.90(7) (West 1989).
321. UNIF. TRADE SECRETS Acr § 10, 14 U.L.A. 466 (1985).
322. WASH. REV. CODE ANN. § 19.108.940 (West 1989).
323.

UNIF. TRADE SECRETS ACT § 11, 14 U.L.A. 466 (1980).
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[Act] does not apply to the continuing misappropriation that occurs
after the effective date."3 24 Only California, the District of Columbia, Kansas, Illinois, Indiana, Nebraska, Nevada, Oklahoma, Oregon,
Rhode Island, South Dakota, Utah, Virginia, West Virginia and
Washington enacted one of the forms of this provision. California,
the District of Columbia, Indiana, Kansas, Nebraska, Nevada,
Oklahoma, Virginia and West Virginia all made modifications to the
provision. Reversing the addition of the 1985 amendment regarding
continuing misappropriation, the California statute provides that the
provisions of the Act apply "to the part of the misappropriation occurring on or after that date [the date the Act took effect] unless the
appropriation was not a misappropriation under the law in effect
before the operative date of this title."3 5 The Indiana legislature
adopted a similar section as that of California.3 26 The District of Columbia, Kansas, Nebraska, Nevada, Oklahoma, Virginia and West
Virginia statutory provisions made various language modifications
327
which did not impact upon the meaning of the provision.
CONCLUSION
The success of a company hinges, in part, upon ownership and
control of its assets, such as trade secrets. This is particularly so in
the United States because our country emphasizes industrial technology and service industries. The need for a precise, workable law is
growing, as many industries are becoming increasingly vulnerable to
the misappropriation of their trade secrets. This is due, at least in
324. Id.
325. CAL CIV. CODE ANN. § 3426.10 (West Supp. 1990).
326. IND. CODE ANN. § 24-2-3-8 (Burns Supp. 1990).
327. The District of Columbia provision reads "[t]his chapter does not apply to misappropriation occurring prior to March 16, 1989, the chapter does not apply to the continuing misappropriation that occurs after March 16, 1989. D.C. CODE ANN. § 48-509
(Supp. 1989). The Kansas legislature changed the provision to "It]his act does not apply to misappropriation occurring prior to the effective date." KAN. STAT. ANN. § 603330 (1983). The Nebraska legislature changed the first sentence to "[t]he Trade
Secrets Act shall not apply to any misappropriation occurring prior to July 9, 1988."
NEB. REV. STAT. § 87-507 (Supp. 1988). In the second sentence Nebraska statute
changed "does not apply" to "shall not apply." Id. The Nevada provision states that
"Itihis chapter does not apply to a misappropriation that occurred before July 1, 1987,
or to a misappropriation that began before and continues after July 1, 1987." NEv.
REV. STAT. § 600A.100 (1987). The Oklahoma statute provides that:
[t]he Uniform Trade Secrets Act shall not be construed to apply: 1. to a misappropriation occurring prior to the effective date of this act; or 2. with respect te a continuing misappropriation that began prior to the effective date of
this act, to the continuing misappropriation that occurs after the effective date
of this act.
OKLA. STAT. ANN. tit. 78, § 94 (West 1987). The Virginia legislature changed "[t]his
(Act] takes effect on - and does not apply to" to "[t]his chapter shall become effective
on July 1, 1986, and shall not apply to" VA. CODE ANN. § 59.1-343 (1987).
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part, to advances in telecommunications, increased employee mobility, Pacific Rim competition, and the lack of applicable law and clear
ethical guidelines. As a result of the growing significance of technology-based industries and the increased vulnerability of trade secrets,
the need to strengthen protection of trade secrets takes on greater
importance.
Though there are significant variations among the states, most
states, thus far, have followed the thrust of the Uniform Trade Secret Act. However, the result is far from uniform, due to the differences between the original and amended versions, as adopted, and
the multitude of changes made by the individual states. Some states
have significantly changed the language and applicability of the
act.3 28 Also, as of early 1990, eighteen states have not enacted any
version of the UTSA, though some of those states have incorporated
various types of trade secret law protection through case law and
piecemeal legislation.329 The result is a lack of substantial agreement
among the states concerning trade secret protection. The UTSA has
helped to clarify and unify the law, but considerable improvement
can still be made.
Lack of uniformity among state trade secret laws can cause difficulty for businesses with multistate operations. It may also be less
than optimal for domestic companies competing internationally and
for foreign companies doing business in the United States. Without
clear, comprehensive and uniform protection, businesses may find
that the legal protections against misappropriation have limited utility. Arguably, differing state statutes suggest that state legislatures
and state intellectual property organizations are not satisfied with
the UTSA in its present format. Revision may be necessary to provide a more generally acceptable statute. Ambiguities may need to
be clarified, especially where the judiciary is in disagreement. Loopholes and gaps in coverage, which become apparent, may need to be
closed. At a minimum, greater efforts should be expended by the intellectual property community, at this time, to ensure that states follow through on consideration and enactment of the current version
of the Uniform Trade Secrets Act. Problems with UTSA provisions,
and differing state provisions, in specific applications, should be
328. See Borgman, The Adoption of the Uniform Trade Secrets Act: How Uniform
is Uniform?, 27 IDEA 73, 118 (1986), which concludes, upon a review of twelve state
adoptions, that "the substance of the Act remains uniform throughout the adopting
states." However, a number of state enactments subsequent to this article make significant departures. Additionally, Borgman does not consider North Carolina, as it
technically is not a UTSA enactment. Id.
329. For example, Georgia recently enacted a trade secret definition that partially
tracts the definition found in the UTSA. GA. CODE ANN. § 10-1-760 (Supp. 1989).
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monitored. Hopefully, the Act can be improved further, and greater
uniformity can be achieved. In the alternative, consideration should
be given to a federal statute to provide uniformity and clarity to
trade secret protection. 33

330. Georgia, Iowa, Kentucky, Mississippi and New Hampshire, enacted trade
secrets laws and Idaho and Virginia enacted amendments since this article was written. GA. CODE ANN. § 10-1-761 to -767 (Supp. 1990) (repealing GA. CODE ANN. § 10-1760 (Supp. 1989)); IDAHO CODE § 48-801 to -807 (1990); IOWA CODE ANN. § 550.1-.8 (West
1990); 1990 Ky. Acts § 365-1 to -11; MISS. CODE ANN. § 75-26-1 to -19 (1990); N.H. REV.
STAT. ANN. § 350-B:1 to -B:9 (1989); VA. CODE ANN. § 59.1-388, -338.1 (1990).
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APPENDIX
UNIFORM TRADE SEcRETs AMENDED

(1985)

1. Definitions.
As used in this [Act], unless the context requires otherwise:
(1) "Improper means" includes theft, bribery, misrepresentation,
breach or inducement of a breach of a duty to maintain secrecy, or
espionage through electronic or other means;
(2) "Misappropriation" means: (i) acquisition of a trade secret of
another by a person who knows or has reason to know that the trade
secret was acquired by improper means; or (ii) disclosure or use of a
trade secret of another without express or implied consent by a person who (A) used improper means to acquire knowledge of the trade
secret; or (B) at the time of disclosure or use, knew or had reason to
know that his knowledge of the trade secret was (I) derived from or
through a person who had utilized improper means to acquire it; (II)
acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or (III) derived from or through a person who
owed a duty to the person seeking relief to maintain its secrecy or
limit its use; or (C) before a material change of his [or her] position,
knew or had reason to know that it was a trade secret and that
knowledge of it had been acquired by accident or mistake.
(3) "Person" means a natural person, corporation, business trust,
estate, trust, partnership, association, joint venture, government, governmental subdivision or agency, or any other legal or commercial

entity.
(4) "Trade secret" means information, including a formula, pattern, compilation, program, device, method, technique, or process,
that: (i) derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic
value from its disclosure or use, and (ii) is the subject of efforts that
are reasonable under the circumstances to maintain its secrecy.
§ 2. Injunctive Relief.
(a) Actual or threatened misappropriation may be enjoined.
Upon application to the court, an injunction shall be terminated
when the trade secret has ceased to exist, but the injunction may be
continued for an additional reasonable period of time in order to
eliminate commercial advantage that otherwise would be derived
from the misappropriation.
(b) In exceptional circumstances, an injunction may condition
future use upon payment of a reasonable royalty for no longer than
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the period of time for which use could have been prohibited. Exceptional circumstances include, but are not limited to, a material and
prejudicial change of position prior to acquiring knowledge or reason
to know of misappropriation that renders a prohibitive injunction
inequitable.
(c) In appropriate circumstances, affirmative acts to protect a
trade secret may be compelled by court order.
§ 3. Damages.
(a) Except to the extent that a material and prejudicial change
of position prior to acquiring knowledge or reason to know of misappropriation renders a monetary recovery inequitable, a complainant
is entitled to recover damages for misappropriation. Damages can include both the actual loss caused by misappropriation and the unjust
enrichment caused by misappropriation that is not taken into account
in computing actual loss. In lieu of damages measured by any other
methods, the damages caused by misappropriation may be measured
by imposition of liability for a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade secret.
(b) If willful and malicious misappropriation exists, the court
may award exemplary damages in an amount not exceeding twice
any award made under subsection (a).
§ 4. Attorney's Fees.
If (i) a claim of misappropriation is made in bad faith, (ii) a motion to terminate an injunction is made or resisted in bad faith, or
(iii) willful and malicious misappropriation exists, the court may
award reasonable attorney's fees to the prevailing party.
§ 5. Preservation of Secrecy.
In an action under this [Act], a court shall preserve the secrecy
of an alleged trade secret by reasonable means, which may include
granting protective orders in connection with discovery proceedings,
holding in-camera hearings, sealing the records of the action, and ordering any person involved in the litigation not to disclose an alleged
trade secret without prior court approval.
§ 6. Statute of Limitations.
An action for misappropriation must be brought within 3 years
after the misappropriation is discovered or by the exercise of reasonable diligence should have been discovered. For the purposes of this
section, a continuing misappropriation constitutes a single claim.
§ 7. Effect on Other Law.
(a) Except as provided in subsection (b), this [Act] displaces con-
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flicting tort, restitutionary, and other law of this State providing civil
remedies for misappropriation of a trade secret.
(b) This [Act] does not affect: (1) contractual remedies, whether
or not based upon misappropriation of a trade secret; (2) other civil
remedies that are not based upon misappropriation of a trade secret;
or (3) criminal remedies, whether or not based upon misappropriation of a trade secret.
§ 8. Uniformity of Application and Construction.
This [Act] shall be applied and construed to effectuate its general
purpose to make uniform the law with respect to the subject of this
[Act] among states enacting it.
§ 9. Short Title.
This [Act] may be cited as the Uniform Trade Secrets Act.
§ 10. Severability.
If any provision of this [Act] or its application to any person or
circumstances is held invalid, the invalidity does not affect other provisions or applications of the [Act] which can be given effect without
the invalid provision or application, and to this end the provisions of
the [Act] are severable.

§ 11. Time of Taking Effect.
This [Act] takes effect on -, and does not apply to misappropriation occurring prior to the effective date. With respect to a continuing misappropriation that began prior to the effective date, the [Act]
also does not apply to the continuing misappropriation that occurs after the effective date.

§ 12. Repeal.
The following Acts and parts of Acts are repealed:

(1)
(2)
(3)

