
ANTITRUST ANALYSIS IN UNCERTAIN
TIMES: FTC V. SUPERIOR COURT TRIAL

LAWYERS ASSOCIATION

INTRODUCTION

United States antitrust laws exist to preserve competition and
prevent monopoly.' The intent of Congress in this area has always
been to allow competition to regulate and stimulate the United States
economy.2 The Sherman Antitrust Act 3 reflects this procompetitive
philosophy.4 However, the broad provisions of the Sherman Anti-
trust Act have required considerable judicial interpretation over the
years.5 In order to facilitate interpretation, courts have developed
two methods of antitrust analysis.6 These methods are the rule of
reason7 and the per se doctrine.8

In PTC v. Superior Court Trial Lawyers Association,9 the United
States Supreme Court held that a group boycott'0 was an undue re-
straint of trade in violation of section five of the Federal Trade Com-
mission Act and section one of the Sherman Antitrust Act." In so
doing, the Supreme Court rejected a new antitrust liability exception
for the "expressive" boycott.12

The Superior Court decision is unique because the Court applied
the per se doctrine rather than a rule of reason analysis to a group

1. L. SULLVAN, HANDBOOK OF THE LAW OF ANTITRUST § 3 (1977).
2. Crane, The Future Direction of Antitrust, 56 ANTITRUST L.J. 3, 5 (1987).
3. 15 U.S.C. § 1 (1988). The Sherman Antitrust Act, in pertinent part, provides

that "[e]very contract, combination in form of trust or otherwise, or conspiracy, in re-
straint of trade, or commerce among the several States, or with foreign nations, is de-
clared to be illegal." Id.

4. L. SULLIVAN, supra note 1 at § 3.
5. Id.
6. Id.
7. L. SULLIVAN, supra note 1 at § 3. See, e.g., Standard Oil Company of New

Jersey v. United States, 221 U.S. 1, 64 (1910) (holding that courts must determine what
constitutes an undue restraint of trade by exercising "judgment by the light of reason
guided by principles of law"). See infra notes 111-21 and accompanying text.

8. L. SULLIVAN, supra note 1 at § 3. See, e.g., United States v. Socony-Vacuum
Oil Co., 310 U.S. 150, 218 (1940) (stating that for the course of forty years the Court has
held "that price-fixing agreements are unlawful per se under the Sherman Act"). See
infra notes 127-34 and accompanying text.

9. 110 S. Ct. 768 (1990).
10. A group boycott is "a method of pressuring a party with whom one has a dis-

pute by withholding or enlisting others to withhold patronage or services from the tar-
get." St. Paul Fire & Marine Ins. Co. v. Barry, 438 U.S. 531, 541 (1978). See infra notes
170-75 and accompanying text.

11. Superior Court, 110 S. Ct. at 774.
12. Id. at 779.
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boycott. 13 Although amply supported by precedent,14 the application
of the per se doctrine, an antitrust analysis which entails a presump-
tion of illegality, represents a departure from the antitrust analysis
employed by the Court in recent decisions.15 This Note discusses an-
titrust analysis under the per se doctrine and the rule of reason16 In
addition, this Note examines the antitrust analysis trend which has
emerged in recent Supreme Court decisions.17 Finally, this Note dis-
tinguishes the Superior Court antitrust analysis from the antitrust
analysis trend demonstrated in recent Supreme Court decisions.' 8

FACTS AND HOLDING

On September 6, 1983, a group of private lawyers, members of
the Superior Court Trial Lawyers Association, ("SCTLA") staged a
boycott against the government of the District of Columbia.19 These
lawyers had routinely accepted court appointments to represent indi-
gent criminal defendants before the District of Columbia Superior
Court.2° However, because of their dissatisfaction with the compen-
sation paid for such appointments, the lawyers had determined that a
boycott was necessary to obtain higher rates.21 Prior to the boycott,
the rates paid for these appointments were $30.00 per hour for in-

13. Id. at 782. See supra note 10 and see infwa notes 170-75 and accompanying
text.

14. See Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643, 650 (1980) (holding that
an agreement among competing wholesalers to stop selling beer on credit terms was
illegal per se); United States v. Topco Assocs., Inc., 405 U.S. 596, 608 (1972) (holding
that a division of a market into territories by an association representing small and
medium-sized grocery stores was illegal per se); Socony, 310 U.S. at 218-28 (1940) (hold-
ing that an agreement among major oil companies to restrict output of gasoline and to
purchase excess gasoline from independent refineries before it reached the market in
order to stabilize the price of gasoline was illegal per se).

15. L. SuLIzvAN, supra note 1 at § 70. See irnfr notes 127-34 and accompanying
text. See Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 501 (1988)
(rejecting analysis under the per se doctrine in favor of a rule of reason analysis be-
cause the group boycott was conducted by a private standard-setting association whose
activities had demonstrated procompetitive benefits in the market place); FTC v. Indi-
ana Fed'n of Dentists, 476 U.S. 447, 458-59 (1986) (declining to force the dentists' agree-
ment into a boycott "pigeonhole," invoking the per se rule, instead analyzing the
dentists' agreement under the rule of reason); Northwest Wholesale Stationers, Inc. v.
Pacific Stationery & Printing Co., 472 U.S. 284, 297 (1985) (utilizing a rule of reason
analysis of a group boycott instead of a per se analysis because appellant had made no
showing that respondent had sufficient market power to render appellant's expulsion
from the cooperative an antitrust violation).

16. See infra notes 109-35 and accompanying text.
17. See infra notes 146-69, 177-99 and accompanying text.
18. See infra notes 223-96 and accompanying text.
19. Superior Court Trial Lawyers Ass'n v. FTC, 856 F.2d 226, 227-30 (D.C. Cir.

1988).
20. Id. at 227.
21. Id. at 230.
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court time and $20.00 per hour for out-of-court time.22 These rates
had been established by the District of Columbia Criminal Justice
Act ("DCCJA")23 which was enacted by the District of Columbia
Council.

24

The DCCJA was administered by the Criminal Justice Act
("CJA") program which had established a voluntary system for law-
yer appointments.25 Any lawyer in good standing with the District of
Columbia Bar Association was eligible to register for CJA appoint-
ments.26 Although the CJA list contained the names of over 1200
volunteers, the majority of the CJA appointments went to a group of
100 lawyers known as the "CJA regulars." 7 These CJA regulars de-
pended upon CJA appointments for the bulk of their practice and
livelihood.2s

Correspondingly, the District of Columbia criminal justice sys-
tem depended upon CJA lawyers. During 1982 alone, 25,000 indi-
gency cases were processed by the District.29 Of these 25,000 cases,
19,475 were handled by CJA lawyers.3° The CJA lawyers accounted
for 85% of the District criminal indigency case load.3' However, dis-
satisfaction with CJA rates was prevalent within the District of Co-
lumbia legal community.32 In the years preceding the strike, several
prominent members and branches of the legal community had called
for CJA rate increases.33 Among the most vocal supporters of a CJA
rate increase was the SCTLA, a loosely knit organization open to any

22. Id. at 228.
23. D.C. CODE ANN. §§ 11-2601 to -2609 (1981). These sections contain the provi-

sions of the District of Columbia's Criminal Justice Act which provides, in pertinent
part, that "[t]he Joint Committee on Judicial Administration shall place in operation,
within 90 days after the effective date of this chapter, in the District of Columbia a
plan for furnishing representation to any person in the District of Columbia who is
financially unable to obtain adequate representation." Id. at § 11-2601.

24. Superior Court Trial Lawyers Ass'n, 86 F.2d 228-29.
25. In re Superior Court Trial Lawyers Ass'n, 107 F.T.C. 510, 522 (1986).
26. Id.
27. Superior Court Trial Lawyers Ass'n, 856 F.2d at 228.
28. Id.
29. In re Superior Court, 107 F.T.C. at 522.
30. Id.
31. Id.
32. In re Superior Court, 107 F.T.C. at 531-37.
33. Id. The following individuals indicated support for a CJA rate increase: Wi-

ley Branton, Dean of Howard University Law School; Chief Judge Moultrie of the Dis-
trict of Columbia Superior Court; Herbert Reid, Counsel to the Mayor of the District
of Columbia; Larry Plansky, District of Columbia Superior Court Administrator;
David A. Clarke, Chairman of the D.C. Council; Councilmember Wilhelmina Rolark,
D.C. Council; Betsy Reveal, Budget Director of the D.C. Council; and Marion Barry,
Mayor of the District of Columbia.

In addition, the concern of the D.C. Bar regarding CJA rates was demonstrated by
two reports which the D.C. Bar commissioned. Those reports were the Austern-
Rezneck Report of 1975 and the Horsky Report of 1982. Id.

1990]



CREIGHTON LAW REVIEW

CJA lawyer who paid the annual membership dues.34

In September 1982, the SCTLA officers launched an unsuccessful
lobbying effort to increase CJA rates.-5 Two bills which were intro-
duced before the District of Columbia Council died for lack of budg-
etary funds.m Attempts to garner support from Congress also
failed.3 7 In general, the SCTLA officers encountered sympathy for
their cause; however, they were informed that a CJA rate increase
was unlikely.

38

By August 1983, the SCTLA officers had decided to change tac-
tics by forming a strike committee.3 9 This committee proposed a boy-
cott wherein all CJA regulars would stop accepting new court
appointments until the D.C. Council enacted a rate increase.4° In ad-
dition, the strike committee drew up plans to enlist the support of all
members of the District of Columbia Bar Association and to publicize
the SCTLA efforts through the media.41

On August 11, 1983, the boycott was proposed to the SCTLA
membership.' 2 Upon a voice vote, the SCTLA membership approved
the boycott and designated September 6, 1983 as a starting date for
the boycott.43 Subsequently, a petition was drawn up which de-
manded a CJA rate increase and announced an intention to refuse
new appointments until the D.C. Council enacted a rate increase.44

On September 6, 1983, approximately 90% of the CJA attorneys

34. Superior Court Trial Lawyers Ass'n, 856 F.2d at 229-30; In re Superior Court,
107 F.T.C. at 517.

35. In re Superior Court, 107 F.T.C. at 535-37. The SCTLA lobbying efforts were
directed toward Chief Judge Moultrie of the District of Columbia Superior Court who
expressed sympathy for a CJA rate increase but declined to lend public support to a
piece of legislation whose legality he might be called upon to ascertain; Herbert Reid,
Counsel to the Mayor who was sympathetic but indicated there was no money in the
District budget for a CJA rate increase; and Timothy Leeth, staff member of the Sub-
committee on the District of Columbia of the Senate Committee on Appropriations
who expressed sympathy but indicated that District Home Rule considerations kept
the federal government from proposing a CJA rate increase without the D.C. Council
first expressing such an interest. Id.

36. Id. at 534, 536-37. D.C. Council Bill No. 4-486 and D.C. Council Bill No. 5-128
provided for a flat CJA rate increase to $50.00 per hour and $35.00 per hour,
respectively.

37. See supra note 35 and accompanying text.
38. Superior Court Trial Lawyers Ass'n, 856 F.2d at 229-30.
39. Id. at 230.
40. Id.
41. Id.
42. In re Superior Court, 107 F.T.C. at 538.
43. Id.
44. Id. at 538-39. The text of the SCTLA petition read, "We, the undersigned pri-

vate criminal lawyers practicing in the Superior Court of the District of Columbia,
agree that unless we are granted a substantial increase in our hourly rate we will cease
accepting new appointments under the Criminal Justice Act." Id.
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stopped accepting appointments.4 The impact was both immediate
and severe.46 Cases entering the District criminal justice system
backlogged, prompting the Chief Judge of the Superior Court to in-
form Mayor Barry and the D.C. Council that the criminal justice sys-
tem was near collapse.47 In response, the D.C. Council met in
emergency session and enacted a rate increase which was signed into
law on September 20, 1983.48 The following day, CJA regulars began
accepting new appointments, thus ending the boycott.49

However, the repercussions of the boycott continued.5° The Fed-
eral Trade Commission ("FTC") filed a complaint alleging that the
SCTLA boycott violated section five of the Federal Trade Commis-
sion Act ("FTC Act").5 ' A hearing was held before an administrative
law judge.5 2 Although the SCTLA argued that the boycott should be
immunized from antitrust liability under prior Supreme Court deci-
sions,5 3 this argument was rejected by the judge." Additionally, the
judge rejected a SCTLA argument that the boycott should be immu-
nized from antitrust liability because it was motivated by the sixth
amendment rights of indigent criminal defendants.-s However, de-
spite finding that the SCTLA boycott was illegal under section five of
the FTC Act and not entitled to antitrust immunity, the judge dis-
missed the complaint on the ground that the boycott had not caused

45. FTC v. Superior Court Trial Lawyers Ass'n, 110 S. Ct. 768, 772 (1990).
46. Id.
47. In re Superior Court, 107 F.T.C. at 545-46.
48. Superior Court Trial Lawyers Ass'n, 856 F.2d at 231. Bill No. 5-128 which had

called for a CJA rate increase to a flat $35.00 per hour was reintroduced. Id.
49. Id.
50. See infra notes 51-88 and accompanying text.
51. In re Superior Court, 107 F.T.C. at 510. See 15 U.S.C. § 45 (1988). The perti-

nent part of the statute provides that "[u]nfair methods of competition in or affecting
commerce, and unfair or deceptive acts or practices affecting commerce, are declared
unlawful." 15 U.S.C. § 45(a)(1) (1988).

52. In re Superior Court, 107 F.T.C. at 513.
53. Id. at 552-54. See Eastern R.R. Presidents Conference v. Noerr Motor Freight,

Inc., 365 U.S. 127 (1961) (holding that anticompetitive injury flowing from petitioning
to influence legislative action was immune from antitrust liability) (see infra notes
200-07 and accompanying text); NAACP v. Claiborne Hardware Co., 458 U.S. 886
(1982) (stating that a group boycott aimed at enforcing constitutional rights was a form
of political action protected under the first amendment and immune from antitrust lia-
bility) (see irfra note 208-16 and accompanying text).

54. In re Superior Court, 107 F.T.C. at 552-54, 561.
55. Id. at 561. The sixth amendment of the United States Constitution states:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime
shall have been committed; which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accusation; to
be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the assistance of counsel in his
defence.

U.S. CONST. amend. VI.
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real injury.5
The government then appealed to the FTC.5 7 In agreement with

the administrative law judge, the FTC found that the boycott was an
illegal restraint of trade in violation of section five of the FTC Act as
well as section one of the Sherman Act.M However, the FTC re-
versed the administrative law judge's holding on antitrust liability.5 9

Instead, the FTC concluded that the boycott was illegal per se and is-
sued a cease and desist order.6°

Next, the SCTLA appealed to the United States Court of Ap-
peals for the District of Columbia Circuit.6 ' The D.C. Circuit af-
firmed the FTC finding that the boycott was a restraint of trade.62

However, the D.C. Circuit remanded the case for a determination of
whether the boycott participants had sufficient market power to
render the boycott a violation of section one of the Sherman Anti-
trust Act and section five of the FTC Act.63 The court gave two rea-
sons for remanding the case.64 First, the appellate court stated that
the SCTLA boycott contained an "expressive" component which gave
rise to first amendment issues.6a Because first amendment issues re-
quire a high level of scrutiny, the court refused to apply the per se
doctrine as it entailed a presumption of guilt.6 The court stated that

if the government were to apply the per se doctrine to the boycott, a

56. In re Superior Court, 107 F.T.C. at 560-61. The administrative law judge de-
termined that the record contained an adequate showing that District elected officials
supported a CJA rate hike. Therefore, rather than apply the antitrust laws to a group
boycott fraught with political and constitutional considerations, the judge reasoned it
was wiser to dismiss the suit on the pragmatic ground of no harm done. Id.

57. Id. at 562.
58. Id. at 599. See Superior Court Trial Lawyers As'n, 856 F.2d at 234. See supra

note 51.
59. In re Superior Court, 107 F.T.C. at 563.
60. Id. at 574, 603-05. The SCTLA officers were ordered to cease and desist from

engaging in any agreement, understanding or planned common course of action
designed (1) to refuse legal services under any government program; (2) to obtain a
rate increase for legal services under any government program; (3) to interfere with
the operation of the Superior Court of the District of Columbia; (4) to coerce any per-
son to engage in such conduct; or (5) to encourage, suggest or advise the SCTLA or any
member thereof to engage in such conduct. Id. at 603-05.

61. Superior Court Trial Lawyers Ass'n, 856 F.2d at 227.
62. Id. at 241.
63. Id. at 227. Market power is defined as "the ability to raise price by restricting

output". II P. AREEDA & D. TURNER, ANITRUST LAw 501 (1978). See infra notes
123-27 and accompanying text.

64. Superior Court Trial Lawyers Ass'n, 856 F.2d at 248-53. See infra notes 65-76
and accompanying text.

65. Id. at 248. The first amendment of the United States Constitution states,
"Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press, or the
right of the people peaceably to assemble, and to petition the Government for a re-
dress of grievances." U.S. Const. amend. I (emphasis added).

66. Superior Court Trial Lawyers Ass'n, 856 F.2d at 250.

[Vol. 24
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substantial governmental interest in the per se doctrine would have
to be shown in order to justify a restriction upon the boycott partici-
pants' freedom of speech.67 The D.C. Circuit was convinced that the
government could not show a substantial interest in applying the per
se doctrine because it was merely a rule of administrative conven-
ience.68 The court determined that the convenience of the per se doc-
trine, a shortened version of antitrust analysis, could not supersede
the first amendment issues arising out of an "expressive" boycott.6 9

In addition, the characterization of the per se doctrine as a rule of ad-
ministrative convenience rather than a statutory enactment led the
appellate court to conclude that application of the per se doctrine was
a matter for its discretion.70

Second, the appellate court stated that the per se doctrine was in-
appropriate given the dual economic and political characteristics of
the boycott.71 Because a per se violation might not exist, the court
indicated that a rule of reason analysis rather than application of the
per se doctrine was necessary.72 The court reasoned that the boycott
could have succeeded because of either economically coercive or po-
litically persuasive tactics. 73 Realizing that an economically coercive
boycott would be illegal and a politically persuasive boycott would
not, the appellate court remanded the case for a showing of market
power.74 The D.C. Circuit was convinced that market power would
either establish or eliminate economic coercion as the basis for the
success of the boycott. 75 By virtue of the process of elimination, the
FTC would then be able to determine whether the boycott was an an-
titrust violation.76

Next, the FTC appealed to the United States Supreme Court.77

The Supreme Court reversed the appellate court and reinstated the

67. Id. at 248-50. The D.C. Circuit was referring to the substantial interest test set
forth in United States v. O'Brien, 391 U.S. 367 (1968). The O'Brien test indicates that a
governmental regulation restricting speech is valid provided that (1) the regulation is
within the constitutional power of the government; (2) the regulation furthers a sub-
stantial government interest; (3) the governmental interest is unrelated to the suppres-
sion of free expression; and (4) the incidental restriction on the alleged first
amendment freedoms is no greater than necessary to further the government's inter-
est. Superior Court Trial Lawyers Ass'n, 856 F.2d at 248.

68. Id. at 249-50.
69. Id. at 250.
70. Id.
71. Id. at 253 (Silberman, J., concurring). According to Judge Silberman, the suc-

cess of the boycott could be attributed to political appeal or to commercial might. Id.
72. Id. at 249-50.
73. Id. at 251.
74. Id. at 252.
75. Id.
76. Id. at 252-53.
77. Superior Court, 110 S. Ct. at 770.

1990]
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cease and desist order.78 Applying the per se doctrine to the SCTLA
boycott, the Court declared that the boycott was illegal per se and vi-
olated section five of the FTC Act and section one of the Sherman
Antitrust Act.79 The Supreme Court concluded that application of
the per se doctrine was appropriate because a per se violation had
been identified.8s Accordingly, the Court indicated that there was no
need to consider the social justifications of the SCTLA for its
actions.8

1

After concurring with the appellate court's determination that
the SCTLA boycott was not entitled to immunization under prior
Supreme Court decisions,82 the Court directed its attention to the
"expressive" boycott exception created by the court of appeals.8s The
Court began its analysis by stating that the SCTLA boycott was no
more "expressive" than any other boycott.84 However, for the sake
of argument, the Court indicated that even if the boycott could be
characterized as "expressive" and therefore protected under the first
amendment as a form of speech, the Court would still be able to ap-
ply the per se doctrine and satisfy the test for a government regula-
tion restricting speech.8 5

78. Id. at 782.
79. Id. at 774.
80. Id. at 780. The Court stated that "[o]nce experience with a particular kind of

restraint enables the Court to predict with confidence that the rule of reason will con-
demn it, it has applied a conclusive presumption that the restraint is unreasonable."
Id. (quoting Arizona v. Maricopa County Medical Soc'y, 457 U.S. 332, 344 (1982)).

81. Superior Court, 110 S. Ct. at 774-75.
82. Id. at 778. See supra notes 200-46 and accompanying text.
83. Superior Court, 110 S. Ct. at 779-80.
84. Id. at 779. According to the Court, the SCTLA boycott was akin to any other

boycott because it involved three standard levels of expression. First, the boycott par-
ticipants communicated with each other in order to formulate the aims of the boycott.
Second, the boycott participants communicated with the target of the boycott, the D.C.
Council. And third, the boycott participants communicated with third parties in order
to enlist their support. However, simply because the boycott was newsworthy and its
expression was greatly facilitated by publicity did not make it any different from other
boycotts. Id.

85. Id. at 779. The Court indicated that the per se doctrine was a uniform rule
and that application of the per se doctrine would restrict the freedom of speech of the
boycott participants. However, the Court cited its decision in United States v. Alber-
tini, 472 U.S. 675, 799 (1985) as precedent for the proposition that a governmental in-
terest in a uniform rule can be substantial enough to justify a restriction upon the
freedom of speech of the defendant. In Albertini, the defendant had been found guilty
of trespassing on a military installation. As a result of the trespass, the defendant had
been issued a bar letter which prohibited the defendant from reentering the military
installation without the written permission of the base commander. Several years
later, the defendant had reentered the base during an open house and was charged
with violating the terms of the bar letter. The Court in Albertini held that the mili-
tary bar letter was a neutral regulation that incidentally burdened the defendant's
freedom of speech. The governmental interest in a routine and efficient system to
handle trespassing on military installations was substantial enough to warrant impos-

[Vol. 24
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Next, the Court clarified the role of the per se doctrine in anti-
trust analysis by taking exception to the statement of the appellate
court that the per se doctrine is only a rule of administrative conven-
ience.s 6 Concerned that the per se doctrine had been rejected in a sit-
uation in which a per se violation existed, the Court stated that
although the per se doctrine was judicially created, it had the same
force and effect of any statutory law.8 7 Therefore, the Court con-
cluded that the boycott was illegal per se and not entitled to antitrust
immunity as an "expressive" boycott.8s

In dissenting opinions, Justices Brennan and Blackmun sup-
ported the appellate court decision.8 9 Justice Brennan disagreed with
the majority that the per se doctrine could survive the test for a gov-
ernment regulation restricting speech because the expressive ele-
ments of the boycott which triggered first amendment concerns
outweighed the governmental interest in a quick antitrust analysis
under the per se doctrine. 9° In addition, Justice Brennan pointed out
that the majority was abandoning recent precedent by employing the
per se doctrine. 91

Justice Blackmun concluded there was no need to remand the
case for a showing of market power because the boycott participants
had no market power.92 Justice Blackmun reached this conclusion
because the D.C. Council could have ordered members of the D.C.

ing a restriction upon the defendant's freedom to reenter the base during an open
house. Albertini, 472 U.S. at 687-89.

86. Superior Court, 110 S. Ct. at 780.
87. Id. The Court was addressing the D.C. Circuit's holding which had essentially

subordinated the per se doctrine to the first amendment concerns arising out of an "ex-
pressive" boycott. The Court disagreed with the "expressive" characterization as well
as the dismissal of the per se doctrine when a naked restraint of trade had been identi-
fied. Id. at 780.

88. Id. at 779-80.
89. Id. at 782-92.
90. Id. at 787-88 (Brennan, J., dissenting). According to Justice Brennan, the per

se doctrine could not meet the O'Brien test because its application would mean the in-
validation of an "expressive" boycott operating on a political rather than an economic
level. Given the fact that boycotts have always been a classic form of protected polit-
ical expression, Justice Brennan argued that the per se doctrine was inappropriate. Id.
at 788.

91. Id. at 790 (Brennan, J., dissenting). See FTC v. Indiana Fed'n of Dentists, 476
U.S. 447, 458-59 (1986) (holding that a group boycott by dentists against insurers must
be analyzed under the rule of reason rather than the per se doctrine); Northwest
Wholesale Stationers v. Pacific Stationery & Printing Co., 472 U.S. 284, 293-98 (1985)
(indicating that a retailer's expulsion from a wholesale cooperative must be analyzed
under the rule of reason instead of the per se doctrine); Broadcast Music, Inc. v. Co-
lumbia Broadcasting Sys., Inc., 441 U.S. 1, 9-10 (1979) (holding that the blanket license
had demonstrated sufficient procompetitive benefits to justify a rule of reason analysis
despite the fact the license involved price-fixing among competitors).

92. Superior Court, 110 S. Ct. at 792 (Blackmun, J., dissenting).
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Bar to take CJA appointments at any time.93 Although the District
government opted to increase CJA rates rather than order members
of the D.C. Bar to take CJA appointments, the mere existence of this
governmental power meant the boycott participants did not possess
sufficient market power to coerce a rate increase.94

BACKGROUND

ANTITRUST ANALYSIS

The United States economy has undergone profound change dur-
ing the last decade. 95 First, the economy has been deregulated.96 In
the absence of federal regulation, the antitrust laws have assumed in-
creased responsibility for monitoring competition within a host of
major industries.9 7 Second, the economy has become more interna-
tional in scope.98 Accordingly, competition within the market place
has increased. 99 However, American competitors are not on an equal
footing with foreign competitors.10° American businesses, which are
subject to the antitrust laws, have experienced difficulty competing
with foreign businesses which are not subject to antitrust laws.1 1

Paradoxically, United States antitrust laws, which have always
served to promote competition, are hindering the ability of American
industry and business to compete in the market place.10 2 Third, the
economy has evolved from manufacturing to services.' 03 This eco-
nomic transformation has triggered the emergence of new methods
of competition which cannot be readily categorized as reasonable or
unreasonable restraints of trade without conducting an in-depth anal-
ysis.1° 4 Antitrust law is struggling to adapt to these changes. 10 5 Un-
fortunately, changing times means confusion.'06 The case of FTC v.
Superior Court Trial Lawyers Association 107 illustrates the confusion

93. Id. at 791.
94. Id. at 792.
95. Crane, The Future Direction of Antitrust, 56 ANTITRUST L.J. 3, 4 (1987).
96. Id. at 4.
97. Id. at 5. Examples of industries which have undergone deregulation within

the last decade are airlines, financial services, telecommunications, and railroads. Id.
98. Id.
99. Id.

100. Id. at 7.
101. Id. at 6-7.
102. Id. at 10.
103. Id. at 11.
104. Id. at 19. See Sims, Developments in Agreements Among Competitors, 58 AN.

TrrRUST L.J. 433, 435-38 (1989); Montgomery, Making the Rule of Reason More Man-
ageable, 56 ANTITRUST L.J. 193 (1987).

105. See supra notes 96-104 and accompanying text.
106. Crane, 56 ANTITRUST L.J. at 11.
107. 110 S. Ct. 768 (1990).
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which exists in antitrust law at the present time.l0 8

Section one of the Sherman Antitrust Act states "[e]very con-
tract, combination in form of trust or otherwise, or conspiracy, in re-
straint of trade or commerce among the several States, or with
foreign nations, is declared to be illegal."'I 9 However, Congress
failed to define what constitutes a restraint of trade." 0 In order to
fill this gap and apply the Sherman Antitrust Act, courts have devel-
oped two methods of antitrust analysis. These methods are the rule
of reason and the per se doctrine."'

The rule of reason was formulated in Standard Oil Co. of New
Jersey v. United States.1 2 Under a rule of reason analysis, the effect
of a practice upon competition is determined before a decision about
legality is made."l 3 The rule of reason resolved an early Sherman
Act interpretation problem stemming from the use of the word
"every" in section one.114 The Court concluded that section one pro-
hibited undue restraints of trade rather than every restraint of
trade." 5 Given the failure of Congress in section one to define a re-
straint of trade, the Supreme Court stated that courts must exercise
judgment "by the light of reason guided by the principles of law" to
determine whether an arrangement is an undue restraint of trade.116

Modern day rule of reason analysis consists of four steps." 7

First, the court identifies the specific practice."18 Second, the court
examines the practice to determine what type of restraint is in-

108. See, e.g., FTC v. Superior Court Trial Lawyers Ass'n, 110 S. Ct. 768, 782 (1990)
(upholding that the boycott was illegal per se); Superior Court Trial Lawyers Ass'n v.
FTC, 856 F.2d 226, 248-53 (D.C. Cir. 1988) (stating that the boycott was not illegal per
se); In re Superior Court Trial Lawyers Ass'n, 107 F.T.C. 510 (1986) (concluding that
the boycott was illegal per se). See Popofsky & Goodwin, The "Hard-Boiled" Rule of
Reason Revisited, 56 ANTrrRUST L.J. 195, 196 (1987).

109. 15 U.S.C. § 1 (1988).
110. L. SuLLIvAN, HANDBOOK OF THE LAW OF ANTITRUST, §§ 64, 65 (1977).
111. Id. at § 59. See supra notes 6-8 and accompanying text.
112. 221 U.S. 1 (1910).
113. L. SULLIVAN, supra note 110 at § 59.
114. Id. at §§ 64, 65.
115. Standard Oil, 221 U.S. at 60.
116. Id. at 64.
117. L. SuLLvAN, supra note 110 at § 68.
118. Id. See Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 446 U.S. 2, 3 (1984) (indi-

cating that an exclusive contract between the hospital and an anesthesiology firm
which required patients undergoing surgery at the hospital to utilize a firm anesthesi-
ologist was the practice at issue); National Soc'y of Professional Eng'rs v. United
States, 435 U.S. 679, 681 (1978) (identifying a professional canon of the Society which
prohibited competitive bidding between the members of the Society as the alleged anti-
trust violation); Board of Trade v. United States, 246 U.S. 231, 237 (1918) (stating that
the "call" rule which prohibited members of the Board of Trade from purchasing grain
in "to arrive" market at a price lower than the price set at the close of the trading day
was the practice in question).
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volved.1 19 Third, the court considers the likely effects the restraint
will have upon competition. 120 Fourth, the court determines whether
competition has been impeded enough to warrant antitrust condem-
nation.12 1 Unlike the per se doctrine, a rule of reason analysis does
not necessarily mean the practice will be condemned.122

The concept of market power is frequently linked to a rule of
reason analysis.123 A determination of the market power of a group
or business is helpful whenever a court is examining a practice for
likely effects upon competition.124 However, market power is not de-
termined by any set formula.125 Courts lack the ability and resources
to undertake an elaborate analysis of statistics and economic indica-
tors in order to determine an accurate market power quotient. 26

Therefore, courts have traditionally accepted informal market power
determinations such as the defendant's share of a given market.1m

The second method of antitrust analysis is the per se doctrine.
The per se doctrine was established by the Court in United States v.

119. L. SULuVAN, supra note 110 at § 68. See Jefferson Parish Hosp., 466 U.S. at 7
(stating that the exclusive contract between the hospital and the anesthesiology firm
was a restraint of trade because the contract limited the anesthesiological service
choices of consumers utilizing the hospital and limited the number of anesthesiologists
who could practice at the hospital); National Soc'y of Professional Eng'rs, 435 U.S. at
692-93 (indicating that the professional canon which prohibited members from engag-
ing in competitive bidding resulted in fixed prices for services and deprived consumers
of the opportunity to elicit comparative bids before selecting engineering services);
Board of Trade, 246 U.S. at 239 (determining that the "call" rule amounted to a fixed
price for all grain purchased on "to arrive" market).

120. L. SULLivAN, supra note 110 at § 68. See Jefferson Parish Hosp., 466 U.S. at 7-
8 (determining that the consumer market share of the hospital was only 30% of the
total market, therefore, the contract between the hospital and the anesthesiology firm
was relatively insignificant); National Soc'y of Professional Eng'rs, 435 U.S. at 692
(stating that the professional canon prohibiting competitive bidding between Society
members prevented the normal give and take from occurring in the market for profes-
sional engineering services); Board of Trade, 246 U.S. at 240 (indicating that the "call"
rule affected only a small portion of the total grain market, specifically the "to arrive"
market, and that the "to arrive" market had benefited from the fixed grain price).

121. L. SuLLIvAN, supra note 110 at § 68. See Jefferson Parish Hosp., 466 U.S. at 29
(holding that the appellant anesthesiologist had not presented sufficient evidence to
establish that the contract between the hospital and anesthesiology firm had substan-
tially impaired the market for anesthesiology services); National Soc'y of Professional
Eng'rs, 435 U.S. at 696 (stating that the professional canon was an undue restraint of
trade because the resulting lack of competitive bidding between engineers amounted to
fixed prices for engineering services); Board of Trade, 246 U.S. at 240 (holding that the
"call" rule actually created and sustained the "to arrive" grain market, therefore, be-
cause of its procompetitive benefits, the "call" rule was legal).

122. L. SuLuvAN, supra note 110 at § 68.
123. L. Sullivan, supra note 110 at § 69. See infra note 63.
124. L. SULUVAN, supra note 110 at § 69.
125. Id.
126. Id.
127. Id.
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Socony-Vacuum Oil Co.' 28 In Socony, the Court invalidated a price-
fixing agreement between major oil companies designed to stabilize
the price of gasoline.'2 9 The oil companies had stabilized the price by
limiting the amount of gasoline that each company sent into the mar-
ket and by systematically buying the gasoline of independent refiners
to prevent it from depressing the price.'3s The Court stated that over
the course of forty years it had "consistently and without deviation
adhered to the principle that price-fixing agreements are unlawful
per se under the Sherman Act.131 From these words, the per se doc-
trine emerged.

The per se doctrine provides that every practice which is a re-
straint of trade per se is illegal without further inquiry into the pur-
pose or effect of the practice.132 Practices which have been labeled
per se violations include price-fixing agreements, divisions of mar-
kets, and group boycotts which consist of a concerted refusal to
deal.1

s3

PRICE-FIXING AGREEMENT CASES

As indicated by the Supreme Court in the Socony case, the price-
fixing agreement was the first practice to be labeled a per se viola-
tion.134 For the purposes of antitrust law, a price-fixing agreement is
any arrangement among competitors which has the purpose or effect
of inhibiting price competition.135 Because price-fixing agreements
are not alike in form or operation,1s6 determining whether a given

128. 310 U.S. 150, 218 (1940).
129. Id. at 177-83.
130. Id.
131. Id. at 218.
132. L. SULLivAN, supra note 110 at § 70.
133. See Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958) (listing prac-

tices which courts have held to be unlawful in and of themselves). See also Allied
Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988) (illustrating a boycott
which consisted of a concerted refusal by a private standard-setting association to in-
clude the product of a rival manufacturer within its manual); FTC v. Indiana Fed'n of
Dentists, 476 U.S. 447 (1986) (consisting of a concerted refusal by dentists to send x-
rays to insurers who were attempting to operate a cost containment program); Na-
tional Collegiate Athletic Ass'n v. Board of Regents, 468 U.S. 85 (1984) (holding that a
television plan for college football games which operated as a price-fixing agreement
because it fixed the price for telecasts as well as restricted the number of available
telecasts); Arizona v. Maricopa County Medical Soc'y, 457 U.S. 332 (1982) (involving a
price-fixing agreement between doctors which established maximum fees); United
States v. Topco Assocs., Inc., 405 U.S. 596 (1972) (reflecting an arrangement among
competing grocers to divide a market into exclusive territories).

134. See upra note 132 and accompanying text.
135. L. SULUVAN, supra note 110 at § 74.
136. Compare Socony, 310 U.S. at 219-20 (illustrating a classic price-fixing agree-

ment which sets price and restricts output) with Catalano, Inc. v. Target Sales, Inc.,
446 U.S. 643, 648 (1980) (involving an agreement between liquor wholesalers to cease
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practice is a price-fixing agreement is not always simple. 3 7 However,
price-fixing agreements have been found to share three common
characteristics.'3 8 First, the agreement must lack the capacity to in-
fluence the market in any area except price.'3 8 Second, the agree-
ment must be between competitors who exhibit little integrative
functioning. 140 Third, the agreement must not exhibit any tendencies
which enhance competition. 141

If a court is uncertain regarding the purpose or effect of a given
practice, even if that practice appears to be a price-fixing agreement,
a rule of reason analysis must be applied.14 The per se doctrine is
utilized only when the court concludes that a practice, more likely
than not, will have anticompetitive effects upon the market. 143

sales on credit which the Court held to be the equivalent of a price-fixing agreement);
and Arizona v. Maricopa County Medical Soc'y, 457 U.S. 330, 348 (1982) (illustrating a
price-fixing agreement setting maximum, rather than minimum, fees).

137. L. SuLLIVAN, supra note 110 at § 74.
138. Id.
139. L. SULLIVAN, supra note 110 at § 74. See Catalano, Inc. v. Target Sales, Inc.,

446 U.S. 643, 645-46 (1980) (holding that an agreement among liquor wholesalers to
eliminate sales on credit was tantamount to eliminating an indirect price reduction and
thereby increasing the price); United States v. Sealy, 388 U.S. 350, 355-56 (1967) (indi-
cating that the policies established by the licensee-stockholders of Sealy amounted to
flagrant and pervasive price-fixing because maximum and minimum retail and adver-
tising prices were set); United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 219-20
(1940) (stating that the clear purpose of the agreement between the oil companies was
to restrict the output of gasoline on the spot market and thereby stabilize and raise the
price of gasoline).

140. L. SuLLIVAN, supra note 110 at § 74. See Catalano, 446 U.S. at 644 (indicating
that the liquor wholesalers were independent competitors who joined together to elim-
inate harmful competition caused by credit sales to retailers); Sealy, 388 U.S. at 351
(stating that the licensee-stockholders had mutually exclusive territories); Socony, 310
U.S. at 165 (involving major oil companies who were competitors promoting their eco-
nomic self-interest by developing a plan to stabilize and raise the price of gasoline).

141. L. SuLLIVAN, supra note 110 at § 74. See Catalano, 446 U.S. at 650 (stating an
agreement between competing wholesalers in which the wholesalers stopped ex-
tending credit was plainly anticompetitive); Sealy, 388 U.S. at 355 (indicating that the
anticompetitive nature and effect of the policies of the licensee-stockholders were ob-
vious because the policies established minimum and maximum prices for retail sales
and advertisements); Socony, 310 U.S. at 223 (concluding that the agreement by the
major oil companies to stabilize and raise the price of gasoline was an illegal restraint
of trade despite arguments that the fixed price was reasonable).

142. L. SULLIVAN, supra note 110 at § 72. See NCAA, 468 U.S. at 102 (stating that a
rule of reason analysis was appropriate even though the NCAA television plan ap-
peared to be a naked restraint of trade because the NCAA was entitled to restrain
competition among its member institutions in some capacities); Broadcast Music, Inc.
v. Columbia Broadcasting Sys., Inc., 441 U.S. 1, 24 (1979) (indicating that a rule of rea-
son analysis was appropriate for the blanket license because the license was an effec-
tive mechanism for procuring the performing rights to a vast body of copyrighted
music which would not exist without cooperation between competing artists).

143. L. SULLIVAN, supra note 110 at § 72. See Catalano, 446 U.S. 643 (indicating
that the agreement between competing wholesale liquor dealers to eliminate credit
sales was tantamount to raising the price of the liquor); Sealy, 388 U.S. 350 (stating
that the policies formulated by the licensee-stockholders of Sealy amounted to flagrant
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Recent Supreme Court cases involving price-fixing agreements
provide insight into how the Court has conducted antitrust analysis.
The case of Broadcast Music, Inc. v. Columbia Broadcasting System,
Inc.'" is unique because the Court refused to apply the per se doc-
trine to a price-fixing agreement because it had procompetitive bene-
fits.145 The price-fixing agreement was a blanket license which gave
the licensee the right to play copyrighted music.14 Blanket licenses
were routinely sold to radio and television stations.' 4 7 The blanket
license fee was either a fixed rate or a percentage of the total reve-
nues of the purchasing station.148 One television network filed suit,
alleging that the fixed fees for a blanket license violated the Sher-
man Antitrust Act.149 Remanding the case for a rule of reason analy-
sis, the Court stated that the blanket license had demonstrated
procompetitive effects upon the market.15° Although the license
meant recording artists had combined to provide their compositions
to a purchaser at a fixed rate, the Court reasoned that this product
could not exist without such cooperation between artists.' 5 ' The al-
ternative would be for each individual artist to negotiate separately
with each radio and television station.152 The Court was convinced
that the blanket license had enough procompetitive benefits to war-
rant analysis under the rule of reason rather than applying the per se
doctrine. 15

In Arizona v. Maricopa County Medical Society,1 u the Court
ruled that a maximum price-fixing agreement between doctors was
illegal per se.1 In so doing, the Court rejected a United States
Court of Appeals for the Ninth Circuit holding that a rule of reason

and pervasive price-fixing); Socony, 310 U.S. 150 (dismissing the procompetitive justifi-
cations for stabilizing the price of gasoline and concluding that the agreement among
major oil companies to restrict the output of gasoline and raise the price of gasoline
could not be viewed as anything else but a price-fixing agreement).

144. 441 U.S. 1 (1979).
145. Broadcast Music, 441 U.S. at 21-22, 24.
146. Id. at 5.
147. Id.
148. Id.
149. Id. at 6. In addition, Columbia Broadcasting System charged that Broadcast

Music had violated copyright laws. Id.
150. Id. at 21-22, 24. According to the Court, the procompetitive benefits of a blan-

ket license included lower costs to licensees, greater flexibility in the choice of musical
material, and more immediate use of covered compositions without the hassle of con-
ducting separate negotiations with individual artists. Id.

151. See id. at 20-22. The Court was convinced that the blanket license was essen-
tially a new product which could not be marketed without cooperation between artists.
Id.

152. Id. at 20.
153. Id. at 24. See supra note 153 and accompanying text.
154. 457 U.S. 332 (1982).
155. Id. at 347-48.
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analysis must be applied because the price-fixing agreement involved
maximum, rather than minimum, rates.1 Instead, the Court indi-
cated that it was immaterial whether the doctors' agreement set
maximum or minimum rates. 5 7 The determinative factor was that
the doctors' agreement involved price-fixing among competitorsl5
The Court rejected the doctors' argument that a rule of reason analy-
sis was appropriate because courts lack the necessary expertise to
evaluate a medical practice and that the per se doctrine was particu-
larly ill-suited for such an endeavor. 5 9 The Court dispensed with
this argument by detailing the vast experience courts have had with
the only practice that mattered - price-fixing agreements. 16°

A rule of reason analysis was employed by the Court in National
Collegiate Athletic Association v. Board of Regents of the University
of Oklahoma.16 1 In that case, a National Collegiate Athletic Associa-
tion ("NCAA") television plan for college football games had been
challenged by the University of Oklahoma and the University of
Georgia as an unreasonable restraint of trade.162 The plan fixed tele-
cast rates and limited the number of available telecasts. 163 However,
the Court chose not to apply the per se doctrine because it reasoned
that college football was a unique market. 164 The NCAA was enti-
tled to restrain competition between its member institutions in some
capacities in order to preserve the integrity of college football.165 Ac-
cording to the Court, a rule of reason analysis was necessary in order
to evaluate the competitive effects of the plan upon the market for
college football games.16' Although the Court concluded that the
plan was an illegal restraint of trade, this determination was made af-
ter the Court had considered the procompetitive justifications of the
plan offered by the NCAA. 167

156. Id. at 349.
157. Id.
158. Id. at 352-53. The Court indicated that a maximum fee schedule might be de-

sirable. However, it was possible to have such a schedule without the maximum fees
being set by competitors. The Court stated that comparable plans in operation had
fees set either by a governmental agency or an insurer. Id.

159. Id. at 349.
160. Id. at 343-48.
161. 468 U.S. 85, 100 (1984).
162. Id. at 88.
163. Id. at 96.
164. Id. at 101. The Court indicated that the NCAA was essentially marketing

competition between its member institutions. Id.
165. Id. at 100-01, 103. The Court acknowledged that the NCAA played a vital role

in preserving the character of college football and as a result of NCAA efforts, college
football was available for marketing. Id.

166. Id. at 100-01.
167. Id. at 113-19, 120. The Court considered and then rejected the NCAA argu-

ments that the television plan was necessary to protect the gate attendance at college
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GROUP BoYcOct CASES

The list of per se violations has been expanded beyond price-fix-
ing agreements to include many practices which have been found to
harm competition.168 The group boycott or concerted refusal to deal
is among the practices which have been labeled per se violations.'6 9

The group boycott is particularly problematic in antitrust analysis be-
cause group boycotts vary in purpose, effect, and legality.170

In order to determine if a group boycott is an illegal restraint of
trade, the court must examine the purpose of the boycott and its ef-
fect upon competition.171 Generally, group boycotts which have been
characterized as per se violations involve one of two types of activity.
The first type of activity involves traders on the same level of the
market combining to keep others out.172 The second type of activity
involves traders on the same level of the market hindering a rival's
competitive efforts by interfering with the rival's ability to interface
with other traders in the market. 173 In addition, the Court has de-
fined a group boycott as "[a] method of pressuring a party with whom
one has a dispute by withholding, or enlisting others to withhold pa-
tronage or services from the target."'174

football games and preserve a competitive balance between its member institutions.
Id.

168. L. SULLIVAN, supra note 110 at § 83. See supra note 135 and accompanying
text.

169. See Silver v. New York Stock Exch., 373 U.S. 341 (1963) (holding that the con-
certed refusal of stock exchange members to deal with an independent stock broker
was an illegal group boycott); Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207
(1959) (stating that collusion between a retail chain and manufacturers and distribu-
tors to harm the competitive abilities of an independent retailer was illegal per se);
Fashion Originators' Guild of America, Inc. v. FTC, 312 U.S. 457 (1941) (indicating that
a concerted effort by guild members to influence retailers and suppliers not to
purchase fabrics and designs from businesses which copied the fabrics and designs of
the Guild was illegal).

170. Compare NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982) (illustrating
a group boycott against white merchants aimed at enforcing the constitutional rights of
the boycott participants); with Allied Tube, 486 U.S. 492 (involving a concerted effort
by association members to exclude the product of a manufacturer from the market by
voting against a standard which would permit that the product to fall within the Code)
and Fashion Originators, 312 U.S. 457 (depicting a guild exerting its market power and
influence over retailers and distributors in order to harm the competitive abilities of
those businesses which copied the designs and fabrics of the guild).

171. L. SuLLIvAN, supra note 110 at § 86.
172. L. SULLIVAN, supra note 110 at § 83. See Silver, 373 U.S. 341 (1963) (involving

broker-dealers and exchange members who engaged in a concerted refusal to deal with
a sole proprietor broker-dealer).

173. L. SULLIVAN, supra note 110 at § 83. See Fashion Originators, 312 U.S. 457
(1941) (involving textile manufacturers who conditioned the sale of their textiles to
garment manufacturers in exchange for each garment manufacturer's promise not to
deal with any textile manufacturer who copied designs of guild members).

174. St. Paul Fire & Marine Ins. Co. v. Barry, 438 U.S. 531, 541 (1978).
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Several Supreme Court cases shed light on antitrust analysis as
applied to group boycotts. For example, a rule of reason analysis was
utilized by the Court in FTC v. Indiana Federation of Dentistsi17 to
invalidate an agreement among dentists to withhold x-rays from in-
surance companies operating under a cost containment program.176

The cost containment program had called for the dentists to submit
patient x-rays to the insurer in order for the insurer to determine
what dental services were necessary, or in the case of completed serv-
ices, what services the insurer would cover. 17 7

Although the Court indicated that the dentists' agreement ap-
peared to be a group boycott, it declined to pigeonhole the agreement
into the group boycott category and invoke the per se doctrine. 178

The Court gave four reasons for this determination. First, the Court
recognized that the field of group boycotts should not be expanded
imprudently.179 Second, the Court stated that the classic characteris-
tics of a group boycott which constituted a per se violation were lack-
ing.'8 0 Third, the Court was reluctant to condemn the rules of a
professional association indiscriminately.' 8 ' Fourth, the Court rea-
soned that the per se doctrine should not be extended to a practice in
which the competitive effects upon the market were unknown. 82

Therefore, the Court determined that a rule of reason analysis of the
dentists' agreement was required.'83 In so doing, the Court stated
that the FTC had provided a sufficient showing of the dentists' mar-
ket power to justify antitrust condemnation of the dentists' agree-
ment under the rule of reason.'84 Thus, the Court held the dentists'
agreement violated section one of the Sherman Antitrust Act and
section five of the FTC Act.'8 5

175. 476 U.S. 447 (1986).
176. Id. at 465-66.
177. Id. at 449-50.
178. Id. at 458-59. The Court indicated that the dentists' agreement closely resem-

bled a horizontal agreement between competitors. However, because the agreement
did not involve price-fixing, a per se analysis was inappropriate. Id.

179. Id. at 458.
180. Id. The Court stated that the dentists' agreement did not involve a group with

market power trying to boycott suppliers or customers, nor did it involve a group try-
ing to exclude an individual from the market. Id.

181. Id.
182. Id. at 458-59.
183. Id. at 459. The Court indicated that a rule of reason analysis was necessary

because restraints imposed within the context of a business relationship must be care-
fully analyzed in order to determine the economic impact of the restraints. Id.

184. Id. at 461. The Court held that the FTC had made an adequate showing that
the dentists possessed sufficient market power to negatively impact competition within
the market for dental services. The market power showing was based upon a study
conducted within the two largest counties of the state. Id.

185. Id. at 465-66.
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In Northwest Wholesale Stationers, Inc. v. Pac(fc Stationery &
Printing Co.,1 86 an office supply retailer filed suit against a wholesale
cooperative.'8 7 The retailer alleged that his ouster from the coopera-
tive constituted a concerted refusal to deal, which was illegal per se
under the antitrust laws.lss Instead of applying the per se doctrine,
however, the Court indicated that a rule of reason analysis was nec-
essary because it was impossible to determine if the expulsion of one
retailer from a wholesale cooperative constituted sufficient anticom-
petitive impact upon the market to warrant per se condemnation.' 8 9

The Court remanded the case, stating that the anticompetitive effect
of the retailer's expulsion from the cooperative could not be gauged
without a showing of the market power of the cooperative.19°

In Allied Tube & Conduit Corp. v. Indian Head, Inc., 91 the
Court applied a rule of reason analysis to a group boycott suit
brought by an electrical products manufacturer against an industry
standard-setting association.192 The manufacturer alleged that the
refusal of the association to include plastic as an acceptable material
for conduits within its standards represented a concerted effort to im-
pair the ability of the manufacturer to compete in the electrical prod-
ucts market. 193 Being excluded from the association manual was
significant because state legislatures had the tendency to routinely
adopt association standards into law.194

The Court indicated that a rule of reason analysis was appropri-
ate for two reasons. First, the industry standards were based upon
objective expert judgments and such standards had procompetitive
benefits.195 Second, there was sufficient precedent and authority to
warrant applying a rule of reason analysis to a private standard-set-
ting association.19e However, the Court concluded that the associa-
tion had engaged in an illegal group boycott because certain members
of the association had collectively agreed to pack the association an-
nual meeting with new members whose only function was to vote
against including plastic conduits within its the standards.197

186. 472 U.S. 284 (1985).
187. Id. at 288.
188. Id.
189. Id. at 297-98.
190. Id. at 298.
191. 486 U.S. 492 (1988).
192. Id. at 497-501.
193. Id. at 497.
194. Id. at 492. The standards were known as the National Electric Code. Id.
195. Id. at 501.
196. Id.
197. Id. at 496, 511.
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ANTITRUST LIABILITY EXCEPTIONS

The Supreme Court has recognized two exceptions to antitrust
liability. The first exception was established by the Court in Eastern
Railroad Presidents Conference v. Noerr Motor Freight, Inc.'98 In
Noerr, several railroads had launched a publicity campaign against
the trucking industry for the purpose of influencing the government
to enact legislation which would substantially impair the ability of
the trucking industry to compete with the railroads.19 Although
several trucking companies filed suit alleging that the railroads had
violated the Sherman Antitrust Act, the Court refused to condemn
the railroads' publicity campaign despite its anticompetitive aim and
effect.20° The Court reasoned that the Sherman Antitrust Act did
not prohibit persons from associating in order to influence the pas-
sage of legislation which constituted a restraint of trade,201 rather the
Sherman Antitrust Act prohibits persons from associating in order to
restrain trade.202 In addition, the Court indicated that because the
right to petition was protected by the first amendment,203 it could not
lightly impute to Congress an intention that the Sherman Antitrust
Act be applied in a way which violated those freedoms. 2

0
4 As a re-

sult, the court held that the railroads' campaign to influence the pas-
sage of legislation did not violate the Sherman Antitrust Act even
though the campaign did cause some anticompetitive injury to the
trucking industry.20 5

The second exception to antitrust liability was recognized by the
Court in NAACP v. Claiborne Hardware Co.2°6 In Claiborne Hard-
ware, a civil rights boycott had been staged by the NAACP against
white merchants.20 7 The boycott participants sought acceptance by
the community of a list of demands relating to racial equality.208 As

198. 365 U.S. 127, 145 (1961).
199. Id. at 129.
200. Id. at 129, 145.
201. Id. at 136.
202. Id.
203. Id. at 138. The first amendment of the Constitution states:

Congress shall make no law respecting an establishment of religion, or prohib-
iting the free exercise thereof; or abridging the freedom of speech, or of the
press or the right of the people peaceably to assemble, and to petition the Gov-
ernment for a redress of grievances.

U.S. CONST. amend. I (emphasis added).
204. Noerr, 365 U.S. at 138.
205. Id. at 145.
206. 458 U.S. 886, 915 (1982).
207. Id. at 889.
208. Id. at 898-99. A petition had been drawn up which contained nineteen specific

demands. The petition had called for desegregation of public schools and facilities,
public improvements in black residential areas, hiring of black policemen, selection of
blacks for jury duty, an end to verbal abuse of black citizens by police officers, and an
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a result of the harm of the boycott to their businesses, a group of
white merchants filed a complaint against the NAACP. 2° 9 The com-
plaint alleged that the boycott violated state antitrust laws.2 10 The
Supreme Court stuck down the state laws, indicating that the right of
States to regulate economic activity could not justify the prohibition
of peaceful political activity such as the NAACP boycott.211 The
Court stressed that the purpose of the NAACP boycott was not to
eliminate competition, rather it was to enforce constitutionally guar-
anteed rights.2 12 As such, the NAACP boycott was distinguishable
from an illegal group boycott conducted by competitors seeking to
further their own economic self-interest by restricting competition in
the market place.213 Thus, the Court concluded that the NAACP
group boycott was immune from antitrust liability as a form of polit-
ical action protected under the first amendment. 214

ANALYSIS

The United States Supreme Court in FTC v. Superior Court
Trial Lawyers Association215 determined that a group boycott was an
undue restraint of trade in violation of section five of the Federal
Trade Commission Act and section one of the Sherman Antitrust
Act.2 16 The Court's analysis began with a determination that the
boycott constituted an agreement among competitors to obtain higher
prices for their services and a concerted refusal to provide services to
the predominant purchaser of those services.217 This determination
was simple because the boycott participants had signed a petition
which indicated the intention to engage in these two practices.218

end to referring to blacks by terms such as "boy," "girl," "uncle," or any other offen-
sive term. Id.

209. Id. at 889.
210. Id. at 891-92. The applicable antitrust laws are § 97-23-85 and § 75-21-9 of the

Mississippi Code. Section 97-23-85 provides, in pertinent part:
If two or more persons conspire to prevent another person or other persons
from trading or doing business with any merchant or other business and as a
result of said conspiracy said persons induce or encourage any individual or
individuals to cease doing business with any merchant or person ... then each
of such persons shall be guilty of the crime of unlawful restraint of trade...

MISS. CODE ANN. § 97-23-85 (1972). Section 75-21-9 states that "[a]ny person, natural or
artificial, injured or damaged by a trust and combine as herein defined, or by its effects
direct or indirect, may recover all damages of every kind sustained by him.. ." Miss.
CODE ANN. § 75-21-9 (1972).

211. Caaibor-ne Hardware, 458 U.S. at 913.
212. Id. at 914-15.
213. Id. at 915.
214. Id. See supra note 205 and accompanying text.
215. 110 S. Ct. 768 (1990).
216. Id. at 774.
217. Id. at 774-75.
218. See supra note 44 and accompanying text.
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Having identified two per se violations,21 9 the Court applied the per
se doctrine, holding that the boycott was illegal per se.220

Although ample precedent applying the per se doctrine exists,2 2 l

the Court's use of the per se doctrine in Superior Court is contrary to
its recent antitrust decisions.222 Upon examination of these decisions,
a modified antitrust analysis emerges. 223 A modified antitrust analy-
sis utilizes the same four steps taken in a rule of reason analysis.224

However, a critical distinction between modified antitrust analysis
and the rule of reason analysis is the emphasis on effect over form.ma

Under traditional antitrust analysis, the form of the practice dictates
the type of analysis.228 For example, if a practice is classified as a per
se violation, then the per se doctrine is utilized.227 However, if the

219. Superior Court, 110 S. Ct. at 774-75, 779-80. The two per se violations were a
group boycott in which CJA attorneys refused to deal with the D.C. Council, the pur-
chaser of CJA attorney services, and a price-fixing agreement between competing CJA
attorneys. Proof of these per se violations were found in the petition. Id. at 774-75.

220. Superior Court, 110 S. Ct. at 782.
221. See Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643 (1980) (holding that an

agreement between competing wholesale liquor dealers to stop offering sales on credit
was illegal per se); United States v. Topco Assocs., Inc., 405 U.S. 596 (1972) (holding
that a horizontal division of the market into exclusive territories held by members of a
cooperative buying association was illegal per se); United States v. Socony-Vacuum Oil
Co., 310 U.S. 150 (1940) (holding that an agreement among major oil companies to re-
strict the amount of gasoline on the market and to stabilize and raise the price of gaso-
line was unlawful per se).

222. See Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988) (ap-
plying a rule of reason analysis to a group boycott staged by members of a private stan-
dard-setting association against an electrical products manufacturer because the
standards had demonstrated procompetitive benefits in the market); FTC v. Indiana
Fed'n of Dentists, 476 U.S. 447 (1986) (applying a rule of reason analysis to a group
boycott staged by dentists against insurers); Northwest Wholesale Stationers, Inc. v.
Pacific Stationery & Printing Co., 472 U.S. 284 (1985) (remanding the case because the
appellate court had erroneously applied the per se doctrine when a rule of reason anal-
ysis based upon the market power of the cooperative was necessary to determine if the
retailer's ouster from the cooperative was anticompetitive enough to justify antitrust
condemnation); National Collegiate Athletic Assoc. v. Board of Regents, 468 U.S. 85
(1984) (indicating a rule of reason analysis was appropriate because the NCAA televi-
sion plan in question operated in a unique market which the NCAA needed to restrict
in some capacities in order to preserve the integrity of college football); Arizona v.
Maricopa County Medical Soc'y, 457 U.S. 330 (1982) (holding that an agreement be-
tween doctors which set maximum prices for medical services was illegal, however, the
court considered each of the doctors' procompetitive justifications for their agree-
ment); Broadcast Music, Inc. v. Columbia Broadcasting Sys., Inc., 441 U.S. 1 (1979)
(stating that the procompetitive benefits of a blanket license which involved fixed
prices justified analyzing the license under the rule of reason rather than applying the
per se doctrine). See also Sims, Developments in Agreements Among Competitors, 58
ANTITRUST L.J. 433, 435-38 (1989); Popofsky & Goodwin, Making the Rule of Reason
More Manageable, 56 ANTITRUST L.J. 193, 196 (1987).

223. See supra notes 136-69, 177-99 and accompanying text.
224. See supra notes 117-22 and accompanying text.
225. Sims, 58 ANTITRUST L.J. 437-38.
226. See supra notes 134-35 and 144-45 and accompanying text.
227. See supra notes 134-35 and accompanying text.
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practice cannot be classified as a per se violation, a rule of reason
analysis is utilized.2 28 In contrast, a modified antitrust analysis fo-
cuses upon the effect of the practice upon competition within the
market rather than the form of the practice.229 Thus, even a practice
which constitutes a per se violation is examined for its competitive ef-
fects upon the market rather than summarily condemned.2 0

PRICE-FIXING AGREEMENT CASES

Evidence of modified antitrust analysis at work can be seen in
three recent price-fixing agreement cases. In Broadcast Music, Inc. v.
Columbia Broadcasting System, Inc.,231 the Court held that fixed fees
for blanket licenses sold by Broadcast Music, Inc. were not illegal per
se. 32 In Broadcast Music, the Court utilized a rule of reason analysis
instead of the per se doctrine.233 The Court stated that applying the
per se doctrine involved an examination of the purpose and effect of
a practice to determine "whether the practice facially appears to be
one that would always or almost always tend to restrict competition
and decrease output ... or instead one designed to increase economic
efficiency and render markets more, rather than less, competi-
tive."234 This statement indicates that the per se doctrine is not ap-
plied simply because a per se violation has been identified.2an
Instead, a court should focus upon the effect of the practice upon
competition.

2 36

However, this flexible approach to the per se doctrine is missing
in Superior Court.23 7 In Superior Court, the Court held that the boy-
cott was illegal per se and refused to consider any of the procompeti-
tive justifications offered by the Superior Court Trial Lawyers
Association.2 -3 Given the Court's prior consideration of the procom-
petitive benefits of a practice constituting a per se violation, the
Court's failure to distinguish the Broadcast Music decision from its
holding in Superior Court confuses rather than clarifies the applica-
tion of the per se doctrine.2 39

228. See supra notes 144-45 and accompanying text.
229. Sims, 58 ANTrrRusT L.J. 437-38.
230. Id.
231. 441 U.S. 1 (1979).
232. Id. at 24.
233. Id.
234. Id. at 19-20.
235. See generally Montgomery, Making the Rule of Reason More Manageable, 56

ANITRUST L.J. at 193 (stating that over the last ten years the Supreme Court has lim-
ited the types of conduct which are illegal per se). Id.

236. Sims, 58 ANTrrtusT L.J. at 537-38.
237. See supra notes 77-88 and accompanying text.
238. Superior Court, 110 S. Ct. at 775.
239. Compare Broadcast Music, Inc. v. Columbia Broadcasting Sys., Inc., 441 U.S. 1
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An examination of the Court's analysis of the doctors' agreement
in Arizona v. Maricopa County Medical Society24 ° reveals that the
Court adhered to the per se doctrine approach it had taken in the
Broadcast Music decision. 24 1 Although the Court held that the doc-
tors' maximum rate setting agreement was illegal per se, the Court
considered each of the doctors' procompetitive justifications for their
agreement.=

At issue in National Collegiate Athletic Association v. Board of
Regents243 was a National Collegiate Athletic Association television
plan for college football games.2 " Although the Court ultimately de-
termined that the plan was an unreasonable restraint of trade, the
Court emphasized that the "appropriate focus" of antitrust analysis is
on whether a restraint enhances or hinders competition.2 ' 5

A comparison of Maricopa, Broadcast Music, and NCAA reveals
two points.2m First, although the Court did not reach the same con-
clusion regarding the validity of each of these price-fixing agree-
ments,2 47 the Court went beyond the traditional application of the
per se doctrine.2 '8 In each case, a per se violation had been identified,
yet the Court did not condemn the practice out of hand by applying
the per se doctrine.2A9 Instead, the Court evaluated the procompeti-
tive justifications and anticompetitive effects of the agreement, albeit
to a lesser degree in Maricopa than in Broadcast Music and NCAA. °

Second, the Court recognized that each practice had some
procompetitive benefits which could not be realized without coopera-
tion between competitors. For example, in Maricopa, the Court indi-
cated that a binding assurance of complete insurance coverage was
possible only if the insurers and doctors agreed upon maximum

(holding that a blanket license, although a price-fixing agreement among recording
artists, had adequate procompetitive benefits in the market to justify analysis under
the rule of reason rather than the per se doctrine) with Superior Court, 110 S. Ct. 768
(stating that the SCTLA boycott to obtain higher fees was a naked restraint on price
and output for which no justifications were possible).

240. 457 U.S. 332 (1982).
241. See infra note 237 and accompanying text.
242. Maricopa, 457 U.S. at 351-55.
243. 468 U.S. 85 (1984).
244. Id. at 89, 91-94.
245. Id. at 103.
246. See supra notes 146-69, 243-48 and accompanying text.
247. NCAA, 468 U.S. at 120; Maricopa, 457 U.S. at 357; Broadcast Music, 441 U.S. at

24.
248. NCAA, 468 U.S. at 103; Maricopa, 457 U.S. at 351-54; Broadcast Music, 441 U.S.

at 21-24.
249. NCAA, 468 U.S. at 100; Maricopa, 457 U.S. at 348; Broadcast Music, 441 U.S. at

8.
250. NCAA, 468 U.S. at 113-20; Maricopa, 457 U.S. at 351-54; Broadcast Music, 441

U.S. at 19-24.
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fees. 25 1 In Broadcast Music, the Court stated that the product which
Broadcast Music, Inc. was marketing, a license to play copyrighted
music, could not be marketed at all without cooperation between re-
cording artists.2 52 Finally, in NCAA, the Court reasoned that college
football was a unique market which would not exist at all without
permitting the NCAA to restrain competition among its member in-
stitutions in some capacities.2 M

Conversely, in Superior Court, the Court announced an intention
to reject any social or political procompetitive justifications for the
SCTLA boycott because it was a price-fixing agreement.2 4 Ironi-
cally, as justification for its forthcoming condemnation, the Court
cited NCAA for the proposition that horizontal arrangements be-
tween competitors which restrict price and output are naked re-
straints of trade.255 Yet the Court in NCAA had not applied the per
se doctrine despite its acknowledgment that the NCAA television
plan constituted a naked restraint of trade.2 Rather, the Court in
NCAA had examined the procompetitive justifications of the NCAA
plan under a rule of reason analysis.2 57

GROUP BoYcorr CASES

When the focus is shifted to recent Supreme Court group boycott
cases, the Court's application of the per se doctrine to the SCTLA
boycott is even more irregular.258 An examination of recent
Supreme Court group boycott decisions also reveals a depth of analy-
sis extending beyond the traditional per se doctrine. 25 9 In Northwest
Wholesale Stationers, Inc. v. Paciftc Stationery & Printing Co., 260 the
Court held that absent a showing of the wholesale cooperative's mar-
ket power by the retailer, it was impossible to ascertain if one re-
tailer's expulsion from the cooperative constituted the type of
anticompetitive impact required for per se condemnation.26 ' The
Court focused upon the effect of the expulsion rather than the mere
fact that an expulsion had taken place. 262

251. Maricopa, 457 U.S. at 352.
252. Broadcast Music, 441 U.S. at 22-24.
253. NCAA, 468 U.S. at 101.
254. Superior Court, 110 S. Ct. at 774.
255. Id. at 775.
256. See infra notes 163-69, 246-48 and accompanying text.
257. NCAA, 468 U.S. at 113-19.
258. See supra notes 177-99 and accompanying text.
259. See infra notes 263-70, 281-85 and accompanying text.
260. 472 U.S. 284 (1985).
261. Id. at 296.
262. Id.
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The Court in FMY v. Indiana Federation of Dentists263 deter-
mined that the dentists' plan to withhold x-rays from insurers
amounted to a concerted refusal to deal which violated section one of
the Sherman Antitrust Act and section five of the FTC Act.2 How-
ever, in reaching this conclusion, the Court did not utilize the per se
doctrine.m Instead, the Court indicated that a rule of reason analy-
sis was required because the competitive effect of the dentists' agree-
ment could not be determined without some indication that the
dentists possessed sufficient market power to adversely affect compe-
tition by their actions.2 " Again, the emphasis was on the effect of
the practice rather than its form.26 7

A comparison of Northwest Stationers and Indiana Federation of
Dentists indicates that the Supreme Court condemned an economic
group boycott only if a market power showing revealed that there
was a negative impact upon competition within the market.2 63 The
argument that a given practice was a per se violation was not enough
in those cases to persuade the Court to apply the per se doctrine.26 9

Conversely, in Superior Court, the Court refused to remand the
case for a determination of the boycott participants' market power,
instead, the Court held that the boycott was illegal per se.270 The
Court cited NAACP v. Claiborne Hardware Co.27 as support for the
proposition that the SCTLA boycott was the type of economic boy-
cott that was expressly distinguished as falling outside the scope of
antitrust immunity for political action protected under the first
amendment.272 Given the fact the court chose to characterize the SC-
TLA boycott as economic, rather than as political, it is odd that the
Court's opinion does not mention the decisions in Northwest Station-
ers and Indiana Federation of Dentists.273 Each of these decisions in-

263. 476 U.S. 447 (1986).
264. Id. at 465-66.
265. Id. at 458.
266. Id. at 459.
267. Id. at 458-59.
268. Compare Indiana Fed'n of Dentists, 476 U.S. at 460-61 (indicating that the

Court was convinced the FTC had made an adequate showing of the dentists' market
power, thereby justifying antitrust condemnation of the dentists' agreement) with
Northwest Wholesale Stationers, 472 U.S. at 296-98 (holding that antitrust analysis of
retailer's expulsion from the cooperative would be impossible without a showing of the
market power of the cooperative).

269. Indiana Fed'n of Dentists, 476 U.S. at 458; Northwest Stationers, 472 U.S. at
296.

270. Superior Court, 110 S. Ct. at 782.
271. 458 U.S. 886 (1982).
272. Superior Court, 110 S. Ct. at 777. See supra notes 205, 214-16 and accompany.

ing text.
273. Superior Court, 110 S. Ct. at 777. See supra notes 177-92, 263-72 and accompa-

nying text.
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volved antitrust analysis of an economic group boycott under the rule
of reason.274 In addition, each decision reveals that the Court dis-
cussed the importance of a market power showing in order to deter-
mine if the economic group boycott was an antitrust violation.275

Instead of citing these two relevant decisions, however, the Court
cites C7aiborne Hardware.276 Although the CMaiborne Hardware case
is useful to the extent that it indicates the SCTLA boycott is not
political action subject to antitrust immunity, the case is useless on
the issue of how the Court should analyze the SCTLA boycott.277

A close examination of Allied Tube & Conduit Corp. v. Indian
Head, Inc.278 reveals that the concept of an economic group boycott
with political implications had been introduced to the Court before
its decision in Superior Court.279 In Allied Tube, the trial court had
held that the association boycott was a form of political petitioning
exempt from antitrust immunity under the Noerr decision.2s0 The
lower court had based its decision on the fact that association stan-
dards were routinely adopted by state legislatures, therefore, the
presentation of such standards was a form of petitioning for legisla-
tive change.2s l Although rejecting the trial court's political charac-
terization of the boycott, the Court applied a rule of reason analysis
because the standards had demonstrated procompetitive benefits in
the market. 282

In Superior Court, the political elements of the SCTLA boycott
were much stronger than in Allied Tube. 2s3 A governmental entity
not only set the CJA rates, but also purchased CJA lawyer serv-
ices.2 4 When coupled with the fact that the legislative process was
the only legal route to obtain a rate increase,2a 5 and that petitioning
and boycotts are traditional forms of political action protected under
the first amendment,2s 6 a reasonable argument can be made that the

274. Indiana Fed'n Qf Dentists, 476 U.S. at 459; Northwest Stationers, 472 U.S. at
298.

275. Indiana Fed'n of Dentists, 476 U.S. at 458-60; Northwest Stationers, 472 U.S.
295-98.

276. Superior Court, 110 S. Ct. at 777. The boycott in Claiborne Hardware received
antitrust immunity, therefore, that decision cannot shed any light on the type of anti-
trust analysis an economic group boycott should receive. Id. at 777-78. See NAACP v.
Claiborne Hardware Co., 458 U.S. 886 (1982).

277. Superior Court, 110 S. Ct. at 777.
278. 486 U.S. 492 (1988).
279. Id. at 498.
280. Id.
281. Id.
282. Id. at 501.
283. See infra notes 287-90 and accompanying text.
284. In re Superior Court Trial Lawyers Ass'n, 107 F.T.C. 510, 522 (1986).
285. Id. at 536-37.
286. Superior Court, 110 S. Ct. at 788 (Brennan, J., dissenting). See also Eastern
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SCTLA boycott was political. 28 7 Regrettably, the Supreme Court ap-
plied the per se doctrine to the SCTLA boycott instead of the modi-
fied antitrust analysis seen in recent Supreme Court decisions.2s8

The point to be drawn from these recent Supreme Court deci-
sions is not that former per se violations are getting a second
chance.28 9 The cases indicate that the Court is still apt to declare
such practices illegal.29 Rather, the point is that the Court had
demonstrated a willingness to abandon the bright line between a rule
of reason analysis and application of the per se doctrine.2 91 The
Court had focused on getting the answer right rather than worrying
about the formalities.2 92 However, this practice was abandoned in
Superior Court.23

Another unique aspect of the Superior Court decision is the
Court's rejection of a new exception to antitrust liability for the "ex-
pressive" boycott.294 The Court rejected the "expressive" characteri-
zation of the boycott and the first amendment concerns of the court
of appeals, and then proceeded to use the remainder of its opinion to
clarify the appropriate interpretation and application of the per se
doctrine.

5

However, the main point of the appellate court's argument was
missed by the Court.-96 The lower court had serious doubt whether

R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 138-39 (1961);
Claiborne Hardware, 458 U.S. at 913.

287. Superior Court, 110 S. Ct. at 785 (Brennan, J., dissenting).
288. Id. at 782.
289. Allied Tube, 486 U.S. 492 (1988) (illustrating a group boycott constituting a

concerted refusal to deal which received antitrust analysis under the rule of reason
rather than under the per se doctrine); Indiana Fedn ofDentists, 476 U.S. 447 (provid-
ing a rule of reason analysis for a concerted refusal by dentists to supply insurers with
x-rays); Northwest Stationers, 472 U.S. 284 (rejecting per se analysis of the concerted
refusal of the cooperative to deal with a retailer in favor of analysis under the rule of
reason); NCAA, 468 U.S. 85 (holding that a rule of reason analysis for the NCAA tele-
vision plan was required despite the fact that the NCAA television plan fixed telecast
rates and restricted output of telecasts); Maricopa, 457 U.S. 332 (condemning the doc-
tors' plan which fixed maximum fees, however, consideration was given to the doctors'
arguments that the plan was procompetitive); Broadcast Music, 441 U.S. 1 (illustrating
a rule of reason analysis despite the fact that the blanket license in question was an
agreement among competing recording artists to fix the price for playing their compo-
sitions). See also supra notes 134-35 and accompanying text.

290. Allied Tube, 486 U.S. at 509-10; NCAA, 468 U.S. at 120; Indiana Fed'n of Den-
tists, 476 U.S. at 466; Marwopa, 457 U.S. at 357.

291. NCAA, 468 U.S. at 104, n.26. See also Superior Court, 110 S. Ct. at 791 (Bren-
nan, J., dissenting).

292. Sims, 56 ANTTRUST L.J. at 437-38.
293. Superior Court, 110 S. Ct. at 774-75.
294. Id. at 779-80.
295. Id. at 780-82.
296. Compare supra notes 71-76 and accompanying text (indicating the need for a

showing of the boycott participants' market power in order to determine if the partici-
pants had sufficient power to economically coerce a rate increase) with Superior
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the boycott was an antitrust violation because the boycott had a dual
political and economic nature.2 7 As a result, the appellate court re-
manded the case in the hope that the presence or absence of market
power would determine whether the boycott was an antitrust viola-
tion. 9s Given the fact that the recent Supreme Court decisions in
Northwest Stationers and Indiana Federation of Dentists had empha-
sized the importance of market power in determining if a group boy-
cott was an antitrust violation, the Court's decision to apply the per
se doctrine to the SCTLA boycott rather than remand the case for a
determination of market power was wrong.2 "

CONCLUSION

In FTC v. Superior Court Trial Lawyers Association,30° the
United States Supreme Court held that the SCTLA boycott was ille-
gal per se.30 In so doing, the Supreme Court reaffirmed the per se
doctrine and contradicted recent decisions in which the Court had re-
jected the per se doctrine in favor of a modified antitrust analysis fo-
cusing upon the effect of a practice rather than its form.302 The
failure of the Court to distinguish its recent decisions in light of the
application of the per se doctrine in Superior Court confuses rather
than clarifies the field of antitrust analysis. In addition, the political
overtones of the Superior Court boycott are more indicative of first
amendment protection and antitrust immunity than antitrust con-
demnation. As suggested by Justice Brennan in his minority opinion,
perhaps concern for the continued vitality of the per se doctrine
prompted the majority to apply the per se doctrine to the group boy-
cott in Superior Court.303 Whether Superior Court signals an end to
modified antitrust analysis remains to be seen.

Dianne E. Pierson-'92

Court, 110 S. Ct. at 782 (stating that the SCTLA boycott was illegal per se, therefore, it
was unnecessary to remand the case for a determination of the boycott participants'
market power).

297. Superior Court Trial Lawyers Ass'n v. FTC, 856 F.2d 226, 249 (D.C. Cir. 1988).
298. Id. at 251-52.
299. Northwest Stationers, 472 U.S. at 295-98; Indiana Fed'n of Dentists, 476 U.S. at

461. Superior Court, 110 S. Ct. at 782.
300. 110 S. Ct. 768 (1990).
301. Id. at 782.
302. Id. at 780-82. See Sims, Developments in Agreements Among Competitors, 58

ANTrrRUST L.J. 433, 435-38 (1989).
303. Superior Court, 110 S. Ct. at 782 (Brennan, J., dissenting).
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