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INTRODUCTION

When a civil lawsuit is filed in federal district court, the parties
receive a notice form from the clerk of the court describing their
right to consent to civil trial by a United States magistrate judge.'
Many attorneys simply disregard the form because of the uncertain
reaction of clients, opposing counsel and perhaps even the United
States district court judge assigned to the case. Referrals to a magis-
trate judge are rare because district court judges can only approve
such referrals upon unanimous consent of the parties.2 However,
Congress continues to amend the statute governing referrals, with
the apparent hope that litigants will find referral a more attractive
option and that this, in turn, will relieve some case load pressure on
federal district court judges.

United States magistrate judges may take an active part in civil
litigation in federal courts, particularly since passage of the United
States Magistrates Act of 1979.s Congress reaffirmed approval of this
role in Title III of the Judicial Improvements Act of 199N, 4 which
amended two sections of the Judicial Code governing magistrates.

The most obvious change affected by the Act was replacement of
the judicial office title of "United States magistrate" with "United
States magistrate judge."' 5 Discussing this change, a Senate report
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1. 28 U.S.C. § 636(c)(2) (1988 & Supp. 1990). "If a magistrate is designated to ex-
ercise civil jurisdiction... the clerk of the court shall notify the parties of their right
to consent to the exercise ... of such jurisdiction." Id., as amended by the Judicial
Improvements Act of 1990, Pub. L. No. 101-850 (1990) [hereinafter "the Act"].

2. 28 U.S.C. § 636(c)(1) (1988 & Supp. 1990).
3. 28 U.S.C. §§ 631-39 (1988 & Supp. 1990). See Note, The Boundaries of Article

III Delegation of Final Decisionmaking Authority to Magistrates, 52 U. COic. L. REv.
1032 (1985).

4. P.L. 101-850 (1990). Title II of the Act established 85 new federal judgeships,
11 in the United States Circuit Court of Appeals and 74 in the United States District
Courts.

5. P.L. 101-650 (1990). Section 321 of the Judicial Improvements Act of 1990 says
in its entirety:

After the enactment of this Act, each United States magistrate appointed
under section 631 of title 28, United States Code, shall be known as a United
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said:
"Judge" is a name commonly assigned to non-article III ad-
judicators in the federal court system. Examples include
Claims Court Judges, Tax Court Judges and Bankruptcy
Judges. Accordingly, appending "judge" to the magistrates'
title renders it consistent with adjudicators of comparable
status. Moreover, United States magistrates are commonly
addressed as "judge" in their courtrooms, so that the change
of designation provided for in this section largely conforms
to current practice. The provision is one of nomenclature
only and is designed to reflect more accurately the responsi-
bilities, duties and stature of the office. It does not affect the
substantive authority or jurisdiction of full-time or part-time
magistrates.6

The second change made by the Judicial Improvements Act con-
cerning magistrate judges7 was an amendment to 28 U.S.C.
§ 636(c)(2). 8 The Act originally prohibited district court judges and
magistrates from coercing civil litigants into agreeing to referral of a
case to a magistrate for evidentiary hearings and final disposition.9

The Judicial Improvements Act expanded the role that district court
judges and magistrate may take in encouraging litigants to refer a
case to a magistrate. This Article discusses that change and, in gen-
eral, the desirability of consenting to final disposition of a civil case
by a magistrate judge. To guide other civil litigants, this Article de-
scribes regulations intended to help United States Department of
Justice attorneys decide when to consent to trial by a magistrate
judge.10 That discussion is followed by a survey of recent Eighth Cir-
cuit and other federal appellate court opinions reviewing magistrates'
judgments in civil cases involving the United States.

THE MAGISTRATE JUDGE'S ROLE

With few exceptions, "'Congress has been careful to retain the
fact-finding functions in district judges.' ," One of the exceptions is

States magistrate judge, and any reference to any United States magistrate or
magistrate that is contained in title 28, United States Code, in any other Fed-
eral statute, or in any regulation of any department or agency of the United
States in the executive branch that was issued before the enactment of this
Act, shall be deemed to refer to a United States magistrate judge appointed
under section 631 of title 28, United States Code.
6. Senate Proceedings on S. 2648, 136 CoNG. REc. S17570-02, (Oct. 27, 1990).
7. Magistrate judges are often referred to in this Article simply as magistrates.
8. 28 U.S.C. § 636(c)(2) (1988 & Supp. 1990).
9. Id.

10. Proceedings Before U.S. Magistrates, 28 C.F.R. § 52.01 (1990).
11. Roberts v. Manson, 876 F2d 670, 673 (8th Cir. 1989) (quoting Banks v. United

States, 614 F.2d 95, 98 (6th Cir. 1980)). As the court in Roberts stated, "[t]he exceptions
are evidentiary hearings in habeas corpus cases, hearings in prisoner suits challenging
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that upon unanimous consent of the parties, a magistrate judge may
exercise all the authority available to a district court judge in a civil
case.12 The appellate courts have upheld the constitutionality of this
statute.'3 However, before a magistrate judge may exercise this au-
thority, he or she must be "specially designated to exercise such ju-
risdiction by the district court or courts he serves."'1 4 Most

magistrates are so designated,15 sometimes by local rules of
practice'

l6

The Judicial Improvements Act of 1990 amended the judicial
code provision which formerly read "neither the district judge nor
the magistrate shall attempt to persuade or induce any party to con-
sent to reference of any civil matter to a magistrate."'17 This section
now provides that after the clerk notifies the court of the parties' de-
cision not to proceed before the magistrate, "either the district court
judge or the magistrate may again advise the parties of the availabil-
ity of the magistrate, but in so doing, shall also advise the parties that
they are free to withhold consent without adverse substantive
consequences.'

s

A Senate report which described the goals of the 1990 amend-
ment noted that before the amendment many judges refrained

conditions of confinement, and all proceedings in civil cases by consent of the parties."
Roberts, 876 F.2d at 673 (emphasis in original).

12. 28 U.S.C. § 636(c)(1) (1988 & Supp. 1990). The statute states, "Upon consent of
the parties, a ... [magistrate judge] may conduct any or all proceedings in a jury or
nonjury civil matter and order the entry of judgment in the case." Id.

13. See Lehman Bros. Kuhn Lobe Inc. v. Clark Oil & Refining Corp., 739 F.2d
1313, 1314-15 (8th Cir. 1984) (en banc) (upholding the constitutionality of 28 U.S.C.
§ 636(c) (1988 & Supp. 1990)); United States v. $18,505.10, 739 F.2d 354, 357 (8th Cr.
1984) (upholding constitutionality of 28 U.S.C. § 636(c) (1988 & Supp. 1990)).

See Note, The Boundaries of Article If. Delegation of Final Decisionmaking Au-
thority to Magistrates, 52 U. Cmc. L. REv. 1032, 1034 (1985) (stating that "ten federal
courts of appeals have ruled that the delegation of final decisionmaking powers to
magistrates is consistent with article III.").

14. 28 U.S.C. § 636(c)(1) (1988 & Supp. 1990).
15. See C. Seron, THE ROLES OF MAGSTRATES IN FEDERAL DISTRiCT CouRTs 16

(Federal Judicial Center 1983). This study showed that 87% of U.S. magistrates had
been designated to hear civil trials upon consent, and that 81% of those having been so
designated had actually conducted trials.

16. For example, see Nebraska Dist. Ct. R. 44H which states:
Upon the consent of the parties a full-time magistrate may conduct any or all
proceedings in any civil case which is filed in this court, including the conduct
of a jury or nonjury trial, and may order the entry of a final judgment, in ac-
cordance with 28 U.S.C. § 636(c). In the course of conducting such proceed-
ings upon the consent of the parties, a magistrate may hear and determine
any and all pretrial and post-trial motions which are filed by the parties, in-
cluding case-dispositive motions.

Id.
17. 28 U.S.C. § 636(c)(2) (1988).
18. 28 U.S.C. § 636(c)(2) (1988), as amended by Act of Dec. 1, 1990, Pub. L. No.

101-650 (1990) (the Judicial Improvements Act of 1990).

19911
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from even mentioning to parties the option of consent to
civil trial by a magistrate. Litigants in many jurisdictions
often receive[d] little more than a standardized written noti-
fication of this option with the pleadings in a civil case....
[Miost parties in civil cases do not consent to magistrate ju-
risdiction. The present procedures have effectively frus-
trated the intent of the 1979 amendments to the Federal
Magistrates Act which authorized magistrates to try civil
consent cases. 19

Because of congressional concerns that judges would coerce par-
ties to accept a referal to a magistrate, the previous provision re-
stricted Article III judges from informing parties of their opportunity
to have a civil matter referred to a magistrate. The Senate report
stated that those concerns were not justified in the decade following
the 1979 revisions. The 1990 amendment protects the right of liti-
gants to have their case heard by an Article III judge by mandating
that judges and magistrates inform parties of their right to withhold
consent to a magistrate's jurisdiction without fearing adverse
consequences.

20

The Senate report concluded that there is an increased need for
judicial flexibility which is particularly acute in handling the ex-'
panding civil caseload of federal courts.2 1 The report further noted
that "liberalizing the civil case consent procedures furthers the goal
of efficient and maximum utilization of judicial resources."2 2

DEPARTMENT OF JUSTICE CONSENT REGULATIONS

The United States Department of Justice must follow a specific
government regulation to determine whether the federal government
should consent to trial by a magistrate judge.23 The regulation lists
some factors which all civil litigants in federal court should consider
when deciding whether to consent to a magistrate's jurisdiction.2

The regulation encourages United States Attorneys and other Justice
Department lawyers to consent to the use of a magistrate. The regu-
lation provides in part that:

the attorney for the government is encouraged to accede to a
referral of an entire civil action for disposition by a magis-
trate, or to consent to designation of a magistrate as special
master, if the attorney determines that such a referral or

19. Senate Proceedings on S. 2648, 136 CONG. REc. S17570-02, (Oct. 27, 1990).
20. Id.
21. Id.
22. Id. This report also noted that both the Judicial Conference and the Federal

Courts Study Committee endorsed this amendment.
23. 28 C.F.R. § 52.01(b) (1990).
24. Id.
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designation is in the interest of the United States.25

In addition, the Department of Justice has adopted a regulation con-
taining factors which are to be weighed by government attorneys in
determining whether the use of a magistrate would be appropriate in
a given case. The factors, codified in the Code of Federal Regula-
tions, are:

(1) The complexity of the matter;
(2) The relief sought;
(3) The amount in controversy;
(4) The novelty, importance and nature of the issues raised;
(5) The likelihood that referral to or designation of the magis-

trate will expedite resolution of the litigation;
(6) The experience and qualifications of the magistrate; and
(7) The possibility of the magistrate's actual or apparent bias or

conflict of interest.2
The regulatory encouragement to use a magistrate is tempered by a
regulation which provides in part that "in general, it is not in the in-
terest of the United States to consent to a trial before a magistrate in
a case involving significant rights of large numbers of persons, or
complex, sensitive, or unusually important issues."'

REVIEW OF CASES DECIDED BY MAGISTRATES UPON
CONSENT

Implicit in a decision to use a magistrate is the expectation that a
decision of the magistrate and that of a federal district court judge
would be comparable, if not identical. A review of all Federal Tort
Claims Act28 ("FTCA") cases decided since Congress adopted the
Federal Magistrate Act of 19792 and a review of a representative
sample of other civil cases involving the United States which were
decided by magistrates suggests that this expectation will be satis-

25. Id. In government cases delegated by the Department of Justice to the United
States Attorneys, "it is the prerogative of the U.S. Attorney in the districts to develop
a policy concerning consents to trial by magistrates; thus, in some districts U.S. attor-
neys may authorize consents as a matter of course, whereas in others the practice may
be to make a determination on a case-by-case basis." C. Seron, THE ROLES OF MAGIS-
TRATES IN FEDERAL DISTRIcr CouRTS 72-73 (Federal Judicial Center 1983) (citing 42
Fed. Reg. 55,470 (1977), superseded by Proceedings Before U.S. Magistrates, 28 C.F.R.
§ 52 (1990).

26. 28 C.F.R. § 52.01(b) (1990).
27. Id.
28. 28 U.S.C. §§ 1346(b) (1988 & Supp. 1990); 28 U.S.C. §§ 2671-2680 (1990).
29. 28 U.S.C. § 631-39 (1988 & Supp. 1990). See Note, The Boundaries of Article

III: Delegation of Final Decisionmaking Authority to Magistrates, 52 U. Cm. L. REv.
1032 (1985).
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fied.s° The year 1979 was chosen as the cut-off for this study of
FTCA cases because "magistrate trial jurisdiction did not increase
significantly until the 1979 amendments to the Federal Magistrates
Act allowed judges to designate magistrates more freely."31

FEDERAL TORT CLAIMS ACT CASES

There have been no published magistrate opinions as a result of
an FTCA case referral upon consent of the parties. However, several
FTCA cases decided by magistrates have been the subject of reported
appeals. Although an empirical study has not been done to deter-
mine whether there is a statistical difference between the outcome of
FTCA cases decided by magistrates and the outcome of those cases
decided by federal district court judges, the reported cases appear to
be consistent in outcome.3 2

There have been nineteen FTCA cases heard by magistrates pur-
suant to the Magistrates Act of 1979 which have been appealed to a
United States circuit court. Of those, magistrates entered judgment
for the government in eleven cases, 33 dismissed two cases before
trial,34 and entered judgment for the plaintiff in six cases.s5 These

30. See infra notes 32-48 and accompanying text.
31. Bolanos, Magistrates and Felony Voir Dire: A Threat to Fundamental Fair-

ness? 40 HASTINGS L.J. 827, 843, (1989) (citing Streepy, The Developing Role of the
Magistrate in the Federal Courts, 29 CLEv. ST. L. REV. 81 (1980).

32. See infra notes 33-36 and accompanying text.
33. See Mann v. United States, 904 F.2d 1 (2nd Cir. 1990) (affirming judgment for

the U.S. after trial of pro se medical malpractice action against Veteran's Administra-
tion); Howes v. United States, 887 F.2d 729 (6th Cir. 1989) (affirming grant of the gov-
ernment's motion for summary judgment in action involving alleged breach of
plaintiff's privacy rights by psychologist); Free v. United States, 879 F.2d 1535 (7th Cir.
1989) (dismissing as frivolous an appeal from decision in favor of government); Dube v.
Pittsburg Coming, 870 F.2d 790 (1st Cir. 1989) (reversing magistrate's decision that dis-
cretionary function barred claim against the government); Cale v. Johnson, et al., 861
F.2d 943 (6th Cir. 1988) (remanding magistrates partial grant of summary judgment);
Celestine v. United States, 841 F.2d 851 (8th Cir. 1987) (affirming magistrate's decision
finding no false imprisonment or battery under Missouri law); Lowder v. United
States, 831 F.2d 785 (8th Cir. 1987) (affirming decision in favor of government in medi-
cal malpractice action against Veterans Administration); Phillips v. United States, 792
F.2d 639 (7th Cir. 1986) (affirming judgment for Government after trial in slip & fall
wrongful death action); National Carriers, Inc. v. United States, 755 F.2d 675 (8th Cir.
1984) (reversing judgment for U.S. on basis of misrepresentation and discretionary
function exceptions); Woods v. United States, 720 F.2d 1451 (9th Cir. 1983) (affirming a
finding for the government in a medical malpractice action involving the Army); Mar-
cum v. United States, 621 F.2d 142 (5th Cir. 1980) (reversing as clearly erroneous a
judgment for the government after trial by consent on stipulated facts, depositions,
and pleadings).

34. See Harvey v. United States, 884 F.2d 857 (5th Cir. 1989) (reversing magis-
trate's dismissal of medical malpractice case against U.S. Air Force based on the Feres
doctrine); Henderson v. United States, 785 F.2d 121 (4th Cir. 1986) (affirming dismissal
for failure to exhaust administrative remedies).

35. See Spivey v. United States, 912 F.2d 80 (4th Cir. 1990) (reducing to $594,124
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cases came from fifteen of the ninety-four judicial districts. When
the magistrate ruled for the plaintiff the average damages award was
$586,305.00.36 The large damages awards indicate that many United
States Attorneys are willing to consent to magistrate jurisdiction in
cases involving large sums of money.

A review of recent decisions also indicates that magistrates have
decided cases within most classes of civil litigation routinely tried by
the federal government. For example, magistrates have heard cases
involving Social Security claims, and discrimination claims, among
others.

SOCIAL SECURITY CLAIMS

Judicial review of denials by the Secretary of Health and Human
Services of Social Security benefits is an area where magistrates have
traditionally developed expertise equal to that of federal district
court judges.3 7 In most judicial districts, magistrates apply this ex-
pertise through reports and recommendations to the district court
judges. However, in some districts, magistrates are able to enter final
judgments.

A review of appeals to the United States Court of Appeals for
the Eighth Circuit of magistrates' Social Security judgments since
1984 reveals that the decisions of magistrates and district court judges

the magistrate's award of $1,209,191); Sellers v. United States, 902 F.2d 598 (7th Cir.
1990) (awarding damages of $105 to pro se plaintiff, a federal prisoner); Kennewick Ir-
rigation District v. United States, 880 F.2d 1018 (9th Cir. 1989) (affirming judgment for
plaintiff for flood damage in part but remanding for recalculation of damages award of
$1.7 million); Dearing v. United States, 835 F.2d 226 (9th Cir. 1987) (affirming medical
malpractice award of $300,000, but vacating and remanding as to discount rate applied);
Jovanovich v. United States, 813 F.2d 1035 (9th Cir. 1987) (affirming personal injury
judgment of $600,000 involving Veterans Administration); Payne v. United States, 711
F.2d 73 (7th Cir. 1983) (affirming medical malpractice judgment of $170,690 involving
the Veterans Administration).

See also Librera v. United States, 718 F. Supp 111 (D. Mass 1989) (affirming mag-
istrates award of $124,151 in a slip and fall case). Librea is the only reported case
which resulted from an appeal to a district court of a magistrate's decision.

36. The average award would be $684,005 if Sellers v. United States, 902 F.2d 598
(7th Cir. 1990) were excluded from the calculation. Damages of $105 were awarded to
the pro se plaintiff in that action.

37. 42 U.S.C. § 405(g) (1988 & Supp. 1990). This section governs appeals from de-
cisions of Administrative Law Judges ("AI.Js"), which become the final decision of the
Secretary of Health and Human Services. On appeal to the district court, the appeals
are decided on the administrative record based upon the parties' briefs and motions.
Oral argument is heard in some jurisdictions. The expertise of magistrates in this area
was noted by C. Seron, THE ROLES OF MAGISTRATES: NINE CASE STUDIES 90 (Federal
Judicial Center 1985). This national study of the role of federal magistrates noted that
attorneys in the Eastern District of Pennsylvania "found that magistrates treat [Social
Security] cases fairly, are current with respect to circuit law, and make prompt deter-
minations - three crucial factors from the standpoint of attorneys representing Social
Security claimants." Id.
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appear to be similar.38 Furthermore, cases decided by magistrates
and district court judges appear to be affirmed equally often on
appeal.

In a few appellate cases it was unclear if the magistrate had de-
cided the case upon referral by a district court judge for a recommen-
dation or if it was referred to the magistrate upon consent of the
parties.-s Where referral to a magistrate was under 28 U.S.C.
§ 636(c), the court of appeals affirmed judgments in six cases entered
for the Secretary of Health and Human Services4° and reversed the
magistrates' judgments denying benefits in four cases.41 The Secre-
tary of Health and Human Services rarely appeals an award of bene-
fits in a Social Security case. The only reported award of benefits by
a magistrate reviewed by the Eighth Circuit resulted in reversal on
appeal.4

DISCRIMINATION

In two recent Eighth Circuit discrimination cases, the federal
government consented to trial before a magistrate. Both cases in-
volved discrimination against an individual with a handicap. The
most recent case involved an Eighth Circuit reversal of a magistrate's

38. The year 1984 was arbitrarily selected. All of the reported cases in the Eighth
Circuit were appeals from the Eastern District of Arkansas. No statistical analysis was
performed to determine whether there was a significant difference between the judg-
ments entered by magistrates and district court judges in social security cases.

39. See Traux v. Bowen, 842 F.2d 995 (8th Cir. 1988) (referring presumably to con-
sent to trial by the magistrate though not explicitly stated in case); Gleason v. Secre-
tary of Health and Human Services, 777 F.2d 1324 (8th Cr. 1985) (dismissing case for
lack of appellate jurisdiction because it was unclear whether the action was decided by
the magistrate under § 636(b), appeal from which is to the district court, or under
§ 636(c), appeal from which is to court of appeals unless otherwise specified).

40. See Steele v. Sullivan, 911 F.2d 115 (8th Cir. 1990) (affirming ALJ's finding
that plaintiff's ailments were not compensable); Mitchell v. Sullivan, 907 F.2d 843 (8th
Cir. 1990) (affirming ALJ's decision to deny benefits to plaintiff for back injury);
Walker v. Sullivan, 905 F.2d 1186 (8th Cir. 1990) (affirming denial of surviving child
benefits to illegimate child); Hutsell v. Sullivan, 892 F.2d 747 (8th Cir. 1989) (affirming
ALJ's finding that plaintiff was not under a disability due to alleged back injury);
James v. Bowen, 870 F.2d 448 (8th Cir. 1989) (affirming AhJ's decision to deny Social
Security benefits on grounds claimant was able to work); Householder v. Bowen, 861
F.2d 191 (8th Cir. 1988) (affirming ALJ's denial of disability benefits on grounds plain-
tiff's complaints were incredible).

41. See Najera v. Sullivan, 902 F.2d 12 (8th Cir. 1990) (reversing AIJ finding that
plaintiff was able to perform work duties); Prince v. Bowen, 894 F.2d 283 (8th Cir.
1990) (reversing ALJ's decision to deny benefits to plaintiff suffering multiple disabili-
ties); Wheeler v. Sullivan, 888 F.2d 1233 (8th Cir. 1989) (reversing ALJ's denial of ben-
efits to plaintiff suffering mental impairment); Gibson v. Secretary of H.H.S., 882 F.2d
329 (8th Cir. 1989) (reversing ALJ's decision denying benefits to plaintiff suffering
from scolisis and mental impairments).

42. See White v. Sullivan, 901 F.2d 94 (8th Cir. 1990) (reversing decision of magis-
trate which had reinstated benefits originally denied by the ALJ.).
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judgment for the government in an action against the Department of
Health and Human Services.43 The second case involved an affirm-
ance of a magistrate's judgment for the government in an action
brought against the United States Office of Personnel Management."

Magistrates in the Eighth Circuit have also entered judgments in
race, sex, and age discrimination cases to which the United States
was not a party.45

MISCELLANEOUS

There are two reported Eighth Circuit cases in which magistrates
ordered forfeiture of property to the United States. Both cases were
affirmed on appeal." There were no reported cases involving appeals
to the Eighth Circuit of magistrates' decrees of foreclosure.47 In
some districts, magistrates "are assigned Internal Revenue Service
cases to enforce compliance." 4

APPEALS

When the parties consent to referral of a case to a magistrate
judge, they must decide which of two possible appeal avenues they
wish to take in the case of an appealable error. An appeal may be
taken either to a United States district court49 or to a circuit court of

43. Arneson v. Heckler, 879 F.2d 393 (8th Cir. 1989) (reversing magistrate's denial
of discrimination claim; plaintiff suffering from a neurological disorder).

44. Crewe v. U.S. Office of Personnel Management, 834 F.2d 140 (8th Cir. 1987)
(affirming denial of claim of discrimination due to plaintiffs alcoholism, a handicap
which government was unable to reasonably accomodate).

45. See, e.g., Hicks v. Brown Group, Inc., 902 F.2d 630 (8th Cir. 1990) (affirming
magistrate's holding in favor of white plaintiff bringing racial discrimination claim);
Tuttle v. Henry J. Kaiser Co., 863 F.2d 601 (8th Cir. 1988) (remanding findings of mag-
istrate in favor of defendant in racial discrimination suit); Anderson v. University of N.
Iowa, 779 F.2d 441 (8th Cir. 1985) (affirming decision in favor of state university in a
Title VII racial discrimination suit); Hawkins v. Hennepin Technical Center, 900 F.2d
153 (8th Cir. 1990) (remanding for presentation of specific evidence of harassment in
sex discrimination claim); Hall v. Gus Const. Co., Inc., 842 F.2d 1010 (8th Cir. 1988);
affirming magistrate's award of back pay and damages for emotional distress to female
construction workers in a Title VII action); Wilson v. Westinghouse Elec. Corp., 838
F.2d 286 (8th Cr. 1988) (affirming in part and reversing in part magistrate's grant of
summary judgment in favor of employer in a Title VII age discrimination suit).

46. United States v. $18,505.10, 739 F.2d 354 (8th Cir. 1984); United States v.
$13,000.00 (8th Cir. 1984).

47. Research concerning foreclosures was limited to the years 1982 through 1990.
48. C. Seron, THE ROLES OF MAGISTRATES: NINE CASE STUDIES 96 (Federal Judi-

cial Center 1985).
49. 28 U.S.C. § 636(c)(4) (1988 & Supp. 1990). See, e.g., Celestine v. United States,

841 F.2d 851 (8th Cir. 1988) (appealing magistrate's decision finding no false imprison-
ment or battery under Missouri law to district court and then circuit court); Marcum v.
United States, 621 F.2d 142 (5th Cir. 1980) (reversing decision of magistrate and district
court which had found for pedestrian in suit against federal government in suit
brought under the Federal Tort Claims Act); Librera v. United States, 718 F. Supp. 111
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appeals.5° Failure to indicate in the record under what authority a
magistrate is acting and to which court an appeal is to be made may
result in a circuit court declining to exercise appellate jurisdiction.5

CONCLUSION

Congress made two changes in the Judicial Improvements Act of
1990 to encourage civil litigants to consent to trials by United States
magistrate judges. First, Congress changed the judicial office title
from "magistrate" to "magistrate judge" to signify the position's in-
tended stature. Second, Congress amended the judicial code to make
it clear that members of the judiciary may actively encourage the use
of magistrate judges to resolve civil cases. As a result of this Con-
gressional action, and based upon a review of recent Eighth Circuit
cases decided by magistrate judges upon consent of the United States
and its opposing parties, civil litigants should now question their
traditional reluctance to consent to trial of civil cases by United
States magistrate judges.

(D. Mass. 1989) (affirming the magistrate's award of $124,151 for a slip and fall which
occurred in a post office). This is the only case reported at the district court level as a
result of an appeal to the district court from a decision by a magistrate.

50. 28 U.S.C. § 636(c)(4) (1988 & Supp. 1990).
51. See, e.g., Gleason v. Secretary of Health and Human Services, 777 F.2d 1324

(8th Cir. 1985) (dismissing case for lack of appellate jurisdiction because it was unclear
whether the action was decided by the magistrate under § 636(b), from which appeal is
to the district court, or under § 636(c), from which appeal is to the court of appeals
unless otherwise specified.).
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