
THE ADMISSIBILITY OF A CONSPIRATOR'S GUILTY
PLEA IN THE TRIAL OF A CO-CONSPIRATOR:

UNITED STATES V. KROH

INTRODUCTION

Jurisdictions allow evidence of a conspirator's guilty plea to be
admitted for limited purposes in the trial of a co-conspirator. 1 For
example, a conspirator's guilty plea may be admissible as evidence of
his own credibility as a witness or as evidence of his participation in
the offense.2 On the other hand, the conspirator's guilty plea may
not be used as substantive evidence against the defendant, and the
judge must always instruct the jury on the limited use of the
evidence.

3

In United States v. Kroh,4 the United States Court of Appeals for
the Eighth Circuit held that the admission of a co-conspirator's guilty
plea did not unfairly prejudice the defendant's right to a fair trial.5

The court in Kroh examined the manner in which the government
presented its evidence and found that "the plea was not presented in
an inflammatory way." The court also noted that the jury was in-
structed not to use the guilty plea of the co-conspirator as substantive
evidence against the defendant.7 The court concluded that, upon re-
ceiving the cautionary instruction, the jury rendered its decision
without prejudice.8 The court further determined that there was
enough evidence, independent of the co-conspirator's guilty plea, to
support the conviction of the defendant. 9 Therefore, the court stated
that any error resulting from the admission of the co-conspirator's

1. United States v. Hutchings, 751 F.2d 230, 237 (8th Cir. 1984), cert. denied, 474
U.S. 829 (1985). See United States v. Halbert, 640 F.2d 1000, 1004 (9th Cir. 1981) (stat-
ing that evidence that co-defendant had pled guilty is admissible for certain purposes
when a proper instruction is given to the jury).

2. Hutchings, 751 F.2d at 237.
3. Id. See Halbert, 640 F.2d at 1007 (requiring that the jury be told that the co-

defendant's guilty plea may not be used as evidence against the defendant).
4. 915 F.2d 326 (8th Cir. 1990) (en banc).
5. Kroh, 915 F.2d at 334.
6. Id. at 328.
7. Id. at 330.
8. Id. at 335. See United States v. Drews, 877 F.2d 10, 13 (8th Cir. 1989) (deter-

mining that the district court's jury instruction informed the jury of its "role and re-
sponsibility"); United States v. Braidlow, 806 F.2d 781, 783 (8th Cir. 1986) (holding that
because a limiting instruction was given, the trial court did not commit error in admit-
ting the co-conspirator's guilty plea); Hutchings, 751 F.2d at 237 (finding a confeder-
ate's testimony admissible after the trial court instructed the jury of its limited
admissibility).

9. Kroh, 915 F.2d at 334.
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guilty plea was harmless error.10

The holding in Kroh is consistent with case law in the Eighth
Circuit.11 The decision in Kroh is significant because it defines the
impact of cautionary instructions on the jury.12 This Note discusses
the reasonableness of admitting a co-conspirator's or co-defendant's
guilty plea at the trial of another.' s In addition, this Note examines
rationales underlying various court opinions that have discussed the
admissibility of a co-conspirator's guilty plea into evidence. 14 Finally,
this Note discusses the use of cautionary instructions to the jury as a
method of eliminating prejudice in criminal trials' 5 and concludes
that cautionary instructions are insufficient to eliminate all prejudi-
cial information from the minds of the jurors.16

FACTS AND HOLDING

Kroh Brothers Development Company ("KBDC") was a com-
mercial real estate development company headed by John and
George Kroh.17 John Kroh was president and controlled the finances
of KBDC, while George Kroh, chairman and executive vice presi-
dent, controlled leasing and development of land as well as invest-
ments.'i In 1985 and 1986, KBDC began to have financial problems. 19

In response to this cash shortage, John Kroh obtained personal loans
for himself and his brother, the proceeds of which were transferred
to KBDC accounts.20 As a result of his submission of false financial
statements to banks, John Kroh was convicted of defrauding three fi-
nancial institutions.2 ' John Kroh was convicted on thirteen separate
counts, including conspiring to submit falsified statements to banks;
making false statements to banks; making interstate wire transmis-
sions while executing a scheme to defraud; transporting money which
was taken by fraud across state lines; and receiving stolen property
after it had crossed state lines.22

In 1986, John procured the first loan from the Southwest Bank

10. Id.
11. Id. at 331.
12. Id. at 335-36 (Lay, J., dissenting).
13. See infra notes 56-57, 70-73, 81-82, 89, 101 and accompanying text.
14. See infra notes 70-73, 81-82, 89 and accompanying text.
15. See infra notes 125-26, 132-53 and accompanying text.
16. See infra notes 131, 136, 250 and accompanying text.
17. United States v. Kroh, 896 F.2d 1524, 1526 (8th Cir.) (panel decision), rev'd,

915 F.2d 326 (1990).
18. Id.
19. Id.
20. Id.
21. Id.
22. Kroh, 896 F.2d at 1526.
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of Omaha.23 John had requested a personal loan for himself and his
brother, George, and submitted current financial statements repre-
senting both of their assets and liabilities.2 4 The liabilities of John
and George Kroh were represented as $3.3 million; however, the ac-
tual figure was double this amount.2 When the loan was granted,
the money was first deposited in the brothers' personal accounts and
subsequently transferred to a KBDC account.26

The second loan, from Norbank in 1986, was obtained in a similar
manner.2 7 On the financial statements submitted to Norbank, the li-
abilities of the brothers were again represented as $3.3 million.28 By
this time, the actual figure was triple this amount.29

The last personal loan came from Firstate Savings & Loan in late
1986.30 Again, the facts were the same, and the same financial state-
ments were used; however, this time the actual liabilities of the
brothers were more than twelve million dollars.3 ' During the trial,
John Kroh testified that others were responsible for updating the ac-
curacy of his financial statements.32

Prior to John Kroh's trial, George Kroh was named in the indict-
ment as one of the conspirators in the scheme to defraud financial in-
stitutions.33 George Kroh pled guilty to this conspiracy and agreed to
cooperate with the government in return for a reduction in his sen-
tence.34 This guilty plea was elicited from George despite evidence

23. Id. at 1526-27.
24. Id. at 1527. "The defendant signed George's name on the statement as 'George

P. Kroh by J.K."' Id.
25. Id.
26. Id.
27. Id. at 1527-28.
28. Id. at 1528.
29. Id.
30. Id.
31. Id.
32. Id.
33. Id. at 1530. See infra note 192 and accompanying text.
34. Kroh, 915 F.2d at 329. The following exchange between George Kroh and the

prosecutor took place during John Kroh's trial:
Q: Just so that we are back on track here. Mr. Kroh, the agreement is essen-

tially that you came into Federal Court here and pled guilty to three
counts of false statements to banks; isn't that essentially it?

A: Yes, sir.
Q: And one of those counts involved, I think, a conspiracy count, correct?
A: That is correct.
Q: And you did that and you also told the United States that you would coop-

erate with the Government in furtherance of its investigation in this mat-
ter, correct?

A: That's correct.

Q: Okay. Now, in exchange for that, the United States has told you, first of
all, that whatever cooperation you lend to it, it would tell the sentencing
judge at the time of sentencing, correct?
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that John Kroh had separate responsibilities from George in the op-
eration of KBDC, and proof that George was unaware of John's ini-
tial transactions with the banks.35  During John's trial, the
government introduced, in its case-in-chief, George Kroh's guilty plea
despite vigorous objection from defense counsel.36 The guilty plea
was first introduced during the government's direct examination of
George in order to establish his identity and his relationship to John
Kroh and KBDC.37 During this exchange, the conspiracy charge was
mentioned only once and the court noted that "in fact, a plea of
guilty to conspiracy with John Kroh was never mentioned in this ex-
change."' 3 The guilty plea was again mentioned during redirect ex-
amination.39 At that time, the guilty plea was directly connected
with the conspiracy between John and George Kroh.4° The court al-
lowed this evidence for impeachment purposes and not, as the de-
fense charged, as substantive evidence.4 ' Before and after George's
testimony, the court instructed the jury on the proper use of the evi-
dence.4 No other mention of the guilty plea was made during the
trial.43

At the conclusion of the trial, the United States District Court
for the Western District of Missouri convicted John Kroh on all thir-
teen counts." On appeal, John challenged each count and, specifi-
cally, the admission into evidence of George Kroh's guilty plea.45 A
divided panel reversed the conviction after determining that the ad-
mission of the co-conspirator's guilty plea prejudicially tainted all the
counts against the defendant. 46 The court found that "despite the
cautionary instructions given by the court, once the jury heard the
plea, the only obvious inference was that 'if George admitted guilt,
the defendant must also be guilty.' ",47

Subsequently, the Eighth Circuit Court of Appeals granted the

A: That is correct.
Q: And it further told you that there would be a five-year cap or a lid on any

sentence to be imposed in your case; isn't that true?
A: That is correct.

Id.
35. See Kroh, 896 F.2d at 1526, 1532 (panel decision).
36. Id. at 1532.
37. Kroh, 915 F.2d at 329. See supra note 34.
38. Kroh, 915 F.2d at 330 (emphasis in original).
39. Id. at 330-31. See infra note 195.
40. Kroh, 915 F.2d at 330-31.
41. Id. at 332.
42. Id. at 330. See infra note 54.
43. Kroh, 915 F.2d at 331.
44. Kroh, 896 F.2d at 1524 (panel decision).
45. Id. at 1526.
46. Id. at 1534.
47. Id. at 1532.
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government's request for a rehearing en banc and vacated the panel
opinion.48 The court, in examining the transcripts of the trial, deter-
mined that the prosecutor had not prejudicially emphasized George
Kroh's guilty plea.49 The court also found it significant that on direct
examination the prosecutor did not mention by name the person with
whom George Kroh conspired.50 Also, the Eighth Circuit Court
agreed with the district court's finding that it was proper to admit
George's guilty plea during redirect examination. 51 The court rea-
soned that this evidence was probative of George's credibility and it
was allowed because the defense counsel opened the door for this
otherwise inadmissible testimony.52 The court stated that "[d]efense
counsel opened up this line of questioning and the government was
entitled to pursue it to show that George had been less than candid in
his answers on cross-examination."' It was also noted by the court
that the issuance of the cautionary jury instruction aided in eliminat-
ing any error that might arise when admitting the guilty plea into ev-
idence.54 The court then examined the strength of the evidence
against John Kroh and found that there was sufficient evidence to af-
firm his conviction.55

48. Kroh, 915 F.2d at 328.
49. See id. at 330.
50. Id.
51. Id. at 332. See supra note 41 and accompanying text.
52. Kroh, 915 F.2d at 332.
53. Id. (citing United States v. Braidlow, 806 F.2d 781, 783 (8th Cir. 1986)).
The trial court does not abuse its discretion by allowing the use of evidence on
redirect examination to clarify an issue that was opened up by the defense on
cross-examination - even when this evidence would otherwise be
inadmissible.

Id.
54. See Kroh, 915 F.2d at 331 (citing United States v. Drews, 877 F.2d 10, 12 (8th

Cir. 1989)) (stating that the court did not abuse its discretion in allowing confederate's
guilty pleas into evidence when the jurors were instructed that the pleas could not be
used as substantive evidence against the defendant). See supra note 8 and accompany-
ing text.

In Kroh, the instruction given to the jury stated the following.
Ladies and gentlemen of the jury, before we begin the testimony of this wit-
ness, I have an additional instruction to read to you. You are going to hear
evidence from the witness, George P. Kroh, who you will hear evidence that
he has made a plea agreement with the Government. You may give his testi-
mony such weight as you think it deserves. Whether or not his testimony may
have been influenced by the plea agreement is for you to determine. The wit-
ness' guilty plea cannot be considered by you as evidence of this defendant's
guilt. The witness' guilty plea can be considered by you only for the purpose
of determining how much, if at all, to rely upon the witness' testimony.

Kroh, 915 F.2d at 330.
55. Id. at 334.
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BACKGROUND

ADMISSIBILITY OF A CO-CONSPIRATOR'S GUILTY PLEA

The admissibility of a co-conspirator's plea of guilty depends "on
the purpose for which it is offered." The basic rule generally fol-
lowed by courts is that the guilty plea of a co-conspirator or co-de-
fendant may never be offered as substantive evidence against the
defendant. 57 However, courts regularly admit such evidence in other
circumstances and for other purposes, including:

(1) when attacking the credibility of the witness;58
(2) when demonstrating that the witness participated in the

conspiracy;
5 9

(3) when plain error is not found;6 °

(4) when the guilty plea is not overemphasized;
6 1

(5) when the guilty plea is not used as substantive evidence
of the defendant's guilt;6 2

(6) when the defense counsel uses the guilty plea in his own
case;6 3 and

(7) when a cautionary instruction is given to the jury.6 4

In United States v. Halbert,65 the United States Court of Appeals

for the Ninth Circuit reversed the defendant's conviction for mail

fraud.66 The court addressed the defendant's claim that the lower
court had wrongfully allowed co-conspirators to tell the jury about
their guilty plea.6 7 After examining the cases that had allowed simi-

lar evidence, 68 the court held that the prosecutor was within his

56. United States v. Halbert, 640 F.2d 1000, 1004 (9th Cir. 1981).
57. Id.
58. Id. at 1006. See also 2 J. WEINSTEIN & M. BERFGER, WEINSTEIN'S EVIDENCE

§ 410[07] at 410-50 to -52 (1990).
59. United States v. Weisle, 542 F.2d 61, 62 (8th Cir. 1976).
60. Id. at 63.
61. Kroh, 915 F.2d at 328; Halbert, 640 F.2d at 1005 (determining that when the

guilty plea is admitted as evidence it may not be disproportionately emphasized);
United States v. Fleetwood, 528 F.2d 528, 532 (5th Cir. 1976) (stating that whether or
not the guilty plea was emphasized is an important factor to consider).

62. Kroh, 915 F.2d at 331; United States v. Miranda, 593 F.2d 590, 595 (5th Cir.
1979).

63. Halbert, 640 F.2d at 1004-05; United States v. Handly, 591 F.2d 1125, 1128 (5th
Cir. 1979).

64. See supra note 8 and accompanying text.
65. 640 F.2d 1000 (9th Cir. 1981).
66. Halbert, 640 F.2d at 1003-04.
67. Id. at 1004.
68. Id. (citing United States v. Whitehead, 618 F.2d 523, 529 (4th Cir. 1980); United

States v. Romeros, 600 F.2d 1104, 1105 (5th Cir. 1979) (per curiam); United States v.
Anderson, 532 F.2d 1218, 1230 (9th Cir. 1976); United States v. King, 505 F.2d 602, 602
(5th Cir. 1974); Baker v. United States, 393 F.2d 604, 614 (9th Cir.), cert. denied, 393
U.S. 836 (1968)) (all holding that a guilty plea of a co-defendant may be elicited in or-
der for the jury to assess the credibility of the co-defendant/witness).
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rights in asking the co-conspirators about their guilty pleas.69 The
court determined that the guilty pleas of the co-conspirators were
used as evidence of their credibility as witnesses and not as substan-
tive evidence against the defendant. 70 The court further stated that
because no excessive elaboration occurred, the brief questioning
about the guilty pleas was relevant to the witnesses' credibility. 71

Despite approving the admission of the guilty pleas into evidence, the
court reversed the defendant's conviction. 72 The basis for this rever-
sal was the trial court's failure to properly instruct the jury on the
use of the guilty pleas as evidence. 73 The court in Halbert applied a
rule that is common in many jurisdictions:

[W]e cannot say that a reasonable juror would understand
the limited use to be made of the evidence of the pleas. An
acceptable instruction must address the purpose for which
the evidence may be considered and exclude from the jury's
mind the possibility that it may serve as evidence of guilt.

7 4

In short, the guilty plea of a co-conspirator is admissible when it
is used to evaluate the credibility of the witness, and not used as sub-
stantive evidence against the defendant.75 But even that justification
for admitting the guilty plea into evidence will be inadequate if the
jury is not properly instructed. 76

In United States v. Wiesle,77 the United States Court of Appeals
for the Eighth Circuit stated that evidence of a co-defendant's guilty
plea may be used to impeach the co-defendant, to reflect upon credi-
bility, or to show that the co-defendant actually participated in the
offense.78 In Wiesle, the defendant was convicted of stealing from an
interstate shipment of freight.79 On appeal, the conviction was af-
firmed despite the admission of the guilty pleas of two accomplices.80

The court found that the government had used the evidence properly
and that even without a cautionary instruction there was "not such
plain error as to require a reversal."8' The court based its decision on
the finding that the government had not overemphasized the co-de-

69. Halbert, 640 F.2d at 1006.
70. Id. at 1005-06.
71. Id. at 1005.
72. Id. at 1004.
73. Id.
74. Id. at 1007. See supra note 8 and accompanying text.
75. See 2 J. WEINSTEIN & M. BERGER, supra note 58, at 410-52. See supra notes 58,

65-71 and accompanying text.
76. Halbert, 640 F.2d at 1006.
77. 542 F.2d 61 (8th Cir. 1976).
78. Wiesie, 542 F.2d at 62.
79. Id. at 61.
80. Id. at 62.
81. Id. at 63.
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fendants' guilty pleas; therefore, there was little risk of the jury in-
ferring the defendants' guilt from the guilt of the co-defendants.8 2

Another justification for the admission of a co-defendant's guilty
plea into evidence is found when defense counsel uses the plea in his
own case.83 In United States v. Handly,s 4 the defendant was con-
victed of conspiracy to possess and distribute heroin.85 On appeal,
Handly argued that the prosecutor had committed reversible error
when he informed the jury of the guilty plea of two co-conspirators. 86

The United States Court of Appeals for the Fifth Circuit determined
that the defense attorney was not responding to the prosecutor's evi-
dence but was using the evidence of the co-conspirator's guilty plea in
his own case on behalf of the defendant.8 7 The record from the trial
revealed that the defense counsel would have mentioned the co-con-
spirator's guilty plea even if the prosecutor had not.ss In reaching
this conclusion, the court ruled that because the defense counsel had
not initially objected to the evidence and because he had intended to
use the guilty plea as evidence to support his own case, the admission
of the co-conspirator's guilty plea had not unfairly prejudiced the
defendant.

8 9

Similarly, the court in Halbert discussed the possibility of the de-
fense counsel bringing up the co-defendant's guilty plea on cross-ex-
amination even when the prosecutor does not mention it at all.9° The
defense may want to introduce the guilty plea in order to reveal the
prosecution's concealment of this evidence as well as to impeach the
witness.91 For whatever reason, the defendant's use of the co-defend-
ant's guilty plea in his own case has been held to imply that the de-
fense consents to the admissibility of the evidence. 92

Because of the risk of prejudice, many courts, including courts
within the Eighth Circuit, require that a cautionary instruction be
given to the jury when admitting a co-conspirator's guilty plea into
evidence. 93 In Smith v. United States,94 the defendant, who was con-

82. Id.
83. Halbert, 640 F.2d at 1004-05. See Handly, 591 F.2d at 1128-29 (stating that the

defense counsel welcomed the admission of the co-conspirator's guilty plea into evi-
dence as part of his own defense strategy).

84. 591 F.2d 1125 (5th Cir. 1979).
85. Handly, 591 F.2d at 1126.
86. Id.
87. Id. at 1128.
88. Id.
89. Id.
90. Halbert, 640 F.2d at 1004-05.
91. Id. at 1005.
92. Halbert, 640 F.2d at 1005. See supra notes 83-91 and accompanying text.
93. See supra note 8 and accompanying text.
94. 331 F.2d 265 (8th Cir. 1964).

1002 [Vol. 24



CO-CONSPIRATOR GUILTY PLEAS

victed of bank robbery, argued that he was grossly prejudiced when
the trial court allowed a co-defendant to be called as a witness.9 5 The
defense claimed that the government's sole purpose in admitting the
co-defendants' guilty plea was to use the plea as evidence against the
defendant.96 The defense further stated that in allowing this evi-
dence the court had deprived the defendant of the right to have his
guilt determined by evidence presented against him and not by the
criminal prosecution of a co-defendant.9 7 The United States Court of
Appeals for the Eighth Circuit found that any prejudice to the de-
fendant had been adequately healed by the trial court's instruction to
the jury.98 The following instruction had been given by the court in
Smith:

During the course of the trial, testimony has been received
concerning a plea of guilty as it relates to one of the wit-
nesses, [co-defendant]. With respect to this matter, you are
told that you will not consider the matter of a plea of guilty
as evidence against the defendant in this cause.... Any plea
of [co-defendant] does not give rise to any inference as to the
guilt of Harry R. Smith now on trial. The guilt or innocence
of the defendant here on trial must be determined solely by
the evidence introduced at the trial of this case. 99

Thus, courts have allowed a co-conspirator's guilty plea to be ad-
mitted in the trial of another conspirator in limited but clearly delin-
eated cases.1° °

INADMISSIBILITY OF A CO-CONSPIRATOR'S GUILTY PLEA

Other courts refuse to admit a co-conspirator's confession of guilt
in the trial of another conspirator because of the substantial impact it
would have on the minds of the jurors that not even a cautionary in-
struction could cure.101

In United States v. Toner,102 the United States Court of Appeals

95. Smith, 331 F.2d at 267.
96. Id.
97. Id.
98. Id. at 276.
99. Id. at 275.

100. See supra notes 8, 58-63 and accompanying text.
101. Bruton v. United States, 391 U.S. 123, 126 (1968) (holding that "because of the

substantial risk that the jury, despite instructions to the contrary, looked to the in-
criminating extrajudicial statements in determining petitioner's guilt, admission of Ev-
ans' confession ... violated petitioner's right of cross-examination"); United States v.
Fleetwood, 528 F.2d 528, 535 (5th Cir. 1976) (stating that "in some instances informa-
tion pertaining to the guilty pleas of others might so taint the trial of an individual
that the error could not be cured despite a cautionary instruction"); United States v.
Baete, 414 F.2d 782, 783 (5th Cir. 1969) (recognizing that "there may be aggravated cir-
cumstances in which the strongest corrective instruction would be insufficient..

102. 173 F.2d 140 (3d Cir. 1949).
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for the Third Circuit reversed the defendant's conviction for conspir-
ing to present false claims against the United States. 0 3 In Toner, evi-
dence of a co-defendant's guilty plea was presented to the jury and
the trial judge instructed the jury as follows:

The fact that Mr. McLaughlin pled guilty is not evidence
against Toner, but the jury can take into consideration that
one of two co-conspirators did plead guilty and make such
use of it as they see fit. That is where the American com-
mon sense comes in. I won't define any further what they
can do and cannot do with that kind of evidence.1' 4

On appeal, the defendant questioned the adequacy of the instruc-
tion.10 5 The Third Circuit court held that the cautionary instruction
given to the jury was inadequate and did not support the rule that a
defendant's guilt or innocence should be determined only by evidence
against him and not by the criminal prosecution of another 0 The
court deemed the instruction cursory and misleading in allowing the
jury to "consider McLaughlin's guilty plea in any way it pleased, sub-
ject only to the limits of 'American common sense.' "107 The court
further determined that the instruction would automatically lead the
jury to use the evidence of the co-defendant's guilty plea in deciding
the defendant's guilt.'0 8 Therefore, because of the inadequacy of the
instruction to the jury, the guilty plea of the co-defendant was ruled
prejudicial and a reversal was ordered.10 9

Another reason for not allowing evidence of a co-conspirator's
guilty plea was addressed by the United States Court of Appeals for
the Fifth Circuit in United States v. Miranda.'" In Miranda, the
court reversed the defendant's conviction for conspiracy to import
and distribute marijuana when it determined that the prosecutor had
overstepped the permissible bounds of soliciting the co-defendant's
guilty plea by using the guilty plea as substantive evidence against
the defendant."' The court recognized that the use of a co-conspira-
tor's guilty plea as substantive evidence of the defendant's guilt is the
one constant rule that will preclude the admission of the guilty plea
into evidence.112 It was found that not even a cautionary instruction

103. Toner, 173 F.2d at 145.
104. Id. at 142.
105. Id. at 140.
106. Id. at 142.
107. Id.
108. Id.
109. Toner, 173 F.2d at 142, 145.
110. 593 F.2d 590 (5th Cir. 1979). See infra note 111 and accompanying text.
111. Id. at 595.
112. Id. The court stated, "We have not hesitated to find reversible error, even in

the absence of an objection, where the government has urged the jury to consider such
evidence for the prohibited purpose of substantive evidence of guilt rather than for the
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could erase the prejudice from the jurors' minds and any instruction
would be "'too little and too late.'"113 Having concluded that this
particular use of a co-defendant's guilty plea constituted plain error,
the court further declared that it would automatically follow that the
error was too harmful to excuse.' 1 4

In summary, there is a dichotomy in case law concerning the ad-
missibility of a co-conspirator's guilty plea which is based on the rule
that cases proceed in light of the specific facts presented.115 Most of
the cases that have allowed the co-conspirator's guilty plea into evi-
dence did so in accordance with the theory that whatever error that
may have occurred was harmless,116 or could easily be cured with the
proper jury instruction." 7 The cases that have not allowed the plea
into evidence involved factual situations where not even a jury in-
struction could erase the prejudicial impact from the minds of the
jurors.118

permissible purpose of impeachment." Id. See supra notes 3, 57 and accompanying
text.

113. Miranda, 593 F.2d at 596 (quoting United States v. Garber, 471 F.2d 212, 217
(5th Cir. 1972)).

114. Miranda, 593 F.2d at 596. See Fiswick v. United States, 329 U.S. 211, 218
(1946). In Fiswick, the Court stated:

But if one cannot say, with fair assurance, after pondering all that happened
without stripping the erroneous action from the whole, that the judgment was
not substantially swayed by the error, it is impossible to conclude that sub-
stantial rights were not affected. The inquiry cannot be merely whether there
was enough to support the result, apart from the phase affected by the error.
It is rather, even so, whether the error itself had substantial influence. If so,
or if one is left in grave doubt, the conviction cannot stand.

Id.
115. See Kroh, 915 F.2d at 342 (Lay, J., dissenting). See also United States v. King,

505 F.2d 602, 608 (5th Cir. 1974) (stating that "'each case depends [uplon its own partic-
ular facts and circumstances'") (quoting United States v. Franicevich, 465 F.2d 467,
472 n.4 (5th Cir. 1972)).

116. Wiesie, 542 F.2d at 63. See King, 505 F.2d at 607 (stating that, "[W]hile 'our
cases reflect a deep sensitivity to the possibilities of prejudice . .. ' the absence of a
cautionary instruction alone would not warrant a conclusion of plain error") (quoting
United States v. Richardson, 504 F.2d 357, 360 (5th Cir. 1974)).

117. See supra note 8 and accompanying text. See United States v. Dworken, 855
F.2d 12, 29 (1st Cir. 1988) (finding that the judge's instruction to the jury was enough
to prevent prejudice); Halbert, 640 F.2d at 1005 (stating that "introduction of the guilty
plea as evidence of credibility requires that the plea be brought to the jury's
attention").

118. Blumenthal v. United States, 332 U.S. 539, 559 (1947) (holding that, in joint
trials with many defendants, instructions are "insufficient to ward off the danger en-
tirely"); United States v. Casto, 889 F.2d 562, 568 (5th Cir. 1989) (stating that a jury
instruction will not help when a co-defendant's guilty plea automatically implicates an-
other) (citing United States v. Baete, 414 F.2d 782, 783-84 (5th Cir. 1969)); Miranda, 593
F.2d at 595 (finding that, when the government uses evidence improperly, it is doubtful
that a curative instruction could erase the prejudice); United States v. Fleetwood, 528
F.2d 528, 532 (5th Cir. 1976) (determining that overemphasis of a witness' guilty plea is
one factor to consider in allowing this evidence). See supra notes 106-109, 111, 113 and
accompanying text.
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Cautionary Instructions to the Jury

Although some courts believe that it is wrong to tell the jury
that a co-conspirator had previously pled guilty, other courts contend
that any prejudicial effect of this disclosure can be corrected by a
cautionary instruction.119 A cautionary instruction is a warning by
the trial judge to the jury to consider only the law and evidence of
the case at hand and to disregard outside forces.12° A cautionary in-
struction is given at the trial court's discretion.12 1

The court in Smith v. United States'22 ruled that a proper cau-
tionary instruction could heal all prejudice; 123 in contrast, in
Throckmorton v. Holt,12 Justice Peckham of the United States
Supreme Court stated, "there may be instances where such a strong
impression has been made upon the minds of the jury by illegal and
improper testimony, that its subsequent withdrawal will not remove
the effect caused by its admission .... ."125 Throckmorton was one of
the earliest cases to hold that it is not always possible to erase preju-
dicial information from the minds of the jury. s26 In Throckmorton,
the will of Judge Joseph Holt was contested on the grounds that it
had been procured by fraud.12 7 Witnesses were called by proponents
of the will to prove the genuineness of the testator's signature.12s Af-
ter the testimony from various witnesses, the jury was instructed to
disregard any of the opinions of the witnesses that were based on
anything but the handwriting of the testator.'29 The Supreme Court
declared that this instruction was insufficient in withdrawing the evi-
dence completely from the minds of the jurors and that "the with-
drawal was far too uncertain to be of any avail."'130 After the
decision in Throckmorton, other courts began to recognize that a cau-
tionary instruction does not automatically lead the jury to disregard
certain types of evidence.131

119. See 1 E. DEvIrr & C. BLAcKMAR, FEDERAL JURY PRACTICE AND INSTRUCTIONS
§ 5.02, at 120 (1977).

120. 1 D. BLASHFELD, BLAsHFmLD's INSTRUCTIONS TO JURIES § 246, at 555 (1916).
121. Id.
122. 331 F.2d 265 (8th Cir. 1964).
123. Smith, 331 F.2d at 276.
124. 180 U.S. 552 (1901).
125. Throckmorton, 180 U.S. at 567 (citing Hopt v. Utah, 120 U.S. 430 (1887)).
126. Throckmorton, 180 U.S. at 568.
127. Id. at 556.
128. Id. at 570.
129. Id. at 566.
130. Id. at 568-69.
131. E.g., Bruton v. United States, 391 U.S. 123, 130 (1968) (finding that the jury's

ability to disregard certain types of evidence is too uncertain); Krulewitch v. United
States, 336 U.S. 440, 453 (1949) (stating that "[t]he naive assumption that prejudicial
effects can be overcome by instructions to the jury, ... all practicing lawyers know to
be unmitigated fiction."); United States v. Calafati, 569 F. Supp. 50, 53 (E.D. Pa. 1983)
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In Delli Paoli v. United States, 32 the United States Supreme
Court held that the jury had the ability to exclude prejudicial state-
ments made by a co-conspirator.1 33 The court determined that the
simplicity of the conspiracy and the separateness of the co-conspira-
tor's trials made it easy for the jury to follow the court's instruc-
tions.1' 4 In Delli Paoli, the United States Supreme Court professed a
faith in jury trials135 that it would later characterize as "naive."''1

In Bruton v. United States,137 the Supreme Court held that the
cautionary instructions given in regard to the admission of the co-de-
fendant's confession were not a sufficient safeguard for the peti-
tioner's constitutional rights.13s The United States Supreme Court
held that the defendant's conviction for armed robbery should be set
aside. 3 9 During the trial, a witness had testified that the co-defend-
ant had confessed to being guilty of the crime and had implicated the
defendant in that confession.x4° After allowing this evidence in trial,
the judge had instructed the jury that:

A confession made outside of court by one defendant
may not be considered as evidence against the other defend-
ant, who was not present and in no way a party to the con-
fession. Therefore, if you find that a confession was in fact
voluntarily and intentionally made by the [co-defendant],
you should consider it as evidence in the case against [co-de-
fendant], but you must not consider it, and should disregard
it, in considering the evidence in the case against the defend-
ant Bruton.x41

On appeal, the Supreme Court found that the ability of a jury to
disregard a co-defendant's confession implicating another was too un-
certain.142 The Court agreed with Judge Learned Hand, who had

(stating that, although in proper form, the instruction to the jury could not adequately
advise the jury on how to properly use a co-conspirator's guilty plea as evidence).

132. 352 U.S. 232 (1957).
133. Delli Paoli, 352 U.S. at 240-41.
134. See id. at 241.
135. Id. at 242.
136. See Bruton, 391 U.S. at 129 (1968) (quoting Krulewitch, 336 U.S. at 453)..
137. 391 U.S. 123 (1968).
138. Bruton, 391 U.S. at 126.
139. Id. at 124, 126.
140. Id. at 124.
141. Id. at 125 n.2.
142. Id. at 130 (quoting People v. Aranda, 63 Cal. 2d 518, 528-29, 407 P.2d 265, 271-

72, 47 Cal. Rptr. 353, 360 (1965) (stating that "[a] jury cannot 'segregate evidence into
separate intellectual boxes.' It cannot determine that a confession is true insofar as it
admits that A has committed criminal acts with B and at the same time effectively ig-
nore the inevitable conclusion that B has committed those same criminal acts with
A.") (quoting People v. Chambers, 231 Cal. App. 2d 23, 33, 41 Cal. Rptr. 551, 558
(1964))).
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stated in Nash v. United States,143 that a limiting instruction would
not always prevent the jury from using the prejudicial evidence when
reaching a verdict. 144 The Court ruled that there was a substantial
risk that the jury might look to the co-defendant's confession, despite
the cautionary instruction, and base its determination of the defend-
ant's guilt on that information.145

In rendering its decision, the Supreme Court overruled its hold-
ing in Delli Paoli, in which it had stated that an instruction to the
jury could cure the prejudicial effects of admitting a co-conspirator's
guilty plea into evidence. 146 The Court in Bruton, quoting the dissent
in Delli Paoli, stated that "a nonadmissible declaration cannot be
wiped from the brains of the jurors."'1 47 The ruling that certain types
of evidence may leave too lasting an impression on the jury was
summed up by Justice Brennan, in Bruton, in the following state-
ment: "[There are some contexts in which the risk that the jury will
not, or cannot, follow instructions is so great, and the consequences
of failure so vital to the defendant, that the practical and human lim-
itation of the jury system cannot be ignored."'14

A more recent case that examined the insufficiency of cautionary
instructions was State v. Silva.149 In Silva, the defendant was
granted a new trial after being convicted of felonious larceny and
robbery.15° The North Carolina Supreme Court ruled that it was er-
ror for the trial court to admit into evidence the fruits of an illegal
search even when a cautionary instruction was given to the jury.15 1

The court stated that the general rule, which allows a cautionary in-
struction and the withdrawal of prejudicial evidence as a sufficient
cure of error, was inapplicable if the error committed deprived the
defendant of constitutional rights.152 The court in Silva reasoned
that when the prosecutor failed to prove the absence of prejudice to
the defendant, then prejudice is presumed to be present and the de-

143. 54 F.2d 1006, 1007 (2d Cir. 1932).
144. Id. at 133 & n.8. Judge Learned Hand agreed that "the use of limiting instruc-

tions fosters an inconsistent attitute toward the juries by 'treating them at times as a
group of low-grade morons and at other times as men endowed with a superhuman
ability to control their emotions and intellects"' (quoting E. MORGAN, SOME PROBLEMS
OF PROOF UNDER THE ANGLO-AMERICAN SYSTEM OF LITIGATION 105 (1956)).

145. Bruton, 391 U.S. at 126.
146. Id. See Delli Paoli, 352 U.S. at 241-42.
147. Bruton, 391 U.S. at 129 (quoting Delli Paoli, 352 U.S. at 247 (Frankfurter, J.,

dissenting)).
148. Bruton, 391 U.S. at 135.
149. 304 N.C. 122, 282 S.E.2d 449 (1981).
150. Silva, 304 N.C. at -, 282 S.E.2d at 449.
151. Id. at - 282 S.E.2d at 456.
152. Id. at -, 282 S.E.2d at 456 (citing State v. Brown, 266 N.C. 55, 142 S.E.2d 297

(1965)).
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fendant is entitled to a new trial.' 3

The rationale used in Silva and Bruton, was best phrased by the
United States Court of Appeals for the Fifth Circuit in Odom v.
United States.154 In Odom, the Court reversed the defendant's con-
viction after determining that a prejudicial statement concerning the
defendant's character could not easily be forgotten by the jury.155

The court succinctly stated its rationale in the phrase "fi]uries do not
facilely forget."'1 The court also stated that the ability to wipe out
prejudicial information from the jurors' minds depends on the sever-
ity of the prejudice. 157

In short, it is unlikely that jurors will or can ignore significant
material simply because the judge instructs them to do so.158 If the
cautionary instruction to the jury comes too late,159 is not strong
enough,l' ° or if the error is emphasized,' 6 ' or is so prejudicial that
nothing can stop its influence, 62 then a new trial is required.163
However, as evidenced by Smith and Delli Paoli, there are some
courts that have affirmed a defendant's conviction notwithstanding
the confirmed inadequacies of a cautionary instruction to the jury to
disregard prejudicial evidence.16

In Greer v. Miller,165 the defendant sought reversal of his convic-
tion for murder.16 The defense argued that the defendant had been
deprived of a fair trial because the prosecutor had been allowed to
ask an improper question in the presence of the jury.167 The United
States Supreme Court ruled that the prosecutor's question was harm-
less and that "the sequence of events in this case - a single question,
an immediate objection, and two curative instructions - clearly indi-

153. Silva, at -, 282 S.E.2d at 456.
154. 377 F.2d 853 (5th Cir. 1967). See supra notes 148, 152 and accompanying text;

see iR fra notes 155-57 and accompanying text.
155. See Odom, 377 F.2d at 859-60.
156. Id. at 860.
157. Id.
158. 8B J. MOORE, MOORE'S FEDERAL PRACTICE, § 52.03, at 52-15 (1990).
159. See United States v. Gullo, 502 F.2d 759, 762 (3rd Cir. 1974) (holding that the

24-hour delay in giving a proper cautionary instruction made the trial unsatisfactory).
160. See Odom, 377 F.2d at 859; Toner, 173 F.2d at 142. "The judge's words were

here at most a mild antiseptic with no prognostic or retrospective assurance that they
eliminated the sepsis." Odom, 377 F.2d at 859. See supra notes 104-109 and accompany-
ing text.

161. See Fleetiood, 528 F.2d at 532. See supra note 61 and accompanying text.
162. Throckmorton, 180 U.S. at 567. See supra notes 125-126 and accompanying

text.
163. See 3A C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 854, at 320-21 (1982).
164. See 8B J. MOORE, MOORE's FEDERAL PRACTICE, § 52.03, at 52-15 (1990). See

supra notes 122-123, 132-136 and accompanying text.
165. 483 U.S. 756 (1987).
166. Greet, 483 U.S. at 756.
167. See id. at 764.

1991] 1009



CREIGHTON LAW REVIEW

cates that the prosecutor's improper question did not violate [the de-
fendant's] due process rights.' 6 8 Consistent with Smith and Delli
Paoli, the Court in Greer demonstrated faith in the jury's ability to
follow the judge's instruction and disregard prejudicial evidence.16 9

One court that believed that an instruction would cure prejudi-
cial error did so because the instruction was repeated frequently,
thereby providing sufficient guarantee that the jury would under-
stand it. 17 0 In United States V. Dworken,'7 ' the judge stressed to the
jury, on numerous occasions, that the guilty pleas of co-defendants
were not to be used as evidence against separate defendants.172 The
United States Court of Appeals for the First Circuit concluded that
because the instructions were reiterated, they worked sufficiently
and the jury did not presume guilt of the defendant based on the co-
defendant's confession of guilt.1 73

In summary, where the jury has become aware of prejudicial evi-
dence, some courts believe that an immediate 174 and repeated 75 in-
struction will cure any harm done; however, other courts recognize
that there may be circumstances in which even the strongest caution-
ary instruction will be inadequate. 76

ANALYSIS

In United States v. Kroh,177 the United States Court of Appeals
for the Eighth Circuit upheld the conviction of John Kroh despite
the admission of a co-conspirator's guilty plea into evidence.'7 8 Rely-
ing on transcripts from the trial, the court gave five reasons for its
determination that the co-conspirator's guilty plea had not unfairly
prejudiced the defendant:

(1) the government did not overemphasize the co-conspira-

168. Id. at 765-66.
169. Id. at 766 n.8. Justice White, dissenting in Bruton, stated that "[b]ecause I

have no doubt that serious-minded and responsible men are able to shut their minds to
unreliable information when exercising their judgment, I reject the assumption of the
majority that giving instructions to a jury to disregard a co-defendant's confession is an
empty gesture." Bruton, 391 U.S. at 143 (White, J., dissenting). See supra notes 122-23,
132-36 and accompanying text.

170. See United States v. Dworken, 855 F.2d 12, 29, 31 (1st Cir. 1988).
171. 855 F.2d 12 (1st Cir. 1988).
172. Dworken, 855 F.2d at 29.
173. Id. at 31.
174. See Gullo, 502 F.2d at 762. See supra note 159 and accompanying text.
175. Dworken, 855 F.2d at 29, 31. See supra notes 170-173 and accompanying text.
176. See United States v. Baete, 414 F.2d 782, 783 (5th Cir. 1969). See supra notes

101, 148 and accompanying text.
177. 915 F.2d 326 (8th Cir. 1990).
178. Kroh, 915 F.2d at 334.
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tor's guilty plea;179

(2) on direct examination, the government did not mention
who the parties in the conspiracy were; s0

(3) the government properly used George Kroh's guilty plea
during redirect examination for impeachment purposes
after the defense counsel "opened the door;"''1

(4) any error committed was harmless because there was
enough evidence to convict John Kroh on at least twelve
counts without the co-conspirator's plea of guilt; 8 2 and

(5) two cautionary instructions were given to the jury.183

However, these explanations do not sufficiently justify the court's
decision.1l 4

First, the court stated that the government had not overempha-
sized the co-conspirator's guilty plea. 8 5 However, a co-conspirator's
or co-defendant's guilty plea does not have to be repeated many times
to be prejudicial; the mere fact that the jury was aware of George's
guilty plea was sufficient to impact the jury. s6 In fact, single men-
tion of highly prejudicial information may not be easily wiped from
the jurors' minds - as the United States Court of Appeals for the
Fifth Circuit said in Odom v. United States,187 "U]uries do not facilely
forget."ss

In United States v. Feetwood,8 9 the United States Court of Ap-
peals for the Fifth Circuit determined that one factor that should be
considered when allowing a co-conspirator's guilty plea into evidence
was whether or not the guilty plea was overly emphasized during
trial.190 In other words, repetition of prejudicial information has a
severe impact on the jury.19 1 In Kroh, the jury was first informed of

179. Id. at 331-32.
180. Id. at 328-29.
181. Id. at 332.
182. Id. at 334.
183. Id. at 331.
184. See ifra notes 198, 203, 209, 217, 221 and accompanying text.
185. Kroh, 915 F.2d at 331-32.
186. See Kroh, 915 F.2d at 338-339 (Lay, J., dissenting). See also People v. Cham-

bers, 231 Cal. App. 2d 23, 33, 41 Cal. Rptr. 551, 558 (1964) (stating that when A con-
fesses to a crime involving B, the jury will inevitably conclude from this confession
that B must also be guilty).

187. 377 F.2d 853 (5th Cir. 1967).
188. Odom, 377 F.2d at 859-60 (stating that when a witness testified, "I had seen

Mr. Odom come in and out of jail," the impact of that statement could not be easily
erased from the jurors' minds). See Bruton v. United States, 391 U.S. 123, 124, 126
(1968) (declaring that the testimony of the witness, that disclosed a prior confession
made by the co-defendant, posed a substantial risk that the jury would ignore their in-
structions and use the evidence against the defendant). See supra notes 125, 129-130,
155-157 and accompanying text.

189. 528 F.2d 528 (5th Cir. 1976).
190. Fleetwood, 528 F.2d at 532.
191. Id. See United States v. Halbert, 640 F.2d 1000, 1005 (9th Cir. 1981).
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the alleged conspiracy between John and George when the indict-
ment was read.192 George's guilty plea was again mentioned during
the government's opening statement.193 Evidence of a conspiracy and

-George's guilty plea was again revealed during direct examination of
George Kroh.194 Finally, reference to George Kroh's guilty plea was
made during redirect examination. 195 Although the court in Kroh
ruled that the government's use of the guilty plea was not over-em-
phasized,196 the evidence was significant enough to leave a lasting
impression on the jurors' minds.197 And although not "overly em-
phasized," there was enough emphasis of the co-conspirator's guilty
plea to lead the jury to infer that the defendant must also be
guilty.

198

192. Kroh, 915 F.2d at 339 (Lay, J., dissenting). The indictment stated:
Beginning on or about May 1, 1986, and continuing to on or about January 29,
1987 . . . John A. Kroh, Jr., and George P. Kroh did unlawfully, knowingly,
and willfully conspire and agree with each other, and with others known and
unknown to the grand jury, to commit an offense against the United States
... by making and causing to be made false statements of material facts to

influence the actions of banks and other financial institutions....
Id. at 339 n.5 (emphasis added).

193. Id. at 328. The prosecutor told the jury in his opening statement:
George Kroh will testify, Jack's brother. George Kroh will come in here and
tell you first of all, he will tell you that he has pleaded guilty to several
charges involving banks, that he has pleaded guilty in connection with a plea
bargain with me; and he will lay that out for you.

Id.
194. Id. at 329. See supra note 34.
195. Kroh, 915 F.2d at 330-31. The following took place during redirect examina-

tion between the prosecutor and George Kroh:
Q: (by the government): Mr. Kroh, you were asked some questions about do

you agree with your brother to submit false financial statements to banks.
I understand that you responded you didn't sit down and draw up an
agreement with them. But isn't it true, Mr. Kroh, that you came in here to
Federal Court and pled guilty to that charge?

A: (by George Kroh): Yes, sir.

[Defense counsel objected. Bench conference. Objection overruled.]

Q: Mr. Kroh, you came in here to Federal Court and appeared before Chief
Judge Scott 0. Wright, correct?

A: That's correct.
Q: And at that time you were placed under oath, correct?
A: Yes, sir.
Q: And at that time you tendered a guilty plea to conspiring with your

brother over here to submit false statements to banks, right?
A: That's correct.
Q: And -

[Objection renewed. Bench conference and motion for mistrial. Denied.]
Id.

196. Id. at 328.
197. Id. at 337 (Lay, J., dissenting).
198. Id. at 339 (Lay, J., dissenting). Chief Judge lay noted:

In Gullo, the prosecutor's questioning and statements had not specifically in-
formed the jury that the co-conspirator had pleaded guilty to a conspiracy
with the defendant. The court, however, correctly reasoned that the jury
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Second, the court in Kroh attempted to justify its holding by
finding that on direct examination the government did not mention
the names of the parties in the conspiracy, and that this prevented
the jurors from knowing who was involved in the conspiracy with
George Kroh.199 The dissent attacked this rationale, stating that, "[i]f
we believe in this, we believe in tooth fairies."2° ° The jury knew
from the indictment, which was read at the beginning of the trial,
that John and George were both charged with conspiring to defraud
banks.20 1 Also, the jury knew from the prosecutor's opening state-
ment that George had pled guilty to a conspiracy. 202 The court was
wrong to assume that the jurors would not connect the conspiracies;
as emphasized by the dissent, jurors know that it "'takes two to
tango in a conspiracy.' "203

Third, the court concluded that "it was proper for the govern-
ment to ask George Kroh on redirect examination whether he had
pleaded guilty to conspiracy with his brother."2° 4 The court believed
that this line of questioning was proper because the defense counsel
had opened the door for the government to impeach George.205 Dur-
ing cross-examination, George Kroh denied that he had agreed with
John to defraud banks.2°* Because of this denial, the government
was allowed to impeach George by mentioning that George had previ-

could infer from the indictment-which listed both the defendant's and the
co-conspirator's names-that the co-conspirator had pleaded guilty to conspir-
ing with the defendant.

Id. at 339 n.6 (citing United States v. Gullo, 502 F.2d 759, 761 n.3 (3d Cir. 1974)).
199. Kroh, 915 F.2d at 338 (Lay, J., dissenting).
200. Id. at 338-39 (Lay, J., dissenting).
201. Id. at 339 (Lay, J., dissenting). See supra note 192 and accompanying text.
202. Id. at 328. See supra note 193 and accompanying text.
203. Kroh, 915 F.2d at 339 (Lay, J., dissenting).
204. Id. at 332.
205. Id. ( United States v. Braidlow, 806 F.2d 781, 783 (8th Cir. 1986) (stating that

otherwise inadmissible evidence may be allowed when clarifying an issue that was
opened up by the opposing counsel). See supra note 53 and accompanying text.

206. See id. at 330. The following exchange took place during cross-examination of
George Kroh:

Q: (by defense counsel): Is it also correct to say that you never agreed with
Jack to make a false statement on a balance sheet?

A: (by George Kroh): Do you mean like we sat down together and agreed?
Q: Right.
A: I would say that's--we didn't sit down and write something up, no.
Q: Nor did he come to you and say, "Jack [sic], I am going to file a false finan-

cial statement on your behalf"?
A: No.
Q: And you had no knowledge of him having done so until after the fact?
A: That's correct.
Q: You and Jack never agreed to defraud any bank, did you?
A: Again, we didn't sit down and draw up an agreement and sign some agree-

ment that we were going out to defraud banks, no sir.
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ously pled guilty to defrauding banks.2° Although the court found
that the admission of George Kroh's guilty plea was justified in light
of its impeachment purposes, this evidence was wrongfully
maneuvered into the trial by the government. 2° s Because the guilty
plea was brought to the jury's attention at other times during the
trial, this final mention of the conspiracy between George and John,
under the guise of impeachment, was obviously part of the govern-
ment's strategy to use the guilty plea as substantive evidence against
John.2° Therefore, as noted by the dissent, it was wrong for the
court to accept this "prejudicial use of the guilty plea without any ex-
acting analysis of the government's tactic."21 0

Fourth, the court believed that any error committed was harm-
less because the government had presented sufficient evidence to
convict John Kroh.211 However, there was also evidence to support a
finding that John did not make misrepresentations to the three
banks.2 12 First, John Kroh was not responsible for updating the
figures on his financial statements. 213 Second, bank officials had
stated during trial that whether John had used the loan proceeds for
personal investments or Kroh Brothers Development Company
("KBDC") was immaterial to their decision to make the loan.21 4 De-
spite this evidence, the admission of George Kroh's guilty plea may
have had such a severe impact on the jury that it impaired any de-
fense that John could have presented.2 15 All thirteen charges against
John Kroh were related, and essential to those charges was Kroh's
credibility.2 16 Chief Judge Lay, in his dissenting opinion, stated that
"nothing could have been more unfairly prejudicial to him than
George Kroh's accusatory guilty plea that he had conspired with
John to commit the bank fraud in question.... [Tihe admission of
George Kroh's guilty plea tainted the entire trial. '217

Finally, the court stated that the two cautionary instructions to
the jury cured any error.21 8 However, the court failed to recognize
that the remedial effects of a cautionary instruction have been

207. See id. at 332. See supru note 195 and accompanying text.
208. See id. at 339 (Lay, J., dissenting). See ifra notes 209, 210 and accompanying

text.
209. Kroh, 915 F.2d at 339 (Lay, J., dissenting).
210. Id. at 336 (Lay, J., dissenting).
211. Id. at 334.
212. See inifra note 213 and accompanying text.
213. Kroh, 915 F.2d at 341 (Lay, J., dissenting).
214. Id.
215. Kroh, 896 F.2d 1524, 1532 (8th Cir.) (panel decision), rev'd, 915 F.2d 326 (1990).
216. Id.
217. Kroh, 915 F.2d at 340-41 (Lay, J., dissenting).
218. Id. at 331.
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demonstrated as being questionable. 19 As noted by the dissent, "in
certain cases jurors are incapable of ignoring highly prejudicial evi-
dence."m In Kroh, the reliance on a jury instruction to erase the
prejudice to the defendant is not justified in light of the logical as-
sumption that the jurors will make that if George pled guilty, the de-
fendant must be guilty also.2' It would be a mistake to believe that
any jury could fairly evaluate John Kroh's defense after being told
that his brother, a co-conspirator, pled guilty to the same crime.2M
Therefore, the majority's reliance on the cautionary instruction was
wrong and a more thorough analysis of the situation should have
been made.m In Bruton v. United States, 4 the United States
Supreme Court declared that "it may also be a denial of due process
to rely on a jury's presumed ability to disregard a co-defendant's con-
fession ... ."225 In light of the Eighth Circuit's conclusion in Kroh
that the jury instructions were sufficient to eliminate prejudice, the
decision in Kroh is in conflict with the United States Supreme
Court's holding in Bruton.=

There are other cases that, although based on similar facts, do
not reach conclusions similar to the one reached by the court in
Kroh.m22 In United States v. Casto,228 the United States Court of Ap-
peals for the Fifth Circuit opined that it is improper to admit evi-
dence of a co-defendant's guilty plea, even when a cautionary
instruction is given, when the guilty plea necessarily implicates the
defendant.m This rule was not applied by the court in Kroh.23 0 In
contrast, the majority in Kroh condoned the principle that the gov-
ernment could use the co-conspirator's guilty plea even though the
plea implicated the defendant.231 Chief Judge Lay, in his dissenting

219. See Bruton v. United States, 391 U.S. 123, 135 (1968) (expressing doubt about
the ability of the jury to follow instructions); United States v. Baete, 414 F.2d 782, 783
(5th Cir. 1969) (recognizing that in some circumstances a corrective instruction is in-
sufficient); Odom v. United States, 377 F.2d 853, 860 (5th Cir. 1967) (stating that preju-
dicial statements are hard to erase from the jurors' minds). See supra notes 125 and
148 and accompanying text; see infra notes 220-223 and accompanying text.

220. Kroh, 915 F.2d at 337 (Lay, J., dissenting).
221. Kroh, 896 F.2d at 1532 (panel decision).
222. Id. at 1534 n.10.
223. Kroh, 915 F.2d at 342 (Lay, J., dissenting).
224. 391 U.S. 123 (1968).
225. Bruton, 391 U.S. at 130. See supra notes 140-148 and accompanying text.
226. Bruton, 391 U.S. at 137 (holding that the jury instructions did not safeguard

the defendants' constitutional rights). See supra notes 7, 8, 54 and accompanying text.
227. See infra notes 229-231, 235-237, 242-244 and accompanying text.
228. 889 F.2d 562 (5th Cir. 1989).
229. Caato, 889 F.2d at 568 (citing United States v. Baete, 414 F.2d 782, 783-84 (5th

Cir. 1969)).
230. Kroh, 915 F.2d at 335-36 (Lay, J., dissenting). See infra note 231 and accompa-

nying text.
231. Id.
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opinion in Kroh, stated that the government's obvious purpose was to
inform the jury of the co-conspirator's guilty plea, and from this the
jury could reason that if the co-conspirator is guilty the defendant
must also be guilty.232 With information about the conspiracy al-
ready presented to the jury through the indictment, the guilty plea of
the co-conspirator would automatically implicate the defendant and
be used by the jury to decide the question of his guilt.=

Another Fifth Circuit case, United States v. Miranda,2 34 demon-
strated how the prosecution had used the co-conspirator's guilty plea
as substantive evidence against the defendant and concluded that use
of the guilty plea in this way was inherent error.2 The widely ac-
cepted rule that the guilty plea of a co-conspirator may not be used as
substantive evidence against the defendant was stressed by the ma-
jority in Kroh,236 but the government did not adhere to that rule.2 3 7

The government claimed that it wanted to introduce the guilty plea
of George Kroh in order to bolster his credibility, however, the de-
fense counsel had never planned to attack George Kroh's credibil-
ity.m Also, the testimony of George Kroh was not necessary or
helpful to the government's case, thus leading to the assumption that
the testimony was only offered to influence the jury in its determina-
tion of John Kroh's guilt.m The use of a co-conspirator's plea of
guilt can be very prejudicial unless the government clearly shows
that the evidence is being offered for a proper purpose - in Kroh,
the government failed to give a proper explanation.240 As noted by
the dissent, "[t]he obvious inference is that the government was pri-
marily interested in introducing George's plea as evidence of John
Kroh's guilt, an improper purpose." 24

The Third Circuit is also in conflict with the court in Kroh in
light of its previous refusal to allow a co-defendant's guilty plea into
evidence for public policy reasons. 4  In United States v. Toner,Ms
the United States Court of Appeals for the Third Circuit stated that
"[tihe foundation of the countervailing policy is the right of every de-
fendant to stand or fall with the proof of the charge made against

232. Id. at 336 (Lay, J., dissenting).
233. Id. at 336, 339 (Lay, J., dissenting).
234. 593 F.2d 590 (5th Cir. 1979).
235. Miranda, 593 F.2d at 595.
236. Kroh, 915 F.2d at 331.
237. Id. at 338 (Lay, J., dissenting).
238. Kroh, 915 F.2d at 339 (Lay, J., dissenting).
239. Id. at 338 n.4. (Lay, J., dissenting).
240. Id. (citing United States v. Fleetwood, 528 F.2d 528, 533 (5th Cir. 1976)). See

supra notes 1, 56, 58-63 and accompanying text.
241. Kroh, 915 F.2d at 338 (Lay, J., dissenting).
242. See id. at 336 (citing U.S. v. Toner, 173 F.2d 140, 142 (3d Cir. 1949)).
243. 173 F.2d 140 (3d Cir. 1949).
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him, not against somebody else."2 " In Kroh, the dissent argued that
George Kroh's guilty plea was used as substantive evidence against
the defendant, stating that by using the guilty plea in that way the
government undermined John's basic right "to have his guilt deter-
mined upon the evidence against him, not on whether a co-offender
pleaded guilty to the same charge."'245

CONCLUSION

The decision in United States v. Kroh 2  to allow the co-conspira-
tor's guilty plea into evidence was clearly a disregard of the defend-
ant's rights to a fair trial. The Eighth Circuit has consistently held
that a co-conspirator's guilty plea is admissible in the trial of another
conspirator. However, the decision to admit such evidence should be
based on the prosecution's purpose for using the plea and as the dis-
sent in Kroh stated, "[e]ach case must turn on its own facts."2' 7

Great care must be exercised when using such unfairly prejudicial
evidence in trials and before the co-conspirator's guilty plea is admit-
ted, a thorough analysis must be made of the need for the evidence
and the extent of the impact on the defendant and jury. To merely
rely on a cautionary instruction to the jury to cure all prejudice to
the defendant has been demonstrated by the United States Supreme
Court as "naive." 2 s

In Kroh, the Eighth Circuit failed to apply a reasoned analysis as
to the proper admissibility of the guilty plea. As Justice Jackson, of
the United States Supreme Court, stated in his concurring opinion in
Krulewitch v. United States:249

A co-defendant in a conspiracy trial occupies an uneasy seat.
There generally will be evidence of wrongdoing by some-
body. It is difficult for the individual to make his own case
stand on its merits in the minds of jurors who are ready to
believe that birds of a feather are flocked together. If he is
silent, he is taken to admit it and if, as often happens, co-de-
fendants can be produced into accusing or contradicting each
other, they convict each other.25°

Joan C. Jackson-'92

244. Toner, 173 F.2d at 142.
245. Kroh, 915 F.2d at 339 (Lay, J., dissenting) (citing Fleetwood, 528 F.2d at 532)).
246. 915 F.2d 326 (8th Cir. 1990).
247. Kroh, 915 F.2d at 342 (Lay, J., dissenting).
248. Krulewitch v. United States, 336 U.S. 440, 453 (1949). See supra notes 131 and

136 and accompanying text.
249. 336 U.S. 440 (1949).
250. Id. at 454.
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