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NEBRASKA'S "EXCEPTIONAL DEPRAVITY"
LANGUAGE AT DEATH'S DOOR: MOORE V. CLARKE

INTRODUCTION

Once a defendant is found guilty of first-degree murder in Ne-
braska, the factual circumstances surrounding the murder largely de-
termine whether the defendant is sentenced to life imprisonment or
death.' In 1973, the Nebraska Unicameral enacted a statute defining
eight aggravating circumstances to assist sentencing judges in deter-
mining whether a particular first-degree murder warranted the im-
position of the death penalty.2 In order to impose the death penalty,
a sentencing judge or panel must find that an aggravating circum-
stance(s) exists, and that the aggravating circumstance(s) outweighs
any mitigating circumstance(s) that may exist.3

One of the most controversial aggravating circumstances is Ne-
braska Revised Statutes section 29-2523(1)(d) which provides that
"[t]he murder was especially heinous, atrocious, cruel, or manifested
exceptional depravity by ordinary standards of morality and intelli-
gence."'4 The Nebraska Supreme Court has construed this aggravat-
ing circumstance to consist of two prongs which may be considered
either disjunctively or conjunctively by sentencing judges.5 The first
prong focuses on the facts of the murder and requires sentencing
judges to determine whether the murder was "especially heinous,
atrocious, [or] cruel. ' 6 The second prong focuses on the state of mind
of the perpetrator and requires sentencing judges to determine
whether the perpetrator in committing the murder "manifested ex-
ceptional depravity by ordinary standards of morality and intelli-
gence."'7 The United States Court of Appeals for the Eighth Circuit
in Moore v. C/arke8 held that the second prong of aggravating cir-
cumstance (1)(d) is unconstitutionally vague both as written by the
legislature and as construed by the Nebraska Supreme Court.9

In light of the Moore decision, this Note examines how the sec-
ond prong of aggravating circumstance (1)(d) has been construed and

1. See NEB. REv. STAT. § 29-2522 (Reissue 1989).
2. Id. at § 29-2523.
3. Id. at § 29-2519.
4. Id. See infra notes 242-401 and accompanying text. NEB. REv. STAT. § 29-

2523(1)(d) will hereinafter be referred to as "(1)(d)."
5. See infra notes 52-54 and accompanying text.
6. See infro, note 52 and accompanying text.
7. See infrra note 53 and accompanying text.
8. 904 F.2d 1226 (8th Cir. 1990).
9. Id. at 1233.
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applied in Nebraska. 10 This Note also analyzes the Eighth Circuit
panel's decision in Moore and concludes that the majority opinion
failed to fully explore the reasons why the second prong of aggravat-
ing circumstance (1)(d) was unconstitutionally vague as applied to
the case." Finally, this Note questions the propriety of the major-
ity's statements in dicta that the Nebraska Supreme Court's current
judicial construction of "exceptional depravity" is unconstitutionally
vague.

12

FACTS AND HOLDING

On or about August 20, 1979, Carey Dean Moore purchased a
handgun from an Omaha cabdriver who had pawned the handgun.' 3

Together Moore and the cabdriver went to the pawnshop, where
Moore redeemed the gun.14 Moore paid the cabdriver an additional
fifty dollars and test-fired the gun.' 5

The following evening, Moore located a telephone booth in
downtown Omaha and telephoned a number of cabs to discover how
quickly each driver would respond to his telephone call.'6 Moore
then proceeded to hide near the vicinity of the telephone booth, as he
awaited the arrival of each cabdriver.17 As the cabs arrived, Moore
remained hidden, but he observed each cabdriver to determine
whether the driver was old enough to be a suitable victim.' s

Later that same evening, Moore went to the Smoke Pit Barbecue
and Lounge located at 25th and Farnam Streets in Omaha.19 From
the restaurant, Moore telephoned for a cab.2° Reuel Eugene Van
Ness, Jr., a cab driver for Safeway Cabs, Inc. was dispatched to the
Smoke Pit in response.2 1 When Van Ness arrived, he entered the
restaurant and shouted that a cab for "Bill" was waiting outside.22

After seeing Van Ness, Moore and another individual went outside,
entered the cab, and drove off towards Dam Site 16.2 3

10. See infra notes 242-401 and accompanying text.
11. See infra notes 409-556 and accompanying text.
12. See infra notes 557-88 and accompanying text.
13. State v. Moore, 210 Neb. 457, 461, 316 N.W.2d 33, 36 cert denied sub nom.

Moore v. Nebraska, 456 U.S. 984 (1982).
14. id.
15. Id.
16. Id. at 461-62, 316 N.W.2d at 36-37.
17. Id. at 461, 316 N.W.2d at 37.
18. Id.
19. Brief of Appellant at 7, State v. Moore, 210 Neb. 457, 316 N.W.2d 33 (No.

43557), cert denied sub nom Moore v. Nebraska, 456 U.S. 984 (1982).
20. See id.
21. Id. at 7-8.
22. Id. at 7.
23. Id. at 7-8.
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Upon reaching a secluded area inside the dam site, Moore shot
Van Ness once in the shoulder and twice in the back.24 Moore then
robbed Van Ness and pushed him out of the cab onto the center of an
access road.25 Van Ness died from multiple gunshot wounds.2 His
body was found at approximately 6:30 am. on the morning of August
22, 1979.2

Four days later, another Omaha cabdriver fell victim to Moore's
robbery-homicide scheme.28 On the evening of August 26, 1979,
Moore went to the Greyhound Bus depot located at 18th and Farnam
Streets.29 Maynard D. Helgeland, a cabdriver, was parked outside
the depot in his cab.3° Upon seeing an older driver in a lone cab,
Moore entered the cab and directed Helgeland to drive him to the
Benson area of Omaha.3 ' Sometime thereafter, Moore shot Helge-
land three times in the head and robbed him.3 2 The body of Helge-
land was found in the front seat of his cab in the area of 22nd and
Leavenworth Streets in the early morning of August 27, 1 9 7 9.ss
Helgeland died from multiple gunshot wounds.34

On August 29, 1979, Moore was driving a cab on an Iowa highway
near Charles City, Iowa, when he passed a radar surveillance point in
excess of the speed limit.35 An Iowa state trooper chased Moore and
stopped the vehicle a short distance later.36 A check of the license
plate of the vehicle revealed that the cab was stolen, and the state
troopers arrested Moore for auto theft and advised him of his
rights.3 After transporting Moore to the police station, the State Pa-
trol officers returned to secure the stolen cab and found a .32 auto-
matic weapon and a box of ammunition inside the cab.ss

In a procedural follow-up to the auto theft, the Iowa police con-
tacted the Omaha Police Department.3 9 Suspecting that there might
exist a possible connection between Moore and the deaths of two
Omaha cab drivers killed by the same type of handgun, the Omaha

24. Brief of Appellee at 4, State v. Moore, 210 Neb. 457, 316 N.W.2d 33 (No. 43557),
cert denied sub nom Moore v. Nebraska, 456 U.S. 984 (1982).

25. Id. Brief of Appellant at 7.
26. Brief of Appellant at 7.
27. Id.
28. Moore, 210 Neb. at 461-62, 316 N.W.2d at 37.
29. Id. at 461, 316 N.W.2d at 37.
30. Id. at 459, 462, 316 N.W.2d at 35, 37.
31. Id. at 462, 316 N.W.2d at 37.
32. Brief of Appellee at 4.
33. Brief of Appellant at 7.
34. Id.
35. Id. at 9.
36. Id.
37. Id. at 9-10.
38. Id. at 10.
39. Id.
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police advised the Iowa police to hold Moore in jail.4° When the
Omaha police arrived at the Iowa jail and interviewed Moore, he vol-
untarily admitted that he had murdered both Van Ness and
Helgeland.

41

After waiving a jury trial, Moore was convicted of two counts of
first-degree murder in Douglas County District Court.4 A sentenc-
ing hearing was conducted on May 22, 1980.4 A three judge sentenc-
ing panel found beyond a reasonable doubt that the murders
committed by Moore manifested exceptional depravity.44 In its Or-
der of Sentence, the sentencing panel supported its holding that the
murders manifested "exceptional depravity" by its finding that
Moore had not killed his victims out of panic or impulse, but rather
that he had planned the crimes sometime in advance of the first mur-
der, and had specifically targeted as his victims older men as opposed
to men who were nearer to his age.45 In finding the presence of ex-
ceptional depravity, the sentencing panel relied on the defendant's
own statements in his confession to Omaha police officers." During
his custody in Charles City, Iowa, Moore told the officers that he
found it easier to shoot older men as opposed to men closer to his
own age.47 On June 20, 1980, the panel sentenced Moore on each
count of first-degree murder to death by electrocution."

In accordance with section 29-2521.02 of the Nebraska Revised
Statutes, the case came before the Nebraska Supreme Court on auto-
matic review.49 Among numerous errors assigned, Moore alleged
that the aggravating and mitigating circumstances listed in section 29-
2523 were unconstitutionally vague and that their interpretation by
the Nebraska Supreme Court had failed to remove their ambiguity. 5°

40. Id.
41. Id.
42. Moore, 210 Neb. at 458, 459, 316 N.W.2d at 33, 35.
43. Id. at 459, 316 N.W.2d at 35.
44. Id. at 459, 465, 316 N.W.2d at 33, 38. See infra note 52.
45. Order of Sentence at 9-10, State v. Moore, No. 106 p. 55 (Neb. Douglas County

Dist. Ct. June 20, 1980).
46. Id.
47. Id.
48. Moore, 210 Neb. at 459, 316 N.W.2d at 36.
49. Id. § 29-2521.02 reads in pertinent part: "he Supreme Court shall within a

reasonable time after July 22, 1978, review and analyze all cases involving criminal
homicide committed on or after April 20, 1973." NEB. REV. STAT. § 29-2521.02 (Reissue
1989).

50. Moore, 210 Neb. at 459, 316 N.W.2d at 36. section 29-2523 provide in relevant
parts:

(1) Aggravating Circumstances:
(a) The offender was previously convicted of another murder or a crime

involving the use or threat of violence to the person, or has a substan-
tial history of serious assaultive or terrorizing criminal activity;

(b) The murder was committed in an apparent effort to conceal the com-

1022 [Vol. 24



DEATH PENALTY

In addressing Moore's claim of vagueness, the Nebraska Supreme
Court stated that aggravating circumstance (1)(d) disjunctively de-
scribed two separate circumstances that may operate either conjunc-
tively or independently. 51 The court declared that the first
circumstance pertains to the murder of the victim, and specifically, to
whether the victim suffered an "especially heinous, atrocious, or
cruel" death.5 2 The second circumstance, the court said, pertains to
the actor's state of mind, and "indicates a state of mind 'totally and
senselessly bereft of any regard for human life.' "53 The court agreed
with the sentencing panel that the first prong did not apply because
Moore's victims had died instantaneously from their gunshot
wounds.5 The court, however, affirmed the sentencing panel's find-
ing that in killing both of his victims, Moore had manifested excep-
tional depravity and had exhibited a total and senseless disregard for
human life.55

In affirming the finding of the sentencing panel, the court fo-

mission of a crime, or to conceal the identity of the perpetrator of a
crime;

(c) The murder was committed for hire, or for pecuniary gain, or the de-
fendant hired another to commit the murder for the defendant;

(d) The murder was especially heinous, atrocious, cruel, or manifested ex-
ceptional depravity by ordinary standards of morality and intelligence;

(e) At the time the murder was committed, the offender also committed
another murder;

(f) The offender knowingly created a great risk of death to at least sev-
eral persons;

(g) The victim was a law enforcement officer or a public servant having
custody of the offender or another; or

(h) The crime was committed to disrupt or hinder the lawful exercise of
any governmental function or the enforcement of the laws.

(2) Mitigating Circumstances:
(a) The offender has no significant history of prior criminal activity;
(b) The offender acted under unusual pressures or influences or under

the domination of another person;
(c) The crime was committed while the offender was under the influence

of extreme mental or emotional disturbance;
(d) The age of the defendant at the time of the crime;
(e) The offender was an accomplice in the crime committed by another

person and his participation was relatively minor;
(f) The victim was a participant in the defendant's conduct or consented

to the act; or
(g) At the time of the crime, the capacity of the defendant to appreciate

the wrongfulness of his conduct or to conform his conduct to the re-
quirements of law was impaired as a result of mental illness, mental
defect, or intoxication.

NEB. REv. STAT. § 29-2523 (Reissue 1989).
51. Moore, 210 Neb. at 470, 316 N.W.2d at 41.
52. Id.
53. Id. (quoting State v. Holtan, 197 Neb. 544, 547, 250 N.W.2d 876, 880 (1977)).
54. Moore, 210 Neb. at 470, 316 N.W.2d at 41. Order of Sentence at 9.
55. Moore, 210 Neb. at 470-71, 316 N.W.2d at 41. With regard to both murders, the

sentencing panel also found aggravating circumstance (1)(b) to exist beyond a reason-
able doubt as both murders were committed to conceal the identity of the offender.
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cused on three factual findings. First, Moore had coldly calculated
the two murders as part of his robbery scheme. 56 Second, Moore had
intended to continue robbing and murdering cabdrivers as long as his
needs demanded.5 7 Finally, Moore had intentionally selected both
murder victims based on their ages.ms Moore's own statements to po-
lice while in custody, the court declared, evidenced his unstated con-
clusion that a human life of a middle-aged person was less valuable
than the life of a younger person.59

All seven judges hearing the case affirmed Moore's conviction 6 °

and a majority affirmed the imposition of the death penalty.61 Chief
Justice Krivosha and Judge White dissented on the death penalty,
suggesting instead that Moore be imprisoned for the remainder of his
natural life.62

Pursuant to section 29-3001 of the Nebraska Postconviction Pro-
ceedings Act, Moore initiated a post-conviction appeal in Douglas
County District Court and filed a motion to vacate and set aside his
conviction and death sentence.63 The district court held that Moore
had failed to establish the presence of any reversible error that
would cause his conviction to be rendered "void or voidable" under
either the United States or Nebraska Constitutions."4

On appeal, the Nebraska Supreme Court affirmed the lower
court's order denying post-conviction relief.65 Moore filed a subse-
quent motion for a rehearing that was denied.6

Having exhausted all of his remedies in Nebraska state courts,
Moore petitioned for a writ of habeas corpus in the United States

Regarding the murder of Helgeland, the panel also found aggravating circumstance
(1)(a) to exist beyond a reasonable doubt. Id. at 465, 316 N.W.2d at 38.

56. Id. at 471, 316 N.W.2d at 41.
57. Id.
58. Id.
59. Id.
60. Id. at 459, 480-81, 316 N.W.2d at 35, 46.
61. Id. at 480, 316 N.W.2d at 46.
62. Id. at 480-81, 316 N.W.2d at 46.
63. State v. Moore, 217 Neb. 609, 350 N.W.2d 14, 14-15 (1984). Section 29-3001 pro-

vides in pertinent part:
A prisoner in custody under sentence and claiming a right to be released on
the ground that there was such a denial or infringement of the rights of the
prisoner as to render the judgment void or voidable under the Constitution of
this state or the Constitution of the United States, may file a verified motion
at any time in the court which imposed such sentence, stating the grounds re-
lied upon, and asking the court to vacate or set aside the sentence.

NEB. REV. STAT. § 29-3001 (Reissue 1989).
64. Moore, 217 Neb. at 610, 350 N.W.2d at 16.
65. Id. at 611, 350 N.W.2d at 17.
66. Report, Recommendation, and Order at 1, Moore v. Grammer, No. CV84-L-754

(D. Neb. filed May 23, 1988).
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District Court for the District of Nebraska.67 Later, Moore filed an
amended petition for writ of habeas corpus that raised a total of six-
teen assignments of error, including a claim that aggravating circum-
stance (1)(d) was unconstitutionally vague and violated the eighth
and fourteenth amendments of the United States Constitution.68 On
May 23, 1988, United States Magistrate David Piester issued a Report,
Recommendation, and Order in which he recommended that Moore's
petition be granted solely with respect to that part of Moore's claim
which alleged that the application of aggravating circumstance (1)(d)
to both of the murders committed by Moore was unconstitutionally
vague.69 The Magistrate denied all of the other claims in the peti-
tion.70 The Magistrate also recommended that Moore's death sen-
tence be reduced to life imprisonment, unless Nebraska commenced
capital resentencing proceedings within a reasonable time after judg-
ment became final.71

In a Memorandum of Decision issued on September 20, 1988,
Judge Warren K. Urbom adopted the Report, Recommendation, and
Order of Magistrate Piester.72 Specifically, Judge Urbom adopted the
Magistrate's analysis and conclusion that the application of aggravat-
ing circumstance (1)(d) of section 29-2523 was unconstitutionally
vague.73 In his Order, Judge Urbom granted Moore's petition for a
writ of habeas corpus with respect to the portion of his claim chal-
lenging the constitutionality of aggravating circumstance (1)(d). 74

Judge Urbom further ordered that Moore's sentence be reduced to
life imprisonment, unless Nebraska initiated capital resentencing
procedures within sixty days after the Order became final following
any appeal. 75

In June, 1989, Harold W. Clarke, the Warden of the Nebraska
State Penitentiary, appealed the case to the United States Court of
Appeals for the Eighth Circuit.76 The primary issue raised on appeal
was whether the Nebraska Supreme Court had interpreted the ex-
ceptional depravity language contained in aggravating circumstance

67. Id.
68. Id. at 1-2.
69. See id. at 44.
70. Id.
71. Id. at 44-45.
72. Memorandum of Decision on Petition for Writ of Habeas Corpus at 1, Moore

v. Clarke, No. CV84-L-754, (D. Neb. filed Sept. 20, 1988), habeas corpus granted, 904
F.2d 1226 (8th Cir. 1990).

73. Id.
74. Order on Petition for Writ of Habeas Corpus at 1, Moore v. Clarke, No. CV84-

L-754 (D. Neb. filed Sept. 20, 1988), habeas corpus granted, 904 F.2d 1226 (8th Cir.
1990).

75. Id.
76. Moore v. Clarke, 904 F.2d 1226, 1226 (8th Cir. 1990).

1991] 1025



CREIGHTON LAW REVIEW

(1)(d) so as to direct and limit a sentencing panel's discretion.77 Ac-
cording to the Eighth Circuit, the resolution of this issue depended
on whether the Nebraska Supreme Court had interpreted the critical
language of the aggravating circumstance relied upon to impose the
death penalty in an arbitrary, capricious, or discriminatory manner,
and provided the state's sentencing bodies with a "meaningful basis
for distinguishing the few cases in which [the death penalty] is im-
posed from the many cases in which it is not."7 8

After analyzing the manner in which the Nebraska Supreme
Court had construed the phrase "exceptional depravity" prior to the
time Moore was sentenced to death, a majority of the panel affirmed
the federal district court's order granting a writ of habeas corpus.79

The court held that the Nebraska Supreme Court had failed to pro-
vide sentencing bodies with sufficient guidance to determine whether
a murder manifested "exceptional depravity." °

The majority acknowledged that the Nebraska Supreme Court
had made an earnest attempt to clarify the facially vague language of
(1)(d) in cases subsequent to Moore.8l However, the majority stated
that the crux of the issue before the court was the clarity of the ex-
ceptional depravity language contained in (1)(d) at the time Moore
was sentenced.8 2 The majority stated that cases subsequent to Moore
had attempted to provide more objective criteria, but noted that
Moore's sentencing panel did not have the benefit of these later cases
in determining whether Moore should be given a death sentence.8s

In dicta, the majority stated that despite the attempt by the Nebraska
Supreme Court to clarify the statutory language of aggravating cir-
cumnstance (1)(d), the current construction of exceptional depravity
remained unconstitutionally vague. s4

In reaching this decision the majority of the panel reviewed the
Nebraska Supreme Court's construction of the challenged language
presented in cases prior to Moore.85 From these earlier cases, the
majority stated that it was possible to identify three phrases in which
the Nebraska Supreme Court had attempted to narrow the applica-
tion of the facially vague statutory language so as to bring it within

77. Id. at 1229.
78. Id. (quoting Furman v. Georgia, 408 U.S. 238, 313 (1972) (White, J.,

concurring)).
79. Moore, 904 F.2d at 1234.
80. Id. at 1230.
81. Id. at 1231-32.
82. Id. at 1231.
83. Id.
84. Id. at 1232.
85. Id. at 1229-31.
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the confines of constitutionality.ss First, the Nebraska Supreme
Court had construed exceptional depravity to mean "so coldly calcu-
lated as to indicate a state of mind totally and senselessly bereft of
regard for human life."87 Second, the Nebraska Supreme Court had
construed the challenged language to mean "unresisting victims."ss
Finally, the Nebraska Supreme Court had construed the critical lan-
guage of the statute to mean "exceptional."8 9

Upon examining these three phrases, the majority declared that
the definitional language employed in the pre-Moore cases provided
little objective guidance to a sentencing panel faced with the task of
determining whether Moore's murders "manifested exceptional de-
pravity by ordinary standards of morality and intelligence."' 9 Specif-
ically, the court targeted the constructional phrases "absence of
regard for human life," "exceptional," and "unresisting victim" as be-
ing of little value, because the language leaves a sentencing panel
with only subjective, scattered, and unilluminating fragments for a
definition. 91 These mere fragments, the court declared, cannot be re-
lied upon to limit the discretion of a Nebraska sentencing panel.92

In dissent, Senior Circuit Judge Floyd Gibson stated that he be-
lieved that the Nebraska Supreme Court had, at the time of Moore's
sentencing, construed the exceptional depravity aggravating circum-
stance in such a way as to bring the language within the confines of
constitutionality.93 Although the dissent conceded that the excep-
tional depravity language as written and construed required a sen-
tencing body to engage in some subjective consideration, he disagreed
with the majority that such subjectivity was constitutionally imper-
missible.94 The dissent declared that any aggravating circumstance
which focuses on the actor's state of mind necessarily involves a cer-
tain degree of subjective consideration.95 The dissent concluded that
aggravating circumstance (1)(d) as construed by the Nebraska
Supreme Court was not unconstitutionally vague, and stated that by
any standards, Moore's conduct was exceptionally depraved.96

86. Id. at 1229-30.
87. Id. at 1230.
88. Id.
89. Id.
90. Id. at 1230-31 (quoting NEB. REV. STAT. § 29-2523(1)(d) (Reissue 1989)).
91. See Moore, 904 F.2d at 1229-32.
92. See id. at 1223.
93. Id. at 1235 (Gibson, J., dissenting).
94. Id.
95. Id. at 1236.
96. Id.
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BACKGROUND

CONTEMPORARY DEATH PENALTY JURISPRUDENCE IN AMERICA

Contemporary death penalty jurisprudence in America originates
in the United States Supreme Court's 1972 Furman v. Geoa 97 deci-
sion in which the Court held that the arbitrary, capricious, and dis-
criminatory imposition of the death penalty constituted "cruel and
unusual punishment in violation of the Eighth and Fourteenth
Amendments."9 8 A fundamental premise underlying this holding
was the acknowledgement that death is a unique punishment both in
terms of its severity and irrevocability. 9 Justice Stewart declared
that a capital sentencing system which authorized the unique penalty
of death to be imposed in a "freakish" and "wanton" manner violated
the eighth and fourteenth amendments. 1°° Instead, Furman man-
dated that where a state sentencing authority is afforded discretion
on a matter so critical as to whether the life of a human being will be
taken or spared, its discretion must be directed and limited in scope
so as to reduce the risk of completely arbitrary and capricious state
action.101 According to Furman, a state must provide its sentencing
bodies with a "meaningful basis for distinguishing the few cases in
which [the death penalty] is imposed from the many cases in which it
is not."

1 0 2

Furman and its progeny have focused on the capital sentencing
procedures under which defendants were sentenced, rather than on
the imposition of the death penalty itself.10 3 A constant theme run-
ning through capital punishment cases has been an emphasis on the
constitutional guarantees of procedural protections aimed at ensuring
that the death penalty is imposed in a consistent and rational man-
ner.10 4 If a state elects to authorize capital punishment, the Court
has declared that the state has a constitutional obligation to define
and apply its law in a way that avoids the arbitrary and capricious

97. 408 U.S. 238 (1972).
98. Id. at 239-40.
99. Id. at 306 (Stewart, J., concurring); Rosen, The "Especially Heinous" Aggra-

vating Circumstance in Capital Cases - The Standardless Standard, 64 N.C.L. REv. 941,
946 (1986).

100. Furman, 408 U.S. 238, 310 (1972) (Stewart, J., concurring).
101. Gregg v. Georgia, 428 U.S. 153, 189 (1976) (discussing the importance of the

Furman decision).
102. Furman, 408 U.S. at 313 (White, J., concurring).
103. Rosen, 64 N.C.L. REV. at 946.
104. Barclay v. Florida, 463 U.S. 939, 960 (1983) (Stevens, J., concurring). See Bar-

clay v. Florida, 463 U.S. 939, 960 (1983) (Stevens, J., concurring) (stating, "A constant
theme of our cases - from Gregg and Proffitt through Godfey, Eddings, and most re-
cently Zant - has been emphasis on procedural protections that are intended to en-
sure that the death penalty will be imposed in a consistent, rational manner.").
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imposition of the death penalty.10 5 To satisfy this constitutional re-
sponsibility, a state must first define the crimes for which the death
penalty may be imposed in such a way as to obviate "standardless
sentencing discretion."'1° Second, a state must channel the discretion
of its sentencing authorities by means of "clear and objective stan-
dards"'' ° 7 that focus on the "character of the individual and the cir-
cumstances of the crime"'l 8 and that provide "specific and detailed
guidance" to the sentencing authority.1° 9 Third, a state is required to
"make rationally reviewable the process for imposing a sentence of
death."110 Although the Court has refrained from providing the
states with specific guidance to meet their constitutional obligation,
the Court has stated that its mandate - that the death penalty be
imposed in a reasoned and consistent manner - could be accom-
plished by carefully drafted statutes which ensured that sentencing
authorities were provided with adequate information and guidance."'

THE SEARCH FOR MEANINGFUL CAPITAL SENTENCING STANDARDS

In the wake of Furman, many states enacted new capital sen-
tencing statutes.112 These newly enacted statutes contained an array
of procedural protections aimed at minimizing the arbitrary and ca-
pricious imposition of the death penalty." 3 Among the procedural
safeguards commonly adopted were a bifurcated criminal proceeding
that separated the determination of guilt from the determination of
the sentence to be imposed;114 automatic review of all capital punish-
ment cases; 1 5 and proportional review conducted by an appellate
court to determine whether a particular sentence imposed was com-
parable to sentences imposed in similar cases.116

As a further safeguard against arbitrariness and caprice, many
states enacted statutory standards consisting of aggravating and miti-

105. Spaziano v. Florida, 468 U.S. 447, 460 (1984).
106. Godfrey v. Georgia, 446 U.S. 420, 428 (1980) (citing Gregg v. Georgia, 428 U.S.

153, 196 n.4 7 (1976)).
107. Gregg, 428 U.S. at 198.
108. Zant v. Stephens, 462 U.S. 862, 879 (1983).
109. Proffitt v. Florida, 428 U.S. 242, 253 (1976).
110. Woodson v. North Carolina, 428 U.S. 280, 303 (1976).
111. See Gregg, 428 U.S. at 195.
112. Id. at 179-80.
113. See infra, notes 117-20 and accompanying text.
114. See, e.g., ARiz. REv. STAT. ANN. § 13-703(B) (1989); FLA. STAT. ANN.

§ 921.141(1) (West 1985); NEB. REV. STAT. § 29-2520 (Reissue 1989); OKLA. STAT. ANN.
tit. 21, § 701.10 (West 1983).

115. See, e.g., FLA. STAT. ANN. § 921.141(4) (West 1985); GA. CODE ANN. § 27-
2537(a) (Harrison 1988); OKLA. STAT. ANN. tit. 21, § 701.13(A) (West 1983).

116. See, e.g., GA. CODE ANN. § 27-2537(3) (1988); NEB. REv. STAT. § 29-2521.03 (Re-
issue 1989); OKLA. STAT. ANN. tit. 21, § 701.13(C)(3) (West 1983).
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gating circumstances designed to guide the decision-making of sen-
tencing authorities.117 The Court endorsed the enactment of
statutory standards and declared that the application and weighing of
such standards performed an important constitutional function by
circumscribing the class of crimes and persons eligible for a death
sentence.' 1 8 In Gregg v. Georgia,1 9 the Court stated that statutory
aggravating and mitigating circumstances served to apprise sentenc-
ing authorities of information pertinent to the imposition of the
death penalty and provided standards to guide sentencing bodies in
their use of that information.120 While the Court recognized that
statutory circumstances would be somewhat general by necessity and
incapable of mechanical application, the Court stated that the stan-
dards would provide guidance to a sentencing body and thereby re-
duce the likelihood of arbitrariness and caprice. 12 1 In Gregg, the
Court expressed confidence that if a sentencing body was given suffi-
cient guidance, then the concerns expressed in Furman - that the
death penalty not be imposed arbitrarily or capriciously -- would be
alleviated.

122

Such confidence, however, was not without reservation. In
Gregg, the Court acknowledged the possibility that a capital sentenc-
ing system could have such vague standards that the standards would
fail to sufficiently channel the decision-making patterns of sentenc-
ing authorities 2 3 Recognizing this possibility, the Court later set
forth a fundamental requirement that statutory aggravating and miti-
gating circumstances must satisfy the constitutional guarantees de-
rived from Furman.124 To pass constitutional muster, each statutory
circumstance "must genuinely narrow the class of persons eligible for
the death penalty," and must provide reasonable justification for the
imposition of a death sentence on the defendant compared to other
persons found guilty of murder.12 5

117. See, e.g., Aiuz. REv. STAT. ANN. § 13-703(G) (1989); FLA. STAT. ANN.
§ 921.141(6) (West 1985); GA. CODE ANN. § 27-2534.1(e) (1988); NEB. REv. STAT. § 29-
2523 (Reissue 1989); OKLA. STAT. ANN. tit. 21, § 701.12 (West 1983).

118. Zant, 426 U.S. at 878. See Gregg, 428 U.S. at 192-95.
119. 428 U.S. 153 (1976).
120. Id. at 195.
121. Id. at 193-95, 195 n.45.
122. Id. at 195.
123. Id. at 195 & n.46.
124. Zant, 462 U.S. at 876.
125. Id. at 877.
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THE EIGHTH AMENDMENT PRINCIPLE OF GUIDED DISCRETION AS
APPLIED TO "ESPECIALLY HEINOUS" AGGRAVATING
CIRCUMSTANCES

Despite efforts by state legislatures to carefully draft legislative
standards, federal habeas corpus petitioners soon attacked statutory
aggravating circumstances as vague and overbroad in violation of
Furman principles.1' One type of aggravating circumstance in par-
ticular has been subject to almost endless constitutional attack. 27

Although denoted in different states by a variety of terms, this type
of aggravating circumstance has been collectively described as the
"especially heinous" aggravating circumstance and authorizes the im-
position of the death penalty upon a finding that a murder was, in
some ill-defined and imprecise way, worse than other murders. 28

Among the phrases commonly used to denote this type of aggravating
circumstance are "especially heinous, atrocious, or cruel," "outra-
geously vile [or] wanton," or "depravity of mind."'- 9 Under Ne-
braska law, a sentencing body must determine whether "(t]he
murder was especially heinous, atrocious, cruel, or manifested excep-
tional depravity by ordinary standards of morality and intelli-
gence. . . 30 Because an "especially heinous" aggravating
circumstance addresses neither the factual circumstances of the mur-
der nor the character and propensities of the perpetrator or victim, it
has been frequently attacked as unconstitutional for vagueness and
overbreadth.13 1

The constitutional doctrines of vagueness and overbreadth have
their origins in first amendment cases pertaining to protected expres-
sion.132 While closely related, the doctrines of vagueness and over-
breadth are distinct.133 Vagueness pertains to the clarity of the
law.134 The vagueness doctrine requires that legislatures draft stat-

126. See infra notes 149-93 and accompanying text.
127. See Rosen, 64 N.C.L. REV. at 943-44 & n.9.
128. Id. at 943.
129. Id.
130. NEB. REV. STAT. § 29-2523(1)(d) (Reissue 1989).
131. See Maynard v. Cartwright, 486 U.S. 356 (1988) (infra notes 183-93 and accom-

panying text); Godfrey, 446 U.S. 420 (infra notes 176-82 and accompanying text);
Holtan v. Black, 838 F.2d 984 (8th Cir. 1988) (infra notes 383-409 and accompanying
text). See also Comment, Capital Punishment in North Carolina: The 1977 Death
Penalty Statute and the North Carolina Supreme Court, 59 N.C.L. REV. 911, 929 (1981)
(stating, "Perhaps the most difficult of all to apply, this ["especially heinous"] circum-
stance addresses neither the factual pattern in which a murder is committed nor the
purposes or circumstances of the perpetrator or victim.").

132. See J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTrrUTIONAL LAW §§ 16.8-.9, at
840-47 (3rd ed. 1986).

133. J. BARRON & C. DiENEs, CONSTITUTIONAL LAW IN A NUTSHELL 226 (1986).
134. Id. at 226-27.
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utes with sufficient definiteness to reduce the risk of arbitrary, capri-
cious and discriminatory application. 1 5  Given the important
constitutional function performed by aggravating circumstances in
the capital sentencing process, it is imperative that the language used
to define these circumstances have some objective meaning likely to
render consistent application.' 6 Absolute clarity, however, is not re-
quired.137 What is required is a sufficient degree of definiteness to
guard against the risks that sentencing panels will create their own
standards based on ad hoc determinations as well as a sufficient de-
gree of definiteness to ensure that sentencing decisions are deter-
mined within the parameters of reasoned guidelines.lss

Overbreadth, in contrast, pertains to the precision of the law.Is9

An aggravating circumstance may be facially clear, but still be uncon-
stitutional because it fails to limit the scope of its application. 14° Ag-
gravating circumstances become constitutionally suspect as overbroad
when viewed as potentially "catch-all" factors for cases that do not fit
any other statutory circumstance.141 For instance, the claim has been
made that a sentencer could find any murder to be "outrageously or
wantonly vile, horrible and inhuman,"142 and any murderer to have
"manifested exceptional depravity of mind."'143 Catch-all factors vio-
late the Furman mandate that a state must provide its sentencing au-
thorities with meaningful standards for distinguishing the few capital
cases in which the death sentence is imposed from the many capital
cases in which the death sentence is not imposed.144 To be constitu-
tionally valid, each aggravating circumstance must narrow the class
of individuals eligible for the death sentence. 145

When the Supreme Court has reviewed the applications of a stat-

135. Rosen, 64 N.C.L. REv. at 955.
136. See id. at 953.
137. Id. at 954.
138. Id. at 953-54.
139. J. BARRON & C. DIENES, supra note 133, at 227.
140. See id.
141. Rosen, 644 N.C.L. REV. at 945. See also Godfrey, 446 U.S. at 429. In Godfrey

the Court declared that the Georgia Supreme Court had apparently understood its con-
stitutional obligation to keep statutory aggravating circumstances within constitutional
bounds, because it had emphasized that the language of the statutory aggravating cir-
cumstance listed in GA. CODE ANN. § 27-2534.1(b)(7) (1988) will not be permitted to be-
come a "'catchall' for cases which do not fit within any other statutory aggravating
circumstances." Id.

142. Godfre j, 446 U.S. at 428-29 (stating, "A person of ordinary sensibility could
fairly characterize almost every murder as 'outrageously or wantonly vile, horrible and
inhuman' ").

143. Gregg, 428 U.S. at 201 (stating, "It is, of course, arguable that any murder in-
volves depravity of mind .... ).

144. See supra note 102 and accompanying text.
145. See 8upru note 125 and accompanying text.
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utory aggravating circumstance by a state appellate court, the Court
has first determined whether the statutory language used to define
the circumstance is too vague to give any guidance to the sentencing
authority.14 If the aggravating circumstance is facially unclear, then
the Court has attempted to determine whether the state appellate
court has adopted limiting constructions that define and narrow the
vague and overbroad terms. 147 Lastly, the Court has attempted to de-
termine whether the limiting constructions provide sufficient gui-
dance to the sentencing authority.148

In 1976, the Supreme Court upheld "especially heinous" aggra-
vating circumstances in two jurisdictions.149 In Gregg v. Georgia,150
an aggravating circumstance that authorized the "imposition of the
death penalty if the murder was 'outrageously or wantonly vile, hor-
rible or inhuman in that it involved torture, depravity of mind, or an
aggravated battery to the victim'" was under attack for vagueness
and overbreadth. 151 Responding to the petitioner's claim of vague-
ness, the Court declared that the Georgia Supreme Court had not
given a broad construction to the scope of the aggravating circum-
stance, and no reason existed to think that a jury would be incapable
of understanding the provision. 5 2 Similarly, the Court rejected the
overbreadth claim.153 While acknowledging that every murder ar-
guably involved depravity of mind or an aggravated battery, the
Court stated that it was not necessary to construe the statutory lan-
guage in such a manner, and no grounds existed to believe that the
Georgia Supreme Court would adopt an open-ended construction. 154

In support of its finding, the Court noted that in only one case involv-
ing a "horrifying torture-murder" had the Georgia Supreme Court af-
firmed a finding of the challenged aggravating circumstance. 155

Therefore, the Court refused to invalidate the Georgia capital sen-
tencing process despite the existence of a potentially vague and over-
broad aggravating circumstance.L56

The Supreme Court adopted the same rationale in Proffitt v.

146. See Walton v. Arizona, 110 S. Ct. 3047, 3057 (1990) (interpreting the Arizona
Supreme Court's construction of "especially heinous, cruel, or depraved" aggravating
circumstance).

147. Id.
148. Id.
149. See infra notes 150-61 and accompanying text.
150. 428 U.S. 153 (1976). See supra notes 119-20 and accompanying text.
151. Gregg, 426 U.S. at 210 & n.53, n.54 (quoting GA. CODE ANN. § 27-2534.1(b)(7)

(1972)).
152. Gregg, 426 U.S. at 202 n.54.
153. Id. at 201.
154. Id.
155. Id.
156. Id. at 201-02.
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Florida.5 7 The petitioner challenged an aggravating circumstance
that authorized the imposition of the death penalty if "[t]he capital
felony was especially heinous, atrocious, or cruel."l The Court re-
jected the petitioner's claim that this aggravating circumstance was
so vague and overbroad that virtually any defendant convicted of
first-degree murder became a candidate for capital punishment.159

While conceding that it was arguable that all murders are atrocious,
the Court declared that the Florida Supreme Court had previously
limited the challenged provision to a "conscienceless or pitiless crime
which is unnecessarily torturous to the victim."'16 Consequently, the
Court held that the judicial construction of the aggravating circum-
stance was not so broad or vague as to provide inadequate guidance to
Florida sentencing authorities.161

In 1990, the Supreme Court upheld an "especially heinous" ag-
gravating circumstance in Walton v. Arizona' 62 and Lewis v. Jef-
fers,163 decided on the same day. In both cases, the petitioners
challenged that the aggravating circumstance failed to channel the
discretion of a sentencing body, thereby violating the eighth and
fourteenth amendments. 164 The aggravating circumstance under con-
stitutional attack was an Arizona statute that authorized the imposi-
tion of the death penalty if "[tihe defendant committed the offense in
an especially heinous, cruel or depraved manner."'1 5 In Walton, a
plurality of the Court stated that the challenged provision was vague
on its face.166 However, the plurality recognized that the definition of
an aggravating circumstance is "not susceptible of mathematical pre-
cision," and declared that the Arizona Supreme Court had sought to
provide substance to the operative statutory terminology. 18 7 Specifi-
cally, the plurality noted that the Arizona Supreme Court had con-
strued a murder to be committed in a "cruel manner when 'the
perpetrator inflicts mental anguish or physical abuse before the vic-
tim's death' and that '[miental anguish includes a victim's uncertainty
as to his ultimate fate.' ,,s Additionally, the plurality noted that the

157. 428 U.S. 242, 255-56 (1976).
158. Id. at 255 (quoting FLA. CODE ANN. § 921.141(5)(h) (West 1985)).
159. Proffitt, 428 U.S. at 255-56.
160. Id. at 255.
161. Id. at 255-56.
162. 110 S. Ct. 3047, 3058 (1990).
163. 110 S. Ct. 3092, 3100-01 (1990).
164. Walton, 110 S. Ct. at 3056-57; Lewis, 110 S. Ct. at 3100.
165. Walton, 110 S. Ct. at 3051, 3056-57 (quoting ARiz. REV. STAT. ANN. § 13-

703(F)(6) (Supp. 1988)); Lewis, 110 S. Ct. at 3100 (quoting ARIz. REV. STAT. ANN. § 13-
703(F)(6) (Supp. 1988)).

166. Walton, 110 S. Ct. at 3057.
167. Id. at 3057-58.
168. Id. at 3053.
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Arizona Supreme Court had defined a murder to have been "commit-
ted in an especially 'depraved' manner when the perpetrator 'relishes
the murder, evidencing debasement or perversion,' or 'shows an in-
difference to the suffering of the victim and evidences a sense of
pleasure' in the killing."'169 The plurality further declared in Lewis
that:

If a state has adopted a constitutionally narrow construction
of a facially vague aggravating circumstance, and if the State
has applied that construction to the facts of the particular
case, then the 'fundamental constitutional requirement' of
'channeling and limiting... the sentencer's discretion in im-
posing the death penalty,' has been satisfied.170

In both Walton and Lewis, the plurality concluded that the Arizona
Supreme Court had adopted a sufficiently narrow construction of the
aggravating circumstance, had applied the limiting construction to
the particular facts of the case, and, thus, had met its constitutional
responsibility to provide adequate guidance to the sentencing
authority.

171

Since 1980, the Supreme Court has invalidated two "especially
heinous" aggravating circumstances. 172 In Godfrey v. Georgia,173 the
Court reviewed Georgia's "outrageously or wantonly vile" aggravat-
ing circumstance. Specifically, the Court addressed the issue of
whether the Georgia Supreme Court had, since the time of Gregg,
"adopted such a broad and vague construction of the... aggravating
circumstance as to violate the Eighth and Fourteenth Amend-
ments ... .,,174 The Court declared that at the time Godfrey was sen-
tenced, to death, the Georgia Supreme Court had construed the
aggravating circumstance to include murders involving "torture, de-
pravity of mind, or an aggravated battery to the victim."'1 7 5 Upon re-
viewing the case, the Court stated that no evidence on record existed
that Godfrey had tortured or had committed an aggravated battery
on his victims, who had died instantaneously. 176 The Court reasoned
that the validity of Godfrey's death sentence turned on whether the
Georgia Supreme Court had applied a limiting construction to the
phrase "depravity of mind."'1 77 Concluding that the state appellate

169. Id. at 3058.
170. Lewis, 110 S. Ct. at 3101.
171. Walton, 110 S. Ct. at 3057; see Lewis, 110 S. Ct. at 3101.
172. See infra notes 173-93 and accompanying text.
173. 466 U.S. 420 (1980).
174. Id. at 423 (reviewing GA. CODE ANN. § 27-2534.1(b)(7) (1978)).
175. Godfrey, 446 U.S. at 431 (quoting Harris v. State, 237 Ga. 718, 732-33, 230

S.E.2d 1, 10-11 (1976)).
176. Godfrey, 446 U.S. at 432-33.
177. Id. at 432.
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court had not, the Court declared that Godfrey's murders did not re-
flect a "consciousness materially more 'depraved' than that of any
person guilty of murder.' 178 The Court held that the Georgia
Supreme Court had failed to distinguish Godfrey's crime from the
many murder offenses in which the death sentence had not been im-
posed and reversed Godfrey's death sentence.179

Eight years later in 1988 the Supreme Court struck down an
Oklahoma aggravating circumstance as unconstitutionally vague and
overbroad in Maynard v. Cartwright.18 ° The aggravating circum-
stance at issue authorized the imposition of the death penalty if the
murder was "especially heinous, atrocious, or cruel."''1 The state in-
sisted there existed in some cases factual circumstances which so ob-
viously characterized a murder as "especially heinous, atrocious, or
cruel," that affirmance of a death sentence was proper.'8 2 The Court
rejected the contention that a particular set of factual circumstances
surrounding a murder, as shocking as they might have been, were
alone sufficient, without some limiting construction applied to the
facts, to justify the imposition of the death sentence.' 83

Determining that Godfrey was controlling, the Court further de-
clared that the challenged language of the Oklahoma aggravating cir-
cumstance provided no more guidance to a sentencing jury than had
the "outrageously or wantonly vile" language relied upon to sentence
Godfrey to death in Georgia.18 The Court also rejected the state's
argument that the word "especially" provided objective guidance to a
jury, notwithstanding the fact that "heinous" did not.185 The Court
reasoned that to say a murder is "especially heinous" simply sug-
gested to the jurors that they should in someway determine that a
murder is somehow more than simply heinous, whatever the term
"heinous" means.186 A person of common intelligence could fairly
characterize every first-degree murder as "especially heinous.' 18 7

The Court concluded that in the absence of a meaningful narrowing
construction applied to the facts of the case, the addition of the quali-
fier "especially," like the qualifiers "outrageously or wantonly" in
Godfrey, failed to cure the aggravating circumstance of its vagueness

178. Id. at 432-33.
179. Id. at 433.
180. 486 U.S. 356, 359-60, 336 (1988).
181. Id. at 359 (quoting OKLA. STAT. ANN. tit. 21, § 701.12(4) (1981)).
182. Id. at 361.
183. Id. at 363.
184. Id. at 363-64.
185. Id. at 364.

186. Id.
187. Id.
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and overbreadth.lss Consequently, the Court remanded the case for
resentencing

l8 9

Since 1976, the Supreme Court has invalidated only two death
sentences based upon a finding that an aggravating circumstance
used to impose the death penalty was unconstitutionally vague and
overbroad. 19° In both Godfrey and Cartwright, the Court invalidated
"especially heinous" aggravating circumstances on a finding that the
state appellate courts had failed to adopt or to apply a constitutional
narrowing construction to the aggravating factor to guide sentencing
discretion.19 1 While the Court has refrained from directing the states
to adopt or to apply specific curative limiting constructions to vague
and overbroad aggravating circumstances, 192 the Court has consist-
ently held that aggravating circumstances must be both sufficiently
defined and narrowly applied to satisfy the constitutional require-
ments derived from Furman.193

DUE PROCESS REQUIREMENTS OF CAPITAL SENTENCING PROCEDURES

The application by the Supreme Court of the guided discretion
principle to capital sentencing procedures has been a relatively re-
cent development.194 The Court has, however, employed the due
process clause of the fourteenth amendment for more than a century
to ensure that state procedures used to deprive persons of life, lib-
erty, or property satisfy minimum standards of fundamental fair-
ness.195 Since 1976, the Court has consistently maintained that
capital sentencing procedures must satisfy the dictates of both the
guided discretion doctrine and due process.1'

In Gardner v. Florida,197 the Court held that "the sentencing
process as well as the trial itself, must satisfy the requirements of the
Due Process clause."'198 To comport with fundamental due process
rights, the Court has held that capital sentencing systems may im-
pose the death penalty only for the most serious crimes' 99 and only

188. Id.
189. Id. at 365-66.
190. Walton, 110 S. Ct. at 3061 (Scalia, J., concurring). See supra notes 175-93 and

accompanying text.
191. See supra notes 172-89 and accompanying text.
192. See, e.g., Cartwright, 486 U.S. at 365; Gregg, 428 U.S. at 195.
193. See supra notes 106-10, 124-25 and accompanying text.
194. Rosen, 64 N.C.L. REv. at 954.
195. Id. The due process clause of the United States Constitution provides in part,

"No state shall... deprive any person of life, liberty, or property, without due process
of law ...." U.S. CONST. amend. XIV, § 1.

196. Rosen, 64 N.C.L. REv. at 956.
197. 430 U.S. 349 (1977).
198. Id. at 358,
199. See, e.g., Coker v. Georgia, 433 U.S. 584, 600 (1977) (holding that the death sen-
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where fair procedures exist to distinguish the few convicted criminals
who will die from the many who will only be imprisoned.2°° Addi-
tionally, the Court has held that capital sentencing systems must not
be slanted in favor of imposing the death penalty by employing pro-
cedures that exclude jurors who might not recommend the death
penalty20l or by precluding or failing to disclose information neces-
sary to fair and impartial sentencing decision-making. 2°2 In holding
that capital sentencing systems must ensure the procedural protec-
tions guaranteed in the due process clause, the Court has acknowl-
edged that a criminal defendant has a "legitimate interest in the
character of the procedure" used to impose a death sentence z° The
Court has consistently recognized that "[i]t is of vital importance to
the defendant and to the community that any decision to impose the
death sentence be, and appear to be, based on reason rather than ca-
price or emotion."

The ex post facto clause of the United States Constitution pro-
vides additional protection against the arbitrary and capricious appli-
cation of laws.2° 5 An ex post facto law has been defined as one that
"aggravates a crime, or makes it greater than it was, when commit-
ted."" The Supreme Court has construed the clause to mean that
the "Constitution forbids the application of any new punitive mea-
sure to a crime already consummated, to the detriment or material
disadvantage of the wrongdoer."20 7 In Lindsey v. Washington,208 the
Court held that a change in a criminal sentencing statute could not
be applied retroactively to the defendant because the newly created
standard increased the likelihood of a severe sentence. 2°9 The hold-
ing of the Court rested on the rationale that a law which imposed a
harsher penalty or a potentially harsher penalty for a criminal of-
fense committed before the law was passed violated the ex post facto

tence for a rape offense is invalid because the penalty is grossly disproportionate for a
crime not involving a loss of life).

200. See Roberts v. Louisiana, 428 U.S. 325, 329, 336 (1976) (invalidating mandatory
death sentences for offenders found guilty of murdering a peace officer); Woodson v.
North Carolina, 428 U.S. 280, 286, 305 (1976) (invalidating mandatory death sentences
for specific crimes).

201. Witherspoon v. Illinois, 391 U.S. 510, 521-23 (1968).
202. Gardner, 430 U.S. at 361-62 (invalidating death sentence based on confidential

data in a presentence report not made available to defense counsel).
203. Id. at 358.
204. Id. See Godfrey v. Georgia, 446 U.S. 420, 433 (1980) (quoting Gardner, 430 U.S.

at 358); Zant v. Stephens, 462 U.S. 862, 885 (1983) (quoting Gardner, 430 U.S. at 358).
205. U.S. CONST. Art. I, § 10. This section provides in relevant part: "No state

shall ... pass any... ex post facto law .. " Id.
206. Calder v. Bull, 3 U.S. (3 Dall.) 386, 390 (1798) (emphasis removed).
207. Lindsay v. Washington, 301 U.S. 397, 401 (1937).
208. 301 U.S. 397 (1937).
209. Id. at 401-02.
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prohibition.210

Although the ex post facto clause applies by its own terms solely
to legislation,21 ' unforeseeable judicial expansions of criminal stat-
utes have been invalidated as being directly violative of fundamental
due process when applied retroactively.212 In the landmark case of
Bouie v. City of Columbia,213 the Court held that a judicial expansion
of a criminal statute, applied retroactively, operated exactly like an
ex post facto law expressly prohibited the United States Constitu-
tion.214 The Court reasoned that if a state legislature is prohibited by
the ex post facto clause from passing a law which retroactively al-
tered the legal consequence of an act that was committed prior to the
passage of the law, it must therefore follow that a state court is pro-
hibited by the due process clause from achieving the same result by
way of judicial construction. 215 Moreover, the Court stated that a ret-
roactive judicial expansion is prohibited even when it adds "clarifying
gloss" to an otherwise vague statute, thereby making the statute
clearer and more precise.216 The retroactive application of a judi-
cially expanded construction is constitutionally unforeseeable and de-
prives a defendant of life, liberty, or property without due process of
law in violation of the fourteenth amendment.2 17

Like the eighth amendment cruel and unusual punishment
clause, the due process clause and the ex post facto clause are princi-
pally concerned with restricting the discretion of the states and mini-
mizing the opportunities for oppressive government action.2 18 All

210. Id.
211. L. TRIBE, AMEmCAN CONSTrrUTIONAL LAw § 10-2, at 477-78 (1978) (citing Kr-

ing v. Missouri, 17 U.S. 221 (1883)).
212. L. TRIBE, supra note 211 at § 10-2, at 477-78 (citing Bouie v. City of Columbia,

378 U.S. 347 (1964)).
213. 378 U.S. 347 (1964).
214. Id. at 353.
215. Id. at 353-54.
216. Id. at 353, 362.
217. Id. at 353, 362-63. The Court held that the case was controlled by a principle

stated by Chief Justice Marshall in United States v. Wiltberger, 18 U.S. (5 Wheat) 76
(1820). Bouie, 378 U.S. at 362-63. Justice Marshall stated:

The case must be a strong one indeed, which would justify a Court in depart-
ing from the plain meaning of words, especially in a penal act, in search of an
intention which the words themselves did not suggest. To determine that a
case is within the intention of a statute, its language must authorize us to say
so. It would be dangerous, indeed, to carry the principle, that a case which is
within the reason or mischief of a statute, is within its provisions, so far as to
punish a crime not enumerated in the statute, because it is of equal atrocity,
or of kindred character, with those which are enumerated.

Wiltberger, 18 U.S. at 96.
218. See Dobbert v. Florida, 432 U.S. 282, 307-08 (1977) (Stevens, Brennan, Mar-

shall, J.J., dissenting) (declaring that the "Ex Post Facto Clause also provides a basic
protection against improperly motivated or capricious legislation. It ensures that the
sovereign will govern impartially and that it will be perceived as doing so."); J. No-
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three clauses operate under the premise that as sovereigns, states are
empowered to make laws, but only under procedural safeguards
which protect a defendant from arbitrary, capricious, and discrimina-
tory application of such laws.2 19 If a capital sentencing statute cannot
satisfy standards of fundamental fairness guaranteed under the due
process and ex post facto clauses, then it cannot perform its constitu-
tional function of guided discretion required under the eighth amend-
ment.22° As the Supreme Court has declared, "the standard of
federal review for determining whether a state court has violated the
Fourteenth Amendment's guarantee against wholly arbitrary depri-
vations of liberty is equally applicable in safeguarding the Eighth
Amendment's bedrock guarantee against the arbitrary or capricious
imposition of the death penalty."221

NEBRASKA DEATH PENALTY STATUTES

Procedural Overview

Following the United States Supreme Court decision in Furman
v. Georgia,2 22 the Nebraska Unicameral enacted a new death penalty
statute.2 23 Sections 29-2519 through 25-2546 of the Nebraska Revised
Statutes provide specific statutory procedures to be followed in cases
involving criminal homicide.224 Two of the primary legislative pur-
poses for enacting the new statute were to ensure that state law is
applied uniformly throughout the state, and to ensure that the death
penalty is never imposed arbitrarily as a result of prejudice or public
hysteria.

22

In Nebraska, judges, rather than juries, are charged with sen-
tencing a defendant upon a conviction in a capital case.22

6 In deter-
mining the appropriate sentence to be imposed, the sentencing court
must consider all relevant evidence underlying matters pertaining to

WAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW § 13.1, at 451-52 (3rd ed. 1986)
(discussing procedural due process and state limitations of individual freedoms). See
also infra note 221 and accompanying text.

219. Rosen, 64 N.C.L. REv. at 959.
220. Id.
221. Lewis v. Jeffers, 110 S. Ct. at 3103 (1990).
222. 408 U.S. 238 (1972).
223. NEB. REv. STAT. §§ 29-2519 to -2546 (Reissue 1989).
224. Id.
225. NEB. REV. STAT. § 29-2521.01(2) provides: 'The death penalty because of its

enormity and finality, should never be imposed arbitrarily nor as a result of local prej-
udice or public hysteria." NEB. REV. STAT. § 29-2521.01(2) (Reissue 1989).

226. NEB. REV. STAT. § 29-2522 (Reissue 1989), provides in pertinent part: "After
hearing all of the evidence and arguments in the sentencing proceeding, the judge or
judges shall fix the sentence at either death or life imprisonment .... NEB. REV.
STAT. § 29-2522 (Reissue 1989).
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the aggravating and mitigating circumstances. 227

After hearing all the evidence and arguments, the sentencing
judge or judges must sentence a defendant to either death or life im-
prisonment.2na The determination of the sentence must be founded
on three considerations: whether there exist sufficient aggravating
circumstances to warrant the imposition of the death penalty;
whether there exist sufficient mitigating circumstances approaching
or exceeding the weight accorded to the aggravating circumstances;
and whether death is either excessive or disproportionate to other
penalties imposed in similar criminal homicide cases, considering the
crime committed as well as the defendant.2 9 In each case in which
the sentencing court imposes the sentence of death, the determina-
tion of the court must include a written finding of facts and must
identify any aggravating and mitigating circumstances relied upon in
its determination.

2 °

Once a sentencing panel has passed sentence on a defendant con-
victed of a criminal homicide, the case is automatically appealed to
the Nebraska Supreme Court to be reviewed within a reasonable
time.23 1 Upon review, the court is to examine four issues: "1) the
facts including the mitigating and aggravating circumstances, 2) the
charges filed, 3) the crime for which the defendant was convicted,
and 4) the sentence imposed.123 2 Under a comparative approach
mandated by the legislature, the court is charged with the obligation
of determining the propriety of the sentence imposed in previous
cases with similar circumstances. -  The legislature has expressly
stated that "[n]o sentence imposed shall be greater than those im-
posed in other cases with the same or similar circumstances. '234

Moreover, the Nebraska Supreme Court is authorized by the legisla-
ture to reduce any sentence if it determines that the sentence im-
posed is inconsistent with this statutory scheme.23 5

227. Id.
228. Id.
229. Id. at §§ 29-2522(1), (2), (3).
230. Id. at § 29-2522(3).
231. Id. at § 29-2521.02. This section reads in pertinent part: "The Supreme Court

shall within a reasonable time after July 22, 1978, review and analyze all cases involv-
ing criminal homicide on or after April 20, 1973." NEB. REV. STAT. § 29-2521.02 (Reis-
sue 1989). The Nebraska Supreme Court has construed this section to require only
direct review of first-degree murder cases in which the death penalty is imposed. See
State v. Moore, 210 Neb. 457, 472-73, 316 N.W.2d 33, 42 (1982) (stating that § 29-2521.02
will be applied to a case in which the defendant was convicted of first-degree murder
in the district court and sentenced to death).

232. NEB. REv. STAT. § 29-2521.02 (Reissue 1989).
233. Id. at § 29-2521.03.
234. Id.
235. Id.
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In 1973, Nebraska enacted a statute that defines the specific
crimes for which the death penalty can be imposed.m The statute
contains a list of eight aggravating and seven mitigating circum-
stances to be considered by a sentencing panel in determining
whether a defendant convicted of first-degree murder should be sen-
tenced to death or life imprisonment.2

3
7 Of the eight aggravating cir-

cumstances enacted by the Nebraska Legislature, aggravating
circumstance (1)(d) has been consistently attacked as being unconsti-
tutionally vague as written and construed.238 This aggravating cir-
cumstance reads, "[The murder was especially heinous, atrocious,
cruel, or manifested exceptional depravity by ordinary standards of
morality and intelligence ... .,,239 Since its enactment in 1973, numer-
ous first-degree murder cases on direct appeal to the Nebraska
Supreme Court have challenged the constitutionality of aggravating
circumstance (1)(d). 240 Despite these constitutional challenges, the
Nebraska Supreme Court has firmly maintained that this aggravating
circumstance is not unconstitutionally vague.241

AGGRAVATING CIRCUMSTANCE (1)(d) CONSTRUED, 1973-1982

On February 2, 1977, the Nebraska Supreme Court reviewed four
criminal homicide cases that attempted to interpret the meaning of
aggravating circumstance language "manifested exceptional deprav-
ity" in section 29-2523(1)(d). 24 In State v. Simants,243 the defendant,
Simants, had been drinking in a local bar with family members and
friends.2 " Later that evening, the defendant's sister gave him a ride

236. NEB. REV. STAT. § 29-2523 (Reissue 1989).
237. Id. See supra note 50.
238. See, e.g., State v. Moore, 210 Neb. 457, 465, 316 N.W.2d 33, 39 (1982); State v.

Simants, 197 Neb. 549, 564-65, 250 N.W.2d 881, 890-91 (1977); State v. Holtan, 197 Neb.
544, 545-47, 250 N.W.2d 876, 879-80 (1977); State v. Stewart, 197 Neb. 497, 503-04, 522,
250 N.W.2d 849, 855, 864 (1977).

239. NEB. REv. STAT. § 29-2523 (1)(d) (Reissue 1989). This section was based on the
MODEL PENAL CODE § 210.6(3)(h), which provides: '"he murder was especially hei-
nous, atrocious, or cruel, manifesting exceptional depravity." MODEL PENAL CODE
§ 210.6(3)(h) (Proposed official draft 1962).

240. See supra note 238; see iqfra notes 242-401 and accompanying text.
241. E.g., State v. Reeves, 216 Neb. 206, 226-27, 344 N.W.2d 433, 446-47 (1984) (de-

claring that subsection (1)(d) is not unconstitutionally vague); Moore, 210 Neb. at 464,
316 N.W.2d at 38 (declaring that § 29-2523 meets the constitutional requirements of
Furman v. Georgia, 408 U.S. 238 (1972)); Holtan, 197 Neb. at 549, 250 N.W.2d at 881
(1977) (finding that the provisions of § 29-2523, including subsection (1)(d), were "clear
and unequivocal" as well as "constitutional and valid.").

242. State v. Simants, 197 Neb. 549, 250 N.W.2d 881 (1977); State v. Holtan, 197 Neb.
544, 250 N.W.2d 876 (1977); State v. Rust, 197 Neb. 528, 250 N.W.2d 867 (1977); State v.
Stewart, 197 Neb. 497, 250 N.W.2d 899 (1977).

243. 197 Neb. 549, 250 N.W.2d 881, 884, cert denied sub nom. Simants v. Nebraska,
434 U.S. 878 (1977).

244. Id. at 552, 250 N.W.2d at 884.
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home to her residence, where he obtained a .22 caliber rifle and
walked next door to the residence of Henry and Audrey Kellie.2
Simants attempted to have sex with the Kellie's ten-year-old grand-
daughter, Florence Marie Kellie, and later killed her by shooting her
in the forehead.2" As the grandfather, James Henry Kellie, ap-
proached the scene, the defendant shot and killed him, and later shot
and killed the grandmother, Audrey Marie Kellie.247 Later, David
Leroy Kellie, the Kellies' son, and his two young children entered
the house and the defendant shot and killed them.2" Some evidence
indicated that the defendant may have molested David's seven-year-
old daughter, Deana.249

Simants was convicted in Lancaster County District Court of six
counts of first-degree murder and was sentenced to death.25° On ap-
peal, the defendant contended that the language of Nebraska's aggra-
vating and mitigating circumstances was vague and overbroad. 25'
The court reviewed and affirmed the sentencing court's finding that
the second prong of aggravating circumstance (1)(d) was applicable to
the murders of Florence Marie, Audrey and Deana Kellie, but not to
the murders of James Henry, David Leroy, and Daniel Kellie. 252 The
distinction made between the male and female victims was based
upon evidence that Simants had physically attacked the bodies of the
three females.2 3 In construing the exceptional depravity language in
aggravating circumstance (1)(d), the court stated that it could be ar-
gued that all murders involve depravity. m4 However, the court dis-
missed the argument by noting that the word "exceptional" limits
the application to those instances in which depravity is apparent to
such a degree as to unquestionably offend all standards of moral de-
cency and intelligence.m The court found that the murders of the
three Kellie females manifested such depravity.25

Following Simants, the Nebraska Supreme Court in State v.
Rust2 57 agreed with a sentencing panel's finding that aggravating cir-

245. Id. at 552, 250 N.W.2d at 884-85.
246. Id. at 553, 250 N.W.2d at 885.
247. Id.
248. Id.
249. Id.
250. Id. at 564-65, 569, 250 N.W.2d at 890, 893.
251. Id. at 564, 250 N.W.2d at 890.
252. Id. at 565-66, 250 N.W.2d at 891.
253. Id.
254. Id. at 566, 250 N.W.2d at 891.
255. Id.
256. Id.
257. 197 Neb. 528, 250 N.W.2d 867, cert. denied sub nom. Rust v. Nebraska, 434 U.S.

912 (1977).
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cumstance (1)(d) did not apply.2 The defendant, Rust, and two
companions robbed a local supermarket at gunpoint and fled from
the scene of the crime in an automobile.2 59 Shortly thereafter, the
police began chasing the automobile and Rust fired several gunshots
at the cruisers.m° Later, Rust abandoned the vehicle, fled on foot,
and continued his gunfire.261 Evidence presented at trial established
that a man named Kellogg, who had aided the police in the chase,
was shot by Rust.262 The evidence presented also established that
Rust had shot Kellogg four times, and Rust was seen shooting Kel-
logg after he had fallen to the ground. s Rust was convicted of com-
mitting murder in the perpetration of a robbery, of maliciously
shooting at three officers with the intent to kill, wound, or maim
them, and was sentenced to death.26

On appeal, the Nebraska Supreme Court agreed with the sen-
tencing panel that aggravating factor (1)(d) did not exist in this
case. 265 In its findings, the sentencing panel stated that all first-de-
gree murders are capable of being characterized by at least one of the
descriptive adjectives contained in the statute, but the words "espe-
cially" and "exceptional" require that these descriptive adjectives be
present in a much greater degree than is normally present in a mur-
der.266 Moreover, the sentencing panel concluded that aggravating
circumstance (1)(d) would pertain to "murders involving torture, sad-
ism, sexual abuse, or the imposition of extreme suffering. s2 6 7 Since
Kellogg had died almost instantaneously and had not undergone ex-
treme suffering, the sentencing panel determined that aggravating
circumstance (1)(d) did not exist.2 m The court agreed with the sen-
tencing panel's interpretation and application of (1)(d), and held that
the other aggravating circumstance outweighed the mitigating cir-
cumstances and affirmed the death penalty.26 9

Decided on the same day as Simants and Rust, State v. Stew-

258. Id. at 538, 250 N.W.2d at 874.
259. Id. at 532, 250 N.W.2d at 871.
260. Id.
261. Id.
262. Id. at 533, 250 N.W.2d at 871.
263. Id.
264. Id. at 530, 250 N.W.2d at 870.
265. Id. at 538-39, N.W.2d at 874 (stating, however, that it was a "close question as

to whether this particular aggravating circumstance exists.").
266. Id. at 538-39, 250 N.W.2d at 874.
267. Id. at 538-39, 250 N.W.2d at 874.
268. Id. at 539, 250 N.W.2d at 874.
269. Id. at 543, 250 N.W.2d at 876. Although the court found that (1)(d) did not

apply, the court did affirm the sentencing panel's finding of other aggravating circum-
stances sufficient to impose the death penalty. Id.
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art 270 also discussed aggravating circumstance (1)(d). 271 The defend-
ant, Stewart, met two acquaintances, Thomas Ehlers and Daniel
Evans, and drove with them in a van for the alleged purpose of mak-
ing a drug sale.272 As the van approached a downtown area, Stewart
told the driver to stop, and Stewart fired two shots.2 3 One shot
killed Ehlers, and the other shot wounded Evans.2 4 Stewart then
spread gasoline in the van and ignited it.27 Evans managed to escape
the flames but sustained first and third-degree burns.2 6 Stewart was
charged with one count of first-degree murder, and a second count of
shooting with an intent to kill, wound, or maim.277 He was convicted
of both counts, and sentenced to death.278

The sentencing court found that the second prong of (1)(d) ap-
plied and that the murder of Ehlers "manifested exceptional deprav-
ity by ordinary standards of morality and intelligence."' ' 9 In
reviewing the aggravating circumstance, the Nebraska Supreme
Court restated its finding in Simants that the additional word "ex-
ceptional" applies only to those instances in which depravity is so
self-evident as to clearly offend all standards of moral decency and
intelligence.2s0 Moreover, the court stated that the depravity lan-
guage "encompasses acts which are totally and senselessly bereft of
any regard for human life."' l Relying on the uncontradicted medi-
cal evidence, the court found that Ehlers was not tortured and had
died instantaneously.282 The court noted that Stewart's act of setting
fire to the van, which resulted in the burning of Ehlers' body, was
gruesome and could be construed as manifesting exceptional deprav-
ity.3 However, the court reasoned from the defendant's confession
that Stewart had set the van on fire to conceal the crime and his
identity, and not to cause further harm to the victims, who Stewart
believed were dead.2" Under this interpretation of the facts, the
court found that it was possible to find that in igniting the van, Stew-
art had not manifested exceptional depravity and held that the pres-

270. 197 Neb. 497, 250 N.W.2d 849 (1977).
271. Id. at 522-23, 250 N.W.2d at 864.
272. Id. at 502, 250 N.W.2d at 854.
273. Id. at 502, 250 N.W.2d at 855.
274. Id.
275. Id.
276. Id.
277. Id. at 500, 250 N.W.2d at 853.
278. Id. at 500, 250 N.W.2d at 854.
279. Id. at 522, 250 N.W.2d at 864 (quoting NEB. REV. STAT. § 29-2523(1)(d)).
280. Id.
281. Id. at 522-23, 250 N.W.2d at 864.
282. Id. at 523, 250 N.W.2d at 864.
283. Id.
284. Id.
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ence of aggravating circumstance (1)(d) had not been proven beyond
a reasonable doubt.m Upon completion of its review, the court af-
firmed the conviction, but modified the defendant's sentence to life
imprisonment.28

s

Continuing the analysis set forth in Stewart, the court in State v.
Holtan2s 7 applied the definitional language of "totally and sense-
lessly bereft of any regard for human life" to the second prong of ag-
gravating circumstance (1)(d). 2 " In Holtan, the defendant robbed an
Omaha bar at gunpoint, killed the bartender, and wounded one of the
patrons. 289 Holtan was convicted of first-degree murder, and of
shooting with an intent to kill, wound, or maim.2° Holtan was sen-
tenced to death for the murder2 9 1

On appeal, the court affirmed a finding by the sentencing panel
that aggravating circumstance (1)(d) existed.Pe2 The court stated that
although no torture was involved, (1)(d) was applicable because the
defendant killed and tried to kill "unresisting victims" during the
robbery. 293 Moreover, the court stated that the act by Holtan was
"wanton, deliberate, cruel, and inexcusable." 294 The presence of ex-
ceptional depravity was found to exist apparently because the mur-
der had been coldly calculated.-95

Following Holtan, the Nebraska Supreme Court in State v.
Peery29 concluded that the exceptional depravity element of aggra-
vated circumstance (1)(d) was present.n 7 The circumstantial evi-
dence proved that the defendant, Peery, robbed an Omaha coin shop,
bound and tied the shopowner, Marianne Mitzner, and fired three
gunshots into her head, including one through her mouth29s Peery
was convicted of first-degree murder and robbery. 9  He was sen-

285. Id. In 1985, the Nebraska Supreme Court reversed a sentencing panel's find-
ing of exceptional depravity on the ground that (1)(d) had not been proven beyond a
reasonable doubt in State v. Hunt, 220 Neb. 707, 371 N.W.2d 708 (1985). See infra notes
536-49 and accompanying text.

286. Stewart, 197 Neb. at 527-28, 250 N.W.2d at 866-67.
287. 197 Neb. 544, 250 N.W.2d 876 (1977).
288. Id. at 547, 250 N.W.2d at 880.
289. Id. at 545, 250 N.W.2d at 879.
290. Id.
291. Id.
292. Id. at 547, 549, 250 N.W.2d at 880-81.
293. Id. at 547, 250 N.W.2d at 880.
294. Id.
295. Rust, 197 Neb. at 539, 250 N.W.2d at 874 (declaring that "[t]oday in Holtan we

have also said that aggravating circumstance (1)(d) exists where the murder is so
coldly calculated as to indicate a state of mind totally and senselessly bereft of regard
for human life.").

296. 199 Neb. 656, 261 N.W.2d 95 (1977).
297. Id. at 675, 261 N.W.2d at 105.
298. Id. at 658-64, 261 N.W.2d at 97-100.
299. Id. at 658, 261 N.W.2d at 97.
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tenced to death on the murder count.3 °

On appeal, the Nebraska Supreme Court analyzed aggravating
circumstance (1)(d) using standards previously set forth in Rust.301

The court first restated that (1)(d) would include "murders involving
torture, sadism, sexual abuse, or the imposition of extreme suffer-
ing.' 302 The court found the death of Marianne Mitzner was almost
instantaneous and did not involve extreme suffering.30 3 While the
court declared that the placing of a gun into a victim's mouth and fir-
ing the gun would involve torture, the court noted that no evidence
was presented to determine in what order the shots had been fired,
and the court found that the victim may have been dead before Peery
fired the gun through the victim's mouth.3°4 The court further noted
that, in the absence of evidence, the probability that the bullet fired
through the victim's mouth had not been the first shot negated the
presence of torture.30 5 The court distinguished the Peery case from
the Simants case, in which evidence existed that the defendant had
attacked the bodies of three female victims.3°

The court then proceeded to analyze the murder of Marianne
Mitzner using a construction derived from Holtan and stated that ag-
gravating circumstance (1)(d) exists "where the murder is so coldly
calculated as to indicate a state of mind totally and senselessly bereft
of regard for human life."30 7 In reviewing the facts of the murder,
the court stated that the defendant deliberately killed his victim de-
spite the fact that she was bound, posed no threat to the defendant,
and was completely helpless. 308 The court affirmed the sentencing
panel's finding that, in killing his victim, the defendant had done so
"premeditatively, purposely, and with a shocking display of mali-
ciousness and ruthlessness."3°  The court held that aggravating cir-
cumstance (1)(d) did exist and affirmed the death sentence. 310

Two years later in 1981, the Nebraska Supreme Court affirmed
the sentencing panel's finding of exceptional depravity in the case of
State v. Williams.311 The defendant, Williams, entered an apartment
in Lincoln, Nebraska, raped and murdered Catherine Brooks, and

300. Id.
301. See supra note 267 and accompanying text.
302. Peery, 199 Neb. at 674, 261 N.W.2d at 104.
303. Id. at 674, 261 N.W.2d at 104-05.
304. Id. at 675, 261 N.W.2d at 105.
305. Id.
306. Id. See supra note 253 and accompanying text.
307. Id. at 675, 261 N.W.2d at 105. See supra note 295.
308. Peery, 199 Neb. at 675, 261 N.W.2d at 105.
309. Id.
310. Id. at 675, 678, 261 N.W.2d at 105-06.
311. 205 Neb. 56, 77, 287 N.W.2d 18, 30 (1979), cert. denied sub nom. Williams v.

Nebraska, 449 U.S. 891 (1980).
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murdered Patricia McGarry.3 12 Both women died from multiple gun-
shot wounds.313 Williams was convicted of two counts of first-degree
murder and one count of first-degree sexual assault.3 14 He was sen-
tenced to death on the murder counts.31 5

On appeal, the Nebraska Supreme Court affirmed the sentencing
panel's finding that the two murders "manifested exceptional deprav-
ity by ordinary standards of morality and intelligence,"3 18 and were
"totally without any regard for human life. ' 317 The court did not di-
rectly discuss aggravating circumstance (1)(d); however, in its review,
the court stated that an analysis of the pending death sentence cases,
including Williams, indicated "a callous, coldblooded, and cruel dis-
regard for human life ... .,"318 In comparing the Williams case to
other death penalty cases, the court stated that if sufficient aggravat-
ing circumstances were found to justify the death penalty in those
cases, then Williams's "merciless, callous murder of two defenseless
women . . . provided ample justification for the death penalty
here. '3 19 In his dissent, Chief Justice Krivosha stated that he would
modify the sentence to life imprisonment without parole.3 20

On the same day as Williams was decided, the Nebraska
Supreme Court affirmed a finding of exceptional depravity in State v.
Otey.32 1 Otey entered the victim's apartment and removed her stereo
while she was asleep.322 When Otey reentered the apartment, the
victim awakened, and she was immediately confronted by the defend-
ant, who told her that he intended to rob and rape her.3 23 When she
resisted, the defendant proceeded to inflict a knife wound across her
forehead, rape her, strike her head with a hammer, and strangle her

312. Id. at 58, 287 N.W.2d at 21.
313. Id.
314. Id.
315. Id.
316. NEB. REV. STAT. § 29-2523(1)(d) (Reissue 1989).
317. Williams, 205 Neb. at 73, 77, 287 N.W.2d at 28, 30.
318. Id. at 76, 287 N.W.2d at 29.
319. Id. at 77, 287 N.W.2d at 30.
320. Id. at 89, 287 N.W.2d at 36 (Kirvosha, J., dissenting). Chief Justice Kirvosha

declared:
The murder in this case was a terrible, horrible, unforgiving crime. Yet it is
believed, in my mind, no worse (if such comparison with regard to murder can
be made) than the senseless and meaningless taking of lives for which we
have heretofore imposed life sentences. It is for that reason that I would disa-
gree with the majority in that one limited area, and I would modify the judg-
ment herein to provide that the defendant should be confined in the Nebraska
Penal and Correctional Complex for the remainder of his natural life.

Id.
321. 205 Neb. 90, 96, 287 N.W.2d 36, 41 (1979), cert. denied sub nom. Otey v. Ne-

braska, 446 U.S. 988 (1980).
322. Id. at 91, 287 N.W.2d at 38.
323. Id.
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with a belt.324 The victim later died from multiple wounds and stran-
gulation.3 5 A jury convicted Otey of first-degree murder in perpe-
tration of a first-degree sexual assault, and Otey was sentenced to
death.32

On appeal, the Nebraska Supreme Court reviewed the sentenc-
ing panel's finding that the murder "manifested exceptional deprav-
ity by ordinary standards of morality and intelligence."3 7 The
sentencing panel specifically found that this aggravating circum-
stance existed to a great degree.3 28 Declaring it unnecessary to dis-
cuss the evidence in the opinion, the court held that the findings of
the sentencing panel were fully supported and affirmed the imposi-
tion of the death penalty.3 -9 In his dissent, Chief Justice Kirvosha
recommended that Otey be sentenced to life imprisonment without
parole.

33 o

State v. Harper33 ' was the last case in which the Nebraska
Supreme Court discussed and affirmed a sentencing panel's finding
of exceptional depravity prior to Moore's direct appeal in January,
1982.332 In this case, circumstantial evidence showed that the defend-
ant, Harper, secretly entered the home of Sandra Johnson, an ex-
girlfriend, and poured poison into the lemonade and milk. - The fol-
lowing day, five of Sandra Johnson's relatives drank the milk and
lemonade and became seriously ill.3 34 Duane Johnson, Sandra's hus-
band, and Chad Shelton, Sandra's eleven-month old nephew, died as
a result of the poisoning.33 5 Harper was convicted of two counts of
first-degree murder and three counts of poisoning and was sentenced
to death for the two murder counts.3

On appeal, the court affirmed the sentencing panel's finding of
aggravating circumstance (1)(d). 33 7 The sentencing panel found that
the murders of Chad Shelton and Duane Johnson had been con-
scienceless, pitiless, and needlessly torturous to the victims.33 8 More-

324. Id. at 91, 287 N.W.2d at 38-39.
325. Id. at 91, 287 N.W.2d at 39.
326. Id. at 91, 287 N.W.2d at 38.
327. Id. at 96, 287 N.W.2d at 41.
328. Id.
329. Id.
330. Id. (Krivosha, J., dissenting).
331. 208 Neb. 568, 304 N.W.2d 663 (1981), cert. denied sub nom.. Harper v. Ne-

braska, 454 U.S. 882 (1981).
332. Id. at 575-76, 309 N.W.2d at 668.
333. Id. at 569-74, 304 N.W.2d at 665-67.
334. Id. at 571, 304 N.W.2d at 666.
335. Id. at 571-73, 304 N.W.2d at 666.
336. Id. at 569, 304 N.W.2d at 665.
337. Id. at 575-76, 304 N.W.2d at 668.
338. Id.
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over, the sentencing panel found that both victims had died slow and
agonizing deaths, and that Harper's acts had imposed extreme suffer-
ing on each of the victims. 9 The sentencing panel further found
that the murders had been "so coldly calculated as to indicate a state
of mind totally and senselessly bereft of regard for human life." 40

In a separate opinion, Chief Justice Krivosha concurred with major-
ity's affirmance of the conviction, but dissented with regard to the
imposition of the death penalty.34 1 Although he stated that the
murders were flagrant and shocking, he recommended that Harper
be sentenced to life in prison without parole. s 42

Between the enactment of Section 29-2523 in April, 1973, and di-
rect appellate review of State v. Moore343 in January, 1982, the Ne-
braska Supreme Court analyzed the language of exceptional
depravity as defined in aggravating circumstance (1)(d) in the eight
cases discussed above.3 4 These eight cases reveal that a murder
would manifest exceptional depravity if (1) the murder is "so coldly
calculated as to indicate a state of mind totally and senselessly bereft
of any regard for human life" - Stewart, Holtan, Williams, and
Harper;3 45 (2) the defendant kills "unresisting victims" - Holtan and
Peery;346 or (3) the murder is truly "exceptional" in that "depravity
is apparent to such an extent as to obviously offend all standards of
morality and intelligence" - Simants, Rust, Stewart, and Otey.347

The panel that sentenced Moore in 1980 relied upon these three judi-
cial constructions of exceptional depravity as construed in these eight
cases to sentence Moore to death. 348

AGGRAVATING CIRCUMSTANCE (1)(d) REDEFINED: STATE V. PALMER

Four years after Moore was decided, the Nebraska Supreme
Court redefined the phrase exceptional depravity in State v.

339. Id. at 576, 304 N.W.2d at 668.
340. Id.
341. Id. at 580-81, 304 N.W.2d at 670 (Krivosha, J., concurring in part, dissenting in

part).
342. Id. at 588, 304 N.W.2d at 670.
343. 210 Neb. 457, 316 N.W.2d 33, cert denied sub nom. Moore v. Nebraska, 456

U.S. 984 (1982).
344. See supra notes 242-342 and accompanying text.
345. See supra notes 255, 266, 280, 328 and accompanying text.
346. See supra notes 293, 308 and accompanying text.
347. See supra notes 281, 309, 317, 340.
348. Moore v. Clarke, 904 F.2d 1226, 1229-30 (1990). The majority stated that,

"These three phrases were the sole guidance provided by the Supreme Court of Ne-
braska to the sentencing panel in its task of determining whether the murders com-
mitted by Moore 'manifested exceptional depravity by ordinary standards of morality
and intelligence.'" Id. at 1230.

1050 [Vol. 24



DEATH PENALTY

Palmer.349 The defendant, Palmer, went to the home of Eugene Zim-
merman with his wife and son to sell Zimmerman two antique
rings.350 When Mr. Zimmerman informed Mrs. Palmer that the
gems were imitation, the defendant lunged at him, struck him in the
face, and demanded money from him.351 The defendant then pro-
ceeded to bind Zimmerman's hands and force him upstairs into a bed-
room, where the defendant beat Zimmerman and strangled him to
death.352 The trial court convicted Palmer of felony murder and sen-
tenced him to death.35 3

The Nebraska Supreme Court affirmed the defendant's convic-
tion and death sentence on the third appeal. 3 4 The court also af-
firmed the sentencing panel's finding that the murder of Eugene
Zimmerman had manifested exceptional depravity. -

The court began its analysis by restating its finding in State v.
Moore3 m that the aggravating circumstance disjunctively described at
least two components which may operate either conjunctively or in-
dependently.357 Moreover, the court stated that the existence of one
or more of the components will sustain a finding of the aggravating
circumstance.358 The court restated its holding from earlier cases
that the phrase exceptional depravity is construed to mean "totally
and senselessly bereft of any regard for human life."3 5 9 After briefly
reviewing seven Nebraska death penalty cases in which "exceptional
depravity" was found to exist, e the court declared that these cases
presented clear and specific examples which demonstrated the mean-
ing of exceptional depravity.36' Following this review, the court re-
stated its prior interpretation that the phrase exceptional depravity

349. 224 Neb. 282, 318-321, 399 N.W.2d 706, 731-32 (1986), cert denied sub nom.
Palmer v. Nebraska, 484 U.S. 872 (1987).

350. Id. at 285, 399 N.W.2d at 712.
351. Id. at 285-86, 399 N.W.2d at 712.
352. Id. at 286-87, 399 N.W.2d at 712-13.
353. Id. at 284, 399 N.W.2d at 712.
354. Id. at 331, 399 N.W.2d at 738.
355. Id. at 309, 321, 399 N.W.2d at 726, 732.
356. 210 Neb. 457, 316 N.W.2d 33, cert denied sub nom. Moore v. Nebraska, 456

U.S. 984 (1982).
357. Palmer, 224 Neb. at 314, 399 N.W.2d at 728. See notes 51-53 and accompanying

text.
358. Palmer, 224 Neb. at 314, 399 N.W.2d at 728.
359. Id. at 315, 399 N.W.2d at 729 (quoting State v. Stewart, 197 Neb. 497, 523, 250

N.W.2d 849, 864 (1977)).
360. Palmer, 224 Neb. at 315-18, 399 N.W.2d at 729-31. The court reviewed the fol-

lowing seven cases: State v. Reeves, 216 Neb. 206, 344 N.W.2d 433 (1984); State v.
Moore, 210 Neb. 457, 316 N.W.2d 33 (1982); State v. Harper, 208 Neb. 568, 304 N.W.2d
663 (1981); State v. Otey, 205 Neb. 90, 287 N.W.2d 36 (1979); State v. Peery, 199 Neb.
656, 261 N.W.2d 95 (1977); State v. Simants, 197 Neb. 549, 250 N.W.2d 881 (1977); and
State v. Holtan, 197 Neb. 544, 250 N.W.2d 876 (1977).

361. Palmer, 224 Neb. at 318, 399 N.W.2d at 731.
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"refers to and pertains to 'the state of mind of the actor'" and may
be either proved or inferred from the conduct of the defendant at or
near the time of the murder.3 2

The court then set forth five factors defined by the Arizona
Supreme Court in State v. Gretzler, s36 which the Nebraska Supreme
Court declared may lead a sentencing panel to a finding of deprav-
ity.364 The five factors are "(1) apparent relishing of the murder by
the killer; (2) infliction of gratuitous violence on the victim; (3) need-
less mutilation of the victim; (4) senselessness of the crime; or (5)
helplessness of the victim."W5 The court then declared that excep-
tional depravity exists when one or more of the five factors is estab-
lished beyond a reasonable doubt in a first-degree murder.36
Relying on these five factors, the court observed that one or more of
the factors were present in all the prior first-degree murder cases in
which exceptional depravity was found to exist.M7

The court concluded its analysis by affirming the sentencing
panel's finding that Palmer's murder of Eugene Zimmerman had
manifested exceptional depravity.3 s Employing the newly adopted
five-factor test, the court stated that the victim had been bound and
helpless, that Palmer's physical abuse had been needless, and that in
killing the victim, the defendant had inflicted gratuitous violence
upon a completely helpless victim.3 9 Accordingly, the court held
that the record established that Zimmerman's murder manifested ex-
ceptional depravity beyond a reasonable doubt.370

Chief Justice Krivosha concurred with the majority in affirming
the defendant's conviction, but he dissented to the imposition of the
death penalty.3 7 1 Chief Justice Kirvosha also dissented to the major-
ity's holding that aggravating circumstance (1)(d) contains two sepa-
rate components.3 7 2 Chief Justice Krivosha argued that the five
factors adopted by the majority are either overbroad and do not sat-
isfy the constitutional requirement that the factors narrow the class
of persons upon whom the death penalty may be imposed, or do

362. Id. at 319, 399 N.W.2d at 731 (quoting Moore, 210 Neb. at 470, 316 N.W.2d at
41).

363. 135 Ariz. 42, 659 P.2d 1, cert denied sub nom. Gretzler v. Arizona, 461 U.S.
971 (1983).

364. Palmer, 224 Neb. at 319-20, 399 N.W.2d at 731-32.
365. Id. at 320, 399 N.W.2d at 731-32.
366. Id. at 320, 399 N.W.2d at 731.
367. Id. at 320, 399 N.W.2d at 732. See supra notes 242-348 and accompanying text.
368. Palmer, 224 Neb. at 321, 399 N.W.2d at 732.
369. Id.
370. Id.
371. Id. at 332, 363, 399 N.W.2d 738, 755 (Kirvosha, J., concurring in part, dissenting

in part).
372. Id. at 344, 399 N.W.2d at 745.
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nothing more than restate the definition of the first component of
the aggravating circumstance.3 73 Chief Justice Krivosha stated that
in either event the second component is, as defined in Palmer, consti-
tutionally invalid.3 7 4

FEDERAL HABEAS REVIEW OF THE NEBRASKA EXCEPTIONAL
DEPRAVITY LANGUAGE

Prior to Carey Dean Moore's challenge of Nebraska Revised
Statute 29-2523(1)(d), Richard Dean Holtan had filed a writ of habeas
corpus in the United States District Court for the District of Ne-
braska.37 5 Holtan alleged, among other errors, that the phrase "man-
ifested exceptional depravity by ordinary standards of morality and
intelligence" is unconstitutionally vague as construed by the Ne-
braska Supreme Court and as applied to his case.376

In his Report and Recommendation, United States Magistrate
David L. Piester held that the Nebraska Supreme Court's construc-
tion of aggravating circumstance (1)(d), at the time Holtan's case
came on direct appeal before the court, was not constitutionally defi-
cient.377 However, the Magistrate held that the existence of excep-
tional depravity was not proved beyond a reasonable doubt, and was
therefore applied unconstitutionally in sentencing Holtan to death.378

In reviewing the facts surrounding the case, Magistrate Piester
reasoned that because no torture was involved in the murder that
Holtan had committed, aggravating circumstance (1)(d) was appar-
ently applied under the second prong of (1)(d) because of the "coldly
calculated nature of the murder."379 According to the Magistrate, lit-
tle evidence existed of Holtan's intent to murder, let alone evidence
of cold calculation.380 To support this finding, the Magistrate per-
formed a comparative analysis of Holtan's case with the capital mur-
der cases of State v. Rust,3s l State v. Stewart,382 and State v.

373. Id. at 336, 399 N.W.2d at 741.
374. Id. at 338, 399 N.W.2d at 741.
375. Report and Recommendation, at 1, 2, Holtan v. Black, CV84-L-393 (D. Neb.

filed June 25, 1986).
376. Id. at 24.
377. Id. at 26-27. The Magistrate declared, "While the guiding standards enunci-

ated by the court allow some exercise of discretion (i.e., determining degree of cold cal-
culation necessary to meet the depravity prong), they are sufficient to effectively
channel that discretion in a uniform manner." Id. at 27.

378. Id. at 29.
379. Id. at 27. See supra note 295 and accompanying text.
380. Report and Recommendation at 27.
381. 197 Neb. 528, 250 N.W.2d 867, cert denied sub nom Rust v. Nebraska, 434

U.S. 912 (1977).
382. 197 Neb. 497, 250 N.W.2d 849 (1977).
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Simants,383 which were decided on the same day as State v.
Holtan.384 The Magistrate was unable to find any meaningful distinc-
tion between the cases in which (1)(d) was not applied, and in the
case of Holtan, in which the circumstance was applied.3a 5 From the
Nebraska Supreme Court's findings in Holtan, the Magistrate in-
ferred that the fact that Holtan's murder victim was "unresisting"
provided the primary basis for the court's finding that the murder
was deliberate. 3 m However, the Magistrate stated that in no other
cases did the court deem a finding of an unresisting victim to be suffi-
cient, in and of itself, to establish the existence of (1)(d). 38 7 Further-
more, the Magistrate stated that the only other evidence supporting
the court's finding of cold calculation was that Holtan was armed
with a gun when he entered the bar.m However, Magistrate Piester
noted that the defendant in Rust was also armed with a gun, as was
the offender in Stewart, who was armed not only with a gun but also
with gasoline.38 9 The Magistrate observed that the Nebraska
Supreme Court had not addressed the possible existence of excep-
tional depravity in terms of cold calculation in Stewart.39° Accord-
ingly, the Magistrate declared that the Nebraska Supreme Court had
misapplied the (1)(d) factor in Holtan, and he recommended that
Holtan's sentence be reduced to life imprisonment based upon this
unconstitutional application.3 1

In his Memorandum of Decision, the Honorable Warren K.
Urbom held that aggravating circumstance (1)(d) as written in the
statute, as construed by the Nebraska Supreme Court, and as applied
to Holtan's case was constitutionally invalid.39 2 Judge Urbom based
his holding first on his finding that the descriptive words - "espe-
cially heinous," "atrocious," "cruel," and "manifested exceptional de-
pravity by ordinary standards of morality and intelligence" - were
ambiguous, and provided no discernable guidance to sentencing bod-
ies.393 Moreover, upon an examination of the Nebraska cases that
had previously interpreted the language of aggravating circumstance

383. 197 Neb. 549, 250 N.W.2d 881, cert denied sub nom. Simants v. Nebraska, 434
U.S. 878 (1977).

384. 197 Neb. 544, 250 N.W.2d 876 (1977); Report and Recommendation at 24-28,
Holtan v. Black, No. CV84-L-393 (D. Neb. filed June 25, 1986).

385. Report and Recommendation at 28.
386. Id. at 27.
387. Id. at 27-28.
388. Id. at 28.
389. Id.
390. Id.
391. Id. at 29, 37.
392. Memorandum of Decision at 28, Holtan v. Black, No. CV84-L-393 (D. Neb.

filed Nov. 5, 1986), off'd in part rev'd in part, 838 F.2d 984 (8th Cir. 1988).
393. Id. at 22.
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(1)(d), Judge Urbom declared that the Nebraska Supreme Court's
construction of the ambiguously worded statute failed to relieve the
statute of its unconstitutionality.394 Specifically, Judge Urbom found
that words used by the Nebraska Supreme Court to construe excep-
tional depravity offered nothing objective to a sentencing court that
would act as a restraint on an arbitrary and capricious imposition of
the death penalty; that such words were not sufficiently directed and
limited in their scope so as to lessen the possibility of completely ar-
bitrary and capricious action by a sentencing panel; and, finally, that
the words failed to provide a sentencing panel with "clear and objec-
tive standards" as well as "specific and detailed guidance" that "make
rationally reviewable the process for imposing a sentence of
death. '395 As a result, Judge Urbom found aggravating circumstance
(1)(d) unconstitutional on its face, in its construction, and in its appli-
cation and thus ordered that Holtan be resentenced without relying
on aggravating circumstance (1)(d). 396

The case was appealed to the United States Court of Appeals for
the Eighth Circuit.397 The state of Nebraska conceded that it was
necessary to remand the case to the state trial court to determine
whether aggravating circumstance (1)(d) was proven beyond a rea-
sonable doubt.398 However, the state claimed that the federal district
court had erred in holding that (1)(d) was unconstitutional. 399 Upon
considering the alleged error, the court vacated the district court's
holding that aggravating circumstance (1)(d) was unconstitutionally
applied on the ground that the issue was not ripe for review. 4° ° How-
ever, the court stated that its order was without prejudice to further
review and adjudication, should the state sentencing panel reinvoke
the death penalty.401

ANALYSIS

Upon federal review of Moore v. C7arke402 by the United States
Court of Appeals for the Eighth Circuit, a majority of the panel de-
termined that the second prong of Nebraska aggravating circum-

394. Id. at 26. Judge Urbom stated that "the constitutionality of the ambiguous
factor (d) is not saved by the uncertain construction put on it by the state court." Id.

395. Id. at 25, (quoting Godfrey v. Georgia, 446 U.S. 420, 427-28 (1980)).
396. Memorandum of Decision at 26.
397. Holtan v. Black, 838 F.2d 984 (8th Cir. 1988).
398. Id. at 985.
399. Id. at 986.
400. Id. Compare id. at 986 & n.3 with Ashwater v. Valley Authority, 297 U.S. 288,

346-48 (1936) (Brandeis, J., concurring) (discussing the rules of judicial review).
401. Holtan, 838 F.2d at 986.
402. 904 F.2d 1226 (8th Cir. 1990).
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stance (1)(d) 403 was "unconstitutionally vague as written and as
construed."4°4 While correct in its holding, the majority neither ade-
quately addressed the reasons why the second prong of (1)(d) was
constitutionally deficient, nor did the majority find that the second
prong of (1)(d) was unconstitutionally vague as applied in Moore.4 5

Moreover, the majority did not decide the issue before the court on
the narrowest grounds possible.4° As a consequence, the majority
departed from its policy of judicial restraint, declared in Holtan v.
Black,40 7 that the court would not pass upon constitutional issues
which are not ripe for review. 408

THE CONSISTENCY OF MOORE WITH THE EIGHTH AMENDMENT
REQUIREMENT OF GUIDED DISCRETION

The two-judge majority in Moore correctly held that the lan-
guage of the second prong of aggravating circumstance (1)(d) was un-
constitutionally vague on its face.4 w The language "manifested
exceptional depravity by ordinary standards of morality and intelli-
gence" 4 10 provided the panel that sentenced Moore with no objective
criteria that would act as an "inherent restraint on the arbitrary and
capricious infliction of the death sentence."1411 Standing alone, the
text of section 29-2523 (1)(d) was not constitutionally sufficient to sat-
isfy the requirements derived from Furman v. Georgia.412

However, under the provisions of Gregg v. Georgia4 13 and God-
frey v. Georgia,414 the majority in Moore correctly noted that a state
appellate court may salvage a facially vague aggravating circumstance
by narrowly construing the circumstance to provide a sentencing au-
thority with objective criteria for applying the aggravating circum-
stance.415 Thus, the critical inquiry before the court was whether the
Nebraska Supreme Court had construed the language of exceptional
depravity in a manner that directed and limited the discretion of

403. NEB. REV. STAT. § 29-2523(1)(d) (Reissue 1989).
404. Moore, 838 F.2d at 1233.
405. See infra notes 443-556 and accompanying text.
406. See infra notes 476-82 and accompanying text.
407. 838 F.2d 984 (8th Cir. 1988).
408. Id. at 986 & n.3.
409. Moore, 904 F.2d at 1229 (stating that "[w]e agree with the district court's con-

clusion that the text of the statute, standing alone, is not constitutionally sufficient").
See infra notes 443-44, 465-76 and accompanying text.

410. NEB. REV. STAT. § 29-2523(1)(d) (Reissue 1989).
411. Moore, 904 F.2d at 1229 (quoting Godfrey v. Georgia, 446 U.S. 420, 428 (1980)).
412. 408 U.S. 238, 313 (1972).
413. 428 U.S. 153 (1976).
414. 446 U.S. 420 (1980).
415. Moore, 904 F.2d at 1229. See also Godfrey, 446 U.S. at 423; Gregg, 428 U.S. at

201.
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state sentencing authorities.416 The Eighth Circuit began and ended
its task of determining the constitutionality of the second prong of
(1)(d) by reviewing three judicially construed phrases provided to
state sentencing bodies by the Nebraska Supreme Court.4 17 The
three phrases reviewed by the court were (1) "so coldly calculated as
to indicate a state of mind totally and senselessly bereft of regard for
human life," (2) "unresisting victims," and (3) "exceptional. 4 18

Of these three judicial constructions, the panel that sentenced
Moore in 1980 had relied solely upon the "so coldly calculated"
phrase to find the existence of the second prong of (1)(d). 419 In re-
viewing this phrase, the majority adopted the federal district court's
finding that the phrase offered little, if any, objective guidance to a
sentencing authority.420 While the majority declared that the words
"cold planning" provided a sentencing body with an "aura of objectiv-
ity," it concluded that the phrase, as a whole, called entirely for sub-
jective consideration by the panel that sentenced Moore.42 1

The majority also briefly reviewed the other two phrases - "un-
resisting victims" and "exceptional" - which were not relied upon
by the panel that sentenced Moore.42 2 The majority concluded that
these phrases also lacked sufficient objective criteria.423 Based on
this summary analysis of the three judicial constructions provided to
the panel that sentenced Moore, the court correctly held that these
phrases did not contain sufficient objective standards to provide the
guided discretion necessary to cure the facially vague statute of its
constitutional deficiencies.424

Dissenting, Judge Floyd Gibson argued that the three judicially
constructed phrases did provide sufficient objectivity to guide the
sentencing authority and to prevent the arbitrary and capricious im-
position of the death penalty in Nebraska.42 5 Judge Gibson argued
that any aggravating circumstance that attempts to define a state of
mind necessarily involves a certain degree of subjective considera-
tion.426 In his opinion, Judge Gibson stated that the majority miscon-
strued the constitutional mandates set forth in Furman and its

416. Moore, 904 F.2d at 1229.
417. Id. at 1229-31.
418. Id. at 1230.
419. Id.
420. Id.
421. Id.
422. Id. at 1230-31.
423. Id.
424. Id.
425. Id. at 1235 (Gibson, J., dissenting).
426. Id.
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progeny.42 He argued that the United States Supreme Court does
not require states electing to impose the death penalty to entirely
preclude subjective factors from consideration.42

To support his argument, Judge Gibson cited Proffitt v. Flor-
ida,4 -' in which the Supreme Court upheld a Florida Supreme Court
construction of an aggravating circumstance as stating "the con-
scienceless or pitiless crime which is unnecessarily torturous to the
victim. '430 Judge Gibson declared that the words "pitiless" and "con-
scienceless" clearly left subjective consideration to the Florida sen-
tencing body.43 ' Consequently, Judge Gibson stated that it was his
belief that the states were not obligated to remove all subjective con-
siderations, but were only required to provide sufficient limitation
and guidance to sentencing bodies to ensure that the death penalty
was not imposed in a "wholly arbitrary manner. '432

On its face, Judge Gibson's argument that Proffitt was the con-
trolling case in Moore is persuasive and seemingly sound.433 The
Florida construction was arguably no more objective than the Ne-
braska Supreme Court's construction: "so coldly calculated as to in-
dicate a state of mind totally and senselessly bereft of regard for
human life.''434 Despite the apparent similarity between the Florida
and Nebraska constructions, Judge Gibson failed to take into account
the fact that Proffitt was upheld by the Supreme Court in 1976, years
before Godfrey v. Georgia435 and Maynard v. Cartwright436 were de-
cided.437 Much of the guided discretion doctrine initially announced
in Furman was developed in these later cases.438 Consequently,
neither the Florida sentencing bodies nor the Florida Supreme Court
were required to follow the constitutional mandates set forth in these
later cases. 439 In addition, while the "especially heinous" circum-
stance was considered in determining whether the death penalty

427. See id.
428. Id. (declaring that the majority's analysis in the case could defeat almost any

aggravating factor and by the "use of semantics make a dead letter of any death
statute").

429. 428 U.S. 242 (1976).
430. Moore, 904 F.2d at 1236 (Gibson, J., dissenting) (quoting Proffitt, 428 U.S. at

255).
431. Moore, 904 F.2d at 1236 (Gibson, J., dissenting).
432. Id. The majority declined to explore the issue of whether a state sentencing

body is entirely precluded from subjective consideration of factors in deciding whether
to impose the death sentence. Id. at 1232 n.7.

433. See infra notes 434-42 and accompanying text.
434. See Moore, 904 F.2d at 1236 (Gibson, J., dissenting).
435. 446 U.S. 420 (1980).
436. 486 U.S. 356 (1988).
437. Proffitt v. Florida, 428 U.S. 242 (1976).
438. See supra notes 172-93 and accompanying text.
439. See supra notes 172-93 and accompanying text.
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should be imposed at Proffitt's trial, the United States Supreme
Court did not actually rule upon the appropriateness of the aggravat-
ing circumnstance in Proffitt's case.4 0 Rather, the Supreme Court
had granted only a conditional approval of the Florida death penalty
system in Proffitt.44 1 Six years later in 1982, the United States Court
of Appeals for the Eleventh Circuit reversed the finding of the "espe-
cially heinous" aggravating circumstance in Proffitt's case, thereby
undermining Judge Gibson's argument.44 2

DETERMINING THE CONSTITUTIONAL DEFICIENCIES OF THE SECOND
PRONG OF AGGRAVATING CIRCUMSTANCE (1)(d)

In Moore, the majority held that the second prong of aggravating
circumstance (1)(d) was unconstitutionally vague at the time Moore
was sentenced in 1980. 44 3 The majority's holding rested on a finding
that the statutory language as well as the Nebraska Supreme Court's
judicial construction of exceptional depravity were of minimal value
and provided the sentencing panel with little, if any, meaningful gui-
dance.44 Although correct in its holding, the majority opinion failed
to fully analyze the reasons why the second prong of section (1)(d)
and its corresponding judicial construction failed to satisfy the consti-
tutional requirements set forth in Gregg v. Georgia,44 5 Godfrey v.
Georgia,4" Maynard v. Cartwright,44 7 and Furman v. Georgia.4"

Aggravating circumstances perform a critical function in capital
sentencing systems - "they circumscribe the class of persons eligible
for the death penalty.""49 Given this important role, it is imperative
that an aggravating circumstance mean something.45° The meaning
of an aggravating circumstance must not be so vague that it licenses a
sentencing body to make an unguided, ad hoc decision concerning the
propriety of the death penalty in a given case.4 51 In Gregg, Justice
Stewart recognized that a sentencing system could employ such
vague standards that the standards would fail to adequately channel

440. Rosen, The "Especially Heinous" Aggravating Circumstance in Capital Cases
- the Standardless Standard, 64 N.C.L. REV, 941, 960 (1986).

441. Id.
442. Proffitt v. Wainwright, 685 F.2d 1227, 1264-65 (11th Cir. 1982), cert denied sub

nom 464 U.S. 1002 (1983).
443. Moore, 904 F.2d at 1231, 1233.
444. See supra notes 409-21 and accompanying text.
445. 428 U.S. 153 (1976). See infra notes 449-504 and accompanying text.
446. 446 U.S. 420 (1980). See infra notes 483-513 and accompanying text.
447. 486 U.S. 356 (1988). See infra notes 483-513 and accompanying text.
448. 408 U.S. 238 (1972). See infra notes 514-51 and accompanying text.
449. Zant v. Stephens, 462 U.S. 862, 878 (1983). See supra note 118 and accompany-

ing text.
450. See supra notes 135-37 and accompanying text.
451. See supra note 138 and accompanying text.
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death sentencing decisions of sentencing bodies.452 As a result, the
Court in Gregg required states to provide sentencing bodies with
"clear and objective standards. ' 453

The failure of Nebraska to provide its sentencing bodies with
"clear and objective standards" for determining the existence of ex-
ceptional depravity can be illustrated by comparing the sentencing
panel's discussion of the first and second prongs of aggravating cir-
cumstance (1)(d) in State v. Moore.454 In this case, the sentencing
panel was charged with determining whether the murders of Van
Ness and Helgeland were "especially heinous, atrocious, [or] cruel
... ."4 To determine this, the sentencing panel employed the nar-
rowing construction of the first prong of (1)(d) announced by the Ne-
braska Supreme Court in State v. Rust,45 which focused on serious
physical abuse to the murdered victim.457 The narrowing construc-
tion stated that "especially heinous, atrocious, [or] cruel" pertained to
murders involving "'torture, sadism, sexual abuse or the imposition
by the defendant of extreme suffering on the victim.' "m Accord-
ingly, the sentencing panel reviewed the autopsy reports to discover
whether Moore's action had met these criteria.45 9 The autopsy re-
ports established that both victims died almost instantaneously from
multiple gunshot wounds.4 ° As a result, the sentencing panel con-
cluded that the first prong of aggravating circumstance (1)(d) was not
applicable to either murder.461

No comparable narrowing principle existed for the second prong
of (1)(d).46 2 This was so despite the fact that the aggravating circum-
stance of exceptional depravity had been on the statute books since
19 73 ,463 and the Nebraska Supreme Court had addressed the second
prong of (1)(d) in eight separate cases prior to Moore's sentencing. 4"
Unable to discern any "clear and objective standards" by which to de-
termine whether Moore's murders manifested exceptional depravity,

452. Gregg, 428 U.S. at 195 n.46. See supra note 123 and accompanying text.
453. Gregg, 428 U.S. at 198.
454. Order of Sentence at 8-9, State v. Moore, No. 106 p. 55 (Neb. Douglas County

Dist. Ct. June 22, 1980).
455. See id. at 9 (quoting NEB. REv. STAT. § 29-2523(1)(d)).
456. 197 Neb. 528, 250 N.W.2d 867, cerK denied sub nor. Rust v. Nebraska, 434

U.S. 912 (1977).
457. Order of Sentence at 8-9 (citing Rust, 197 Neb. at 538-39, 250 N.W.2d at 874)).
458. Order of Sentence at 9 (quoting State v. Rust, 197 Neb. 497, 538-39, 250 N.W.2d

849, 874 (1977)).
459. Order of Sentence at 9.
460. Id.
461. Id.
462. See infra notes 465-68 and accompanying text.
463. See supra notes 236-37 and accompanying text.
464. See supra notes 242-348 and accompanying text.
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the sentencing panel looked to the most basic of all reference sources
- a dictionary - for guidance.465 After consulting Webster's Third
New International Dictionary, the panel announced in its sentencing
order that "depravity" is defined as the "quality or state of being de-
praved" and further stated that "depraved" is defined as being
"marked by debasement, corruption, perversion, or deterioration."4
The sentencing panel then proceeded to declare an overbreadth
warning that "in some sense, any killing of one human being by an-
other manifests a disregard for human life so as to be considered 'de-
praved.' 467 Despite this acknowledgment, the panel concluded that
the facts in Moore's case established that both murders were "so
coldly calculated as to indicate a state of mind totally and senselessly
bereft of regard for human life," so as to make the second prong of
(1)(d) applicable to each of the killings. s

Given the important constitutional function performed by aggra-
vating circumstances, it is axiomatic that "the definitional problem
facing a life or death sentencing judge should be no place for guess-
work. '469 But guesswork it was. The conclusion is inescapable that
the statutory language of exceptional depravity was so vague that ex-
perienced trial judges guessed at its meaning and found it necessary
to consult a dictionary for guidance.470 The problem with the second
prong of (1)(d) is the subjective nature of the term "depravity."'471

As the Supreme Court declared in Gregg, any murder could be con-
strued to involve depravity of mind.47 2 "Depravity" is a highly sub-
jective term.473 Consulting a dictionary only compounded the
problem.474 Defining depravity as "marked by debasement, corrup-
tion, perversion or deterioration," expanded rather than narrowed
the meaning of depravity.475 These definitions provided no limita-
tions on the sentencing panel for applying the second prong of

465. See Order of Sentence at 9.
466. Id. (quoting WEBsTER's THIRD INTERNATIONAL DICTIONARY).
467. Order of Sentence at 9.
468. Id. at 10.
469. Opening Brief of Appellee/Cross-Appellant at 19, Moore v. Clarke, 904 F.2d

1226 (8th Cir. 1990) (Nos. 88-2584NE and 88-2679NE). See supra notes 118, 120 and ac-
companying text.

470. See supra notes 465-66 and accompanying text.
471. See Opening Brief of Appellee/Cross-Appellant at 12 (arguing that the aggra-

vating circumstance of "exceptional depravity" was unbridled; its language "escaped"
the tethers of "objectivity, specificity, and narrowed applicability.").

472. See supra note 154 and accompanying text.
473. Rosen, 64 N.C.L. REV. at 968.
474. Id. (stating that even when the definitions of statutory terms are propounded

by state appellate courts, these definitions generally consist of a "string of equally sub-
jective descriptive terms" and thus provide little or no guidance).

475. Id. at 970. See supra note 466 and accompanying text.
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(1)(d). 476 Given the unenviable choice between three vague judicial
constructions, 477 the sentencing panel lighted upon the "so coldly cal-
culated" construction. 478 Eloquence aside, nothing in this phrase im-
plied any inherent restraint on the sentencing panel's finding of
exceptional depravity.479 In its entirety, the phrase called for subjec-
tive consideration. 48 0 Without a sufficiently clear narrowing princi-
ple to apply to the second prong of (1)(d), it would not be realistic to
assume that the discretion of Moore's sentencing panel was suitably
channeled as required by Gregg.48'

Deprived of "clear and objective standards," the sentencing panel
looked exclusively to the facts in Moore's case to determine the exist-
ence of exceptional depravity.4s 2 In doing so, the sentencing panel ig-
nored the constitutional mandate requiring the application of a
judicial narrowing construction as set forth in Godfreg and restated
in Cartwright.4s3 Both cases had firmly rejected the contention that
a sentencing body may rely exclusively upon a specific set of factual
circumstances surrounding a first-degree murder, regardless of how
appalling they might be, without some narrowing principle to apply
to the factual circumstances, to justify the imposition of the death
penalty.4 4 The Court in Cartwright further rejected the argument
advanced by the state of Oklahoma that, although it could not define
the aggravating circumstance under attack, a sentencing body knew
it when it saw it.48 5 No matter how disturbing the facts surrounding
Moore's case might have been in the eyes of the state, the sentencing
panel was constitutionally required to apply a narrowing principle to
the facts of his case. 4 " Deprived of a constitutionally sufficient nar-
rowing principle, the sentencing panel was forced to make an un-
guided and ad hoc determination concerning the existence of the
second prong of (1)(d). 487 In declaring that the specific factual cir-
cumstances in Moore's case established that each of the murders
manifested exceptional depravity,4s8 the sentencing panel violated

476. See Rosen, 64 N.C.L. REv. at 970.
477. See supra notes 345-48 and accompanying text.
478. Opening Brief of Appellee/Cross-Appellant at 11.
479. Id. at 18-20.
480. Moore, 904 F.2d at 1230.
481. See Rosen, 64 N.C.L. REV. at 968. See supra note 107 and accompanying text.
482. Order of Sentence at 9.
483. Cartwright, 486 U.S. at 363. See Godfrey, 446 U.S. at 428-29. See also irfra

notes 484-89.
484. Cartwright, 486 U.S. at 363.
485. See supra notes 182-89 and accompanying text.
486. Cartwright, 486 U.S. at 363.
487. See supra notes 462-86 and accompanying text.
488. Order of Sentence at 9.
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the requirement set forth in Godfrey and Cartwright.4s 9

In the absence of "clear and objective" sentencing standards,
state appellate courts, as well as sentencing authorities, become dan-
gerously susceptible to making unguided, ad hoc decisions.4 9° In its
independent review of State v. Moore,491 the Nebraska Supreme
Court affirmed the sentencing panel's finding of exceptional deprav-
ity.492 Moreover, the court gratuitously added three novel and emo-
tion-laden conclusions (1) the murders were "coldly planned" by the
defendant; (2) the defendant intended to continue his robbery-kill-
ings indefinitely; and (3) the victims were selected based on their
ages.493 The court further declared that Moore's "unstated conclu-
sion was that a human life in the middle years is less valuable than a
younger life."'494

The court, however, conveniently found it unnecessary to discuss
or support these conclusions.495 While evidence existed that Moore
had planned the robbery-killings, the court failed to distinguish how
"cold planning" was different, in kind or degree, from the criminal
element of legal premeditation, which is normally an element of
first-degree murder.496 The sentencing panel found only that the
facts established that Moore had not committed his murders out of
impulse or panic.497 A state does not have the license to take a crimi-
nal element normally associated with a first-degree murder, e.g., pre-
meditation, and transform that element into an aggravating
circumstance for the purpose of imposing the death penalty.498 Fur-
thermore, no direct evidence on record supported the court's conclu-
sion that Moore had intended to continue his robbery scheme
indefinitely.4 99 The record indicates only that Moore had robbed and
killed two cab drivers and departed for Iowa shortly after committing
these crimes.B° ° The court's declaration that Moore valued the lives
of middle-aged persons less than those of younger persons was incon-

489. See supra notes 482-88 and accompanying text.
490. See infra notes 493-504 and accompanying text.
491. 210 Neb. 457, 316 N.W.2d 33, cert. denied sub nom Moore v. Nebraska, 456

U.S. 984 (1982).
492. See supra note 55 and accompanying text.
493. Opening Brief of Appellee/Cross-Appellant at 21. See supra notes 56-58 and

accompanying text.
494. See supra note 59 and accompanying text.
495. See Moore, 210 Neb. at 471, 316 N.W.2d at 41. See infira notes 493-94 and ac-

companying text.
496. Opening Brief of Appellee/Cross-Appellant at 21.
497. See supra note 45 and accompanying text.
498. Opening Brief of Appellee/Cross-Appellant at 21-22 (citing Collins v. Lock-

hart, 754 F.2d 258, 263 (8th Cir. 1985)).
499. Opening Brief of Appellee/Cross-Appellant at 22.
500. Id.

1991] 1063



CREIGHTON LAW REVIEW

sistent with the sentencing panel's finding that Moore was "totally
and senselessly bereft of all regard for human life."5' 1

The conclusions advanced by the Nebraska Supreme Court were
neither supported adequately by the record, nor proven beyond a rea-
sonable doubt.5° 2 The conclusions do, however, illustrate how suscep-
tible the court was to finding and affirming the existence of a vague
and imprecise aggravating circumstance based upon unlimited ranges
of proof.5 ° 3 The court's conclusions also illustrate that in the absence
of guided discretion, speculative and highly inflammatory inferences
become legal substitutes for "clear and objective" sentencing
standards.

504

First-degree murders generate outrage and repugnance both in
the community at large and in the courts. Undoubtedly, the murders
committed by Moore generated much outrage. Understandable as
the outrage was the sentencing panel and the Nebraska Supreme
Court were constitutionally required to determine the existence of
exceptional depravity based on objective, rather than subjective, sen-
tencing standards.5° 5 For the sentencing panel and the Nebraska
Supreme Court to determine that a first-degree murder case is within
the meaning of aggravating circumstance (1)(d), the language of the
aggravating circumstance or its narrowing construction must author-
ize the court to say so.-" For Nebraska to impose a death sentence
on Moore, the Constitution requires more than the subjective recog-
nition that his case was similar to other first-degree murder cases in
which other defendants received death sentences.507 The Constitu-
tion requires more than the subjective recognition that Moore's
crimes were within the "reason or mischief" of the second prong of
(1)(d), or that the factual circumstances surrounding his crimes were
of "equal atrocity or of kindred character" with the crimes of Si-
mants,508 Holtan,5 °9 Peery,510 Williams, 511 Otey5 and Harper.513

501. Order of Sentence at 10. The order stated that "it is the conclusion of the sen-
tencing panel that each of these murders was so coldly calculated as to indicate a state
of mind totally and senselessly bereft of all regard for human life." Id. (emphasis ad-
ded). See Opening Brief for Appellee/Cross-Appellant at 24. Moore's counsel argued,
"if the reviewing court can infer that the defendant valued life more in some age
groups than in others, can it be reconciled that he was also 'totally bereft' of regard for
human life?" Id.

502. See supra notes 495-501 and accompanying text.
503. See Opening Brief of Appellee/Cross-Appellant at 21-24.
504. See id.
505. See supra notes 107-10 and accompanying text.
506. See supra note 217 and accompanying text.
507. Moore, 904 F.2d at 1232.
508. State v. Simants, 197 Neb. 549, 250 N.W.2d 881, cert denied sub nom. Simants

v. Nebraska, 434 U.S. 878 (1977). See supra notes 217, 244-56 and accompanying text.
509. State v. Holtan, 197 Neb. 544, 250 N.W.2d 876 (1977). See supra notes 217, 287-

95 and accompanying text.
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The greatest danger inherent in standardless sentencing proce-
dures is the arbitrary, capricious, and discriminatory imposition of
the death penalty."514 The Nebraska Supreme Court has not wan-
tonly employed the second prong of aggravating circumstance (1)(d)
as a catch-all factor to impose the death penalty.5 15 In both State v.
Rust 516 and State v. Stewart,517 the court carefully reviewed the sen-
tencing panels' findings as well as the factual circumstances sur-
rounding these cases before determining that exceptional depravity
did not exist.51 8 In Stewart, the court went out of its way to reverse
the sentencing panel's finding of exceptional depravity.519 While ac-
knowledging that Stewart's act of setting fire to the van, which re-
sulted in the burning of the body of one of the victims, could be
construed as manifesting "exceptional depravity," the court chose to
construe the defendant's act as an attempt to conceal his crime and
identity, and not as an act to cause additional harm to his victims,
who he believed were dead.52°

If Stewart illustrates that the second prong of aggravating cir-
cumstance (1)(d) has not been wantonly applied, the case may also
illustrate that the aggravating circumstance of exceptional depravity
has been inconsistently applied under similar factual circum-
stances. 521 In Holtan v. Black,5 22 U.S. Magistrate Piester was unable
to find any tenable distinctions between the factual circumstances in
Holtan, in which the court upheld the existence of exceptional de-
pravity based on an apparent finding of "cold calculation," and the
factual circumstances of Stewart, where the court never addressed
the potential existence of exceptional depravity in terms of "cold cal-

510. State v. Peery, 199 Neb. 656, 261 N.W.2d 15 (1977). See supra notes 217, 296-
310 and accompanying text.

511. State v. Williams, 205 Neb. 56, 287 N.W.2d 18 (1979), cert denied sub nom.
Williams v. Nebraska, 449 U.S. 891 (1980). See supra notes 217, 311-19 and accompany-
ing text.

512. State v. Otey, 205 Neb. 90, 287 N.W.2d 36 (1979). Cert denied sub nom. Otey v.
Nebraska, 446 U.S. 988 (1980). See supra notes 217, 321-30 and accompanying text.

513. State v. Harper, 208 Neb. 568, 304 N.W.2d 663, cert denied sub nom Harper v.
Nebraska, 454 U.S. 882 (1981). See supra notes 217, 331-42 and accompanying text.

514. See supra note 105 and accompanying text.
515. See infra notes 516-20 and accompanying text.
516. 197 Neb. 528, 250 N.W.2d 867, cert denied sub nom Rust v. Nebraska, 434

U.S. 912 (1977). See supra notes 257-69 and accompanying text.
517. 197 Neb. 497, 250 N.W.2d 849 (1977). See supra notes 270-86 and accompanying

text.
518. See supra notes 257-86 and accompanying text.
519. See supra notes 283-85 and accompanying text.
520. See supra notes 283-85 and accompanying text.
521. See infra notes 522-24 and accompanying text.
522. Report and Recommendation, Holtan v. Black, No. CV84-L-393 (D. Neb. filed

June 25, 1986).
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culation. ' '5 23 Similarly, the Magistrate noted that in no other cases
had the Nebraska Supreme Court found the murder of a unarmed
and passive person to be sufficient alone to find the existence of the
second prong of aggravating circumstance (1)(d).524

A similar argument can be made as between the cases of Stewart
and Moore.525 Both cases involved premeditated murders.526 Both
Stewart and Moore were armed with firearms.5 27 Stewart was addi-
tionally armed with gasoline.528 Both defendants were found to have
killed their victims in an attempt to conceal their crimes and identi-
ties.529 Yet, in Moore, the Nebraska Supreme Court affirmed without
analysis the sentencing panel's finding of cold planning.530 Moreover,
the court found it unnecessary to analyze whether its inferences -

that Moore had intended to kill indefinitely and that he valued life in
the middle years less than younger life - were supported by direct
evidence on the record.531 In electing not to carefully review the
finding of exceptional depravity in Moore, as it had previously done
in Stewart, the Nebraska Supreme Court unwittingly rendered its
own unstated conclusion that the lives of the middle-aged Van Ness
and Helgeland were more valuable to society than the life of the
young Thomas Ehlers.532

Regrettably, Stewart is not the only Nebraska case that casts
doubt on whether the second prong of aggravating circumstance
(1)(d) performs the function that it is constitutionally required to,
namely to "genuinely narrow the class of persons eligible for the
death penalty" and to "reasonably justify the imposition of a more se-
vere sentence on the defendant compared to others found guilty of
murder. '533 The case reports for the Nebraska Supreme Court are
filled with premeditated robbery-murder cases, many of which were
as "coldly planned" as were Moore's crimes.534 Yet, virtually all of
the robbery-murder cases which have come before the Nebraska

523. See supra notes 385-90 and accompanying text.
524. See supra note 387 and accompanying text. See also Memorandum of Decision

at 25, Holtan v. Black, No. CV84-L-393 (D. Neb. filed Nov. 5, 1986), qff'd in par rev'd
in part, 838 F.2d 984 (8th Cir. 1988).

525. See infra notes 526-32 and accompanying text.
526. See supra notes 1-34, 272-78 and accompanying text.
527. See supra notes 1-34, 272-78 and accompanying text.
528. See supra note 275 and accompanying text.
529. See supra notes 55, 284-85 and accompanying text.
530. See supra notes 55-56 and accompanying text.
531. See supra notes 495-501 and accompanying text.
532. See supra notes 525-31 and accompanying text.
533. See Zant v. Stephens, 462 U.S. 862, 877 (1983). See supra note 125 and accom-

panying text.
534. Opening Brief of Appellee/Cross-Appellant at 25-27. See State v. Palmer, 224

Neb. 282, 359-410, 399 N.W.2d 706, 753-83 (1986) (Krivosha, J., concurring in part and
dissenting in part) (providing an exhaustive summary of 51 robbery-homicide cases re-
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Supreme Court have received life sentences or less. s

Even more disturbing was a finding by the Nebraska Supreme
Court that the aggravating circumstance of exceptional depravity did
not exist in State v. Hunt.-36 In Hunt, the defendant stalked his vic-
tim, Beverly K. Ramspott, in advance of killing her.5s 7 Two days af-
ter seeing her engagement picture in a local newspaper, Hunt went
to the young woman's residence and entered her mobile home at
gunpoint.538 Once inside, he ordered his victim to lie down on the
kitchen floor, tied her limbs with nylon rope, and stuffed panties
down her throat.Ms Hunt then dragged his victim into the living
room, tied a nylon stocking around her neck and strangled her.54°

When she became unconscious, he dragged the woman into the bath-
room and lifted her body into a bathtub filled with water.54 x Hunt
then acted out his sexual fantasy upon the woman and left her to
die.

42

On direct review of Hunt, the majority of judges on the Ne-
braska Supreme Court reversed a sentencing panel's finding of aggra-
vating circumstance (1)(d). 543 Despite evidence that Hunt had
selected his victim and had shoplifted the gun, panties, nylons and
nylon rope in advance of committing the murder, the majority made
no reference to the coldly calculated nature of the murder.544 The
majority did concede that the method used by Hunt to achieve his
sexual gratification might accurately be described as "manifesting ex-
ceptional depravity by ordinary standards of morality and intelli-
gence." 45 However, the majority stated that "the murder itself,
considering the inherent nature of a homicide, cannot."54 In so stat-
ing, the majority chose to focus only on the murder and on the first
prong of aggravating circumstance (1)(d), thus disregarding Hunt's
"state of mind" when he committed his crime. 547 Dissenting, Judges

ceiving life sentences or less), cert denied sub nom Palmer v. Nebraska, 484 U.S. 872
(1987).

535. See State v. Palmer, 224 Neb. 282, 359-410, 399 N.W.2d 706, 753-83 (1986)
(Krivosha, J., concurring in part and dissenting in part) (providing an exhaustive sum-
mary of 51 robbery-homicide cases receiving life sentences or less), cert denied sub
nom Palmer v. Nebraska, 484 U.S. 872 (1987).

536. 220 Neb. 707, 721, 371 N.W.2d 708, 725-26 (1985).
537. Id. at 711, 371 N.W.2d at 713.
538. Id.
539. Id. at 711-12, 371 N.W.2d at 713.
540. Id. at 712, 371 N.W.2d at 713.
541. Id.
542. Id.
543. Id. at 724-26, 371 N.W.2d at 720-21.
544. Id. at 711, 725-26, 371 N.W.2d at 713, 721.
545. Id. at 726, 371 N.W.2d at 721.
546. Id.
547. See id. at 725-26, 371 N.W.2d at 721.
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Boslaugh, Grant, and Shanahan declared that the murder was "cal-
lous, cold-blooded and [involved] a cruel disregard for life." 48 Writ-
ing for the dissent, Judge Boslaugh asserted, "If this murder did not
manifest exceptional depravity by ordinary standards of morality and
intelligence, I am at a loss to imagine-what type of a killing would
conform to the statutory description." 549

The fact that the defendants in Stewart, Hunt and a host of rob-
bery-murder cases have received life sentences or less illustrate that
the second prong of (1)(d) falls dangerously short of fulfilling the
Furman mandate of providing a "meaningful basis for distinguishing
the few cases in which [the death penalty] is imposed from the many
cases in which it is not."550 While the Eighth Circuit held that the
second prong of aggravating circumstance (1)(d) was unconstitution-
ally vague as written and construed, it failed to adopt the federal dis-
trict court's finding that the aggravating circumstance was also
unconstitutionally vague as applied in Moore.551

In the final analysis, the Eighth Circuit was correct in finding
that aggravating circumstance of exceptional depravity was unconsti-
tutionally vague for three reasons. First, the language of the statute
itself contained ambiguous terms incapable of clear and precise defi-
nition.552 Second, the judicial constructions of exceptional depravity
provided no "clear and objective standards"553 and called instead for
entirely subjective, ad hoc determinations by state sentencing author-
ities and the Nebraska Supreme Court.554 Third, the second prong of
(1)(d) as applied failed to differentiate the few cases in which the sec-
ond prong of aggravating circumstance (1)(d) was found to exist from
the many capital cases in which it was not.55 Therefore, the second
prong of aggravating circumstance (1)(d), as written, construed, and
applied to Moore, failed to "channel the sentencer's discretion by
'clear and objective standards' that provide 'specific and detailed gui-
dance,' and that 'make rationally reviewable the process for imposing
a sentence of death.' ,55

548. Id. at 729, 371 N.W.2d at 723, (Boslaugh, Grant & Shanahan, J.J., dissenting in
part).

549. Id. at 730, 371 N.W.2d at 724.
550. Furman v. Georgia, 408 U.S. 238, 313 (1972) (White, J., concurring). See supra

notes 512-39 and accompanying text.
551. See supra notes 73, 85 and accompanying text.
552. See supra notes 409, 469-81 and accompanying text.
553. See supra notes 420-24 and accompanying text.
554. See supra notes 487-501 and accompanying text.
555. See supra notes 521-51 and accompanying text.
556. Godfrey, 446 U.S. at 428 (quoting Gregg v. Georgia, 428 U.S. 153, 198 (1976);

Proffitt v. Florida, 428 U.S. 242, 253 (1976); Woodson v. North Carolina, 428 U.S. 280,
303 (1976)). See supra notes 111-13 and accompanying text.
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THE LIMrrED LEGAL RELEVANCE OF STATE V. PALMER

In 1986, the Supreme Court of Nebraska imported from Arizona
a five-factor test for determining the existence of exceptional deprav-
ity in first-degree murder cases.557 The newly adopted disjunctive
standard stated that the second prong of (1)(d) would be found to ex-
ist when it was demonstrated beyond a reasonable doubt, that the fol-
lowing factors, either separately or collectively, existed in regard to a
first-degree murder "(1) apparent relishing of the murder by the
killer; (2) infliction of gratuitous violence on the victim; (3) needless
mutilation of the victim; (4) senselessness of the crime; or (5) help-
lessness of the victim."5 The Nebraska Supreme Court first em-
ployed the five-factor test in State v. Palmer.559 In that case, the
Nebraska Supreme Court observed that one or more of these five fac-
tors were present in each of the pre-Palmer first-degree murder cases
in which the second prong of (1)(d) was found to exist as an aggravat-
ing circumstance.56° State v. Moore was among the seven death pen-
alty cases included in the court's string citation.561

The five-factor test announced in Palmer was adopted after
Judge Urbom's ruling in Holtan v. Black 562 and more than six years
after Moore was sentenced to death.w Nonetheless, the state relied
heavily on the Palmer opinion to support its argument that the sec-
ond prong of (1)(d) was not unconstitutionally vague as construed by
the Nebraska Supreme Court.5" Specifically, the state advanced two
arguments. First, the state argued that the Palmer test merely clari-
fied existing judicial constructions of exceptional depravity.565 Sec-
ond, the state contended that the cursory reference to Moore in the
Palmer opinion was tantamount to a constitutionally sufficient "re-

557. See supra notes 363-65 and accompanying text.
558. State v. Palmer, 224 Neb. 282, 320, 399 N.W.2d 706, 731-32 (1986). See supra

notes 363-66 and accompanying text.
559. 224 Neb. 282, 320, 399 N.W.2d 706, 731-32, cerL denied sub nom. Palmer v. Ne-

braska, 484 U.S. 872 (1987).
560. See supra note 367 and accompanying text.
561. Palmer, 224 Neb. at 320, 399 N.W.2d at 732. See supra note 367.
562. Memorandum of Decision, Holtan v. Black, CV84-L-393 (D. Neb. filed Nov. 5,

1986), aff'd in part rev'd in part, 838 F.2d 984 (8th Cir. 1988). The Palmer case was
filed December 29, 1986. Palmer, 224 Neb. 282, 399 N.W.2d 706.

563. Moore, 210 Neb. at 459, 316 N.W.2d at 36, (stating that Moore was sentenced
on June 20, 1980); Report, Recommendation, and Order, Moore v. Grammer, No. CV84-
L-754 at 41 n.20 (D. Neb. May 23, 1988) (noting that the Nebraska Supreme Court had
re-articulated the requirements of the "exceptional depravity" aggravating circum-
stance "since Judge Urbom's decision in Holtan, and well after the direct review in
[Moore's] case .... ).

564. Opening Brief for the Appellant/Cross-Appellee at 23-24, Moore v. Clarke, 904
F.2d 1226 (8th Cir. 1990) (Nos. 88-2584NE & 88-2679NE).

565. Id. at 10.
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weighing and reaffirmation" of Moore's death sentence.5
Both of the arguments advanced by the state were swiftly re-

jected by the Eighth Circuit.5 7 The panel majority correctly adopted
the federal district court's finding that the "1986 definition [in
Palmer] of the second prong of aggravating factor (d) looks nothing
like the pre-1986 illustrations." s Further, the majority stated that
the Palmer construction could not be reconciled with the three judi-
cial constructions which existed at the time Moore was sentenced.W9

Nowhere in the Palmer test was there any mention of cold calcula-
tion tied to a total and senseless disregard for human life.570 No-
where in the test was there mention of the earlier construction of
"exceptionally."'571 Moreover, the phrase "unresisting victims" was
redefined as "helpless victims. '5 72 While seemingly parallel in mean-
ing, the majority correctly noted that "unresisting" and "helpless"
cannot be equated in first-degree murder cases.5 73

The majority also flatly rejected the state's contention that
Moore's death sentence could be saved because the Nebraska
Supreme Court had observed that one or more of the five factors
adopted in Palmer were present in Moore's case.574 Nowhere in the
Palmer opinion did the Nebraska Supreme Court indicate which of
the five factors applied to Moore's case. Nowhere did the court ex-
pressly state that any one of the five factors was found to exist be-
yond a reasonable doubt.575

Having dispensed with the state's arguments, the majority should
have limited its holding to what it declared was the central issue of
the case: "the clarity of the law at the time when Moore was sen-

566. Reply Brief of Appellee for Rehearing and Suggestion for Rehearing En Banc
at 2, Moore v. Clarke, 904 F.2d 1226 (8th Cir. 1990) (Nos. 88-2584NE & 88-2679NE). See
Opening Brief for the Appellant/Cross-Appellant at 16 (asserting that Moore's random
killing of two older cab drivers, solely on the basis of age, would conform to factors
(d)(4) senselessness of the crime, and (d)(5) helplessness of the victim as set forth in
Palmer).

567. Moore, 904 F.2d at 1231-32.
568. Id. at 1231 (quoting from Judge Urbom's Memorandum of Decision at 4,

Moore v. Clarke, CV84-L-754 (D. Neb. filed Sept. 20, 1988)). See i'fra notes 570-72 and
accompanying text.

569. Moore, 904 F.2d at 1230-32. See supra notes 345-47-and accompanying text.
570. Memorandum of Decision on Petition for Writ of Habeas Corpus at 4, Moore

v. Clarke, No. CV84-L-754, (D. Neb. filed Sept. 20, 1988).
571. See supra note 365 and accompanying text.
572. Compare supra notes 345-47 and accompanying text with supra 365 and ac-

companying test.
573. Moore, 904 F.2d at 1231. The majority stated "'[u]nresisting' and 'helpless'

cannot be equated in the context of murder because 'helpless' encompasses a much
broader, and potentially a circular, meaning here: All murder victims could be charac-
terized as 'helpless,' as evidenced by the fact that they were murdered." Id.

574. Id. at 1232.
575. Id.
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tenced. ' 576 In its opinion, the majority recognized that (1) Palmer
was decided six years after Moore's sentencing; (2) the state's reli-
ance on the Palmer decision was misplaced; (3) the Palmer construc-
tion provided no guidance to the panel that sentenced Moore in 1980;
and (4) Palmer should not be retroactively applied to Moore's case.s 7 7

In light of these recognitions, the majority should have disposed of
the case by declaring that the Palmer test constituted an unforesee-
able judicial expansion of a criminal statute which could not be retro-
actively applied to Moore's case without violating the principles set
forth in Bouie v. City of Columbia.578 Under the United States
Supreme Court's holding in Bouie, the Nebraska Supreme Court was
prohibited by the due process and ex post facto clauses of the Consti-
tution from retroactively applying the unforeseeable Palmer con-
struction to Moore's case.579 Neither Moore nor his counsel were
before the court in the Palmer case.58° The facts of Moore's case
were neither argued nor briefed for the court.5sl The state's conten-
tion that Moore's death sentence could be saved by the Nebraska
Supreme Court's reaffirmance of a finding of exceptional depravity
based on newly defined factors created years after Moore's sentenc-
ing and direct appeal violated Moore's due process rights.582

Although the majority clearly recognized that the issue before
the court was the clarity of the second prong of (1)(d) at the time
Moore was sentenced, it nevertheless shifted its temporal focus from
the pre-Moore constructions to the Palmer construction and con-
cluded in dicta that the second prong of (1)(d) remained unconstitu-
tionally vague despite the adoption of the Palmer test.5s 3 In so
concluding, the majority lost sight of the principle that judicial re-
view is a reluctant power, and courts are not to "anticipate a question
of constitutional law in advance of the necessity of deciding it."5s4

The constitutional adequacy of the Palmer construction was not in
actual litigation before the court.585 Moore was not sentenced under

576. Id. at 1231. See infra notes 577-88 and accompanying text.
577. Moore, 904 F.2d at 1231.
578. 378 U.S. 347 (1964). See supra notes 211-16, 568-77 and accompanying text.
579. See supra notes 211-16, 568-77 and accompanying text.
580. Reply Brief for Appellee at 2.
581. Id.

.582. Seeid.
583. Moore, 904 F.2d at 1232.
584. Ashwander v. Valley Authority, 297 U.S. 288, 346 (1936) (Brandeis, J., concur-

ring) (quoting Liverpool, N.Y. & P.S.S. Co. v. Emigration Comm'nrs., 113 U.S. 33, 39
(1935)).

585. See Report, Recommendation, and Order at 42 & n.20. In his report, Magis-
trate Piester stated, "[a]lthough it remains unclear whether this new construction of
the second prong is constitutionally adequate, . . . at this time the court need not reach
a determination of the matter." Id. (emphasis added).
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the Palmer construction.- Hence, the panel majority should not
have reached this broad conclusion in advance of the necessity of de-
ciding the constitutional adequacy of the Palmer construction.Ms7 In
reaching this broad conclusion, the majority failed to exercise judicial
restraint and departed from the court's policy of requiring issues to
be ripe for judicial review.5s s

CONCLUSION

Carey Dean Moore's case has been in the state and federal courts
for more than eleven years. From Moore v. Clarke,5s 9 the Nebraska
Unicameral and the Nebraska Supreme Court have received a clear
and unequivocal mandate that sentencing authorities must be given
clear and objective standards to guide their sentencing decisions. To
ensure that the death penalty is imposed in Nebraska in a reasoned
and consistent manner, statutory aggravating circumstances must be
clearly defined, narrowly construed, and consistently applied to be
constitutional. When Moore was sentenced to death in 1980, the sec-
ond prong of aggravating circumstance (1)(d) satisfied none of these
constitutional requirements.

In 1986, the Nebraska Supreme Court announced a five-factor
test to assist state sentencing authorities in determining whether a
first-degree murder manifested exceptional depravity.590 Although
the constitutionality of this test has not been directly ruled upon by
the United States Court of Appeals for the Eighth Circuit, the Moore
opinion suggests in dicta that the fourth - "senselessness of the
crime" - and fifth - "helplessness of the victim" - factors of the
test are constitutionally suspect in the Eighth Circuit as vague and
overbroad. Before yet another Nebraska death penalty case is struck
down as unconstitutional in the federal courts, the Nebraska

586. See supra notes 419, 563 and accompanying text.
587. See supra notes 583-86 and accompanying text.
588. See Holtan v. Black, 838 F.2d 984, 986 n.3 (1988). The court declared:

Federal courts must avoid passing upon constitutional questions unless they
are essential to the disposition of the issues before them. Three Affiliated
Tribes v. Weld Engineering, 467 U.S. 138, 157, 104 S.Ct. 2267, 2278-79, 81
L.Ed.2d 113 (1984) ("It is a fundamental rule of judicial restraint * * * [courts]
will not reach constitutional questions in advance of necessity of deciding
them."); Cody v. Hillard, 830 F.2d 912, 919 (8th Cir. 1987) (Lay, C.J., dissent-
ing) ("This rule has been stated innumerable times; its roots are almost as old
as the federal courts themselves.") (citing Hayburns' Case, 2 U.S. (2 Dall.)
408, 409, 1 L.Ed. 436 (1792))).

Holtan, 838 F.2d at 986 n.3.
589. 904 F.2d 1226 (8th Cir. 1990).
590. See supra notes 363-64 and accompanying text.
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Supreme Court should review these two suspect factors and either
apply sufficient narrowing constructions or abandon them explicitly.

Jeanne A. Burke-'92




