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SEX, LIES, AND ENTRAPMENT:
UNITED STATES V. JACOBSON

INTRODUCTION

Entrapment has long been used as a defense by individuals rang-
ing from public officials to drug dealers whose arrests and prosecu-
tions result from undercover investigations.' Entrapment has been
described as "the conception and planning of an offense by an officer,
and his procurement of its commission by one who would not have
perpetrated it except for the trickery, persuasion, or fraud of the of-
ficer."' 2 The entrapment defense is available only when an employee
of the government or someone assisting the government, such as a
paid informant or a convict seeking a reduced sentence, induces an
individual to commit a crime.3 However, the defense is not available
when a private citizen, not acting for the government, induces an in-
dividual to engage in criminal activity.4

In 1932, the United States Supreme Court first recognized the va-
lidity of the entrapment defense in Sorrells v. United States.5 From
Sorreils, two tests for the validity of the entrapment defense have
evolved.6 The first test, the predisposition test, focuses on the state
of mind of the defendant to determine whether the defendant had a
predisposition to commit the crime.7 The defense will be unsuccess-
ful if the court determines that the defendant was predisposed to
commit the crime.8 The second test, which is essentially a due pro-
cess analysis, focuses on the conduct of the government in inducing
the defendant to commit the crime.9 If the conduct employed by the
government in persuading the defendant to commit the crime is such
that it risks inducing otherwise innocent people into committing the
crime, then the entrapment defense will be successful.' 0

1. Comment, Entrapment and Due Process: How Far is Too Far?, 58 TUL. L.
REv. 1207, 1207 (1984). See 1 W. LAFAVE & A. SCOTT, JR., SUBSTANTIVE CRIMINAL LAW
598 (1986).

2. Sorrells v. United States, 287 U.S. 435, 454 (1932) (Roberts, J., concurring).
3. 1 W. LAFAVE & A. SCOTT, JR., supra note 1, at 598-99.
4. Id. at 599.
5. 287 U.S. 435.
6. See infra notes 87-99 and accompanying text.
7. See Sorrells, 287 U.S. at 451. See also 1 W. LAFAvE & A. SCOTT, JR., supra

note 1, at 600. This approach is often referred to as the "subjective approach." Id. at
599.

8. W. LAFAvE & A. SCOTT, JR., supra note 1, at 600.
9. See Sorrells, 287 U.S. at 454-55 (Roberts, J., concurring). See also 1 W.

LAFAVE & A. SCOTT, JR., supra note 1, at 601. This approach is sometimes referred to
as the "objective approach." Id. at 600.

10. W. LAFAVE & A. SCOTT, JR., supra note 1, at 601.
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Although the due process clause has been used as the basis for a
defense in reversing other convictions, only in recent years has it
been applied to the entrapment defense." The focus of inquiry
under due process analysis is not on the defendant, but rather on the
conduct of the government.' 2 The issue is whether the conduct of
the government violates the due process rights of the defendant.' 3 In
applying these tests, courts are confronted with the conflicting inter-
ests of the public in prosecuting criminals and the interests of de-
fendants in protection from unconstitutional conduct.14 As a result,
application of these tests have resulted in inconsistent decisions.' 5

The United States Court of Appeals for the Eighth Circuit has
adopted the predisposition test.'8 The court has stated that once pre-
disposition has been established, the due process defense is no longer
available. However, the court has also analyzed the conduct of the
government. 17 In United States v. Jacobson,'8 the Eighth Circuit
held that the defendant, a Nebraska farmer who was convicted of re-
ceiving sexually explicit material through the mail, was predisposed
to commit the crime, but failed to state the reasons for such a hold-
ing.19 The court also held that the conduct of the government in set-
ting up five separate sting operations over two and one-half years was
not so outrageous as to constitute a violation of the due process
clause.

2 0

This Note first discusses the development of the predisposition
test as applied to the entrapment defense.21 This Note also addresses
the application of the due process analysis in conjunction with the
entrapment defense.22 Further, this Note analyzes, specifically, the
Eighth Circuit's application of both the predisposition test and the
due process analysis in Jacobson.2 3 This Note then suggests that the
court in Jacobson failed to properly apply the predisposition test and
the due process analysis to the facts of the case.24

11. See infra notes 132-36 and accompanying text.
12. See United States v. Russell, 411 U.S. 423, 431-32 (1973).
13. See 1 W. LAFAVE & A. SCor, JR., supra note 1, at 610-11.
14. Comment, 58 TUL. L. REV. at 1207 (1984).
15. See infra notes 199-256 and accompanying text.
16. See United States v. Irving, 827 F.2d 390, 392 (8th Cir. 1987).
17. See infra notes 168-98 and accompanying text.
18. 916 F.2d 467 (8th Cir. 1990), cert. granted, - U.S.L.W. - (1991).
19. Id. at 470.
20. Id.
21. See in1fra notes 85-127 and accompanying text.
22. See infra notes 128-67 and accompanying text.
23. See infra notes 168-98 and accompanying text.
24. See infra notes 199-25 and accompanying text.
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FACTS AND HOLDING

On February 4, 1984, Keith M. Jacobson, a farmer from Newman
Grove, Nebraska, lawfully placed an order for two nudist magazines
and a brochure with a business known as the Electric Moon in San
Diego, California.25 The police searched Electric Moon and found
Jacobson's name and address on the mailing list of the business.2
Without any information that Jacobson had purchased obscene
materials, had produced child pornography or had a predisposition to
do either, the government made him the target of several sting oper-
ations over the next two and one-half years.-7

The first contact with Jacobson by the Postal Service was made
in a sting operation called "The American Hedonist Society."2

Jacobson responded to the sexual attitude survey from this organiza-
tion by expressing an interest in materials on preteen sex.29 He also
paid a membership fee in exchange for a quarterly newsletter pro-
vided by the organization.-3 Although the American Hedonist Soci-
ety sent Jacobson the newsletters, he failed to order any of the
sexually explicit materials advertised within.31

Another survey was mailed to Jacobson by the Postal Service
through "Midlands Data Research. '3 2 Midlands Data Research was
described as "a small, old established firm in Lincoln, Nebraska"
which conducted "consumer surveys on a variety of subjects."33 The
letter accompanying the survey stated: "If you believe in the joys of
sex and the complete awareness of those lusty and youthful lads and
lasses of the neophite [sic] age, we would like to hear from you." 34

Jacobson expressed an interest in receiving more information, but
failed to answer the survey, prompting the Postal Service to send an-
other questionnaire and letter.35

This third sting operation was called "Heartland Institute for a
New Tomorrow" ("HINT").3 HINT was described as a lobbying or-
ganization which was founded to promote and protect sexual freedom

25. United States v. Jacobson, 916 F.2d 467, 472 (8th Cir. 1990) (Heaney, J., dis-
senting), cert granted, - U.S.L.W. - (1991).

26. Id.
27. Id.
28. Id. at 475. The American Hedonist Society was described to Jacobson as "a

private, members only society for those who adhere to the doctrine that pleasure and
happiness is the sole good in life." Id.

29. Id. at 468.
30. Id.
31. Id. at 475 (Heaney, J., dissenting).
32. Id.
33. Id.
34. Id. at 475.
35. Id.
36. Id.
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of choice.3 7 The HINT letter urged Jacobson to reconsider his failure
to participate in the survey from Midlands Data Research.-s This
time, Jacobson completed the HINT questionnaire.39 Next, a letter
from the director of HINT was sent to Jacobson encouraging him to
write to persons on a list that was included in the letter.4° The letter
stated:

We at HINT have computer matched your response with the
responses of others who have similarly completed our survey
questionnaire. Enclosed with this correspondence you will
find a list of persons with backgrounds and interests similar
to yours. Won't you take a little time in the interest of sex-
ual freedom and write to one of the persons on the list? It's
the only way to overcome the pressures of society which
come to bear on each of us. 41

Jacobson failed to respond to the letter or to write to any of the peo-
ple on the list.42  The Postal Service next contacted Jacobson
through a postal inspector who went undercover as "Carl Long," a
supporter of HINT.43 Long and Jacobson began corresponding as pen
pals.44 Long's first letter stated that he collected erotic literature, to
which Jacobson responded that he also collected erotica.45 Long's
second letter expressed an interest in amateur videos, to which
Jacobson responded that such videos were difficult to obtain.48

Jacobson named some film sources and expressed his preference for
"good looking young guys (in their late teens and early 20's). ' 47

Jacobson also sent Long a homosexual newspaper, 48 but failed to re-
spond to Long's third letter.49

The final two sting operations were called "Far Eastern Trading
Company, Ltd." of Hong Kong and "Produit Outaouais" of Quebec,
mail-order retailers of erotica.5° Jacobson was sent a letter encourag-
ing him to order a catalog of child pornography.51 From this catalog

37. Id. HINT claimed to be active in lobbying for the repeal of legislative sanc-
tions that arbitrarily restrict a persons sexual freedom. Id.

38. Id.
39. Id.
40. Id.
41. Id. The letter also encouraged Jacobson to submit any comments or sugges-

tions regarding HINT or its programs. Id.
42. Id.
43. Id.
44. Id. at 468.
45. Id. at 475 (Heaney, J., dissenting).
46. Id.
47. Id.
48. Id. at 468.
49. Id. at 475 (Heaney, J., dissenting).
50. Id.
51. Id. at 468.

1078 [Vol. 24



ENTRAPMENT

Jacobson ordered the magazine, Boys Who Love Boys.52 The maga-
zine was described in the catalog as "eleven year old and fourteen
year old boys get it on in every way possible. Oral, anal sex and
heavy masturbation. If you love boys, you will be delighted with
this."as Upon delivery of the magazine to Jacobson, he was arrested
and charged with receiving sexually explicit material involving a mi-
nor through the mails.54

After being indicted by the government for this crime, Jacobson
was convicted by a jury of nine women and three men for knowingly
receiving sexually explicit material depicting a minor through the
mails, Jacobson was sentenced to 250 hours of community service and
two years probation.ss

On appeal, a three judge panel of the United States Court of Ap-
peals for the Eighth Circuit, reversed Jacobson's conviction, conclud-
ing that Jacobson had been entrapped as a matter of law.56 The court
reasoned that before instituting undercover operations against Jacob-
son, the government must have reasonable grounds to believe that
Jacobson had committed a crime similar to the one he was convicted
of, or that Jacobson had a predisposition to commit such a crime.57

The court found that no such evidence existed.-"

The court recognized the potential harms that might result with-
out this limitation on the ability of the government to instigate such
undercover operations.59 The court noted:

These potential harms include the creation of crime, the
entrapment of innocent persons, the destruction of the repu-
tations of innocent persons, extensive fishing expeditions
among innocent citizens, the creation of an air of distrust
among colleagues and acquaintances and the subjecting of
government agents to tremendous temptations, dangers and
stresses.

6°

The dissent disapproved of the court's restriction of the government
to a standard of "particularized suspicion" that nearly equated a
probable cause standard.6 1 The dissent argued that the suspicions of
the government about Jacobson were well grounded and sufficient to

52. Id.
53. Id.
54. Id. at 475-76 (Heaney, J., dissenting).
55. United States v. Jacobson, 893 F.2d 999, 1000 (8th Cir. 1990).
56. Id. at 1002.
57. Id. at 999.
58. Id.
59. Id. at 1002.
60. Id. at 1002 n.2.
61. Id. at 1002 (Fagg, J., dissenting).
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make him a target for investigation.62

Upon granting a petition for a rehearing en banc, the Eighth Cir-
cuit vacated the panel decision and affirmed the jury conviction of
Jacobson.63 Upon rehearing, Jacobson set forth four arguments as to
why his conviction should be set aside.64 First, Jacobson argued that
due process requires that the government have reasonable suspicion
before instituting an undercover investigation."s Because such suspi-
cions were not present in his situation, Jacobson contended that his
conviction should have been barred.6 The court rejected the argu-
ment that the Constitution required such suspicion before an under-
cover operation could be initiated by the government.67 The court
reasoned that to require such suspicion would enable the federal judi-
ciary to exercise "an unauthorized 'veto over law enforcement prac-
tices of which it [does] not approve.' ,6

Second, Jacobson argued that his due process rights had been vi-
olated because the investigatory conduct of the government was out-
rageous.69 The court held this argument to be without merit because
the level of outrageousness needed to constitute a due process viola-
tion must be high enough to shock the conscience of the court.70 The
court failed to find such a level of outrageousness in Jacobson's case
and condoned the response of the government to the discovery of
Jacobson's name on the mailing list of Electric Moon.71 The court
reasoned that the actions of the government in sending mail solicita-
tions to Jacobson over a period of two and one half years did not
place any undue pressure on Jacobson.72 The court reasoned that
Jacobson was merely presented with the chance to order the obscene
material, and could have ignored the solicitation if he had not been
interested in them.73

Third, Jacobson argued that because of the postal inspectors' ac-
tions, he was entrapped as a matter of law.74 Jacobson contended
that the actions of the government in initiating the criminal plan,

62. Id. at 1003.
63. Jacobson, 916 F.2d at 468.
64. Id. at 468-70. Jacobson's fourth argument regarding the district court's error

in admitting particular evidence and improperly instructing the jury was held to be
without merit. Id. at 470.

65. Id. at 468.
66. Id.
67. Id. at 469.
68. Id. (quoting United States v. Russell, 411 U.S. 423, 435 (1973)).
69. Jacobson, 916 F. 2d at 469.
70. Id.
71. Id. at 470.
72. Id.
73. Id.
74. Id.
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embedding the disposition to commit the crime in his mind, and com-
manding him to order the illegal magazine were clearly demon-
strated by the evidence.75 In rejecting this argument, the court held
that the government had merely detected and not manufactured the
crime.7 6 Without discussing the factors considered, the court held
that the issue of Jacobson's entrapment was properly submitted to
the jury.77

In separate dissents, Chief Judge Lay and Judge Heaney vehe-
mently disagreed with the court's findings. Lay's dissent deemed the
record to be absent of any evidence showing Jacobson's predisposi-
tion to the crime.78 He was appalled at the conduct of the govern-
ment in spending such time and resources on inducing an otherwise
innocent man into committing the crime.79

Judge Heaney, in his dissent, asserted that Jacobson's conviction
should not only be reversed for lack of evidence of predisposition to
commit the crime, but also because the conduct of the government
was outrageous.8s According to Judge Heaney, the repeated mailings
over twenty seven months, and the targeting of a person with no pre-
disposition to commit a crime, constituted outrageous conduct.8l He-
aney argued that although there is no right to be free from
investigation, there is a constitutional right to be free from govern-
ment inducement into violating the law, absent evidence of a predis-
position to do so.82 Heaney maintained that the government, in
conducting the various sting operations and mail solicitations, not
only deliberately created the crime, but also persuaded Jacobson to
commit the crime solely for the purpose of charging him with the
crime when, as the evidence indicated, he was legally minding his
own business.ss Heaney pointed out that this time-consuming, expen-
sive investigation resulted in "a single conviction of a single individ-
ual for the receipt of a single obscene magazine ... produc[ing] no

75. Id. In Jacobson, the court held that because evidence of Jacobson's predispos-
tion to commit the crime was poisoned by illegal targeting, he was entrapped as a mat-
ter of law. Jacobson, 893 F.2d at 1002.

76. Jacobson, 916 F.2d at 470.
77. Id.
78. Jacobson, 916 F.2d at 471 (Lay, J., dissenting).
79. Id. Chief Judge Lay stated:
I find the government's conduct in this case to be reprehensible. The govern-
ment invested considerable time and money to prosecute a man who never
would have committed a crime but for the government's encouragement. The
government should not concentrate its efforts on incriminating innocent indi-
viduals; rather it should strive to suppress criminal behavior.

Id.
80. Id. (Heaney, J., dissenting).
81. Id.
82. Id. at 471-72.
83. Id. at 474-76.
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new evidence against existing pornography producers or purchasers
and did nothing to further the goal of preventing the sexual exploita-
tion of minors."8 4

BACKGROUND

ENTRAPMENT AND THE PREDISPOSITION TEST

Entrapment is defined as "the act of officers or agents of the gov-
ernment in inducing a person to commit a crime not contemplated by
him, for the purpose of instituting a criminal prosecution against
him." 5 The entrapment defense, which originated in the state
courts, has evolved into a defense available only when the acts of em-
ployees of the government or individuals assisting the government,
such as paid informants or convicts looking for reduced sentences,
are in question.8s

The United States Supreme Court first recognized the validity of
the entrapment defense in Sorrells v. United States.8 7 In Sorrells, the
defendant, C. V. Sorrells, was convicted by the jury of violating the
National Prohibition Act.ss A federal agent, who had befriended and
gained the trust of Sorrells, asked Sorrells for some liquor.8 9 After
twice refusing to comply with the request, Sorrells obliged the third
request and was later convicted.9° In reversing Sorrells's conviction,
the Supreme Court held that the defense of entrapment was a matter
of statutory construction.9 1 The Court noted that the purpose of
criminal statutes was not to punish otherwise innocent people who
were lured into committing a crime by the conduct of government of-
ficials 92 The Supreme Court focused on the state of mind of Sorrells
to determine whether he was predisposed to commit the alleged
crime, thus creating the "predisposition" test.93 The Court acknowl-
edged that a conviction would not be overturned if the government
merely provided an individual with the opportunity to commit a
crime.94 However, the Court condemned the acts of the government
in initiating and creating the crime, in repeatedly soliciting the other-

84. Id. at 476.
85. BLACK'S LAw DICTIONARY 477 (5th ed. 1979).
86. 1 W. LAFAVE & A. SCOT, JR., SuBsTANTIvE CRIMINAL LAw 597-99 (1986).
87. 287 U.S. 435 (1932).
88. Id. at 438-39.
89. Id. at 439. The federal agent shared war experiences with Sorrells, after as-

certaining that they were both ex-service men who had served in the same division.
Id.

90. Id. at 439-40.
91. Id. at 452.
92. Id. at 448.
93. Id. at 451.
94. Id. at 441.
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wise innocent defendant, and in taking advantage of the defendant's
emotions as a gross abuse of authority.95

In a concurring opinion, Justice Roberts advocated a different
analysis. 96 He regarded the Court's construction of the criminal stat-
ute as essentially amending the statute to provide an implicit condi-
tion that the statute would not apply to a defendant who was
entrapped.97 Justice Roberts would have instead analyzed the en-
trapment issue by focusing on the conduct of the government "to ap-
praise [its] effect on the administration of justice."9 8 Such an analysis
would not require statutory construction and would protect the pub-
lic policy of ensuring the decency of governmental processes.99

The Supreme Court was again confronted with the entrapment
defense in Sherman v. United States.1° ° In Sherman, the defendant,
Joseph Sherman, was convicted by a jury for selling narcotics. 10 1 As
in Sorrells, an informer for the government had befriended and
gained the trust of Sherman. 10 2 After pleading with him several
times and appealing to his emotions, the informer finally convinced
Sherman to supply him with the requested narcotics.'0 3 The
Supreme Court reversed Sherman's conviction and reaffirmed the
predisposition test established in Sorrells.10 4 The Court reiterated its
interpretation of the legislative intent in enacting criminal stat-
utes.10 5 The Court stated that "Congress could not have intended
that its statutes were to be enforced by tempting innocent persons
into violations."'0 At trial, the government had relied on evidence
of Sherman's previous narcotics convictions to prove his predisposi-
tion to commit the crime.10 7 However, the Court held that such evi-
dence was insufficient to overcome the burden of the government in
proving Sherman's willingness to commit the crime l 8

In a concurring opinion, Justice Frankfurter attacked the con-
struction of the criminal statute as the basis for overturning Sher-

95. Id.
96. Id. at 453 (Roberts, J., concurring).
97. Id. at 455-56.
98. Id. at 454-55.
99. Id. at 455.

100. 356 U.S. 369 (1958).
101. Id. at 371-72.
102. Id. at 371. The government informer shared with Sherman his experience in

trying to overcome a drug addiction. Sherman had experienced similar problems. Id.
103. Id.
104. Id. at 375, 378.
105. Id. at 372.
106. Id.
107. Id. at 375.
108. Id. at 375-76.
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man's conviction.10 9 As Justice Roberts had argued in his
concurrence in Sorrells, Justice Frankfurter supported an analysis
which focused on determining whether the acts of the government
were a permissible use of the power of the government.110 Frank-
furter argued that to hold otherwise would be to ignore the very pur-
pose for which the entrapment defense was established - the
protection of persons from the abuse of governmental power."'
Under Justice Frankfurter's approach, the conduct of the govern-
ment constituting such abuse would need to be determined on a case-
by-case basis.112

In United States v. Thoma,"13 the United States Court of Appeals
for the Seventh Circuit defined the burdens which accompany the
entrapment defense.114 In Thoma, the defendant, William Thoma,
appealed his conviction for mailing for the purpose of sale sexually
explicit material which depicted a minor.115 One of the defenses
raised by Thoma was entrapment.116 The court held that Thoma pos-
sessed the burden of producing evidence that the government in-
duced such mailings and that he was not predisposed to commit the
crime.117 At trial, Thoma presented evidence of the involvement of
the government in persuading him to commit the crime.118 Through
the prosecution's presentation, evidence was revealed that indicated
that he had been reluctant to join the organization used by the gov-
ernment as an undercover operation throughout the investigation. 119

The court held that the evidence was sufficient to support the entrap-
ment defense.2 °

Therefore, the burden shifted to the government to prove
Thoma's predisposition to commit the crime beyond a reasonable
doubt.121 The court then provided a list of factors to be considered
when determining whether the defendant was predisposed to commit
the crime.122 These factors included (1) the defendant's reputation or

109. Id. at 379-80 (Frankfurter, J., concurring).
110. Id. at 382.
111. Id. at 384.
112. Id.
113. 726 F.2d 1191 (7th Cir.), cert. denied, 467 U.S. 1228 (1984).
114. Id. at 1196.
115. Id. at 1193.
116. Id. at 1196.
117. Id.
118. Id.
119. Id. The undercover organization was referred to as "Crusaders for Sexual

Freedom," a distributor of advertisements printed for its members to enable them to
find various ways to satisfy their sexual appetites. Id. at 1194.

120. Id. at 1196.
121. Id.
122. Id. at 1197.
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character; (2) the initiation by the government of the criminal activ-
ity; (3) the derivation of profit by the defendant from the criminal ac-
tivity; (4) the necessity of the government to persuade the defendant
to overcome reluctance to commit the crime; and (5) the character of
the actions used by the government for such persuasion.23 The court
determined that the reluctance of the defendant should be the most
important factor.12A The defendant argued that his reluctance to join
the undercover operation should have supported a finding of lack of
predisposition. 125 In rejecting this argument, the court found that it
was possible for the jury to have inferred that his reluctance re-
flected the caution practiced by someone familiar with the pornogra-
phy trade.126 Thus, the court held that evidence of Thoma's
reluctance was insufficient to support his contention of lack of
predisposition. 127

ENTRAPMENT AND THE DUE PROCESS CLAUSE

The due process clause of the United States Constitution guaran-
tees that "No person shall be... deprived of life, liberty, or property,
without due process of law."'12 The fourteenth amendment, which is
applicable to the states, contains similar language.i 9 Due process re-
quires the judiciary to evaluate procedures used throughout the adju-
dication of an individual's case "to ascertain whether they offend
those canons of decency and fairness which express the notions of
justice of English-speaking peoples even toward those charged with
the most heinous offenses."'' 3 Although the due process clause does
not expressly prohibit specific conduct in relation to criminal trials,
certain standards of justice and respect are considered to be "so
rooted in the traditions and conscience of our people as to be ranked
as fundamental."''

1

The courts have used a due process analysis to overrule convic-
tions in various areas.132 For example, in Rochin v. California,133 the

123. Id. (citing United States v. Kaminski, 703 F.2d 1004, 1008 (7th Cir. 1983)).
124. Thoma, 726 F.2d at 1197.
125. Id.
126. Id.
127. Id.
128. U.S. CONST. amend. V.
129. U.S. CONST. amend. XIV. The fourteenth amendment states: "No state shall

... deprive any person of life, liberty, or property without due process of law." Id.
130. Rochin v. California, 342 U.S. 165, 169 (1973) (quoting Malinski v. New York,

324 U.S. 401, 416-17 (1945)).
131. Rochin, 342 U.S. at 169 (quoting Snyder v. Massachusetts, 291 U.S. 97, 105

(1934)).
132. See, e.g., Gilbert v. Sowders, 646 F.2d 1146, 1150 (6th Cir. 1981) (holding that

ineffective counsel in a criminal trial violates due process of law); United States v.
Pratt, 645 F.2d 89, 91 (1st Cir.), cert denied, 454 U.S. 881 (1981) (recognizing that a
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Supreme Court reversed a conviction because the conduct of govern-
ment agents in obtaining the conviction offended due process.134 The
Court held that in order to violate due process, the conduct of the
government must be so outrageous as to shock the conscience of the
court.1i 5 The offending conduct identified by the court included ille-
gally entering the defendant's room, struggling to extract capsules
from the defendant's mouth, and pumping the defendant's stomach
in order to obtain evidence of narcotics.136

It was not until 1973, in United States v. Russell,137 that the
Supreme Court confronted this due process analysis in conjunction
with the defense of entrapment. In Russell, the defendant, Richard
Russell, was convicted for illegally manufacturing, selling, and deliv-
ering methamphetamine.'8 The United States Court of Appeals for
the Ninth Circuit reversed the conviction because an undercover
agent had provided Russell with a chemical necessary for manufac-
turing the drug.'3 9 Although Russell conceded that it was possible
for the jury to have found that he was predisposed to commit the
crime, the Ninth Circuit broadened the scope of the entrapment de-
fense as recognized in Sorrells.14° Rather than focusing on the state
of mind of the defendant in determining predisposition to commit a
crime, the Ninth Circuit instead focused on the actions of the govern-
ment in conducting the investigation leading to the conviction. 141

On appeal, the Supreme Court reversed the judgment of the
Ninth Circuit and upheld Russell's conviction. 142 The Court held
that no specific constitutional right of Russell had been violated by
the acts of the government. 143 The Court emphasized that the ingre-
dient supplied by the agent to Russell was legal and was not impossi-
ble to acquire.'" In fact, Russell had previously acquired the drug on
his own.145 Although criticizing the standard advanced by the con-
curring opinions in Sherman and Sorrells and the Ninth Circuit as an

lengthy delay in a criminal trial may violate due process); Rheuark v. Shaw, 628 F.2d
297, 302 (5th Cir. 1980), cert denied sub nom. Rheuark v. Dallas County, 450 U.S. 931
(1981) (holding that an excessive delay in providing a transcript of testimony needed to
complete an appellate record may be a denial of due process).

133. 342 U.S. 165.
134. Id. at 174.
135. Id. at 172.
136. Id.
137. 411 U.S. 423 (1973).
138. Id. at 424. Methamphetamine is commonly referred to as "speed." Id.
139. Id.
140. Id. at 427.
141. Id.
142. Id. at 436.
143. Id. at 430.
144. Id. at 431.
145. Id.
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"unmanageably subjective standard," the Court recognized that a sit-
uation might arise in which the conduct of the government would be
so shocking that it would offend due process, thus barring convic-
tion.'4 The dissent in Russell argued that the only issue should be
whether the government agent's conduct produced the crime, and
that Russell's predisposition to commit the crime should be irrele-
vant.147 The dissent further argued that to hold otherwise would be
to allow the government to introduce evidence of a defendant's previ-
ous criminal record or reputation which would prejudice the defend-
ant and result in a conviction for a crime instigated by the
government.14s

Three years later, the Supreme Court, in a plurality opinion, fur-
ther defined the predisposition test in Hampton v. United States. 49

In Hampton, the defendant, Charles Hampton, had been convicted of
distributing heroin.15° Two government agents had disguised them-
selves as drug dealers and had purchased narcotics from Hampton on
two separate occasions.'15  A government informant had assisted
Hampton in arranging the sales and had supplied him with the
drugs.' 52 In upholding the conviction, the Court reaffirmed the rule
advanced in Russell that once the defendant's predisposition to com-
mit the crime has been established, scrutiny of the government's con-
duct is no longer available as a defense.'i 3 Hampton had admitted to
a predisposition to commit the crime, therefore, the Court denied
him the defense of a violation of due process.154

The dissent in Hampton rejected the approach followed by the
Court and supported the concurring opinions of Sorrells and Sher-
man.1 55 The dissent argued that the acts of the government in
Hampton were impermissible, and were distinguishable from those in
Russell.i5 First, the chemical supplied by the agent to Russell was
legal, whereas the agent supplied Hampton with the very drug that
he was convicted of selling. 5 7 Second, Russell had been actively in-
volved in the manufacturing of the drug before and after the govern-
ment agent became involved, but the two sales for which Hampton

146. Id. at 431-35.
147. Id. at 441 (Stewart, J., dissenting).
148. Id. at 443.
149. 425 U.S. 484 (1976).
150. Id. at 485.
151. Id. at 486.
152. Id. at 485-86.
153. Id. at 488-89.
154. Id. at 490.
155. Id. at 496-97 (Brennan, J., dissenting).
156. Id. at 497.
157. Id. at 497-98.
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was charged were initiated and completed by government agents.15s
According to the dissent, this action by the government exceeded the
permissible limits'l5 9

Although the Supreme Court in Hampton seemed to abolish any
analysis of government conduct once the defendant's predisposition
to the crime was established, many courts have maintained the valid-
ity of the due process defense.'0 In United States v. Twigg,1 61 the
United States Court of Appeals for the Third Circuit, in reversing
William Twigg's conviction for illegally manufacturing
methamphetamine hydrochloride, stated that even if the defendant
was predisposed to commit the crime, the involvement of the govern-
ment went beyond the tolerable level.16 2 A convicted felon, in an at-
tempt to reduce his sentence, had agreed with the government to
contact Twigg about setting up a laboratory to manufacture the ille-
gal drugs.1' The government supplied the equipment, the essential
ingredient, and the facility for the laboratory at no cost to Twigg.164

The felon, who was working for the government, was completely in
charge of the production process and received little assistance from
Twigg.165 Unlike Russell, where the defendant was already involved
in illegally manufacturing drugs, Twigg became involved only at the
behest of the government. 166 The dissent in Twigg indicated concern
about the involvement of the government, but disagreed that the in-
volvement was unconstitutional. 167

EIGHTH CIRCUIT APPLICATION OF THE PREDISPOSITION TEST AND
DUE PROCESS ANALYSIS

In United States v. Irving,1 the United States Court of Appeals
for the Eighth Circuit recognized the burden placed on the govern-
ment in proving beyond a reasonable doubt that a defendant was

158. Id. at 498.
159. Id. at 497.
160. See, e.g., United States v. Luttrell, 889 F.2d 806, 811 (9th Cir. 1989), reh'g

granted, 906 F.2d 1384 (1990) (holding the outrageous government conduct defense
available even if predisposition of defendant proven); United States v. Kaminski, 703
F.2d 1004, 1007 (7th Cir. 1983) (recognizing the availability of the defense of govern-
mental misconduct despite the finding of a defendant's predisposition); United States
v. Steinhorn, 739 F. Supp. 268, 272 (D. Md. 1990) (holding that misconduct by law en-
forcement officials may implicate due process despite a defendant's predisposition to
commit the crime).

161. 588 F.2d 373 (3d Cir. 1978).
162. Id. at 375-77.
163. Id. at 380.
164. Id.
165. Id. at 380-81.
166. Id. at 381.
167. Id. at 383 (Adams, J., dissenting).
168. 827 F.2d 390 (8th Cir. 1987).
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predisposed to commit the alleged crime.169 Christopher Irving was
involved in a counterfeiting scheme and sought the assistance of a
friend.170 Prior to this time, the friend had been informed of Irving's
intentions and had contacted government officials. 1 7 1 The friend was
advised to go along with Irving's plans without actively initiating any
part of the scheme. 172 Upon Irving's request, undercover agents pro-
vided him with printing equipment and actually printed the money
for Irving.17 Irving was then arrested when he attempted to collect
the counterfeit money.174

On appeal, Irving asserted that as a matter of law, he had been
entrapped.175 The court rejected this argument and affirmed the
judgment of the district court, finding that Irving's predisposition to
counterfeiting was substantiated by the record.'7 6 The behavior of Ir-
ving held relevant by the court in determining his predisposition to
engage in counterfeiting included initiating the meeting with the
printer, supplying the $20 bills, finding someone to produce the nega-
tives, and instructing the printer to use seven different serial num-
bers on the bills.1 7 7

Next, Irving contended that the involvement of the government
in the crime reached a level which violated the principles of funda-
mental fairness.178 The court ruled that once the predisposition of
the defendant is established, the government will be granted much
leniency in its investigations before a violation of due process would
be found.179 Based on the record, the court held that although the
involvement of the government was substantial, its actions were not
outrageous or fundamentally unfair.180 In reaching this conclusion,
the court emphasized that it was Irving who had initiated the con-
tacts with governmental agents to carry on the illegal activity.' 8 '
The court also stressed that the government supplied Irving with the
printing equipment and facility only at his behest. 8 2 Thus, the court

169. Id. at 392.
170. Id. at 391.
171. Id.
172. Id.
173. Id.
174. Id. A jury found Irving guilty of possessing a similitude of a $20 bill and con-

spiring to counterfeit. Id.
175. Id. at 392.
176. Id. at 392-93.
177. Id. at 392.
178. Id. at 393.
179. Id. (citing United States v. Quinn, 543 F.2d 640, 648 (8th Cir. 1976)).
180. Irving, 827 F.2d at 393.
181. Id.
182. Id.
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upheld Irving's conviction.Is 3

In United States v. Musslyn,i ' 4 the Eighth Circuit again empha-
sized the predisposition of the defendant in upholding the conviction
of Kenneth Musslyn for illegally receiving child pornography.1ss

Musslyn was sent a membership application by an undercover opera-
tion guised as an organization promoting sexual freedom.I s 6 Musslyn
completed the application and indicated an interest in preteen sexual
material. 8 7 After failing to hear from the organization, Musslyn
contacted them and commenced correspondence with an undercover
agent.1ss At numerous times, Musslyn expressed his interest in sex-
ual experiences with children.189 Musslyn admitted involvement
with child abuse and his guilt in a case in which pictures were found
showing him having oral sex with a thirteen year old girl.'9 ° An un-
dercover agent sent Musslyn a brochure, from which he ordered four
sets of photographs and inquired about videotapes. 191 When the pho-
tographs failed to arrive, Musslyn contacted the undercover opera-
tion and again requested the materials.19 2

Musslyn contended that the involvement of the government
throughout the investigation and the length of the investigation vio-
lated due process of law.193 The court held that these contentions
were without merit.'9 The court stated that because Musslyn was
clearly predisposed to the alleged crime, the defense of outrageous
government conduct was unavailable.195 The court continued, how-
ever, to discuss the outrageous government conduct defense. 1 The
court reasoned that if a person is predisposed to commit a crime, the
government should be given much lenience in its conduct toward the
defendant before a violation of due process would be found.'l 7 In jus-
tifying the conduct of the government, the court examined (1) Muss-

183. Id.
184. 865 F.2d 945 (8th Cir. 1989).
185. Id. at 945.
186. Id. Musslyn was "identified as a person who had an interest in child pornog-

raphy," but the court failed to state how such identification took place. Id.
187. Id. at 945-46.
188. Id. at 946.
189. Id.
190. Id.
191. Id. The packets that Musslyn ordered included the following. Incest No. 1;

School Girls and Boys; Lolita Color Special No. 14; and Life Boy No. 6.
192. Id.
193. Id. at 946. Musslyn first contacted the undercover operation through the

membership application on May 5, 1982; the final delivery of the pictures occurred on
June 24, 1987. Id. at 94546.

194. Id. at 946.
195. Id.
196. Id. at 947.
197. Id.
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lyn's clear predisposition to collect child pornograhy and to have
sexual experiences with children; (2) the actions of the government
which merely provided Musslyn with the chance to act on his predis-
positions; and (3) "[t]he nature of the production, distribution, and
sale of child pornography." 198

ANALYSIS

THE PREDISPOSITION TEST AS APPLIED TO JACOBSON

As evidenced by United States v. Irving'9 and United States v.
Mussyn,200 the United States Court of Appeals for the Eighth Cir-
cuit claims to follow the predisposition test, but its decisions indicate
a willingness to factor in the conduct of the government.2° 1 In
United States v. Jacobson,2° 2 the Eighth Circuit rejected Keith Jacob-
son's entrapment defense by concluding that the evidence supported
his predisposition to commit the crime.2° 3 The court made reference
to the factors delineated in United States v. Thoma 2 4 for determin-
ing whether predisposition existedY' 5 After briefly considering these
factors, the court determined that the government had not created
the crime, but merely had provided Jacobson the chance to commit
the crime.2° Also, the court interpreted Jacobson's response to a
survey mailed to him by the government as an indication of his pre-
disposition to commit the crime of receiving sexually explicit materi-
als depicting minors.2°

However, a step by step analysis of the Thoma factors demon-
strates that the majority reached the incorrect result. First, as to
Jacobson's character and reputation, the dissent referred to several
respectable attributes of Jacobson, noting a lack of any record of in-
volvement with illegal sexual activitiesY s Other attributes of Jacob-
son included being a "law-abiding, Nebraska farmer with a 20-year
record of honorable service in the armed services of the United
States," caring for and supporting his parents, receiving a certificate
of commendation for ten years of service as a school bus driver, and
maintaining a clean criminal record, with the exception of a convic-

198. Id.
199. 827 F.2d 390 (8th Cir. 1987). See supra notes 168-83 and accompanying text.
200. 865 F.2d 945 (8th Cir. 1989). See supra notes 184-98 and accompanying text.
201. See supra notes 168-98 and accompanying text.
202. 916 F.2d 467 (8th Cir. 1990), cert granted, - U.S.L.W. - (1991).
203. Id. at 470.
204. 726 F.2d 1191 (7th Cir.), cert denied, 467 U.S. 1228 (1984). See supra note 113-

27 and accompanying text.
205. Jacobson, 916 F.2d at 470.
206. Id.
207. Id.
208. Jacobson, 916 F.2d (Heaney, J., dissenting).
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tion for driving while intoxicated over twenty years ago.m
Second, as to the initiation by the government of the criminal ac-

tivity, the dissent pointed out that it was the government which had
first contacted Jacobson, posing as a hedonistic organization. 210 The
government then had initiated further contact through the various
sting operations.2 11 Also, the dissent noted, it was the government
that had mailed Jacobson the catalog offering for sale the illegal
child pornography magazines.21 2 Only after placing an order from
the catalog and upon receipt of such magazine from the government,
was Jacobson arrested and convicted.213

Third, as to the potentiality of profit, the court neither heard evi-
dence on nor discussed the issue of any profit that Jacobson may
have derived from committing the crime.2 14 Furthermore, the dis-
sent failed to see any gain enuring to the benefit of the government
in its attempt to protect children from sexual exploitation.2 15

Fourth, as to the reluctance of Jacobson to participate, the dis-
sent recognized Jacobson's failure to respond to numerous mail solici-
tations sent by the government, which had prompted the government
to send more letters and questionnaires urging a response.2 16 Finally,
after being made the target of five separate sting operations and re-
ceiving twelve separate mail solicitations over two and one-half years,
Jacobson illegally ordered an obscene magazine, leading to his arrest
and conviction. 217 When government agents searched Jacobson's
home, they found no other illegal materials.2 18 The court in Thoma,
from which these factors were adopted, regarded this fourth factor as
the most important when considering a defendant's predisposition.2 19

However, the majority in Jacobson failed to even address this
factor.22°

Finally, as to the character of the actions used by the govern-
ment to persuade Jacobson to commit the crime, the dissent empha-
sized that the government operated through five imaginary
organizations and one imaginary individual, who was purportedly

209. Id.
210. Id. at 475.
211. Id. at 472.
212. Id.
213. Id. at 475-76 (Heaney, J., dissenting).
214. See generally Jacobson, 916 F.2d 467.
215. Id. at 471 (Heaney, J., dissenting). "The investigation of Jacobson produced no

new evidence against existing pornography producers or purchasers and did nothing to
further the goal of preventing the sexual exploitation of minors." Id. at 476.

216. Id. at 475-76.
217. Id. at 472, 476.
218. Id. at 472.
219. Thoma, 726 F.2d at 1197.
220. Jacobson, 916 F.2d at 468-69.
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matched with Jacobson based on similar interests. 221 These organiza-
tions included a hedonist organization, an old established research
firm, a lobbying organization promoting sexual freedom and freedom
of choice, and two catalog retailers of erotica.2 22 Follow-up letters
and questionnaires urging participation were sent when Jacobson
failed to respond.223 Jacobson's fatal response was made to the fic-
ticious erotica retailers "who assured Jacobson that their mailings
would not run afoul of United States Customs."2 4 The dissent
viewed as outrageous the direct and continuous involvement of the
government in creating and maintaining the criminal activity
through these ficticious, though purportedly legitimate, organizations
over a two and one-half year period.m

THE DUE PROCESS ANALYSIS AS APPLIED TO THE GOVERNMENT

The courts are divided on the issue of the availability of the due
process defense where there is evidence of a defendant's predisposi-
tion.226 The Eighth Circuit has pronounced its position to be that
once predisposition is found, no due process defense is available.227
However, the court in Jacobson analyzed the conduct of the govern-
ment under the due process theory, despite its finding of Jacobson's
predisposition to commit the crime.22s The court began the analysis
by declaring that Jacobson had failed to claim that he had been de-
prived of a right guaranteed by the Constitution, a requisite claim for
invoking due process limitations.2m To this conclusion, the dissent
took issue stating that an important constitutional right was in-
volved.230 The dissent appears to be in accord with the holding of the
United States Supreme Court in Rochin v. California,23 ' in which
the Court referred to due process of law as a "summarized constitu-
tional guarantee" which places restrictions on the methods by which
criminal laws may be enforced.232

The Eighth Circuit stated that a high level of outrageousness

221. Id. at 472 (Heaney, J., dissenting).
222. Id. at 475.
223. Id.
224. Id. at 476.
225. Id.
226. See supra notes 149-67 and accompanying text.
227. See supra notes 168-98 and accompanying text.
228. Jacobson, 916 F.2d at 468-69.
229. Id. at 469. Both the majority and the dissent agreed that there is no constitu-

tional right to be free from investigation. Id. at 468.
230. Id. at 471 (Heaney, J., dissenting). The dissent did not expressly state which

constitutional right was involved, but referenced the illegal actions of the government
in inducing Jacobson to commit the crime of receiving obscene material. Id. at 472.

231. 342 U.S. 165 (1952).
232. Id. at 169.

1991] 1093



CREIGHTON LAW REVIEW

would be required to show that the conduct of the government would
violate due process.233 The conduct of the government in Jacobson
was characterized as a mere invitation to Jacobson to purchase child
pornography.234 However, the dissents referred to the conduct of the
government as "reprehensible" and the "deliberate manufacture of a
crime. ' 2 35 Ambiguity exists as to what conduct by the government
would constitute a violation of due process.2-  In United States v.
Russell,237 the Supreme Court emphasized that the chemical ingredi-
ent that the government had provided to the defendant was legal and
that the defendant had been involved with drug manufacturing
before the government stepped in.2ss Although the Court upheld the
conduct of the government as permissible, it left the door open for
situations that may arise in the future in which the conduct of the
government may run afoul of due process.=

Arguably, the facts in Jacobson are distinguishable from those in
Russell. First, the material that the government offered and sold to
Jacobson was illegal.24° Second, no evidence was presented that
Jacobson was ever involved with purchasing or producing pornogra-
phy prior to the involvement of the government.24 1 The dissent in
Hampton v. United States 4 viewed similar acts of the government
as impermissible and a violation of due process.2 s Additionally, the
court in United States v. Twigg24" had reversed a conviction because
of similar government conduct.2 45 As in Twigg, but for the active in-
volvement of the government and the repeated solicitation, it is un-
likely that Jacobson would have committed the crime.24

EIGHTH CIRCUIT APPLICATION OF THE PREDISPOSITION TEST AND THE

DUE PROCESS ANALYSIS

The analysis in Jacobson is inconsistent with prior Eighth Circuit
opinions. The court relied on a 1989 Eighth Circuit opinion, United
States v. Musslyn,247 in which the conduct of the government in a

233. Jacobson, 916 F.2d at 469.
234. Id. at 470.
235. Id. at 471, 476 (Lay & Heaney, J.J., dissenting).
236. See supra notes 128-67 and accompanying text.
237. 411 U.S. 423 (1973).
238. See supra notes 137-48 and accompanying text.
239. See supra note 146 and accompanying text.
240. Jacobson, 916 F.2d at 470.
241. Id. at 472 (Heaney, J., dissenting).
242. 425 U.S. 484 (1976).
243. See supra notes 155-59 and accompanying text.
244. 588 F.2d 373 (3d Cir. 1978).
245. See supra notes 161-67 and accompanying text.
246. See supra notes 28-54 and accompanying text.
247. 865 F.2d 945 (8th Cir. 1989).
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child pornography investigation survived the due process chal-
lenge.2 s The court also referred to Musslyn in support of the latti-
tude granted the government when performing investigations.249

What the court failed to mention was that in Musslyn such leniency
was to be granted only if the defendant was predisposed to commit
the crime.2"0 The facts of Musslyn and Jacobson differ significantly
in that Musslyn was clearly predisposed to commit the crime.251
Musslyn was "identified as a person who had an interest in child por-
nography."'2 2 He initiated contact with the undercover operations
several times and indicated involvement with child abuse, including
sexual experiences with children.2m No such evidence was presented
in regard to Keith M. Jacobson.

The facts in Jacobson are also distinguishable from the facts in
Ir'ing.54 Unlike Christopher Irving, Jacobson did not initiate con-
tact with the government agents.2 m Also, unlike Christopher Irving,
it was at the behest of the government that Jacobson finally placed
an order for the illegal magazine.2 Therefore, it is difficult to deter-
mine beyond a reasonable doubt that Jacobson was predisposed to
commit the crime.

CONCLUSION

In United States v. Jacobson,257 the United States Court of Ap-
peals for the Eighth Circuit referred to the factors in United States v.
Thoma in upholding the jury's finding of Jacobson's predisposition.
However, the court failed to clarify the rationale for such a conclu-
sion. In applying these factors to the facts of the case, it is clear that
the court should have reached a different result. When considering
the respectable reputation of Jacobson, the initiation of activity by
the government, the lack of profit for Jacobson, the reluctance of
Jacobson to participate, and the repeated solicitations by the govern-
ment, it is hard to reach the conclusion that Jacobson was predis-
posed to commit the crime.

It is also difficult to rationalize the holding of the Eighth Circuit
under the due process analysis. Restrictions on the conduct of the

248. Jacobson, 916 F.2d at 469.
249. Id.
250. See supra note 197 and accompanying text.
251. See supra note 195 and accompanying text.
252. 865 F.2d at 945.
253. See supra notes 188-92 and accompanying text.
254. See supra notes 168-83 and accompanying text.
255. See supra notes 28-54 and accompanying text.
256. See supra notes 50-54 and accompanying text.
257. 916 F.2d 467 (8th Cir. 1990), cert granted, - U.S.L.W. - (1991).
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government in enforcing criminal statutes are inherent in the due
process clause. In Jacobson, the conduct of the government went be-
yond tolerable limits. A two and one-half year investigation involv-
ing five undercover operations and one ficticious person can hardly
be construed as merely providing Jacobson with the chance to com-
mit the crime.

Furthermore, the facts involved in Jacobson are distinguishable
from previous Eighth Circuit entrapment cases. Jacobson, arguably,
was not "clearly" predisposed to the crime. He did not initiate con-
tact with the undercover operations. He placed the order for illegal
pornographic materials only at the behest of the government. Fac-
tors relied on in previous Eighth Circuit entrapment cases appear to
be irrelevant in Jacobson. As pointed out in the dissent in Jacobson,
it is troubling to see the time and expense spent on this one investi-
gation, only to have it result in one conviction with no apparent gain
in the fight against child pornography.

Emily K Smith-'92


