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BY ANY OTHER NAME: HENNE V. WRIGHT

INTRODUCTION

A war is being fought in the courts between the state desiring to
protect children from their parents and parents desiring to control
the raising of their children. This war has had many memorable bat-
tles: Meyer v. Nebraska' affirmed the parents' control over what
may be taught in school;2 Pierce v. Society of Sisters3 affirmed the
parents' right to send their children to private school;4 Jehovah's
Witnesses v. King County Hospital5 affirmed the state's right to give
a child medical treatment against the parent's judgment.6 Henne v.
Wright 7 is admittedly a skirmish in a war of great battles; however,
the values at stake in this case are a parents right to make choices for
her child and a state's right to limit those choices to meet its own
goals.8

Debra Henne and Linda Spidell each wanted to choose a sur-
name for their newborn daughters;9 however, their choices violated a
Nebraska statute.10 The statute required that the surname entered

1. 262 U.S. 390 (1923).
2. Meyer, 262 U.S. at 399.
3. 268 U.S. 510 (1925).
4. Pierce, 268 U.S. at 534-35.
5. 390 U.S. 598 (1968).
6. Jehovah's Witnesses, 278 F. Supp. 488, 495 (W.D. Wash. 1967), off'd, 390 U.S.

598 (1968).
7. 904 F.2d 1208 (8th Cir. 1990), ceft denied, 111 S. Ct. 692 (1991).
8. Henne v. Wright, 711 F. Supp. 511, 513-14 (D. Neb. 1989), rev'd, 904 F.2d 1208

(8th Cir. 1990), cert. denied, 111 S. Ct. 692 (1991).
9. Id. at 512.

10. NEB. REV. STAT. § 71-640.01 (Reissue 1990). Section 71-640.01 provides:
The information pertaining to the name of an infant born in this state and re-

ported on a birth certificate, filled out and filed pursuant to sections 71-601 to 71-648,
shall comply with the following:

(1) If the mother was married at the time of either conception or birth of the
child, or at any time between conception and birth, the name of such mother's hus-
band shall be entered on the certificate as being (a) the same as that of the husband,
unless paternity has been determined otherwise by a court of competent jurisdiction,
(b) the surname of the mother, (c) the maiden surname of the mother, or (d) the hy-
phenated surname of both parents;

(2) If the mother was not married at the time of either conception of birth of the
child, or at any time between conception and birth, the name of the father shall not be
entered on the certificate without the written consent of the mother and the person
named as the father, in which case and upon the written request of both such parents
the surname of the child shall be that of the father or the hyphenated surname of both
parents;

(3) In any case in which paternity of a child is determined by a court of competent
jurisdiction, the name of the father shall be entered on the certificate in accordance
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on the birth certificate have a parental connection."1 The laws of Ne-
braska did not prevent the parent's choice of surname if they were
willing to either first change their own name, or change their child's
name once a conforming name was entered on the certificate. 12

Courts have found it easier to sympathize with parents than with
state record keepers,' 3 and at the district court level the Nebraska
statute requiring a surname with a parental connection was declared
unconstitutional.

14

This Note analyzes the United States Court of Appeals for the
Eighth Circuit reversal of the district court and the three steps that
the appellate court took in reaching its decision.15 The first of these
steps requires looking to the United States Supreme Court for cases
that might help to define the parent's right to choose a surname as a
fundamental right.'6 Secondly, this Note will evaluate the way
courts, including the Eight Circuit Court of Appeals, have made their
own determination as to whether the parent's right is a fundamental
right.17 Because the Eighth Circuit Court of Appeals determined
that the parent's right to choose a surname was not a fundamental
right, this Note will analyze the rational relation test as it was ap-
plied in the Eighth Circuit contrasted to the application of that test
in other courts.18 This analysis will reveal that the majority in
Henne correctly determined that the right of a parent to choose a
surname does not warrant fundamental status.19

FACTS AND HOLDING

Debra and Robert Henne had filed for divorce when Debra gave
birth to Alicia.20 Debra testified that Gary Brinton was the father,
and she offered Gary's sworn statement to attest to his being the fa-

with the finding of the court and the surname of the child may be entered on the cer-
tificate the same as the surname of the father;

(4) In all other cases, the surname of the child shall be the legal surname of the
mother; and

(5) If the father is not named on the certificate, no other information about the
father shall be entered thereon. Id.

11. Henne, 904 F.2d at 1213.
12. Id.
13. See Jech v. Burch, 466 F. Supp. 714, 718 (D. Haw. 1979) (noting that "[a] sim-

ple bureaucratic accomodation in this one [name change] could have been made in a
few minutes.").

14. Henne, 711 F. Supp. at 517.
15. Henne, 904 F.2d at 1201-15.
16. See infra notes 34-38, 66-71 and accompanying text.
17. See infra notes 63-65 and accompanying text.
18. See infra notes 75-80 and accompanying text.
19. Henne, 904 F.2d at 1214.
20. Henne v. Wright, 904 F.2d 1208, 1214 (8th Cir. 1990), cert denied, 111 S. Ct. 692

(1991).
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ther of Alicia.21 Debra further testified that Robert Henne, her hus-
band, had never claimed to be the father of Alicia nor had he paid
any money for Alicia's support.22 Although Debra desired that Alicia
have Gary Brinton's surname, she was prevented from doing so by
the hospital staff because she was married to Robert at the time Ali-
cia was conceived.23

The second plaintiff, Linda Spidell, was a single mother of two.24

Ms. Spidell gave birth to her third child, Quintessa.25 Although
Linda Spidell had no familial connection with the name "McKenzie,"
the surname of her first two children was "McKenzie," and Linda
wished to give this name to Quintessa. 26 Linda was told by the hospi-
tal staff that if she failed to enter the name "Spidell" on Quintessa's
birth certificate, they would enter this name for her before sending
the certificate to the Bureau of Vital Statistics.27

Debra Henne brought a suit in the Federal District Court for the
District of Nebraska on behalf of Alicia and herself; she was later
joined by Linda Spidell, suing for Quintessa and herself.28 Their
claim was that the Nebraska statute29 requiring the use of a surname
with a parental connection violated the fourteenth amendment 0 to
the United States Constitution by denying them the right to choose
any surname the parents desire for their child.3 ' This suit was
brought against Dr. Gregg Wright, head of the Nebraska Department
of Health, and Stanley Cooper, director of the Bureau of Vital Statis-
tics of the Nebraska Department of Health.3 2 Both men were subject
to the surname statute in the carrying out of their duties, and they
claimed that the statute did not unconstitutionally violate a funda-

21. Id.
22. Id.
23. Henne, 711 F. Supp. at 512.
24. Henne, 904 F.2d at 1210.
25. Id.
26. Henne, 711 F. Supp. at 512.
27. Id.
28. Henne, 904 F.2d at 1211.
29. NEB. REv. STAT. § 71-640.01 (Reissue 1990). See supra note 2 and accompany-

ing text.
30. U.S. CONST. amend. XIV, § 1. The fourteenth amendment of the Constitution

states:
All persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Id.
31. Henne, 904 F.2d at 1209.
32. Id. at 1210.
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mental right.3 3

The first issue addressed by the United States District Court for
the District of Nebraska in Henne v. Wright was whether the right
to choose a surname for one's child is constitutionally protected by
the fourteenth amendment right to privacy.34 This analysis looked to
three cases3 5 which pertain to the right of privacy; two of those cases
directly pertain to the parent's right to decide what is best for their
children.36 Relying on these three cases, the district court concluded
that parents have a right to choose any surname they wish for their
child and that this is a privacy right protected by the fourteenth
amendment.3 7 Further, the court pointed out that three other fed-
eral district courts have reached similar conclusions.?

Once the right was established, the district court in Henne con-
sidered which state interests were furthered by the statute so as to
justify the infringement of the parent's right to choose a surname.39

The court determined that there were five asserted state interests:
(1) maintaining the integrity of the record-keeping system, (2) pro-
tection of the family unit, (3) protection of the child from any stigma
of illegitimacy, (4) providing guidelines for those employed at the Bu-
reau of Vital Statistics or hospital so as to prevent unqualified per-
sons from balancing the legal rights of the parties, and (5) protection
of men from false paternity claims. 40 The court did not determine
the level of scrutiny that should be required of this statute to deter-
mine if it unfairly infringed on the right, except to say that the state
would probably not need a "compelling" interest to infringe on the
parent's right.41 Instead the court began with the minimal standard
of review, also known as the rational basis test, and held that the
statute failed even this standard.4

As to the state interest in maintaining the integrity of the rec-
ord-keeping system, the district court pointed out that this argument
was compromised by the current capacity of the system to accommo-
date Debra Henne or iUnda Spidell without changing the record sys-

33. Id. at 1210-11.
34. Henne, 711 F.Supp. at 512-13.
35. Roe v. Wade, 410 U.S. 113 (1973); Pierce v. Society of Sisters, 268 U.S. 510

(1925); Meyer v. Nebraska, 262 U.S. 390 (1923).
36. Henne, at 513.
37. Id.
38. Id. at 513-14. See Sydney v. Pingree, 564 F. Supp. 412 (S.D. Fla. 1982);

O'Brien v. Tilson, 523 F. Supp. 494 (E.D.N.C. 1981); Jech v. Burch, 466 F. Supp. 714 (D.
Hawaii 1979). See inifra notes 199-205, 248-58, 174-90 and accompanying text.

39. Henne, 711 F.Supp. at 514.
40. Id. at 514.
41. Id.
42. Id.
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tem.43 Further, the state did not produce any evidence to show how
much expense would be incurred by the increase of records that
would be required.4 4 Finally, the district court found that there is no
relationship between the accuracy of the form and the choice of
name made by the parent.45

The state also claimed to have a legitimate interest in protecting
the family unit; however, the district court concluded that allowing
the parents to select a surname other than the names permitted by
the statute would not undermine the integrity of the family.46 The
state asserted that this statute served to protect the child from the
mark of illegitimacy.47 The district court found this assertion to be
irrelevant because, the issue of illegitimacy arises when there are
questions regarding the people with whom the child has relation-
ships.43 The district court found that the relationship between the
child and parent was not at issue by the facts of this case. 49

The state further claimed an interest in the creation of guide-
lines so as to prevent unqualified persons, namely the hospital clerk,
from determining the parents' rights.50 The court stated that the se-
lection of a surname was not a determination of paternity and those
who record the surname are in no position to determine paternity.51

The court determined that the statute, by restricting the names a
parent may choose, has the effect of putting hospital personnel in the
uncomfortable position of informing parents that they are not al-
lowed to give their child their chosen name.52

The state finally claimed to have an interest in protecting inno-
cent men from paternity claims.53 In refuting the legitimacy of this
interest the court first noted that names alone do not create a legal
relationship between people; however, the court recognized that a
man could have his reputation damaged by an unwed mother creat-
ing the appearance that he is the father by her choice of surname.54

In response to this possibility, the court made two observations: (1)

43. Id. at 515.
44. Id. The district court was referring to the system's capacity for triple index-

ing "If, due to a court order, the child's name is different from the father's surname
and the mother's surname or their combination, then the child's record is indexed
under the father's surname, the mother's surname and the child's surname." Id.

45. Id.
46. Id. at 515-16.
47. Id. at 516.
48. Id.
49. Id.
50. Id. at 514, 516.
51. Id. at 516.
52. Id.
53. Id. at 514.
54. Id. at 516.
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the man could get relief from the court in a damage award; and (2)
the statute is overbroad if it was intended to protect wrongly accused
men.55 Judge Urbom states, "It 'protects' all men - men who are
wrongly accused, men who are not accused at all - except men who
want no protection, as is true with both natural fathers in this case.
It protects women not at all."56

In concluding the opinion, the court answered the defendant's ar-
gument that the statute was not a complete ban on any choice of
name but allowed for a change of name once the original surname is
recorded.57 To this argument the court responded with a quote from
the United States District Court for the District of Hawaii case of
Jech v. Burch: 8 "The statutory provision for change of name is not a
substitute for the right to insist that one's child at birth was given the
original name designated. This merely restates ... that the naming
of a child is protected against arbitrary or unreasonable state ac-
tion."'59 The court in Henne held that the statute was substantially
overbroad when compared to the state's narrow legitimate interest.6°

The court ordered the birth certificates of Alicia Henne and
Quintessa Spidell to be changed accordingly.6l

On appeal, the United States Court of Appeals for the Eighth
Circuit framed the issue in terms of the parent's right to choose, at
birth, a surname to which the child had no legally established a pa-
rental connection.6 2 As the parent's right questioned in this case is
not enumerated in the United States Constitution, the appellate
court determined whether this is a fundamental right by asking if
this right is "deeply rooted in this nation's history and tradition."'6

The Eighth Circuit determined that the tradition in the United
States is to give the child born in wedlock the father's surname and
to give the child born out of wedlock the mother's surname.64 The
court found no historical foundation for giving the child either a hy-
phenated version of both parent's names or the father's name if the

55. Id.
56. Id.
57. Id. at 517.
58. 466 F. Supp. 714 (D. Haw. 1979).
59. Henne, 711 F. Supp. at 517 (quoting Jech, 466 F. Supp. at 20).
60. Henne, 711 F. Supp. at 517.
61. Id.
62. Henne, 904 F.2d at 1213. There were two other issues that the state brought

on appeal that are not central to this discussion: (1) the parents and their children
lacked article III standing, and (2) the parents failed to join the fathers as necessary
parties. The court found that the parties had standing and that all parties necessary to
the action were properly joined. Id. at 1211-12.

63. Henne, 904 F.2d at 1215 (quoting Moore v. City of East Cleveland, 431 U.S.
494, 503 (1977)).

64. Henne, 904 F.2d at 1214-15.
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father is not the mother's husband.6
Because United States Supreme Court rulings have extended the

right to privacy to certain parental decisions,6 the appellate court
also considered whether a similar extension could be made to this
case.6 7 The appellate court viewed the Supreme Court holdings as
being centered on the education of children.6s In contrast, Henne in-
volved the choice of the child's surname.69 While affirming the dis-
trict court's view that any extension of the fourteenth amendment to
the parent's choice of a non-parental surname must flow logically
from Supreme Court precedent, the appellate court found the two is-
sues of education and choice of surname should be afforded a com-
pletely different analysis.70 Given this conclusion and the appellate
court's analysis of historical customs, the majority necessarily con-
cluded that the parents had presented no fundamental right to
choose a surname which has no parental connection.71

The majority took note of the district court's finding that the
statute failed to pass minimal scrutiny and that three other federal
district courts,72 considering this issue, have concurred with the dis-
trict court's position.73 Nonetheless, a majority of the Eight Circuit
Court of Appeals held that the statute, requiring a surname with a
parental connection, did pass minimal scrutiny.74

In reaching this conclusion the court looked for the state inter-
ests that might be rationally related to the statute. 75 The court found
three such interests: (1) protecting children, (2) protecting citizens
from improper uses of their names, and (3) maintaining an efficient
and inexpensive record-keeping system. 76 The court considered
whether it was possible that a reasonable legislature could believe
that it was protecting the child's interest when it wrote the statute
requiring the child's surname to be legally connected with at least
one parent.77 Similar questions were asked in relation to the other

65. Id. at 1215.
66. Pierce v. Society of Sisters, 268 U.S. 510 (1925) (holding that parents have a

fundamental right to send their child to private school); Meyer v. Nebraska, 262 U.S.
390 (1923) (holding that parents had a fundamental right to teach their child German).

67. Henne, 904 F.2d at 1214.
68. Id.
69. Id.
70. Id.
71. Id.
72. See supra notes 40-42 and accompanying text.
73. Henne, 904 F.2d at 1215.
74. Id.
75. Id.
76. Id.
77. Id.
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state interests.78 While the court admitted that the legislature could
have drafted a statute to better serve these interests, the court was
unable to hold that the statute had no rational relationship to legiti-
mate state interests.79 Accordingly, the appellate court reversed the
district court decision and held the statute to be constitutional.8°

Judge Arnold wrote a dissenting opinion which he began by re-
peating these facts: (1) Debra Henne desired to give her daughter the
surname of Alicia's father; (2) the father of Alicia was willing to have
his name used and her ex-husband had no objection;8' (3) Linda
Spidell desired that all three of her children bare the same name;82

and (4) Ray Duffer, the father of the Linda's child, had no objection
to his child being named "McKenzie."83

Although the majority found three state interests supporting the
statute limiting the parent's choice of surname, the dissent used the
facts of this case to limit its discussion to the one interest of economic
efficiency.84 The dissent found that the state interest in protecting
the reputation of innocent men was not an issue in this case.85 Like-
wise, Judge Arnold noted that any interest that the state may have in
naming the child if the parents cannot agree on a name was not an
issue presented by the facts.86

According to Judge Arnold a further limitation of what was con-
sidered on appeal was the failure of the parties to include the right to
free expression, according to the first amendment of the United
States Constitution,8 7 as being infringed by the state statute.88 The

78. Henne, 904 F.2d at 1215.
[Tihe legislature could reasonably perceive that in the absence of a law

such as section 71-640.01, the name of a non-parent could be improperly appro-
priated to achieve a deliberately misleading purpose, such as the creation of a
false implication of paternity. Finally, the legislature could reasonably con-
clude that it is easier and cheaper to verify and index the birth records of a
person who has a surname in common with at least one legally verifiable
parent.

Id.
79. Id.
80. Id.
81. Id. at 1216 (Arnold, J., dissenting).
82. Id.
83. Id.
84. Id. at 1215-16.
85. Id. at 1216.
86. Id.
87. U.S. CONST. amend. I. The amendment states that:

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.

Id.
88. Henne, 904 F.2d at 1216 (Arnold, J., dissenting). The plaintiff had not alleged

a violation of her first amendment rights. Id.

1142 [Vol. 24



dissent asserted that the naming of oneself or one's child would be
protected by the first amendment and that "everyone would concede
that the State could not win without showing a compelling inter-
est."8 9 As the parties had not brought a first amendment claim to
the court, the dissent restricted its analysis of the case to the right of
privacy.'

This analysis began with the concession that administrative con-
venience is a legitimate state interest and that the statute is ration-
ally related to this interest.91 The dissent stated this issue as: "Do
parents have a fundamental right to name their own children?" 92

The dissent agreed with the majority's reluctance to create judi-
cial law when dealing "with judge-made constitutional law."'93 How-
ever, Judge Arnold pointed to the fact that unenumerated rights do
exist.94 The task of the court, in Judge Arnold's view, was to deter-
mine what is included in the unenumerated right of privacy.95 The
content of the right to privacy may be found, to some extent, by look-
ing to precedent.96 The dissent determined that "family matters, in-
cluding decisions relating to child rearing and marriage, are on
almost everyone's list of fundamental rights. ' 97 The dissent then
concluded that the right to name one's child is more personal and in-
timate than the right to send one's child to private school or the right
to employ a teacher to teach one's child German.98 The dissent
stated that "[w]e know . . . that these women had a fundamental
right to prevent their children from being born in the first place. It
is a bizarre rule of law indeed that says they cannot name the chil-
dren once they are born."99

Criticizing the majority's historical analysis, the dissent noted
that the question one asks is often determinative of the answer one
receives.10° The majority asked if there is an "American tradition to
support the extension of the right of privacy to cover the right of a
parent to give a child a surname with which that child has no legally
recognized parental connection."'10 1 The dissent noted that what
these parents wanted to do in naming their children was unusual;

89. Id.
90. Id.
91. Id.
92. Id.
93. Id. at 1217 (quoting Moore, 431 U.S. at 544).
94. Henne, 904 F.2d at 1217 (Arnold, J., dissenting).
95. Id.
96. Id.
97. Id.
98. Id.
99. Henne, 904 F.2d at 1217 (Arnold, J., dissenting).

100. Id.
101. Id. at 1215.
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therefore, no tradition endorsing their actions could be found.10 2 The
dissent suggested that the court should look instead for any pattern
of positive law denying a person the right to choose any name they
desire.'0

3

Failing to find any tradition affirming or denying the parent's
right to choose a surname, the dissent looked for any traditions that
were well established and similar to the problem at hand.1°4 In the
view of the dissent, it seemed to be a small step to move from the
parents' established right to choose their own surnames at will, to the
right they might have had to decide the same for their children.10 5

The dissent would have held that the right of a parent to choose a
surname is a fundamental right and, because the state had no com-
pelling interest for an infringement on this right, the dissent argued
that the statute should be unconstitutional.'10

BACKGROUND

Courts that have considered parents' right to choose a surname
for their child have addressed three questions: (1) whether there is
United States Supreme Court precedent that may be interpreted to
include the right of a parent to choose any surname they desire;10 7

(2) if this precedent fails to provide any guidance, whether there is
the parent's right constitutionally protected from arbitrary state ac-
tion;08 and (3) whether the asserted state interests are sufficient to
enable the statute to pass minimum judicial scrutiny.1 9

A fundamental right has been described as a value recognized by
the Court as essential to individual freedom.110 A fundamental right
has also been characterized as a trump card that a court may use to
prevail over rational laws."' Such a use by a court may be character-
ized concurrently as protecting the minority from the tyranny of the
majority and the frustration of the will of the majority as expressed
by the legislature.112 The power to trump the legislature is not an
option the Supreme Court has exercised very often, thus, the list of

102. Id. at 1219.
103. Id. at 1218-19.
104. Id. at 1218.
105. Id.
106. Id.
107. See Sydney v. Pingree, 564 F. Supp. 412, 413 (S.D. Fla. 1982).
108. See Jech v. Burch, 466 F. Supp. 714, 718 (D. Haw. 1979).
109. See O'Brien v. Tilson, 523 F. Supp 494, 496 (E.D.N.C. 1981).
110. J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW § 11.7, at 367 (3rd.

ed. 1986).
111. McCarthy, The Confused Constitutional Status and Meaning of Parental

Rights, 22 GA. L. REV. 975, 982-83 (1988).
112. Id. at 982.
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fundamental rights is a short one.113 These rights include the free-
dom of association,' 1 ' the right to vote,"l 5 the right to interstate
travel," 6 and the right to privacy. 1 7 Privacy was described by the
United States Supreme Court as a broad, abstract concept which may
be shaped so as to include or exclude a variety of rights.1 8 Further
Supreme Court elaboration of the parent's right to make child-rear-
ing decisions have been equally unclear." 9

SUPREME COURT'S DEVELOPMENT OF PARENTAL RIGHTS

The United States Supreme Court began its development of pa-
rental rights in Meyer v. Nebraska. 20 In Meyer, the Court held that
a statute prohibiting German from being taught in primary schools
was an unconstitutional violation of the fourteenth amendment guar-
antee of liberty.121 The Court declared that liberty in the fourteenth
amendment, "denotes not merely freedom from bodily restraint but
also the right of the individual to contract, to engage in any of the
common occupations of life, to acquire useful knowledge, to marry,
establish a home and bring up children."'122 This pronouncement
limited parental rights by the Supreme Court's refusal to question
the "power of the State to compel attendance at some school and to
make reasonable regulations for all schools, including that they shall
give instructions in English."'123 Secondly, the Court did not dispute
the state's interest in educating children but held that the statute was
contrary to the state's goal of education.' 24 Under the current consti-
tutional analysis, a statute that fails to meet the rational basis test
automatically fails "the compelling state interest test."'1 25 By finding
that the statute failed the rational basis test, the Court would have
had no need to characterize the parent's right as fundamental under
the current constitutional view.126 Finally, the Court stated, "[Mr.
Meyer] taught this language in school as part of his occupation. His

113. J. NOWAK, R. ROTUNDA & J. YOUNG, supra note 111, § 11.7, at 370 (3rd. ed.
1986).

114. NAACP v. Alabama, 357 U.S. 449, 460-61 (1958).
115. Harber v. Virginia State Bd. of Elections, 383 U.S. 663 (1966).
116. Shapiro v. Thompson, 394 U.S. 618 (1969).
117. J. NowAK, R. ROTUNDA & J. YOUNG, supra note 111, § 11.4, at 370-71 (3rd ed.

1986).
118. Griswold v. Connecticut, 381 U.S. 479, 508 (1965) (Black, J., dissenting).
119. McCarthy, 22 GA. L. REv. at 985.
120. 262 U.S. 390 (1923).
121. Meyer, 262 U.S. 390, 397, 400, 403 (1923).
122. Id. at 399.
123. Id. at 402.
124. Id. at 403.
125. McCarthy, 22 GA. L. REv. at 988.
126. Id.
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right thus to teach and the right of the parents to engage him so to
instruct their children, we think, are within the liberty of the
Amendment.' 2 7 The linking of the right to pursue one's occupation
with the parent's right to choose an education for their child, made
the case easier for the Court to decide in favor of Mr. Meyer. 28

The Supreme Court continued to define parent's rights in Pierce
v. Society of Sisters.129 In this decision the Court held that the state
could require that private schools meet certain educational require-
ments, but that it could not prohibit primary students from attending
private schools.'3 0 Much of what has been said about Meyer applies
equally well to Pierce.'3 ' The Court narrowed its holding to exclude
questioning

the power of the State reasonably to regulate all schools, to
inspect, supervise and examine them, their teachers and
pupils; to require that all children of proper age attend some
school, that teachers shall be of good moral character and
patriotic disposition, that certain studies plainly essential to
good citizenship must be taught, and that nothing be taught
which is manifestly inimical to the public welfare.'3 2

Secondly, the Court's opinion indicated that the means chosen by the
state exceeded the reasonable steps that might have been taken to
meet its legitimate goals.' 33 Finally, current constitutional scholars
have linked the parents' right to choose for their child to first
amendment rights.'i 4

CASES LIMITING THE SCOPE OF PARENTAL RIGHTS

There are three Supreme Court decisions that have been inter-
preted as limiting the parent's right to make child-rearing decisions.
The first of these, Prince v. Massachusetts,3 5 concerned a parent per-
mitting her children to sell magazines.' 3 6 A Massachusetts statute
stated "[n]o boy under twelve and no girl under eighteen shall sell,
expose or offer for sale and newspapers, magazines, periodicals or
any other articles of merchandise of any description."'1 37 Mrs. Prince
took her children with her when she stood on a street corner to "en-

127. Meyer, 262 U.S. at 400.
128. McCarthy, 22 GA. L. REV. at 989.
129. 268 U.S. 510 (1925).
130. Pierce, 268 U.S. at 534-35.
131. McCarthy, 22 GA. L. REV. at 989.
132. Pierce, 268 U.S. 510 at 534.
133. Id. at 534-36.
134. McCarthy, 22 GA. L. REV. at 989.
135. 321 U.S. 158, 166 (1944).
136. Prince, 321 U.S. at 161.
137. Prince, 321 U.S. at 160-61, (citing MASS. GEN. L. ch 149, § 69 (1939)).
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gage in the preaching work" and her children assisted her in distrib-
uting Watchtower and Consolidation magazines.'i s The court in
Prince stated, "[ilt is cardinal with us that the custody, care and nur-
ture of the child reside first in the parents, whose primary function
and freedom include preparation for obligations the state can neither
supply nor hinder.' x3 9 Yet, the court held that the family is not be-
yond being regulated when a child's welfare is affected.' 40

A second case, Stanley v. Illinois,14 ' affirmed in dicta the state's
interest in protecting a child from neglectful parents.142 Peter Stan-
ley intermittently lived with Joan Stanley for eighteen years and to-
gether they had three children.' 43 When Joan died she was 'not
married to Peter or anyone else, and the state took her children as
wards of the state. 44 Mr. Stanley challenged an Illinois statute
which denied him the opportunity for a custody hearing as he was
not married to his child's mother.' 45 The Court held that the statute
was unconstitutional because it violated Mr. Stanely's rights under
the Equal Protection Clause of the United States Constitution. 46

A third case, Jehovah's Witnesses v. King County Hospital, 47 re-
inforced Prince and the state interest in protecting children from
their parents.' 48 This case upheld a Washington statute which effec-
tively required the state to take a child as a ward of the court if it is
found that the child requires medical treatment which the parent
will not provide.' 49 The district court in Jehovah's Witnesses had
stated, "Parents may be free to become martyrs themselves. But it
does not follow that they are free, in identical circumstances, to make
martyrs of their children before they have reached the age of full
and legal discretion when they can make that choice for

138. Prince, 321 U.S. at 162.

139. Id. at 166.
140. Id.
141. 405 U.S. 645 (1972).
142. Stanley, 405 U.S. at 649.
143. Id. at 646.
144. Id.
145. Id. at 647. "A person appointed guardian in an action for custody and control

is subject to removal at any time without such cause as must be shown in a neglect
proceeding against a parent." Id. at 648-49 (citing ILL. REV. STAT. c. 37, para. 705-08).

146. Stanley, 405 U.S. at 657. The United States Constitution states in relevant
part, "nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of
the laws." U.S. CONST. amend. XIV, § 1 (1868).

147. 390 U.S. 598 (1968).
148. Jehovah's Witnesses, 390 U.S. at 598 (1968). The opinion merits quoting in

full: "The judgement is affirmed, Prince v. Massachusetts, 321 U.S. 158." Id.
149. Jehovah's Witnesses, 278 F. Supp. 488, 495 (W.D. Wash. 1967), off'd, 390 U.S.

598 (1968).
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themselves."'15

HISTORICAL ANALYSIS OF PARENTAL RIGHTS

If a district court when evaluating a right finds no precedent on
point, it may turn to an analysis of history to determine if the right
in question has been a traditionally protected custom.151 Looking to
tradition to find the basis of a fundamental right has been criticized
by some commentators as a method that may be used to support al-
most any cause.152 These commentators explain that the difficulty in
looking to tradition for support of a modern right is deciding which
of the traditional values to apply.153 In Bradwell v. Illinois'54 the
United States Supreme Court used the "law of the creator" to sup-
port a state supreme court decision denying a married woman a li-
cense to practice law because of her sex.155 In Lochner v. New
York 156 the Court chose the freedom to contract over protecting the
health of the worker by striking down a statute that would have lim-
ited the work day of a bakery worker to sixty hours a week. 5 7

The historical analysis, as used by the Supreme Court, was re-
stricted in Michael H. v. Gerald D. 1' This case upheld, in a five-to-
four decision, a California statute which created a presumption of pa-
ternity in favor of a pregnant woman's husband if the woman and the
husband were living together at the time of the child's birth.'5 9 In
this case the father of the child, Michael H., asserted a liberty inter-
est in his relationship with the child which was infringed by the stat-
ute's presumption against him.16° The Court found against Michael
H. by looking at the historical treatment of a father's rights when the
mother is married to a different man.161 Concerning the Due Process
Clause of the United States Constitution162 Justice Scalia stated, "In
an attempt to limit and guide interpretation of the Clause, we have

150. Id. at 504 (quoting Prince v. Massachusetts, 321 U.S. 158, 165, 170 (1944)).
151. See Griswold v. Connecticut, 381 U.S. 479, 493 (1965) (concerning a physician's

right to provide birth control advice to married couples).
152. Ely, Fonwar& On Discovering Fundamental Values, 92 HARv. L. REV. 5, 39

(1978).
153. McCarthy, The Confused Constitutional Status and Meaning of Parental

Rights, 22 GA. L. REV. 975, 984 (1988).
154. 83 U.S. (16 Wall.) 130 (1872).
155. Id. at 141.
156. 198 U.S. 45 (1905).
157. Id. at 52, 64.
158. 109 S. Ct. 2333 (1989).
159. Michael H., 109 S. Ct. at 2335.
160. Id.
161. Id. at 2334.
162. U.S. CONST. amend. XIV. The fourteenth amendment provides, in part, "nor

shall any State deprive any person of life, liberty, or property, without due process of
law...." Id.
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insisted not merely that the interest denominated as a 'liberty' be
'fundamental' (a concept that, in isolation, is hard to objectify), but
also that it be an interest traditionally protected by our society.' 6 3

Justice Scalia interpreted history to include the traditional protection
of the marital household and the relationships between unmarried
parents and their children.' 64 He specifically excluded the relation-
ship between a married woman's child and her lover from any consti-
tutional protection. 65

THE RATIONAL BASIS TEST

As defined by Williamson v. Lee Optical,i66 the standard of scru-
tiny applied to non-fundamental rights is the rational basis test. 6 7

The Supreme Court in Williamson upheld a statute which prevented
eye examinations in retail stores.1 8 The Court found that it might
be true that this statute was a needless and wasteful requirement;
however, it was not the role of the Court to make this determina-
tion.' 69 The Court looked to what the legislature might have had in
mind when it created the law and whether or not these possible in-
tentions were rationally related to legitimate state concerns.170 The
Court stated, "the law need not be in every respect logically consis-
tent with its aims to be constitutional. It is enough that there is an
evil at hand for correction, and that it might be thought that the par-
ticular legislative measure was a rational way to correct it."1 7 '

FEDERAL AND DismicT COURT OPINIONS

The parents' right to choose a surname for their child has rarely
been addressed by a court. The reason for this is that a vast majority
of statutes defining birth certificate requirements do not require a
surname with a parental connection. 72 Secondly, the majority of
parents conceivably desire what the restrictive statutes require.173

This makes it possible to look at nearly all of the cases containing
this issue and survey the methods used by other courts.

163. Micheal H., 109 S. Ct. at 2342.
164. Id.
165. Id. at 2342.
166. 348 U.S. 483 (1955).
167. J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTrrTUONAL LAW § 11.4, at 354-55,

357 (3rd ed. 1986).
168. Williamnon, 348 U.S. at 490-91.
169. Id. at 487.
170. Id. at 488.
171. Id. at 487-88.
172. O'Brien v. Tilson, 523 F. Supp. 494, 497 (1981).
173. Henne v. Wright, 904 F.2d 1208, 1219 (8th Cir. 1990), cert denied, 111 S. Ct. 692

(1991).
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HAWAII

In Jech v. Burch,'1 74 the United States District Court for the Dis-
trict of Hawaii provided a key case considering this issue, and this
case is cited by other courts considering the parent's right to choose a
surname.175 Alena Jech and Adolf Befurt desired to name their child
Adrian Jebef.1 78 A Hawaiian statute required the father's name to be
used as the child's surname 177 and the registrar provided a simple
method for changing the child's name for a total cost of thirty-five
dollars.178 Although an opinion letter by the State Attorney General
interpreted the law to include a hyphenated surname Befurt-Jech or
Jech-Befurt, Alena and Adolf refused to name their child in accord-
ance with the law.179 Thomas Burch, the Chief of the Research and
Statistics Office of the State Department of Health, changed the
name on the birth certificate from Jebef to Befurt.i s ° Alena and
Adolf asserted that their rights had been unconstitutionally
violated. 81

Justice King stated that the issue in the case was whether a fun-
damental right to choose a surname for one's child may be derived
from the constitutional right to privacy.'8 2 The court concluded that
the parents maintain a common law right to name their child Jebef
or any other name they desire.'8 3 Secondly, the fourteenth amend-
ment protected the parent's right against any arbitrary state ac-
tion.I s 4 The court concluded that to deny the parent's the right to
choose any surname a state must demonstrate an adequate interest
supporting the infringement on the parent's right to choose a
surname.1

8 5

The state claimed that the relationship between the parent's
name and the surname of the child is needed to trace descendants for
the devolution of property and land titles.l 8 Justice King called this

174. 466 F. Supp. 714 (D. Haw. 1979).
175. Henne v. Wright, 711 F. Supp. 511, 517 (D. Neb. 1989); Sydney v. Pingree, 564

F. Supp. 412, 413 (S.D. Fla. 1982); O'Brien v. Tilson, 523 F. Supp 494, 496 (E.D.N.C.
1981); Rice v. Department of Health and Rehabilitative Services, 386 So. 2d 844, 851
(Fla. Dist. Ct. App. 1980).

176. Jech, 466 F. Supp. at 715.
177. HAw. REV. STAT. § 574-2 (1976). The statute requires that "All children born

in wedlock shall have their father's name as a family name." Id.
178. Jech, 466 F. Supp. at 718.
179. Id. at 715.
180. Id. at 716.
181. Id.
182. Id. at 718.
183. Id. at 719.
184. Id.
185. Id. at 719-20.
186. Id. at 720.
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interest ludicrous and pointed to the inability of the system to find
every heir.8 7 The state also claimed that allowing the parents to
choose any surname would result in a substantial increase in the use
of state funds.18s The court responded by noting that no evidence as
to any increased cost was presented.189 The court held that parents
have a constitutionally protected right to choose any surname they
desire for their child and that insofar as the statute infringed on this
right it was unconstitutional. 19

FLORIDA

In Florida there are three relevant cases. 191 The first of these,
from the Florida District Court of Appeal, is Rice v. Deptartment of
Health and Rehabilitative Services.192 In Rice the parents wanted to
give their child either a hyphenated name containing the surnames of
both parents or the surname of the mother.193 The Florida statute
required a child born in wedlock to be given the surname of his
mother's husband.194 The court remanded the case for an administra-
tive hearing to determine if the words of the statute could be inter-
preted to include a hyphenated surname containing the father's
name.195 Citing Jech, the dissenting opinion suggested that the Flor-
ida statute should be declared unconstitutional as the Hawaii statute
was declared.196 To support this contention, the dissent found that
there was a historical precedent allowing children to use the
mother's surname if the mother held more property than the fa-
ther.197 Secondly, as common-law allowed the adult to change his
name at will, the dissent reasoned that this common law right is logi-
cally extended to protect the parents' choice of name for their

187. Id.
188. Id.
189. Id.
190. Id. at 721.
191. Sydney v. Pingree, 564 F. Supp. 412 (S.D. Fla. 1982); Robertson v. Pfister, 523

So. 2d 678 (Fla. Dist. Ct. App. 1988); Rice v. Department of Health and Rehabilitative
Services, 386 So. 2d 844 (Fla. Dist. Ct. App. 1980).

192. 386 So. 2d 844 (Fla. Dist. Ct. App. 1980).
193. Rice, 386 So. 2d at 846.
194. FLA. STAT. § 382.16(5)(a) (1979). Section 382.16(5)(a) provides:

If the mother was married at the time of conception, the name of her husband
at such time shall be entered on the certificate as the father of the child, and
the surname of the child shall be entered on the certificate as that of the hus-
band, unless paternity has been determined otherwise by a court of competent
jurisdiction.

Id.
195. Rice, 386 So. 2d at 847.
196. Id. at 851 (Booth, J., dissenting).
197. Id. at 853.
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child.198

Two years later the dissent in Rice seemed to get the support of
the United States District Court for the Southern District of Florida
in Sydney v. Pingree.99 This case concerned Chris Ledbetter's and
Dean Sklyar's desire to give their son the surname of "Skybetter"
which would be in violation of the Florida statute.2° ° The parents
brought their action under the first, fifth, ninth and fourteenth
amendments to the United States Constitution.20 1

The district court first asked whether the right to name one's
child is protected by the United States Constitution.20 2 The court
concluded that the right to privacy, as enumerated in the fourteenth
amendment, is "broad enough" to cover the parent's right to choose a
surname.203 The second consideration was whether the state could
show that an infringement of the parent's right may be justified by a
legitimate state interest.2° 4 Because the state failed to show any rea-
son for infringing on the parent's right, the court held that the par-
ents had a constitutional right to choose any surname for their child,
and the statute was unconstitutional.2 0 5

Eight years after Rice, when the Florida District Court of Ap-
peals for the Fourth District decided Roberston v. Pfister " the court
declined to follow the decision in Sydney.20 7 In Roberston the child
to be named was conceived during a marriage that quickly ended in
divorce and upon final judgment of dissolution, the mother changed
her name back to her maiden name of "Robertson. ' '20 8 When the
child was born the mother gave her the name of "Robertson;" how-
ever, the father, the mother's ex-husband, claimed that choosing the
name "Robertson" was in violation of section 382.16 of the Florida
Statutes. 2°9 The mother claimed that after Sydney, the statute was
unconstitutional; however, the court distinguished this case from

198. Id.
199. 564 F. Supp. 412 (S.D. Fla. 1982).
200. Sydney, 564 F. Supp. at 413 (citing FLA. STAT. § 382.16(5)(a) (1979). This stat-

ute was replaced in 1987 by FLA. STAT. § 382.013 which states:
If the mother is married at the time of the birth, the mother and the father as
entered on the birth certificate shall select the given names and surnames of
the child if both parents will have custody of the child, otherwise the parent
who will have custody shall select the given names and surnames of the child.

Id.
201. Sydney, 564 F. Supp. at 413.
202. Id.
203. Id.
204. Id.
205. Id.
206. 523 So. 2d 678 (Fla. Dist. Ct. App. 1988).
207. Robertson, 523 So. 2d at 679.
208. Id.
209. Id.
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Sydney by emphasizing the state's failure in that case to provide any
state interest impinging on the parent's right to choose a surname. 210

The court held that the state asserted the interest of accuracy as a
legitimate concern.211 Thus, the court affirmed the lower court deci-
sion and upheld the Florida Statute as constitutional. 212

INDIANA

The Supreme Court of Indiana addressed the issue of parental
rights in Doe v. Hancock County Board of Health.213 The majority
granted the state's petition for transfer and dismissed the case with-
out an opinion.214 However, a dissenting judge took the opportunity
to express his opinion concerning the parental right to choose a sur-
name for her child.215

A dissenting opinion filed by Justice Hunter first criticized the
majority for dismissing the action on a procedural technicality and
then addressed the constitutional issues raised by the parent's suit.216

Justice Hunter stated that the common law allows one to change his
name at will and when statutes concerning the changing of one's
name had been interpreted, the court had held that these statutes
aided rather than restricted the common law.217 Justice Hunter
found that the parent's right to choose any name for their children
was derived from the their right to change their names at will. 218

The dissent reasoned that the right to choose a surname for one's
child is constitutionally protected under the fourteenth amend-
ment.219 Further, this protection prevented the state from infringing
on this right by any arbitrary action. 220 The dissenting justice con-
cluded that this statute failed to meet the minimal standard of review
which requires that the statute be reasonably related to a legitimate
state interest.221 The state interests asserted in this case were (1) the
duty to keep accurate records, (2) the prevention of fraud, (3) the
protection of the child's identity and the confidentiality of his
records, and (4) the promotion of family life and marriage.222

210. Id.
211. Id. (citing Oglesby v. Williamson, 484 F. Supp. 865 (M.D. Fla. 1980)).
212. Robertson, 523 So. 2d at 679.
213. 436 N.E.2d 791 (Ind. 1982).
214. Doe, 436 N.E.2d at 791.
215. Id. at 793 (Hunter, J., dissenting).
216. Id. at 791-96.

.217. Id. at 792.
218. Id. at 793.
219. Id.
220. Id. at 794.
221. Id.
222. Id. at 794-95.
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As to the duty to keep accurate records Justice Hunter wrote, "it
does not logically follow that the duty to record all births gives the
state the right to arbitrarily assign certain names to one particular
classification of children.... The name given the child does not af-
fect the accuracy or completeness of. the information required by the
form."223 The interest of preventing fraud was not served because,
even if the child and the adult share the same last name, there is no
implication of a biological relationship. 224 The statute provided that
records of illegitimates are filed separately and may be released only
by court order; therefore, Justice Hunter noted, "[t]here is no rela-
tionship between the name of the child and the confidentiality of the
record."225

The dissenting judge did not question that the promotion of fam-
ily life is an important state interest; however, he stated that the is-
sue is whether the statute will effectuate this interest.226 Justice
Hunter questioned the state's assumption that all parents desire the
child to be named after the father and will go to the extreme of mar-
riage to accomplish this goal.227 He used the fact that many families
have members with different surnames and that the law allows for
the name of the parents or children to be changed after the birth cer-
tificate is recorded.228

MASSACHUSETTS

In Secretary of Commonwealth v. City C7erk,229 the Supreme Ju-
dicial Court of Massachusetts provided a common-law solution to a
variety of factual situations.230 Essentially, the majority did not find
a specific statute to apply to a situation where the parents desired to
choose an irregular surname, and the court interpreted the common-
law to remedy the situation.231 The dissent found a statutory scheme
to apply, making the application of the common-law improper.232

In that case, seven couples wished to give their children a sur-
name prohibited by the Massachusetts City Clerks' Association rule
which required legitimate children to be given their father's surname
and illegitimate children to be given their mother's surname. 23 3 The

223. Id. at 794.
224. Id.
225. Id. at 795.
226. Id.
227. Id.
228. Id. at 796.
229. 373 Mass. 178, 366 N.E.2d 717 (1977).
230. Secretary of Commonwealth, 373 Mass. at -, 366 N.E.2d at 720, 722.
231. Id. -, 366 N.E.2d at 722.
232. Id. -, 366 N.E.2d at 727.
233. Id. -, 366 N.E.2d at 720.
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court briefly described all seven situations; in one of these situations
Mr. and Mrs. D desired to give the surname "F" to their daughter.2 3

There was no statutory requirement that any particular name be
given to a child.23 5 The Attorney General issued three opinion let-
ters stating that persons may change their names at will absent any
fraudulent intent.236 However, the City Clerk of Lowell claimed that
the opinions of the Attorney General did not affect the authority of
the clerk.23 7 The state officials that were responsible for the filing of
vital statistics brought an action to settle the dispute.238

The court began with the common-law rule of free choice as to a
surname and applied this to the case. 239 The court stated, "We recog-
nize that a foolish choice of name may have undesired consequences.
'But freedom to choose is freedom to choose foolishly.' ",240 The
Clerk of Lowell claimed no authority to select first and middle
names.241 The court stated that common-law gave the clerk no
greater authority over the selection of surnames.m Any historical
tradition to give the child the father's surname had been a function
of parental choice rather than a requirement of law.243

Justice Quirico, in his dissenting opinion, conceded a common-
law right to choose a surname at will, absent fraudulent intent; how-
ever, he further argued that this right is not to be held in preference
to a statutory scheme intended by the legislature to gather important
public records.244 His interpretation of this scheme led him to con-
clude that the legislature intended (1) that a child born in wedlock
should be given the surname of his father, and (2) an illegitimate
child should be given the surname of his mother.245 Justice Quirico
reasoned that the principles of reliability and consistency would be
compromised by the majority's decision.246 Furthermore, the dissent
stated:

There is ample room in our system of law for both the kind
of vital records which the Legislature intended and the exer-
cise of the 'freedom of choice' which would permit any per-

234. Id. at -, 366 N.E.2d at 720.
235. Id. at - 366 N.E.2d at 722.
236. Id. at -, 366 N.E.2d at 719.
237. Id. at -, 366 N.E.2d at 719-20.
238. Id. at -, 366 N.E.2d at 720.
239. Id. at -, 366 N.E.2d at 722-23.
240. Id. at -, 366 N.E.2d at 724 (quoting Hershkoff v. Registrars of Voters of

Worcester, 366 Mass. 570, 578, 321 N.E.2d 656, 664 (1974)).
241. Id. -, 366 N.E.2d at 724-25.
242. Id.-, 366 N.E.2d at 725.
243. Id. -, 366 N.E.2d at 725.
244. Id. - 366 N.E.2d at 727 (Quirico, J., dissenting).
245. Id.-, 366 N.E.2d at 729.
246. Id.-, 366 N.E.2d at 729.
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son to indulge his desire for a different name for himself or
his children outside the sphere of vital records. 247

NORTH CAROLINA

The United States District Court for the Eastern District of
North Carolina decided O'Brien v. Tilson 248 in such a way as to
closely follow the opinion in Jech.249 In O'Brien, there were three
couples who wished to give their child a name different from that re-
quired by a North Carolina statute. 2 ° This statute, like the Florida
statute, required that children born in wedlock bear the name of
their fathers.251 The plaintiffs claimed that this statute violated their
fundamental rights to equal protection, due process, and privacy, and
that such a violation required the state to demonstrate a compelling
state interest.252

The North Carolina federal court emphasized the importance of
the right infringed on by the state.253 The court pointed to the fact
that an equal protection issue is relevant in that the law allows for
the use of the father's name and excludes the use of the mother's
name.25- The court found that the statute was so defective as to fail
even the most minimal standard of review which requires the statute
to promote a legitimate state interest.255 The state asserted two in-
terests to be met by the statute: (1) accuracy of birth records and (2)
screening infants for health problems. 256 The court found that these
were legitimate interests; however, the statute was defective because
allowing the parents to choose a surname in no way prevented the
state from meeting these interests.257 Moreover, denying the parents
this right did not promote the interests of accuracy of birth records
and screening infants for health problems.2ss

ANALYSIS

In Henne v. Wright,259 Debra Henne and Linda Spidell were

247. Id. -, 366 N.E.2d at 730.
248. 523 F. Supp 494 (E.D.N.C. 1981).
249. See supra notes 173-89 and accompanying text.
250. O'Brien, 523 F. Supp. at 495-96 (citing N.C. GEN. STAT. § 130-50(e) (1980)

(repealed)).
251. Id. at 496.
252. Id.
253. Id. (quoting Jech, 466 F. Supp. at 719).
254. O'Brien, 523 F. Supp. at 496.
255. Id.
256. Id.
257. Id.
258. Id. at 496-97.
259. Henne v. Wright, 711 F. Supp. 511 (D. Neb. 1989), rev'd, 904 F.2d 1208 (8th Cir.

1990), cert denied, 111 S. Ct. (1991).
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forced to comply with a statute which required a surname with a pa-
rental connection be given to their children.26° Ms. Henne and Ms.
Spidell were successful in acquiring, from the United States District
Court for the District of Nebraska, a declaratory judgment that the
statute was unconstitutional. 26'

In Henne v. Wright,262 the Eighth Circuit Court of Appeals ma-
jority and dissenting opinions analyzed Debra Henne's case by follow-
ing three steps.2 63 Many district court decisions have also followed
this three step analysis.2 " The first of these steps requires looking to
United States Supreme Court cases that might help to define the par-
ent's right to choose a surname as a fundamental right.265 Secondly,
both the majority and dissent made their own determination as to
whether the parent's right to name their child is a fundamental
right.266 Because of the majority's decision in the two previous steps,
the third step required the court to apply its version of the rational
relation test.

2 6 7

ANALYSIS OF PRECEDENT

In Henne, the United States Supreme Court cases used by the
majority are the same cases used by the dissent; however, the way
these cases were used marks the difference in their divergent conclu-
sions as to whether precedent includes a right to choose a surname
for one's child.2 " The majority interpreted the decisions of the
Supreme Court as isolated protections of specific rights.269 Alterna-
tively, the dissenting Judge looked for patterns in the Court's treat-
ment of similar rights in an effort to evaluate the right to choose a
surname.270 Both opinions agreed that decisions like Meyer v. Ne-
braska,271 Pierce v. Society of Sisters,272 and Roe v. Wade273 deter-
mined the existence of the parents' fundamental right to make
decisions concerning the raising of their children.274

260. See supra note 10 and accompanying text. Henne, 711 F. Supp. at 512.
261. See supra notes 60-61 and accompanying text. Henne, 711 F. Supp. at 517.
262. Henne v. Wright, 904 F.2d 1208 (8th Cir. 1990), cert denied, 111 S. Ct. 692

(1991).
263. See supra notes 62-80 and accompanying text.
264. See supra notes 34-61, 174-92, 199-205, 248-58 and accompanying text.
265. See supra notes 62-64 and accompanying text.
266. See supra notes 65, 99 and accompanying text.
267. See supra notes 72-80 and accompanying text.
268. Henne, 904 F.2d at 1214, 1217.
269. Id. at 1214.
270. Id. at 1217 (Arnold, J., dissenting).
271. 262 U.S. 390 (1923).
272. 268 U.S. 510 (1925).
273. 410 U.S. 113 (1973).
274. Henne, 904 F.2d at 1214; id. at 1217 (Arnold, J., dissenting).

1991] NAMES 1157



CREIGHTON LAW REVIEW

The opinions disagreed on (1) the scope of these decisions and (2)
the application of these decisions to a new right such as the one in
Henne.2 75 The majority looked to precedent to find a specific protec-
tion of the parent's right to choose a surname, while the dissent
looked for an umbrella under which this right might be covered.2 76

The search for overarching patterns is the technique employed
by Judge Arnold in his dissent when he considered what was in-
cluded in the right to privacy.277 The dissent valued the parent's
choice of a surname as more intimate and personal than the decision
to teach a child German or to send one's child to private schools. 278

Further, the dissent questioned a rule which permitted a mother to
choose if her baby is to be born, as in Roe, and then denied her the
right choose her baby's name.2 79 The dissent argued that this was a
case of one right - the right to choose a surname - being included
in the wake of the Supreme Court's protection of another right, the
parent's fundamental right to make child-rearing decisions.2

The majority, by its characterization of the issue, argued that be-
cause the right to choose a surname is not as great as the right to an
abortion, the right to choose a surname for one's child fails to receive
fundamental protection.28l What the majority was saying by separat-
ing decisions concerning education from decisions concerning sur-
names is that the right at stake in the Henne case is not important
enough to warrant fundamental protection.2 82 The court would not
equate a fundamental right, like the right to marry, with the incon-
venience of not being able choose a surname without a parental con-
nection.283 The majority noted that the statute did not prevent the
parents from ever giving the child the desired surname because the
parents were provided a means of changing the child's name once the
original name was selected.2 8 4 The court further noted that Ms.
Spidell could have changed her name to McKenzie prior to her nam-
ing her daughter and then changed her own name back to Spidell. 28 5

Therefore, the practical effect of this statute is to cause a delay in the
desired naming of a parent's child.28 6

275. Id. at 1214; id. at 1217 (Arnold, J., dissenting).
276. Id. at 1214; id. at 1217 (Arnold, J., dissenting).
277. Henne, 904 F.2d at 1217 (Arnold, J., dissenting).
278. Id.
279. Id.
280. See supra notes 96-100 and accompanying text.
281. Henne, 904 F.2d at 1214.
282. Id.
283. Id. at 1213-14.
284. Id. at 1213.
285. Id.
286. Id.

1158 [Vol. 24



HIsToRIcAL ANALYSIS OF FUNDAMENTAL RIGHTS

Once the majority decided that there were no controlling cases
on point, it began to look to history to determine if the right of a par-
ent to choose a surname was "rooted in this Nation's history and tra-
dition."28 7 History is one of several places a judge may search for a
fundamental right.m However, the majority and dissenting opinions
limited their search to this one area.28 9 Although supported by such
decisions as Moore v. City of East C/eveand 29 as a viable method for
finding fundamental values, the use of history has been criticized as
being undemocratic and susceptible to manipulation.29 1 Using histor-
ical values to define modern rights as fundamental subjects the peo-
ple of today to the values of a dead majority. 92 It also presupposes
that the values of a majority lost in history can be accurately deter-
mined.293 Use of history is subject to manipulation by defining and
redefining the scope in terms of both the space and time of one's his-
torical search.2 4 The difficulties in using history to find fundamen-
tal values is illustrated by the majority and dissenting opinion's use
of history to achieve different results.295

The majority found that the tradition in the United States is to
give a child born in wedlock his father's surname, and to give a child
born out of wedlock his mother's surname. 29 Failing to find any tra-
dition of giving a child a surname that does not have a parental con-
nection, the majority concluded that the right to choose such a
surname was not fundamental. 297

The dissent broadens the historical search in two ways.-98 First,
not finding a historical tradition directly in support of prohibiting the
parents' right to name their child; the dissent used the parent's right
to choose their own surnames to support their right to choose their
child's surname. 9 Secondly, the dissent did not limit its search to
affirmations of the right to choose a surname; rather, the opinion

287. Id. at 1214 (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503 (1938)).
288. Ely, Fonwad. On Discovering Fundamental Values, 92 HARv. L. REV. 5,16-52

(1978). Other sources for fundamental values include (1) the judges own values, (2)
natural law, (3) neutral principles, and (4) consensus. Id.

289. Henne, 904 F.2d at 1214; id. at 1217 (Arnold, J., dissenting).
290. 431 U.S. 503 (1938).
291. Ely, 92 HARv. L. REV. at 39, 42.
292. Id. at 42.
293. Id.
294. Id. at 39.
295. Henne, 904 F.2d at 1214; id. at 1217 (Arnold, J., dissenting).
296. Id. at 1214-15.
297. Id. at 1215.
298. See supra notes 101-07 and accompanying text.
299. Henne, 904 F.2d at 1281 (Arnold, J., dissenting).
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looked for prohibitions against the right to choose a surname. so °

Judge Arnold expanded the historical search by broadening the
issue presented by the majority.3 0 The majority restricted the issue
in this case to the parent's right to choose a surname without a pa-
rental connection;30 2 the dissent framed the issue as a parents' right
to name their children.30 3 He further expanded the parameters of
the historical search by looking for a person's right to choose his own
name.3s 4 Looking for a person's right to choose his own name to sup-
port the parent's right to name the child, Judge Arnold began in six-
teenth century England.3 0 5 At that time a child selected his own
surname when he was old enough to choose one, or a surname was
chosen for him by his neighbors. so He found that early statutes re-
stricting the right to choose one's own surname were procedural in
nature and were never intended to restrict one's choices as to certain
names.30 7 Judge Arnold asserted that this tradition exists today in
the form of a common-law right to change one's name for any reason
in the absence of fraud.308 Although this research supports a per-
son's right to choose his own name, none of this research is in opposi-
tion to the majority's issue of a parent's right to choose a surname,
without a parental connection, for her child.-s 9

Not only did the dissent never claim to support the majority's re-
striction of the issue, but also the dissent was unable to find a histori-
cal tradition of parents choosing any surname other than one with a
parental connection.31 0 This led the dissenting judge to expand the
historical analysis by looking for a prohibition against the parent's
right to choose a surname.311 The dissent took support for this
method by taking a footnote from Michael H. v. Gerald D.,312 a re-
cent Supreme Court case.3 13

In Michael H, Justice Scalia argued for a narrow interpretation
of history so as to uphold a statute denying a natural father an oppor-
tunity for a paternity action. 314 The footnote referenced by Judge

300. Id.
301. Henne, 904 F.2d at 1216 (Arnold, J., dissenting).
302. See supra note 62 and accompanying text.
303. Henne, 904 F.2d at 1216 (Arnold, J., dissenting).
304. Id. at 1218.
305. Id at 1217.
306. Id. at 1217-18.
307. Id. at 1218.
308. Id.
309. Id. at 1219.
310. Id.
311. Id. at 1218.
312. Michael H., 109 S. Ct. 2333, 2341 n.2 (1989) (Brennan, J., dissenting).
313. Henne, 904 F.2d at 1218-19 (Arnold, J., dissenting).
314. Michael H., 109 S. Ct. at 2346 (Brennan, J., dissenting).
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Arnold's dissent31 5 answered Justice Brennen's dissent in which Jus-
tice Brennen argued for an interpretation of privacy which would in-
clude the natural father's right to care for his daughter.3 16 Justice
Scalia was arguing against a court creating new values by inventing
fundamental rights that have no foundation in traditional values.317

In his opinion, Justice Scalia used the absence of a "societal tradition
of enacting laws denying the interest" as a minimum required of a
tradition to be protected under the due process clause.3 18 Judge Ar-
nold used Justice Scalia's footnote to assert that the Supreme Court
supports the protection of a tradition simply because there was no
"pattern of positive law denying" the tradition.3 19

Use of the historical method to find fundamental rights is sus-
ceptible to manipulation3 20 and the use of this test in Henne substan-
tiates this theory.32 ' The dissenting opinion in Henne further
demonstrates the lengths a court may go in order to include an ad-
mittedly unusual right 22 into the winning side of the historical anal-
ysis test.323

RATIONAL BASIs TEST

The rational basis test is applied to a statute when the statute in-
fringes on a right which is less than fundamental.3 24 As defined by
Williamson v. Lee O!Ptical,325 a statute passes constitutional chal-
lenge if the court can conceive of a legislature using the statute to
further a legitimate state interest.3 26 There are two ways a statute
might fail the rational basis test: (1) the asserted state interest may
not be legitimate, or (2) the statute may not be rationally related to
the asserted interest.3 27 This test provides a strong presumption of
validity328 and does not require that the statute be logically consis-
tent in every way with its intended purpose.3 29

315. Id. at 2341 n.2.
316. Henne, 904 F.2d at 1218-19 (Arnold, J., dissenting).
317. Michael H., 109 S. Ct. at 2341 n.2 (Brennan, J., dissenting).
318. Id.
319. Henne, 904 F.2d at 1218-19 (Arnold, J., dissenting).
320. Ely, 92 HARV. L. REV. 5, 39.
321. See supra notes 101-06 and accompanying text.
322. Henne, 904 F.2d at 1219 (Arnold, J., dissenting).
323. See supra notes 101-07 and accompanying text.
324. J. NOwAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW § 11.4, at 358 (3rd

ed. 1986).
325. 348 U.S. 483 (1955).
326. Id. at 487.
327. J. NOwAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW § 11.4, at 358 (3rd

ed. 1986).
328. Id.
329. Williamson, 348 U.S. at 487-88.
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Judge Arnold did not examine this test because he would have
given the parent's right fundamental protection;330 however, the trial
court's application of this test was the reason for the Eighth Circuit
Court of Appeals's reversal.33' The state asserted many interests in
support of the statute in Henne;332 the Eighth Circuit Court of Ap-
peals found three interests that were furthered by the statute requir-
ing a surname with a parental connection.333 These were (1)
promoting children's welfare, (2) protecting against the improper use
of a man's name by a mother wishing to establish false paternity, and
(3) efficient and inexpensive record keeping.3 4 These interests are
typical of the asserted interests from other state laws as discussed in
the cases of Jech v. Burch,335 O'Brien v. Tilson,336 Rice v. Deptart-
ment of Health and Rehabilitative Services,337 and Doe v. Hancock
County Board of Health.338 All of these decisions, along with the dis-
trict court opinion in Henne, held that while at least one of the as-
serted state interests was legitimate, the statute failed to be
rationally related to the interest.33 9

Evaluating the constitutionality of a statute in terms of its per-
formance is not the rational basis test as explained by the United
States Supreme Court in Williamson.340 In this case the Supreme
Court upheld as constitutional a statute that required a written pre-
scription from a licensed ophthalmologist or optometrist before any
one could fit, duplicate, or replace lenses or contacts.341 The practical
effect of this statute was to forbid an optician from taking old glasses,
removing the lenses, and placing them into new frames.342 The trial
court in Williamson admitted that the state had an interest in legis-
lating the duplication of lenses; however, the trial court held that the
means chosen by the statute was unreasonably broad and not reason-
ably related to the desired end.3 4 3 The Supreme Court, aware of the

330. See supra notes 94-100 and accompanying text.
331. See supra notes 72-80 and accompanying text.
332. Henne, 711 F. Supp. at 514 n.2.
333. Henne, 904 F.2d at 1215.
334. Id.
335. 466 F. Supp. 714 (D. Haw. 1979). See supru notes 174-90 and accompanying

text.
336. 523 F. Supp. 494 (E.D.N.C. 1981). See supra notes 248-58 and accompanying

text.
337. 386 So. 2d 844 (Fla. Dist. Ct. App. 1980) (Booth, J., dissenting). See supra

notes 192-98 and accompanying text.
338. 436 N.E.2d 791 (Ind. 1982) (Hunter, J., dissenting). See supra notes 213-28 and

accompanying text.
339. See supra notes 34-61, 174-90, 192-98, 213-28 and accompanying text.
340. Williamson, 348 U.S. at 487-88.
341. Id. at 484.
342. Id. at 486.
343. Id.
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statute's faults, said:
It is for the legislature, not the courts, to balance the advan-
tages and disadvantages of the new requirement.... The
law need not be in every respect logically consistent with its
aims to be constitutional. It is enough that there is an evil
at hand for correction, and that it might be thought that the
particular legislative measure was a rational way to correct
it. 34 4

By asking what the legislature "might have concluded," the Court is
not asking whether the statute works, but whether the legislature
thought it might work when they drafted the statute.345 While the
district court in Henne evaluated the statute in terms of its effect on
legitimate state interest,346 the Eighth Circuit Court of Appeals cor-
rectly applied Williamson by asking if "the legislature could reason-
ably conclude that it is easier and cheaper to verify and index the
birth record of a person who has a surname in common with at least
one legally verifiable parent" and concluded that it was possible.347

CONCLUSION

Justice Oliver Wendall Holmes dissented to the United States
Supreme Court decision in Meyer v. Nebraska,348 which declared a
fundamental interest in the parent's right to make child-rearing deci-
sions.349 The essence of Justice Holmes' argument was that while the
law was perhaps not the best way to meet the state's interest, the law
was not so objectionable as to prevent the experiment from being
tried.3 ° The role of the court as the corrector of the legislature gains
momentum on small fronts such as teaching German in the class-
room or chosing a surname for a child. While attention is diverted
from the plight of a parent's innocent request, the first victim is the
legislative branch of government. Holding the legislature to the stan-
dard of writing only laws that work efficiently gives the judicial
branch an executive veto on any innovative legislation and holds the
legislature up to the new standard of writing laws that are at least as
good as those that a judge could write. The statute in Henne v.
Wright 351 was not the least intrusive way of accurate record keeping;
however, the statutory scheme did not prevent the parents from

344. Id.
345. Id. at 487.
346. Henne, 711 F. Supp. at 514-15.
347. Henne, 904 F.2d at 1215.
348. 262 U.S. 390 (1923) (Holmes, J., dissenting).
349. See supra notes 122-28 and accompanying text.
350. Meyer, 262 U.S. at 412 (Holmes, J., dissenting).
351. 904 F.2d 1208 (8th Cir. 1990), cert. denied, 111 S. Ct. 692 (1991).
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achieving their desired goals. Requiring a parent to take extra steps
to give their child the surname they desire in order to create an accu-
rate record keeping system is not so objectionable as to prevent the
experiment from being tried.

Patrick G. Nelson-'92


