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MALPRACTICE LIABILITY IN LONG-TERM
CARE: A CHANGING ENVIRONMENT
MASHALL B. KAPPt

Anxiety about professional malpractice liability has not consumed providers of long-term care in the United States with the
same fervor that in the last two decades it has overwhelmed health
care professionals and administrators who toil in acute care and medical office environments.' Today, however, the American long-term
care enterprise is in the midst of a very dynamic period, and changes
taking place in the general environment of providing long-term care
services to older adults may affect the potential liability exposure of
a provider community that had been fairly well sheltered from the
2
malpractice litigation explosion of the 1970s and 1980s.
This Article examines the current legal environment of longterm care and its possible liability consequences. Special emphasis is
placed on the nursing home industry. After an introduction to relevant demographics and the structure of long-term care in the United
States, the traditional underrepresentation of the elderly in malpractice litigation is discussed. This is followed by comments on the stirrings of interest in nursing home litigation among members of the
plaintiffs' personal injury bar. Particular attention is paid to the potential ramifications of new federal nursing home regulations for the
tort litigation climate, as well as the influence of voluntary or private
standards of care and the network of resources from which attorneys
representing nursing home patients may draw support.
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1. See Kapp & Markert, Legal Risk Management Programsin Nursing Homes:
Who Has Them and Do They Work? 35 HosP. HEALTH SERVICES ADMIN. 603, 603-10
(1990) (noting that nursing homes lag behind hospitals in setting up formal risk management programs, largely because apprehension of malpractice liability has not been
a major factor).
2. For a general discussion of the malpractice problem in the United States in
the 1970s and 1980s, see U.S. DEP'T OF HEALTH AND HuMAN SERVICES, REPORT OF THE
TASK FORCE ON MEDICAL LiABiLrIy AND MALPRACTICE (Aug. 1987).
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THE DEMOGRAPHIC IMPERATIVE AND THE IMPORTANCE
3
OF LONG-TERM CARE
The elderly, the population segment that is most at risk for needing long-term care services, is growing exponentially.4 In 1900, only
twenty-five percent of the population lived beyond the age of sixtyfive years, compared with seventy percent in 1985 (with thirty percent living beyond eighty). In 1900, persons age sixty-five and older
made up four percent of the population, compared with twelve percent in 1985, of whom forty percent are at least seventy-five years old
(expected to increase to fifty percent by the year 2000). The "oldest
old," those older than eighty-five, are the fastest growing segment of
both the general and the elderly population.5 Further reductions in
cardiovascular mortality are expected to lead to continued increases
6
in life expectancy.
In numerical terms, in 1990 the United States population included 31.3 million people over the age of sixty-five, a number that is
expected to rise to 50.3 million by the year 2020. 7 As the population
of older people grows, so do both the national need for and the size of
expenditures on long-term care services.8 Although only a small percentage of the elderly receive long-term care at any particular point
in time - on the typical day, only 4.6% of the elderly reside in nursing homes 9 - the identity of that population is constantly changing. 10
3. This background section is adapted from Kapp, Options for Long-Term Care
Financing: A Look to the Future,42 HASTINGS L.J. 719, 720-22 (1991).
4. On the demographics of aging, see generally C. CASSEL & J. BRODY, Demography, Epidemiology, and Aging, in GERIATRIC MEDICINE 16 (C. Cassel, D. Riesenberg, L.
Sorensen & J. Walsh eds.) (2d ed. 1990); M. Kapp, GERIATRICS AND THE LAW ch. 1 (2d
ed. currently at press).
5. Rosenwaike, A DemographicPortraitof the Oldest Old, 63 MILBANK MEMORIAL FUND Q. 177, 187-88 (1985).
6. J. BRODY & J.PERSKY, Epidemiology and Demographics, in THE MERCK MANUAL OF GERIATRICS § 4.96, at 1115-17 (W. Abrams & R. Berkow eds. 1990) (Merck
Sharp & Dohrne Research Laboratories, Rahway, N.J.).
7.

A. RIVLIN & J. WIENER, CARING FOR THE DISABLED ELDERLY:

WHO WILL

PAY? 10 (1988).
8. See T. WETLE, Social Issues, in THE MERCK MANUAL OF GERIATRICS § 4.97, at
1127 (W. Abrams & R. Berkow eds. 1990).
9. Wiener, Which Way for Long-Term-Care Financing?GENERATIONS 7 (Spring
1990).
10. Shapiro & Tate, WHU Is Really at Risk of Institutionalization?28(3) GERONTOLOGIST 237, 237-42 (1988) (identifying the probability of institutionalization in the
short and long term for elderly persons with various high-risk characteristics); Wingard, Jones & Kaplan, Institutional Care Utilization By the Elderly: A Critical Review, 27(2) GERONTOLOGIST 156, 156-63 (1987) (discussing estimates of institutionalized
cases). Compare McConnel, A Note on the Lifetime Risk of Nursing Home Residency,
24(2) GERONTOLOGIST 193, 198 (1984) (noting that the traditional 5% estimate of elderly
living in nursing homes on a given day is too low) with Liang & Tu, EstimatingLifetime Risk of Nursing Home Residency: A FurtherNote, 26(5) GERONTOLOGIST 560, 562
(1986) (alleging much lower estimates than McConnel).
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Hence, the number of older persons who may need long-term care
services at some point in their lives is sizable. In 1990, 2.3 million
people were in a nursing home at some time during the year and this
figure is projected to increase to 4.0 million by 2020.11 Researchers at
the federal Agency for Health Care Policy and Research ("AHCPR")
estimate that more than one-half of the women and almost one-third
of the men turning sixty-five in 1990 will spend some time in a nursing home before they die, and that seven out of ten couples now
reaching sixty-five can expect at least one partner to be placed in a
nursing home.' 2 Millions more older persons will receive home care
13
services.
The scope of long-term care services is broad, encompassing diagnostic, preventive, therapeutic, and supportive services designed to
help individuals compensate for severe, chronic physical and mental
disabilities and functional impairments. 14 This Article concentrates
on the liability issues connected to one major portion of the longterm care industry, in terms of numbers of patients served and dollars consumed, namely, nursing homes. Other, non-institutional,
forms of long-term care, such as home health care,1 5 adult day care,
respite care, continuing or life care communities, congregate living
arrangements, board and care homes, social health maintenance organizations ("SHMOs"), and hospices, are vital in both human and economic terms but are beyond the scope of this discussion.
TRADITIONAL UNDERREPRESENTATION OF THE ELDERLY
IN MALPRACTICE CLAIMS
Older persons historically have been underrepresented statistically as plaintiffs in health care malpractice lawsuits. 16 There are
11. U.S. PUBLIC HEALTH SERV., NAT'L CENTER FOR HEALTH STATISTICS, USE OF
NURSING HOMES BY THE ELDERLY: PRELIMINARY DATA FROM THE 1985 NATIONAL

NURSING HOME SURVEY No. 135 (HHS Pub. No. 87-1250, May 14, 1987).
12. Otten, Nursing Homes Factor Into More Futures, Wall St. J., Apr. 23, 1990, at
B1, col. 2.
13. A CALL FOR ACTION: FINAL REPORT, THE PEPPER COMMISSION, U.S. BIPARTISAN COMMISSION ON COMPREHENSIVE HEALTH CARE 93-100 (S. Print 101-114, 1990).
14. Somers, Insurance for Long-Term Care: Some Definitions, Problems, and

Guidelinesfor Action, NEW ENG. J. MED., July 2, 1987 at 23. For a general description
of the long-term care industry, see, e.g., R. KANE & R. KANE, LONG-TERM CARE: PRINCIPLES, PROGRAMS, AND POLICIES 3-11 (1987).
15. On the legal aspects of home health care, see generally A. HADDAD, HIGH
TECH HOME CARE: A PRACTICAL GUIDE 189-202 (1987); A. HADDAD & M. KAPP, ETHICAL AND LEGAL ISSUES IN HOME HEALTH CARE chs. 4, 6-9 (1991); Kapp, Improving
Choices Regarding Home Care Services: Legal Impediments and Empowerments, 10
ST. Louis PUB. L. REV. (March 1991 - In Press).

16. Kapp, The Malpractice Crisis: Relevance for Geriatrics,37 J. AM. GERIATRICS
Soc'Y 364, 364 (1989); Sager, Voelks, Drinka, Langer & Grimstad, Do the Elderly Sue
Physicians?150 ARCHIVES INTERNAL MED. 1091, 1092 (1990).
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several possible explanations for the disparity between the relatively
small number of civil liability claims initiated by the elderly against
health care providers based on substandard treatment, on one hand,
and the number of such claims that would be expected on the basis of
percentage of older persons in the population and their disproportionately high rates of health care consumption, on the other. These
factors discouraging litigation by the elderly are especially exacerbated where, as is usually the case for nursing home or home health
patients, the potential plaintiffs are frail, seriously sick, and socially
17
isolated from the outset of the provider/patient relationship.
For one thing, recoverable monetary damages for older plaintiffs
usually are low, since large amounts of future lost wages or out-ofpocket medical expenses tend not to be easily provable. Cases involving egregious patterns of patient abuse and neglect, thereby qualifying for the award of punitive or exemplary damages, have been the
scenarios most likely to attract plaintiffs' attorneys working on a contingency fee arrangement, and thus to enter the legal system from
the nursing home setting.' 8
Additionally, it frequently is difficult to prove that the provider's
negligence was the proximate or direct cause of the injury' 9 for a patient who was very frail and debilitated already. 2° Moreover, an
older plaintiff who is severely compromised physically and mentally
may not make a persuasive or credible witness on his or her own behalf, and sufficient supportive evidence from other sources may be
difficult to uncover and present. 2 1 Indeed, the lawsuit may outlive
the older plaintiff. Where the older person lacks the physical or
17. On the sparcity of private malpractice litigation brought against nursing
homes, see Johnson, The Fear of Liability and the Use of Restraints in Nursing
Homes, 18 L. MED. & HEALTH CARE 263, 264 (1990). See also P.J. STRAUSS, R. WOLF &
D. SHILLING, AGING AND THE LAW 534-35 (1990) [hereinafter P.J. STRAUSS].
18. See, e.g., Berryhill v. Beverly Enters., Action No. J86-0084(W) (S.D. Miss.,
Jackson Div., Aug. 16, 1990) (entering judgment for $125,000 in punitive damages, plus
substantial compensatory damages, where resident was left in her own waste for long
periods of time, physically abused in being put into bed roughly as evidenced by bumps
and black and blue marks on her body, and verbally abused by the facility staff). See
also Bolian v. Beverly Enters., Civ. Action No. J86-0090(W) (S.D. Miss., Jackson Div.,

1990).
19.

For a discussion of the necessary elements of proof in a medical malpractice

case based on negligence, see generally M.

KAPP, PREVENTING MALPRACTICE IN LONGTERM CARE: STRATEGIES FOR RISK MANAGEMENT 4-10 (1987).

20. See generally Bahr & Graham, The Thin Skull PlaintiffConcept Evasive or
Persuasive,15 Loy. L.A.L. REv. 409 (1982); King, Causation, Valuation, and Chance in
Personal Injury Torts Involving Preexisting Conditions and Future Consequences, 90
YALE L.J. 1353 (1981).
21. See S. JOHNSON, N. TERRY & M. WOLF, NURSING HOMES AND THE LAW:
STATE REGULATION AND PRIVATE LITIGATION (1985); McMath, The Nursing-Home Mal-

treatment Case, TRIAL, Sept. 1985, at 52; Nemore, ProtectingNursing Home Residents,
TRIAL, Dec. 1985, at 54, 56.
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mental wherewithal to initiate and prosecute a civil claim personally,
there frequently is not available a willing, capable family member or
friend to advocate on the injured party's behalf in gaining access to
the legal system. Finally, even assuming the other hurdles could be
overcome, many potential older plaintiffs who have received large
amounts of health care funded by the state through the Medicaid
program 22 lack a financial incentive to sue the negligent provider.
Many states would exert a right to be indemnified for their Medicaid
expenditures on the patient's behalf out of any proceeds of a civil
judgment, 23 leaving the plaintiff only with the remainder.
STIRRINGS OF INTEREST IN LONG-TERM CARE ACTIONS
Despite the foregoing impediments, serious interest has begun to
arise in the last few years within the plaintiffs' personal injury bar in
the malpractice liability potential presented by the activities of the
long-term care industry. 24 For example, the American Trial Lawyers
Association now contains a formal Nursing Home Litigation Group.
In 1991, the Southern Trial Lawyers Association devoted one-third of
its three day annual conference to this subject. 25 Especially as nursing homes endeavor to cope with a generally sicker patient population, needing more subacute care as a result principally of earlier
hospital discharges motivated by the financial incentives created by
Prospective Pricing Systems ("PPS")/Diagnostic Related Groups
("DRGs"), 26 the chances for professional negligence and resultant patient injury may become magnified.27 This section of the present Ar22. Social Security Act, 42 U.S.C. § 1396 (1983). See generally P.J. STRAUSS, supra
note 17, at 277-384.
23. See, e.g., GA. CODE ANN. § 49-4-149 (Harrison 1982); Mo. ANN. STAT. § 208.215
(Vernon 1983 & Supp. 1991); N.J. STAT. ANN. § 30:4D-7(k) (West Supp. 1990); TENN.
CODE ANN. § 71-5-117 (1987); Shelton v. Fresno Community Hosp., 174 Cal.App. 3d 39,
- , 219 Cal. Rptr. 722, 726 (1985) (interpreting CAL. WELF. & INST. CODE § 14009.5);
Department of Pub. Welfare v. Tyree, 512 N.E.2d 1114, 1119-20 (Ind.App. 1987) (interpreting the Indiana Medicaid Lien Statute).
24. See generally R. BROWN, THE RIGHTS OF OLDER PERSONS 316-18 (1989); D.
MARKS, NURSING HOME LITIGATION GUIDE: DISCOVERY, TRIAL AND AVOIDANCE STRATEGIES (1991); Boggs & Connor, Nursing Home Tort Victims: Rights and Remedies, 63

(2) FLA. B.J. 11-14 (1989); Johnson & Dodson, Decreasing Exposure to Liability in
Long-Term Care, HEALTH PROGRESS, Oct. 1986, at 18, 20.
25.

Southern Trial Lawyers Association, Proceedingsof the Fourth Annual Con-

vention and Mardi Gras Seminar, New Orleans, La., Jan. 31-Feb. 2, 1991, at 325-450.
26. Swan, de la Torre & Steinhart, Ripple Fffects of PPS on Nursing Home&.
Swimming or Drowning in the Funding Stream? 30(3) GERONTOLOGIST 323, 326 (1990).
27. Kapp, Hospital Reimbursement by DiagnosisRelated Groups: Legal and Ethical Implicationsfor Nursing Homes, J. LONG-TERM CARE ADMIN., Fall 1986, at 20, 21;
Timnmreck, Legal and Administrative Aspects of Subacute Care, J. LONG-TERM CARE
ADMIN., Fall 1988, at 24, 28.
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ticle focuses on litigation opportunities involving nursing homes as
institutional providers of long-term care services.
Multiple factors contribute to growing interest in nursing homes
as potential malpractice defendants. First, substantial publicity surrounding several large nursing home-based punitive damage awards,
as well as significant compensatory awards for pain, suffering, and
emotional anguish, have had a ripple effect in garnering the attention
of many plaintiffs' attorneys.2s To counter the problem of older
plaintiffs being outlived by their legal claims, some states statutorily
afford chronological priority to certain categories of civil actions
brought by plaintiffs above a specified age threshhold.29 Some courts
in recent cases have permitted actions for damages against nursing
homes to be continued by a former patient's estate after the patient
has died. 30
In addition, not all states require prevailing plaintiffs in personal
injury actions to indemnify the state for Medicaid expenditures incurred to pay for the plaintiff's health care. 3 ' Also, in some states it
may be possible to invest the proceeds of a successful civil lawsuit in
assets which are exempt from Medicaid consideration, such as improvements to the family home in which the patient's relatives continue to live. In terms of burden of proof, courts may be convinced to
show a more liberal attitude toward application of the doctrine of res
ipsa loquitur against nursing homes alleged to have engaged in certain negligent or intentional torts (such as permitting pressure sores
or ducubius ulcers to develop and/or deteriorate),3 2 thereby facilitating plaintiffs in advancing their claims procedurally past directed
28. See Paasch & Manson, Nursing Home Chain to Pay $4.5 Millionfor Gross Neglect, Houston Post, April 19, 1986, at 1A.; Wall St. J., Nov. 27, 1990, at B5 (reporting
that a North Carolina state court ordered Hillhaven Corporation to pay $15 million in
damages - $7.5 million punitive and $7.5 million compensatory - to the estate of a
patient who had failed to receive a prescribed painkiller in the final months of his
life). See generally P.J. STRAUSS, supra note 17, at 670-76. See supra note 18 and accompanying text.
29. E.g. CAL. CIV. PROC. CODE § 36 (West 1991).
30. Wills v. DeKalb Area Retirement Center, 175 Ill. App. 3d 833, -, 530 N.E.2d
1066, 1071 (1988). But see Watts v. Golden Age Nursing Home, 127 Ariz. 255, -, 619
P.2d 1032, 1034-35 (1980); Brehm v. Pine Acres Nursing Home, Inc., 190 N.J. Super.
103, -, 462 A.2d 178, 181 (1983).
31. See, e.g., State ex rel. Department of Health and Human Services v. Brooks,
412 N.W.2d 613, 616 (Iowa 1987) (concluding that welfare department was not permitted to be subrogated to the proceeds of a personal injury judgment because the judgment did not include a medical expenses component). See also, e.g., NEW YORK PUBLIC
HEALTH LAW § 2801(d)(5) (McKinney 1985).
32. See Cowart, Pressure Ulcers Preventable,Say Many C7inicians,257 J. A.M.A.
589, 593 (1987). See, e.g., Makas v. Hillhaven, Inc., 589 F. Supp. 736, 741 (M.D.N.C.
1984); Juhnke v. Evangelical Lutheran Good Samaritan Soc'y, 6 Kan. App.2d 744, -,
634 P.2d 1132, 1136 (1981); Smith v. Gravois Rest Haven, Inc., 662 S.W.2d 880, 883 (Mo.
App. 1983) (stating that expert testimony not needed to show a causal connection as
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verdicts and to jury deliberation. Finally, as discussed below, 33 new
federal and state statutes and regulations that envelop the nursing
home industry should permit plaintiffs to establish negligence per se
in many future malpractice cases.
LEGAL THEORIES AND FACT PATERNS IN NURSING
HOME LITIGATION
Civil litigation brought by or on behalf of a patient against a
nursing home may involve a number of different kinds of fact patterns that support one or more of several legal theories. 34 Most malpractice claims against nursing homes - as well as those brought
against hospitals and other health care corporations 35 - will be predicated on theories of either vicarious or corporate liability.
Individual health care professionals who act either under an employment or an independent contractual relationship with the nursing home in rendering care to patients are personally responsible for
satisfying applicable acceptable professional standards, and may be
held personally liable for unexcused deviation from those standards.
In addition, negligent or intentional wrongdoing by individual professionals may be imputed to the employing or supervising nursing
home under agency principles; the nursing home may be found vicariously liable for the acts or omissions of its employees or supervisees
(including independent contractors, volunteers, and trainees), as long
as the employee or supervisee was functioning within the scope of his
or her employment or supervision.36 While nursing homes regularly
negotiate indemnity or "hold harmless" clauses in their contracts
with independent professionals or agencies, such clauses do not affect
the right of a patient to assert the vicarious liability rationale, or alternatively the doctrine of apparent or ostensible agency, 37 against
the nursing home in the first place.
In practice, the vicarious liability argument often becomes
blurred with the related concept of corporate liability. Under the latobvious as that between falling and fracturing a hip); State v. Serebin, 119 Wis. 2d 837,
-,

350 N.W.2d 65, 76-77 (1984).

33. See infra notes 126-44 and accompanying text.
34. See Annotation, Patient Tort Liability of Rest Convalescent or Nursing
Homes, 83 A.L.R.3d 871, 879-902 (1978 & Supp. 1990). See also M. KAPP, supra note 19,
at 2-11; J. KRAUSKOPF, ADVOCACY FOR THE AGING 485-89 (1983).
35. See A. SOUTHWiCK, THE LAW OF HOSPITAL AND HEALTH CARE ADMINISTRATION (2d ed. 1988).
36. On the topic of vicarious liability in the health care delivery context, see generally M. KAPP, LEGAL GUIDE FOR MEDICAL OFFICE MANAGERS 91-107 (1985); M.
KAPP, supra note 19, at 58-63.
37. See generally J. Lowrey, Vicarious Liability,in MEDICAL AND HOSPITAL NEGLIGENCE ch. 13 (M. Zaremski & L. Goldstein eds.).
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ter theory, a nursing home, as a distinct corporate entity, forms a separate and independent relationship with its patients and owes each of
them a direct, non-delegable duty of due care. If a breach of this
duty proximately causes a patient's injury, the facility itself will be
held directly liable, even though an employee or independent contractor actually committed the specific error or omission proximately
resulting in the patient's injury.3s
A panoply of fact patterns may give rise to vicarious or corporate
liability claims by or on behalf of patients in the nursing home context. Unlike acute care hospitals, where the vast majority of malpractice complaints allege errors and omissions concerning distinct,
specific events relating to diagnostic or therapeutic (especially surgical) procedures, the major areas of potential nursing home liability
entail relatively longer standing patterns or habits of overall care (or
lack of care), 39 where corrections could have been, but were not,
made. This difference in the underlying factual bases of legal exposure reflects fundamental differences in societal and individual patient expectations between nursing homes, on one hand, and acute
care hospitals, on the other. Hospitals are expected to be essentially
intensive, short-term, usually curative medically-oriented institutions
exclusively. Public attitudes toward nursing homes, conversely, are
more schizophrenic. We expect nursing homes to provide optimal
medical and nursing care to its patients, but also to operate as moreas total institutions ministering to the long-term psychosocial, emotional, spiritual, and everyday residential needs of their patients. 4°
Both a medical and a homelike model are demanded simultaneously.
Thus, in the nursing home context, the role of individual patient
rights4 ' and potential liability for their transgression take on special
importance.
The largest single source of negligence claims against nursing
homes is patient injury associated with falls or wandering. 42 Since
the pervasive fear of liability based on patient falls or wandering has,
at least in part, fueled an excessive reliance over the years in Ameri38. Stogsdill v. Manor Convalescent Home, Inc., 35 Ill. App. 3d 634, 343 N.E.2d 589
(1976); S. JOHNSON, N. TERRY & M. WOLFF, supra note 21, at §§ 3-18; Hacker, Expansion of Health Care Provider's Liability: An Application of Darling to Long-Term
Health Care Facilities,9 CONN. L. REV. 462, 464 (1977).
39. For cases imposing liability for longstanding patterns of neglect, see supra
note 18.
40.

See EVERYDAY ETHIcs: RESOLVING DILEMMAS IN NURSING HOME LIFE 25-31

(R. Kane & A. Caplan eds. 1989).
41. Federal regulhtions concerning the rights of nursing home inhabitants, discussed at notes 126-44, infra, and accompanying text, refer to those inhabitants as "residents" rather than patients, and this is the terminology widely preferred by most
advocates of these individuals.
42. Johnson, 18 L. MED. & HEALTH CARE at 264.
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can nursing homes on the use of physical (mechanical) and chemical
43
(drug) restraints in a purported attempt to assure resident safety,
the liability implications of falls and wandering and the practice of
using restraints" must logically be discussed together.
Contrary to popular belief in some provider circles, 45 routine employment of restraints on nursing home residents is not effective defensive medicine or good legal risk management. In fact, the exact
opposite conclusion is true. Namely, indiscriminate, routine employment of restraints is a practice that has led in the past, and will lead
even more in the future, to malpractice liability exposure that is
clearly more substantial - in lawsuit frequency and severity - than
the quite limited exposure associated with the non-imposition of
restraints.
Of those relatively few negligence lawsuits that have been
brought against nursing homes based on resident falls or wandering
that happened when the resident was unrestrained, many have resulted in judgments for the defendant absolving it of any blame for
failure to restrain.46 A typical judicial opinion held that "[a] nursing
home is not the insurer of the safety of its patients. The standard of
care imposed upon a nursing home is that of reasonable care consid43. On the excessive use of restraints in American nursing homes, see generally
Evans & Strumpf, Tying Down the Elderly: A Review of the Literature on Physical
Restraint, 37(1) J. AM. GERIATRICS SOC'Y, Jan. 1989, at 65-74; UNTIE THE ELDERLY:
QuALITY CARE WrrHouT RESTRAINTS, SymposIuM BEFORE THE SPECIAL COMMITTEE ON

AGING, U.S. SENATE, 101st Cong., 1st Sess., S. Print 101-90, Serial No. 101-H (Dec. 4,
1989) [hereinafter UNTIE THE ELDERLY].
44. On the liability implications of restraints in nursing homes, see Statement of
A. Hunt in UNTIE THE ELDERLY, supra note 43, at 25-28, 197-202; Statement of M. Kapp
in UNTIE THE ELDERLY, supra note 43, at 28-32, 203. See also M. Kapp, Reducing RestraintUse in Nursing Homes: The Governing Board'sRole, QUALITY REV. BuLL., Jan.
1991, at 22; M. Kapp, Nursing Home Restraintsand Legal Liability: Merging the Standard of Care and Industry Practice, J. LEGAL MED. (1991 - In Press) (upon which
much of this section of the present article is based). See generally Johnson, 18 L. MED.
& HEALTH CARE at 264.
45. See, e.g., Francis, Letter: Using Restraints in the Elderly Because of Fear of
Litigation, 320 NEW ENG. J. MED. 870, 870-71 (1989); Editorial, Cotsides-Protecting
Whom Against What? 35 LANCET 383, 383-84 (1984).
46. Weipert v. General Rose Memorial Hosp. Ass'n, 487 P.2d 615, 616 (Colo. Ct.
App. 1971); MacAlpine v. Martin, 205 So. 2d 347, 349-50 (Fla. Dist. Ct. App. 1967);
Marsh v. City of St. Petersburg, 106 So. 2d 567, 569 (Fla. Dist. Ct. App. 1958); Butler v.
Caldwell Memorial Hosp., 90 Idaho 434, -, 412 P.2d 593, 596 (1966); Murphy v. Allstate
Ins. Co., 295 So. 2d 29, 36 (La. Ct. App. 1974); Nichols v. Green Acres Rest Home, Inc.,
245 So. 2d 544, 546 (La. Ct. App. 1971); DeBlanc v. Southern Baptist Hosp., 207 So. 2d
868, 871 (La. Ct. App. 1968); Begandy v. Richardson, 134 Misc. 2d 357, -, 510 N.Y.S.2d
984, 987 (Sup. Ct. 1987); Brown v. University Nursing Home, Inc., 496 S.W.2d 503, 51011 (Tenn. Ct. App. 1972); Roth v. Havens, Inc., 56 Wash. 2d 393, -, 353 P.2d 159, 162
(1960); Cochran v. Harrison Memorial Hosp., 42 Wash. 2d 264, -, 254 P.2d 752, 756-57
(1953); Kujawski v. Arbor View Health Care Center, 139 Wis. 2d 455, 407 N.W.2d 249
(1987).
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ering the patient's known mental and physical condition." 47
Further, the courts in most of these cases relied on the facility's
compliance with applicable federal and state regulations regarding
the safeguarding of resident welfare in holding that the facility had
satisfied the legal standard of care, even if resident injury unfortunately took place anyway. This tendency toward judicial deference to
regulatory standards as defining minimum acceptable levels of conduct for tort litigation purposes (i.e., the "negligence per se" doctrine)48 takes on added importance in light of the Nursing Home
Quality Reform Act and its implementing regulations, discussed below, 49 and parallel state laws.
Further, even in those cases where nursing homes or their personnel have been found liable for injuries incurred by unrestrained
patients who fell or wandered into danger's path, no lawsuit has been
successfully brought against a nursing home yet solely because the
nursing home failed to restrain the patient. 50 Prevailing nursing
home plaintiffs in non-restraint cases have had to prove by a preponderance of the evidence the presence of one or more other elements
of negligence or deviation from the professionally acceptable standard of care, such as improper assessment of the patient's needs;5 1 a
failure to monitor the patient's condition and supervise his or her
care adequately, 52 especially where the patient's ability to function
physically and mentally is substantially impaired by the administra47. Kildron v. Shady Oaks Nursing Home, 549 So. 2d 395, 397 (La. Ct. App. 1989)
(citations omitted).
48. See, e.g., Dusine v. Golden Shores Convalescent Center, Inc., 249 So. 2d 40, 4142 (Fla. Dist. Ct. App. 1971).
49. See infra notes 126-44 and accompanying text.
50. M. HARKINS III, M. SMITH & G. YOUNG, THE CHANGING ROLE OF RESTRAINTS
IN LONG-TERm CARE: AN ASSESSMENT OF RESTRAINT REFORM MEASURES AND THE
RISKS ASSOCIATED WITH THE USE OF RESTRAINTS 5 (Law Offices of Casson & Harkins:
Washington, DC, Apr. 1990); Halpert & Connors, Prevention of PatientFalls Through
Perceived Control and Other Techniques, 14 L. MED. & HEALTH CARE 20, 20-24 (1986).
But see Emig v. Physicians' Physical Therapy Serv., Inc., 432 N.E.2d 52, 53 (Ind. Ct.
App. 1982) (settled prior to second trial).
51. See, e.g., Fine v. Woodside Manor Nursing and Convalescent Home, Appeal
No. C-830469. (Hamilton County, Ohio Ct. App., Apr. 18 (1984) (WESTLAW, State library, OH-CS database) (case ultimately settled for $10,000).
52. See, e.g., Wooten v. United States, 574 F. Supp. 200, 209 (W.D. Tenn. 1982) (involving a Veterans Administration hospital); Washington Hosp. Center v. Martin, 454
A.2d 306, 308 (D.C. 1982); Dusine, 249 So. 2d 40, 42 (Fla. Dist. Ct. App. 1971) (settled
prior to retrial); Marotte v. Whitehall of St. Petersburg, Inc., 195 So. 2d 225, 226-27
(Fla. Dist. Ct. App. 1967); Smith v. Gravois Rest Haven, Inc., 662 S.W.2d 880, 882-83
(Mo. Ct. App. 1983); Cramer v. Theda Clark Memorial Hosp., 45 Wis. 2d 147, -, 172
N.W.2d 427, 430 (1969). C. Boles v. Milwaukee County, 150 Wis. 2d 801, -, 443 N.W.2d
679, 681-82 (1989) (finding hospital liable for failure to provide patient with adequate
supervision, monitoring, or restraint while waiting in the emergency room to see a
psychiatrist).
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tion of sedative drugs; a3 inadequate documentation concerning patient care; failure to respond to the falling or wandering in a timely
and professionally acceptable manner;M unreasonable staff conduct
which placed the unrestrained resident in jeopardy in the first
place;5 or failure generally to provide needed, reasonable services to
the patient.5
Importantly, even when finding nursing homes liable where restraints were not used, the courts have consistently emphasized that
the facilities could have fulfilled their responsibilities acceptably by
implementing means of monitoring and supervising patients other
than by imposing restraints.5 7 In other words, no court has held that
restraining a patient was the only way a nursing home could have
satisfied its obligation of due care. This line of cases thus haltingly
53. For cases involving falls, usually in the absence of siderails, due to drowsiness
induced by the administration of sedative drugs, see, e.g., Strickland v. Bradford
County Hosp. Corp., 196 So.2d 765, 768-69 (Fla. Dist. Ct. App. 1967); Adams v. Ricks, 91
Ga. App. 494, -, 86 S.E.2d 329, 334 (1955); Carlbury v. Wesley Hosp. and Nurse Training School, 182 Kan. 634, -, 323 P.2d 638, 642 (1958); Hunt v. Bogalusa Community
Medical Center, 303 So. 2d 745, 747 (La. 1974); Bossier v. DeSoto General Hosp., 442 So.
2d 485, 490 (La. Ct. App. 1983); Smith v. West Calcasieu-Cameron Hosp., 251 So. 2d 810,
813 (La. Ct. App. 1971); D'Antoni v. Sara Mayo Hosp., 144 So. 2d 643, 646 (La. Ct. App.
1962); Polonsky v. Union Hosp., 11 Mass. App. Ct. 622, -, 418 N.E.2d 620, 622 (1981);
Howard v. Research Hosp. and Medical Center, Inc., 563 S.W.2d 111, 113 (Mo. Ct. App.
1978); Ranelli v. Society of New York Hosp., 49 N.Y.S.2d 898, 902-03 (Sup. Ct. 1944),
rev'd on other grounds, 269 A.D. 904, 56 N.Y.S.2d 481 (1945), offld, 295 N.Y. 850, 67
N.E.2d 257 (1946); Burks v. Christ Hosp., 19 Ohio St. 2d 128, -, 249 N.E.2d 829, 831-32
(1969); Sanders v. St. John's Hosp. and School of Nursing, Inc., 369 P.2d 165, 168 (Okla.
1962); Rhodes v. Moore, 239 Or. 454, -, 398 P.2d 189, 190-91 (1965); Ford v. Vanderbilt
Univ., 40 Tenn. App. 87, -, 289 S.W.2d 210, 211-14 (1955); Overton Memorial Hosp. v.
McGuire, 518 S.W.2d 528, 528-29 (Tex. 1975).
54. See, e.g., Powell v. Parkview Estate Nursing Home, Inc., 240 So. 2d 53, 56 (La.
Ct. App. 1970) (noting that patient suffered substantial pain and suffering because facility staff did not monitor her adequately following the fall).
55. See, e.g., Kujawski v. Arbor View Health Care Center, 139 Wis. 2d 455, -, 407
N.W.2d 249, 250 (1987) (pushing unrestrained patient in a wheelchair, stopping suddenly, and resulting in the patient being thrust out of the chair) (case settled prior to
retrial).
56. See, e.g., Horton v. Niagara Falls Memorial Med. Center, 51 A.D.2d 152, -, 380
N.Y.S.2d 116, 120 (1976).
57. See, e.g., Robinson v. United States, No. K5-349 CA (U.S. Dist. Ct. W.D. Mich.
1987). The court held that Veterans Administration medical staff should have monitored and supervised the patient or ordered restraints as needed.
The evidence is clear in the Court's mind and the Court finds that it is unreasonable to expect that Mr. Robinson be restrained 24 hours a day. And to the
extent that the staff has not restrained him 24 hours a day, the Court's judgment is that there has not been a violation of the appropriate standard of care
in this case. So it is not negligence based on the Court's review of the circumstances in this case to not restrain Mr. Robinson 24 hours a day.
Id See also Krestview Nursing Home, Inc. v. Synowiec, 317 So. 2d 94, 95 (Fla. Dist. Ct.
App. 1975), cert. denied, 333 So. 2d 463 (Fla. 1976); McGillivray v. Rapides Iberia Management Enters., 493 So. 2d 819, 823 (La. Ct. App. 1986) (stating "The findings below
refer not to the failure of nurses to place Mr. Fox in the harness that night, but to
their failure to guard against his leaving the premises.").
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tolerates the use of restraints, but by no means compels or even encourages it. 5s In several cases, nursing homes actually had implemented appropriate alternatives to the use of restraints, such as
purchasing and installing alarm systems, but those systems were not
working properly (either because they had broken down and were
not repaired, or they had been intentionally dismantled by staff as a
59
matter of convenience) at-the time of the patient injury.
Even in non-restraint cases where plaintiffs have prevailed, the
size of judgments or settlements ordinarily has been modest. The
courts have disfavored the awarding of punitive damages in these
legal actions.60 It is noteworthy that in cases holding facilities liable
for resident injuries happening in the absence of restraints, the defendant nursing homes generally had not been complying with relevant federal or state statutory and regulatory requirements regarding
minimum precautions for resident safety at the time of the injury. In
light of the new requirements of the federal Nursing Home Quality
Reform Act and its implementing regulations and corresponding
state statutes and regulations on this subject, it will be quite unlikely
for a court in the future to impose liability on a facility that is in
compliance with legislative and regulatory requirements and limitations explicitly concerning the imposition of and alternatives to restraints, even where patient injury occurs.
Future legal exposure of nursing homes associated with falls and
wandering actually is likely to be much greater in the presence,
rather than the absence, of restraints. A careful review of both the
clinical literature and case law precedent support this prediction.
Numerous epidemiological studies conducted over a long period
of time 6 ' demonstrate that the chance of morbid patient outcomes,
including injurious falls, 6 2 increases significantly with the prolonged
58. See, e.g., Juhnke v. Evangelic Lutheran Good Samaritan Soc'y, 6 Kan. App. 2d
744, -, 634 P.2d 1132, 1137 (1981); Associated Health Systems, Inc. v. Jones, 185 Ga.
App. 798, -, 366 S.E.2d 147 (1988) (suggesting that a patient who posed a danger to
other patients could have been restricted away from certain areas where the other patients congregated); Golden Villa Nursing Home, Inc. v. Smith, 674 S.W.2d 343, 348
(Tex. Ct. App. 1984) (acknowledging that what constitutes reasonable care necessarily

varies according to the circumstances).
59. See, e.g., Fields v. Senior Citizens Center, Inc., 528 So. 2d 573, 580 (La. Ct. App.
1988); Booty v. Kentwood Manor Nursing Home, 483 So. 2d 634, 639 (La. Ct. App.
1985).
60. See, e.g., Associated Health Systems, Inc., v. Jones, 185 Ga. App. 798, -, 366
S.E.2d 147, 152 (1988).
61. The adverse effects of physical restraints have been recognized in the medical
literature for a long time. See, e.g., McLardy-Smith, Burge & Watson, Ischaemic Contractureof the Intrinsic Muscles of the Hands - A Hazard of Physical Restraint, 11B(1) J. HAND SURGERY, Feb. 1986, at 65-67; Miller, latrogenicand Nurisgenic Fffects of
Prolonged Immobilization of the Ill Aged, 23 J. AM. GERIATRICS SOC'Y 360 (1975).
62. See Tinetti & Speechley, Prevention of Falls Among the Elderly, 320 NEW
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use of mechanical (as well as chemical) 63 restraints. Patients get injured - sometimes fatally" - while becoming agitateds and trying
to escape from their restraints (for example, by trying to climb over
siderails to get out of bed)66 while strangling and suffocating, 67 or
otherwise losing control because of improperly applied restraints (for
instance, Posey vests being put on the resident backwards), or due to
staff failure to monitor and adjust restraints at regular, timely intervals. The range of potential physical and psychological"s problems
associated with restraint use, especially over a prolonged period of
time, is very broad,6 9 including difficulties with skin, the gastro-intestinal and genito-urinary systems, respiration, blood circulation, and
musculo-skeletal functioning, as well as anxiety, confusion, panic, depression, and lethargy. The risk of nosocomial infections is vastly
magnified for the physically immobilized patient. 70 The nursing
home patient's psychological problems caused by restraints often
cause behavioral abnormalities in the form of withdrawal from any
ENG. J. MED. 1055, 1055-59 (1989) (noting that patients who were restrained most of
the time still had a high incidence of falls).
63. The literature documenting the potentially harmful side-effects of chemical
restraints, particularly on elderly persons, is voluminous. See, e.g., Beers, Avorn,
Soumerai, Everitt, Sherman & Salem, Psychoactive Medication Use in IntermediateCare Facility Residents, 260 J. A.M.A. 3016, 3016-20 (1988); Ray, Griffin & Downey,
Benzodiazepines of Long and Short Elimination Haf-Life and the Risk of Hip Fracture, 262 J. A.M.A. 3303, 3305 (1989).
64. See four-part series by J. Rigert & M. Lerner, Staff Writers, For the Frailand
the Elderly, Restraints Are Often Deathtraps (Dec. 2, 1990); Company and FDA Have
Done Little to PreventDeaths (Dec. 3,1990); FindingAlternatives to Restraints: Innovators Learning to Balance Safety and Freedom (Dec. 4, 1990); His Mind and Body
Wander, So His Life Is In Bonds (Dec. 5,1990), Minneapolis Star Tribune.
65. See Werner, Cohen-Mansfield, Braun & Marx, Physical Restraints and Agitation in Nursing Home Residents, 37 J. AM. GERIATRICS Soc'Y 1122,1124 (1989) (reporting that the imposition of physical restraints increases manifestations of agitation).
66. See, e.g., Evans & Strumpf, 37 J. A. GERIATRICS Soc'Y, Jan. 1989, at 65-74;
Strumpf & Evans, Physical Restraints of the Hospitalized Elderly: Perceptionsof Patients and Nurses, 37(3) NURSING RES. 132, 132 (1988).
67. See, e.g., Dube & Mitchell, Accidental StrangulationFrom Vest Restraints,256
J. A.M.A. 2725, 2725 (1986); DiMaio, Dana & Bux, Deaths Caused by Restraint Vests
(Letter), 255 J. A.M.A. 905 (1986); Katz, Accidental Strangulation From Vest Restraints (Letter), 257 J. A.M.A. 2032 (1987).
68. On psychological problems of nursing home patients directly linked to being
subjected to physical restraints, see, e.g., Mion, Frengley, Jakovcic & Marino, A Further Ezploration of the Use of Physical Restraints in Hospitalized Patients, 37 J. AM.
GERIATRICS Soc'Y 949 (1989).
69. For a litany of adverse effects of physical restraints on nursing home patients,
see S. BURGER, INAPPROPRIATE USE OF CHEMICAL AND PHYSICAL RESTRAINTS: AN
OMBUDSMAN'S RESOURCE PAPER FOR EFFEcTIvE ADVOCACY AND AN IN-SERVICE TRAIN-

ING GUIDE FOR OMBUDSMEN (National Citizens' Coalition for Nursing Home Reform
for the National Center for State Long Term Care Ombudsman Resource Center:
Washington, DC (1989)).
70. Lofgren, MacPherson, Granieri, Myllenbeck & Sprafka, Mechanical Restraintson the Medical Wards: Are Protective Devices Safe? 79 AM. J. PuB. HEALTH
735, 736 (1989).
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social interaction 71 or, at the other end of the spectrum, aggressive
actions toward staff or other patients. The latter type of behavior in
turn frequently is cited to justify the continued use of restraints. The
result characteristically is a vicious cycle leading to greater loss of
72
freedom and higher morbidity.
Bad clinical outcomes, particularly where they are unexpected
by the patient or family, are the most reliable leading indicator of
eventual lawsuit initiation. Additionally, the rate of serious patient
injury falls (over two-thirds of falls in nursing homes are not associated with serious injuries) 73 does not increase appreciably in situations where restraints have been withheld.74 Put differently,
unrestrained patients do not tend to suffer more serious falls than do
75
restrained patients with similar personal characteristics.
In light of the number of nosocomial and iatrogenic injuries occasioned by the imposition of physical restraints, it is understandable

that in quantitative terms, cases holding providers liable in the absence of nursing home restraints are far eclipsed by legal judgments
rendered and settlements made on the basis of inappropriate ordering of restraints,76 failure to monitor or correct their adverse effects
on the patient, or errors in the mechanical application of the re-

straint.77 Claims have been filed on the theories of both negligence,
71. Folmar & Wilson, Social Behavior and Physical Restraints, 29 GERoNToLoGIST 650, 650-51 (1989).
72. Berland, Wachtel, Kiel, O'Sullivan & Phillips, Patient CharacteristicsAssociated With the Use of Mechanical Restraints, 5 J. GEN. INTERNAL MED. 480, 484 (1990).
73. Myers, Baker, Robinson, Abbey, Doll & Levenson, Falls in the Institutionalized Elderly, 17 J. LONG-TERM CARE ADMIN., Winter 1989, at 12-14.
74. See, e.g., Tinetti, Liu & Ginter, Falls and Injuries Among High Risk Nursing
Home Residents Who Are and Are Not Physically Restrained (Abstract), 38 (2)
CLINICAL RES. 517A (Apr. 1990) (finding that 100% of the people constantly restrained
fell, while the lowest falling percentage were in the never restrained category and the
highest serious injury incidence was among the constantly restrained).
75. See, e.g., Frengley & Mion, Incidence of Physical Restraints on Acute General
Medical Wards, 34 J. AM. GERiATRICS Soc'Y 565, 567 (1986); Robbins, Boyko, Lane,
Cooper & Jahnigen, Binding the Elderly: A Prospective Study of the Use of Mechanical Restraints in an Acute Care Hospital, 35 J. AM. GERIATRICS Soc'Y 290, 293-94
(1987).
76. See, e.g., Schwabach v. Beth Israel Med. Center, 72 A.D.2d 308, -, 424
N.Y.S.2d 208, 209-10 (1980) (settled after appeal prior to new trial).
77. See, e.g., Northrup v. Archbishop Bergan Mercy Hosp., 575 F.2d 605, 608 (8th
Cir. 1978); Keyworth v. Southern Baptist Hosps., Inc., 524 So. 2d 56, 58-59 (La. Ct. App.
1988) (finding that the restraints applied were ineffective); Dow v. State, 183 Misc. 674,
50 N.Y.S.2d 342 (Ct. Cl. 1944); Bauman v. Seven Acres Jewish Geriatric Center, No. 8644019, (234th Judicial Dist. Court, Texas, 1990) (involving strangulation by a restraining vest) (resulting in an order for a new trial in January, 1991 because of misconduct by plaintiff's attorneys); Cramer v. Theda Clark Memorial Hosp., 45 Wis. 2d
147, -, 172 N.W.2d 427, 431 (Wis. 1970).
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or unintentional deviation from acceptable professional standards,78
and battery-the intentional, unconsented-to invasion of the resident's personal, physical, or mental integrity.79 In some cases, patient injuries have so obviously been caused by the improper use of
restraints that the court has dispensed with the usual procedural requirement of expert testimony and instead has instructed the jury on
the basis of the doctrine of res ipsa loquitur ("the thing speaks for
itself ").80
As the use of physical restraints is reduced in the future in response to enhanced provider appreciation of the true relative legal
risks involved and under the mandate of the new federal nursing
home law and implementing federal regulations and state laws, nursing homes will not be able, without incurring substantial liability
risk, simply to substitute psychoactive medications as an alternative
means of attempted behavior control. Besides the litigation possibilities connected to the substantial risk of severe drug side effects,
noted above, 8 ' the Nursing Home Quality Reform Act and implementing regulations are, as discussed below,8 2 quite explicit in their
limitations on the permissible extent of psychoactive drug
prescription.
Another expanding area of nursing home malpractice litigation
consists of cases in which patients are shown to suffer from bedsores,
also known as pressure sores or decubitus ulcers.8 3 The two major
causes of decubitus ulcers, which in later stages can involve deep destruction of fat, muscle, joints, and bone, are unrelieved pressure on
the skin in one spot and poor nutritional status.s 4 Where a plaintiff
can show that injury was caused by the nursing home's failure to
render proper ordinary nursing care, including regular monitoring
and repositioning of the patient's body and maintenance of good nu78. See generally J. King, Jr., THE LAw OF MEDICAL MALPRACTICE IN A NUTSHELL § 2 (1986 2d Ed.).
79. See generally id., at 180-81.
80. See, e.g., Richmond County Hosp. Authority v. Haynes, 121 Ga. App. 537, -,
174 S.E.2d 364, 368 (1970).
81. See supra note 63.
82. See infra note 136.
83. Cf. 42 C.F.R. § 483.25(c) (1990) (stating, "Based on the comprehensive assessment of a resident, the facility must ensure that - (1) A resident who enters the facility without pressure sores does not develop pressure sores unless the individual's
clinical condition demonstrates that they were unavoidable; and (2) A resident having
pressure sores receives necessary treatment and services to promote healing, prevent
infection and prevent new sores from developing.")
84. See Bergstron, Demuth & Braden, A Clinical Trial of the Braden Scale for
PredictingPressureSore Risk, 22 NURSING CLINICS N. Am. 417 (1987); Gosnell, Assessment and Evaluation of Pressure Sores, 22 NURSING CLINICS N. AM. 399 (1987);
Maklebust, Pressure Ulcers: Etiology and Prevention, 22 NURSING CLINICS N. AM. 359,
360 (1987); Sachs, On Deeper Reflection, 259 J. A.M.A. 2145 (1988).
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tritional status,s 5 legal recovery - including punitive damages in
cases of especially outrageous patient neglect in permitting the ulcer
to begin" and then proceed untreated 7 - may be available. These
are often the sort of fact patterns that make a deep and shocking impression on juries.
Another potential source of nursing home litigation is violation
of the provisions contained in the written admission agreement routinely executed between the nursing home and the patient or his or
her legal surrogate at the time the patient enters into the facility.88
Federal and state statutes and regulations influence the content of
these admission agreements,8 9 in response to nursing home industry
abuses perpetrated in the past, such as facilities requiring patients or
their families to sign waivers of the right to impose future liability on
the facility even if the patient were to be negligently harmed. 90
Since admission agreements now at least implicitly incorporate by
reference federal residents' rights regulations, 91 violation of any of
those rights should give rise to a private right of civil action by, or on
behalf of, the patient (the intended beneficiary of the enumerated
rights) under a breach of contract theory. Many courts already read
into admission agreements a promise by the nursing home to comply
92
with all relevant governmental statutes and regulations.
Other potential rationales supporting future malpractice actions
against nursing homes include breach of implied warranties of good
care, 93 violation of federal and state consumer protection laws,94 and
85. Bobel, Nutritional Implications in the Patient With Bed Sores, 22 NURSING
CLINICS N. AM. 379 (1987); Holmes, Macchiano, Shangiani, Agarwal & Savino, Combating PressureSores - Nutritionally,AM. J. NURSING 1301 (1987).
86. See Cowart, Pressure Ulcers Preventable,Say Many Clinicians,257 J. A.M.A.
589, 589 (1987).
87. On effective treatments for pressure ulcers, see, e.g., Bristow, Goldfarb &
Green, Clinitron Therapy: Is it Effective?, 8 GERIATRIC NURSING 120, 120-24 (1987);
Fowler, Equipmentand Products Used in Managementand Treatment of Pressure Ulcers, 22 NURSING CLINICS N. AM. 449, 449-61 (1987); Allman, Air-FluidizedBed or Conventional Therapy for Pressure Sores, 107 ANNALS INTERNAL MED. 641, 641-48 (1987).
88. E.g., Guerin v. New Hampshire Catholic Charities, Inc., 120 N.H. 501, 418 A.2d
224 (1980) (recognizing that the fact that the alleged elements would also support a
tort action does not preclude a contract action).
89. 42 C.F.R. § 483.12(d) (1990); Ambrogi, Legal Issues in Nursing Home Admissions, 18 L. MED. & HEALTH CARE 254, 254-62 (1990).
90. Ambrogi, 18 L. MED. & HEALTH CARE at 254-62; Sabatino, Nursing Home Admission Contracts: UnderminingRights the Old-Fashioned Way, 24 CLEARINGHOUSE
REV. 553 (1990).
91. 42 C.F.R. § 483.10(b) (1990) (requiring issuance of notice of rights at the time
of admission). See also Edelman, The Nursing Home Reform Law: Issues for Litigation, 24 CLEARINGHOUSE REV. 545, 545-52, 549 (1990). The federal residents' rights protections are contained in 42 C.F.R. § 483.10 (1990).
92. See Fuzie v. Manor Care, Inc., 461 F. Supp. 689, 698 (N.D. Ohio 1977); Stiffelman v. Abrams, 655 S.W.2d 522, 529 (Mo. 1983).
93. See, e.g., Free v. Franklin Guest Home, Inc., 397 So.2d 47 (La. Ct. App. 1981).
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permitting or coercing residents to participate as human subjects in
biomedical or behavioral research projects without their valid informed consent and investigator compliance with Institutional Review Board requirements.9 5 The question of research participation is
homes
likely to gain added importance as larger numbers of nursing
96
affiliate with various academic institutions and programs.
Although issues revolving around decisions for the abatement of
life-sustaining medical interventions for critically ill patients 97 have
engendered tremendous liability-related consternation among longterm care providers, the malpractice and adverse regulatory implications of withholding or withdrawing such interventions from a
patient are extremely slight when the provider has acted consistently
with the expressed or implied wishes of the patient or, alternatively,
with the patient's best interests.98 However, several battery lawsuits
have been brought recently against health care institutions for inflicting unwanted life-sustaining treatment on critically ill patients. 99
The general practice climate surrounding these issues and the nursing home's realistic obligations and liabilities will be influenced significantly by passage of the Patient Self-Determination Act by
Congress in late 1990,100 which requires nursing homes (as well as
other health care providers) to inform patients or their surrogates of
See also Cohen, Long-Term Care: A Challenge to Concerted Legal Techniques, 2 OHIO
N.U.L. REv. 642, 683 (1975); Regan, When Nursing Home Patients Complain: The
Ombudsman or the PatientAdvocate, 65 GEO. L.J. 691, 713 (1977).
94. See Havorth & Nemore, Nursing Home Abuses as Unfair Trade Practices,20
CLEARINGHOUSE REv. 801 (1986). See also Texas v. Forest Manor Nursing Home, No.
855 (Texas Dist. Ct., Dallas County, Dec. 12, 1977).
95. See generally Sachs & Cassel, Biomedical Research Involving Older Human
Subjects, 18 L. MED. & HEALTH CARE 234 (1990).
96. See generally Kapp, Nursing Homes As Teaching Institutions: Legal Issues, 24
GERONTOLOGIST 55, 55-60 (1984); M. KAPP, supra note 4, at ch. 10.
97.

See generally LIFE-SUSTAINING MEDICAL TECHNOLOGIES AND THE ELDERLY,

Office of Technology Assessment, Washington, DC (July 1987); HASTINGS CENTER,
GUIDELINES ON THE TERMINATION OF LIFE-SUSTAINING TREATMENT AND THE CARE OF

THE DYING (1987); A. MEISEL, THE RIGHT TO DIE (1989).
98. M. KAPP, Limiting Medical Interventionsfor Nursing Home Residents: The
Role of Administrative Law, in 1 ADVANCES IN LONG-TERM CARE (P. Katz, R. Kane &
M. Mezey eds. 1991); Kapp, Are Risk Management and Health Care Ethics Compatible?, 11 PERSPECTIVES IN HEALTHCARE RISK MANAGEMENT, Winter 1991, at 2-7; Kapp
& Lo, Legal Perceptionsand Medical Decision Making, 64 (Supp. 2) MILBANK Q. 163,
183-86 (1986).
99. See, e.g., Strachan v. John F. Kennedy Memorial Hosp., 109 N.J. 523, -, 538
A.2d 346, 349-50 (1988); Estate of Leach v. Shapiro, 13 Ohio App. 3d 393, 469 N.E.2d
1047, 1051 (1984). Cf. Grace Plaza of Great Neck v. Elbaum, No. 19068/88 (Sup. Ct.
Nassau County, N.Y., Jan. 9, 1990) (holding that family is absolved of responsibility to
pay nursing home for its provision of treatment that was actively opposed by the famfly on the patient's behalf); Kapp, Enforcing Patient Preferences: Linking Payment
for Medical Care to Informed Consent, 261 J. A.M.A. 1935, 1935-38 (1989).
100. This Act was included as § 4206 (Medicare) and § 4751 (Medicaid) of the Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 1388 (1990).
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the patient's rights and of institutional and state policies and procedures concerning the use or non-use of life-sustaining medical interventions and to inquire of patients or their surrogates about the
existence or desired execution of advance instruction directives such
as living wills and proxy directives such as durable powers of
0
attorney.' '
VOLUNTARY STANDARDS
The significance of voluntary, that is, private or non-governmental, standards in long-term care as a source of competent and relevant
evidence in professional malpractice actions is likely to increase in
the coming years. For example, the Joint Commission on Accreditation of Healthcare Organizations ("JCAHO") surveys and certifies
nursing homes under its private standards. l0 2 JCAHO survey reports
may be publicly available records, depending on individual state law.
Although a relatively limited percentage of nursing homes currently
participate in the JCAHO accreditation program, this is likely to
change drastically if a recent federal proposal to grant JCAHO nursing home accreditation "deemed status" for Medicare payment purposes, 0 3 such as presently exists for acute care hospitals, 1 4 comes to
fruition. Even without that development, courts may be persuaded to
admit JCAHO standards as probative, albeit not conclusive, evidence
in malpractice actions brought against nursing homes.'0 5
Numerous different types of professionals work within nursing
homes, and many prominent professional organizations have promulgated private guidelines or standards that are relevant to the conduct
1°6
of those professionals working within the nursing home context.
These guidelines or standards may be introduced as evidence in malpractice trials on the issue of the legally acceptable standard of care.
Nursing homes must assure that applicable professional standards be
maintained by all of the facility's employees and independent contractors. The continuing development of clinical practice parameters,
101. On the desirability of timely inquiry about advance directives, see, e.g., M.
Kapp, Advance Health Care Planning: Taking a 'MedicalFuture,' 81 S. MED. J. 221,
221-24 (1988).
102. THE JOINT COMMISSION ON ACCREDITATION OF HEALTHCARE ORGANIZATIONS,
LONG TERM CARE STANDARDS MANUAL 133-46 (1990).

103. 55 Fed. Reg. 51434 (Dec. 14, 1990).
104. 42 U.S.C. §§ 1395x(e), 1395bb (1988).
105. Cf.Darling v. Charleston Community Memorial Hosp., 33 Ill. 2d 326, -, 211
N.E.2d 253, 257 (1965), cert. denied, 383 U.S. 946 (1966).
106. See, e.g., American College of Health Care Administrators, Standardsof Practice for Long-Term Care Administrators,15 J.LONG-TERM CARE ADMIN. 11 (1987).
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with all their attendant legal implications, 0 7 certainly will eventually have consequences for nursing homes and proof of appropriate
standards of long-term care.
PATIENT ADVOCACY NETWORK
Largely owing to broad-based historical public distrust of nursing
homes and the quality of care they offer, and the strong impression
that nursing home patients often are socially isolated and physically
and mentally unable to speak for themselves, an extensive external
advocacy and protection network has arisen to represent and speak
on behalf of nursing home patients. The existence of this advocacy
network, the necessity for nursing homes to deal constructively with
its various components, and the availability of this network and its
valuable informational and manpower resources to the plaintiffs'
bar' 0 8 in many ways may increase the probability of more nursing
home malpractice litigation in the coming years.
The centerpiece of this network is the system of State LongTerm Care Ombudsman offices' 9 established under the federal
Older Americans Act ("OAA"). 1987 amendments to the OAA
broadened the authority of the Ombudsman, operated by the state
Departments or Offices on Aging, with power often delegated to local
units, to secure access to long-term care patients and their medical
records, for purposes of facilitating patient advocacy." 0 State and local Ombudsman offices generally maintain a close working relationship with local legal aid programs to obtain assistance of legal counsel
in situations where an informal negotiation process is unproductive
in resolving conflicts between the patient and the nursing home. In
several highly publicized cases,"' public prosecutors have sought to
impose criminal liability on a nursing home corporation and selected
administrative and professional staff members for patient injuries, in107. See Kapp, 'Cookbook' Medicine: A Legal Perspective, 150 ARCHIVES INTERNAL
MED. 496, 496-500 (1990).
108. See Butler, Nursing Home Quality of Care Enforcement PartI-Litigation by
Private Parties,14 CLEARINGHOUSE REV. 622 (1980); Regan, 65 GEO. L.J. at 691.
109. See NATIONAL ASSOCIATION OF STATE UNITS ON AGING, COMPREHENSIVE
ANALYSIS OF STATE LONG-TERM CARE OMBUDSMAN OFFICES (Sept. 1988). See also NATIONAL ASSOCIATION OF STATE UNITS ON AGING, ANALYSIS OF POLICIES AND PROCEDURES OF STATE LONG TERM CARE OMBUDSMAN OFFICES (Sept. 1988). In 1989, a new

resource center for State Long-Term Care Ombudsman programs was established
jointly by the National Association of State Units on Aging ("NASUA") and the National Citizens' Coalition for Nursing Home Reform ("NCCNHR"). It may be contacted at: Center, 2033 K Street, N.W., Suite 304, Washington, DC 20006.
110. 101 Stat. 935, 937 (1987) codified at 42 U.S.C. § 3027 (a)(12) (1988)); 45 C.F.R.
§§ 1321.11 1321.17 (1990).
111. See S. LONG, DEATH WITHOUT DIGNITY (1987). See also People v. T. & S. Leasing, Inc., 763 P.2d 1049, 1051 (Colo. 1989).
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cluding death. Information discovered during the course of criminal
investigations by state Attorneys General and by local prosecutors offices, and certainly information that is introduced into evidence as a
matter of public record, can be potent ammunition for plaintiffs' attorneys seeking to hold nursing homes civilly liable for the same or a
related pattern of conduct. Criminal convictions may be utilized for
impeachment purposes during cross-examination.
Most individual nursing homes have created Residents' Councils
and Family Councils to discuss the concerns and desires of residents
and families. Although ordinarily these mechanisms work to resolve
potential problems and grievances at an incipient stage and without
formal legal involvement, occasionally this process is unsuccessful
and the Council's dissatisfaction with the facility's position can stimulate and inform a plaintiff's attorney in the commencement of legal
action against the nursing home. Other potential sources of information and assistance for the plaintiffs' bar include local legal aid offices, many of which have special programs funded through the Older
Americans Act and/or the Legal Services Corporation, that focus on
the elderly generally or nursing home patients specifically, and local
Adult Protective Services (APS) agencies, especially where alleged
abuse and neglect is an issue.
Through the Older Americans Act,
Congress finances several national legal resource centers that concentrate on supporting attorneys representing older persons, including those who reside in nursing homes. These national resource
centers include the American Bar Association Commission on Legal
Problems of the Elderly, i i 2 American Association of Retired Persons/Legal Counsel for the Elderly," 3 National Senior Citizens Law
Center," 4 Center for Social Gerontology," 5 National Bar Associa117
tion, 116 and National Clearinghouse for Legal Services.
In sum, this pervasive external advocacy network of public and
private watchdogs intentionally creates for nursing homes a very different legal environment than is found in hospitals, where most patient care activities take place well outside the continuous scrutiny of
external monitors. Members of the long-term care advocacy network
increasingly recognize private malpractice litigation as an acceptable
and sometimes desirable instrument for improving the quality of care
112. 1800 M Street, N.W., Washington, DC 20036.
113. 1909 K Street, N.W., Washington, DC 20049.
114. 2025 M Street, N.W., Washington, DC 20036 or 1052 W. 6th Street, 7th Floor,
Los Angeles, CA 90017.
115. 117 N. First Street, Suite 204, Ann Arbor, MI 48104.
116. 1225 11th Street, N.W., Washington, DC.
117. 407 S. Dearborn, Suite 400, Chicago, IL 60605.
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in nursing homes and are willing to work closely with the plaintiffs'
bar in promoting that goal.
FEDERAL MEDICARE/MEDICAID STATUTES
AND REGULATIONS
The federal government has set mandatory standards since the
early 1970s for nursing homes that chose to participate in the Medicare i 8 and Medicaid" i 9 programs. Enforcement of these federal
standards is accomplished through regular survey and certification
conducted by a state administrative agency (usually the state health
department) which has been designated for that purpose by contract
between the state and the federal government. 12° The federal Health
Care Financing Administration (HCFA), the part of the Department
of Health and Human Services (HHS) that administers Medicare and
Medicaid, provides the state survey agency with Interpretive Guidelines, compiled in the Medicaid State Operations Manual, and a survey form for use during facility surveys. Frequently, state surveys
examine facilities for compliance with both the federal standards and
particular state standards at the same time. Violation of federal standards may lead to decertification of the facility from participation in
Medicare or Medicaid financing, while failure to satisfy state requirements may result in serious penalties such as delicensure or intermediate sanctions i 21 including civil fines, restrictions on new
admissions, or receivership. 22 Violations of federal and state statutory and regulatory standards also may be introduced into evidence
in civil tort actions either as some probative evidence of the minimally acceptable standard of care, as prima facie evidence of the standard of care, or to establish negligence per se. 123 Inspection reports
are widely available to the public; under the Omnibus Budget Recon118. Social Security Act, Title 18 (codified at 42 U.S.C. § 1395i-3 (1988)).
119. Social Security Act, Title 19 (codified at 42 U.S.C. § 1396r (1988)).
120. For a general description of the Medicare/Medicaid regulatory system, see
Kapp, State of the Law: Nursing Homes, 18 L. MED. & HEALTH CARE 282, 282-89

(1990).
121. Johnson, State Regulation of Long-Term Care: A Decade of EaTperience With
Intermediate Sanctions, 13 L. MED. & HEALTH CARE 173, 173-87 (1985).
122. See Lazarus, Mejia-Dietche & Shein, Don't Make Them Leave Their Rights at
the Door: A Recommended Model State Statute to Protect the Rights of the Elderly in
Nursing Homes, 4 J. CONTEMP. HEALTH L. & POL'Y 321, 321-74 (1988).
123. See Polansky v. Union Hosp., 11 Mass. App. Ct. 622, -, 418 N.E.2d 620, 622
(1981); Hilzendager v. Methodist Hosp., 596 S.W.2d 284 (Tex. Civ. App. 1980).
Edelman, 24 CLEARINGHOUSE REv. at 545-52, 549; Harris, Effect of OBRA 1987 on LongTerm Care Providers' Liability, 10 PERSPECTIVES IN HEALTHCARE RISK MGMT., Summer 1991, at 11-14; Kapp, Long-Term Care: The Impact of Recent Federal Laws, 9 PERSPECTIVES IN HEALTHCARE RISK MGM'r., Summer 1989, at 23-25.
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ciliation Act of 1990 (OBRA 90),124 HCFA and the states must release survey results within fourteen days after the results have been
sent to the surveyed facility.
As noted at several points earlier in this Article, the federal government recently has made some important changes in its standards
for nursing homes that participate in the Medicare and Medicaid programs. Still more significant modifications are in the developmental
pipeline as this Article is written. The early 1990s are very much a
time of flux for nursing home regulation.
As part of the Omnibus Budget Reconciliation Act of 1987
("OBRA 87"),125 Congress enacted the Nursing Home Quality Reform Act.' 2 6 This statute is modeled on many of the recommendations proposed in a 1986 Institute of Medicine report'27 that Congress
had directed HCFA to commission. Passage of the 1987 legislation
represents the impatience of Congress 128 (and, indirectly, of the
courts) 2 9 with what they perceived as the inadequate and ineffectual

regulation of nursing homes by HHS. The 1987 statute amends Titles
18 and 19 of the Social Security Act to require substantial upgrading
in nursing home quality and enforcement in several areas.

To implement this legislation, HCFA published "final" regulations (with a public comment period) on February 2, 1989.130 These
regulations became effective on October 1, 1990. Among the most significant requirements imposed by these regulations are those relating
to ensuring patient privacy and decisional rights regarding accommodations, medical treatment, personal care, visits, written and telephone communications, and meetings with others;' 3 ' maintaining
confidentiality of personal and clinical records;132 guaranteeing facil124. Pub. L. No. 101-508, 104 Stat. 1388 (1990).
125. Pub. L. No. 100-203, 101 Stat. 1330 (1987).
126. Codified at 42 U.S.C. §§ 1395i-3(a)-(h) (Medicare) and 1396r(a)-(h) (Medicaid).
For legislative history, see House Subcommittee on Health and the Environment of the

Committee on Energy and Commerce: Hearings on Medicaid Issues in Family Welfare and Nursing Home Reform (H.R. 2270), 100th Cong., 1st Sess., Serial No. 100-73
(May 12, 1987), at 93-592. See also Vladeck, Long-Term Carefor the Elderly: The Future of Nursing Homes, 150 W. J. MED. 215, 215-20 (1989).
127. COMMIrrrEE ON NURSING HOME REGULATION, INSTITUTE OF MEDICINE, IMPROVING THE QUALITY OF CARE IN NURSING HOMES (1986).

128. See, e.g., Special Committee on Aging, U.S. Senate: Hearingon Nursing Home
Survey and Cert ftcation - Assuring Quality of Care, 97th Cong., 2d Sess. (July 15,
1982).
129. Estate of Smith v. O'Halloran, 557 F. Supp. 289, 299 (D. Colo. 1983), reversed
sub nom. Estate of Smith v. Heckler, 747 F.2d 583, 590 (10th Cir. 1984) (holding that
the Secretary of Health and Human Service had a duty to ensure "high quality care"
in federally-funded nursing homes).
130. 42 C.F.R. ch. IV, subpt. B, § 483.10 (1990).
131. 42 C.F.R. § 483.10 (e)(1) (1990).
132. 42 C.F.R. § 483.10 (e)(2) (1990).
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133
ity access and visitation rights to persons of the patient's choosing;
requiring issuance of notice of rights at the time of admission;134 implementing admissions policy requirements; 135 ensuring proper use of
physical restraints and psychoactive drugs;136 protecting patient
funds being managed by the facility;137 ensuring transfer and discharge rights, and issuing related notices; las requiring a minimum
amount of nursing' 39 and social work' 40 coverage; requiring comprehensive resident assessments and individualized care plans drawn in
accordance with those assessments; 141 and requiring state prescreening (according to yet to be developed federal criteria) of all prospective nursing home admittees, and prohibiting admission of individuals
with mental illness or mental retardation, unless they specifically

133. 42 C.F.R. § 483.10 (k) (1990).
134. 42 C.F.R. § 483.10 (b) (1990).
135. 42 C.F.R. § 483.12 (d) (1990).
136. See supra notes 42-82 and accompanying text. The Interpretive Guidelines to
these regulations define physical or mechanical restraints as "any manual method or
physical or mechanical device, material, or equipment attached or adjacent to the resident's body that the individual cannot remove easily which restricts freedom of movement or normal access to one's body." U.S. DEPT. OF HEALTH AND HUMAN SERVICES,
HEALTH CARE FINANCING ADMINISTRATION, MEDICAID STATE OPERATIONS MANUAL,

TRANSMITTAL 232, Sept. 1989, Interpretive Guidelines for Feb. 2, 1989, at P-51 (interpreting 42 C.F.R. § 483.13 (a)). The regulation itself provides that:
The resident has the right to be free from any physical restraints imposed or
psychoactive drug administered for purposes of discipline or convenience, and
not required to treat the resident's medical symptoms.
42 C.F.R. § 483.13(a) (1990). The OBRA 87 statute goes even further
Restraints may only be imposed to ensure the physical safety of the resident
or other residents, and only upon the written order of a physician that specifies the duration and the circumstances under which the restraints are to be
used (except in emergency circumstances which are to be specified by the Secretary) (of HHS] until such an order could reasonably be obtained.
Pub. L. No. 100-203, §§ 4201(c)(1)(A)(ii)(I) & (II) (Medicare) and 4211(c)(1)(A)(ii)(I) &
(II) (Medicaid) (1987).
Regulations implementing OBRA 87 guarantee nursing home patients "the right
to be free from any... psychoactive drug administered for the purposes of discipline
or convenience, and not required to treat the resident's medical symptoms." 42 C.F.R.
§ 483.13(a) (1990). See also 42 C.F.R. § 483.25(l)(1) (1990) (stating, "Each resident's
drug regimen must be free from unnecessary drugs."); 42 C.F.R. § 483.25(l)(2) (1990)
(stating that a patient for whom antipsychotics have not been used previously may be
given them only to treat a specifically identified condition; patients using antipsychotic
drugs must receive gradual dose reductions or drug holidays.).
137. 42 C.F.R. §483.10(c) (1990). These regulations are long overdue. See I. COHEN
& M. KAPP, Regulations Implementing the Anti-Fraud and Abuse Amendments, in
PROCEEDINGS OF THE NATIONAL HEALTH LAWYERS ASSOCIATION'S FOURTH ANNUAL
PROGRAM ON LONG-TERM CARE AND THE LAw 149, 156-59 (J. Skiba ed. 1979).

138. 42 C.F.R. § 483.12(a) (1990). On the subject of "transfer trauma," see
O'Bannon v. Town Court Nursing Center, Inc., 447 U.S. 773 (1980).
139. 42 C.F.R. §§ 483.28, and 483.29 (1990).
140. 42 C.F.R. § 483.15(g) (1990).
141. 42 C.F.R. § 483.20(d) (1990).
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need nursing services. 142
As noted above, HCFA is still in the process of developing additional regulations based on the OBRA 87 legislation. Proposed rules
were published on March 22, 1990 on the subject of patient personal
funds143 and on March 23, 1990 on the subjects of nurse aide training
and competency evaluation programs and Preadmission Screening
and Annual Resident Review. x44 These regulations would clarify and
expand upon provisions in the February 2, 1989 regulations. Further,
HCFA currently is working on additional regulations to expand on
and clarify requirements concerning the acceptable use of physical
restraints and psychoactive drugs, and in other areas.
In addition to federal requirements tied to Medicare and Medicaid, regulation of nursing homes by individual states under their
public health licensure (police power) 145 authority is extensive, with
specific requirements often exceeding those set on the federal level,
14 7
especially regarding patient rights.1'4 Many states, such as Ohio,
have just enacted or currently are in the process of making necessary
legislative amendments to bring their requirements into conformity
with OBRA 87. Nursing homes are also subject to state and local fire
and building codes and similar business-related safety provisions.
RELEVANCE OF STATUTORY AND REGULATORY
STANDARDS TO MALPRACTICE LITIGATION
For a number of reasons, federal and state statutes and regulations that contain requirements that nursing homes must satisfy for
the purposes of Medicare' and Medicaid participation and facility licensure may increase the potential future malpractice liability exposure of nursing homes. Patients could thus receive a double
protection, in terms of both economic recovery for injuries and improvement in the quality of care, from the combination of strengthened administrative and tort standards and remedies.
First, as noted,14 under OBRA 90 state Medicare and Medicaid
survey results must be released to the public within fourteen days of
142. 42 C.F.R. § 483.20(f) (1990). (This is referred to as the PASSAR requirement,
for Preadmission Screening and Annual Resident Review).
143. 55 Fed. Reg. 10256.
144. 55 Fed. Reg. 10938.
145. See generally F. GRAD, PUBLIC HEALTH LAW MANUAL 99-101 (1990) (2d
Edition).

146.

See, e.g., Hyman, The Nursing Home and Community Residence Facility Resi-

dents' Protection Act of 1985-Boon or Bane? 32 How. L.J. 39 (1989) (describing the

District
147.
cember
148.

of Columbia law).
Ohio Amended Substitute House Bill 822, approved by the Governor on De13, 1990 (codified at OHiO REV. CODE § 3721.13).
See supra note 124 and accompanying text.
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their transmittal to the surveyed nursing home. State licensure in49
spection reports usually are public records under specific state law.
Additionally, HCFA issues an annual multi-volume compilation of
Medicare/Medicaid survey results for all participating nursing homes
in the United States. All of this information may facilitate potential
plaintiffs and their attorneys in deciding to initiate legal action
against a particular nursing home.
Second, the information generated by and publicly accessible
through federal and state inspection processes may assist plaintiffs in
proving their claims during litigation. As explained earlier, 150 statutes and regulations may be introduced into evidence either as probative or prima facie on the issue of applicable tort or contract
standards, or to establish negligence per se solely on the basis of their
violation. At the least, deficiency reports issued by surveying agencies may be introduced at trial as proof that the facility had been
placed on actual notice of its deficiencies that should have been corrected. 51' Statutes and regulations may also be interpreted as creating implied warranties of habilitability and due care under the
52
circumstances.
Perhaps most important, OBRA 87 and its implementing regulations arguably create a clear private right of civil action against the
nursing home where violation of the standard directly causes a patient injury. Protection of patient health and welfare was the undeniable intent of Congress in enacting the legislation and commanding
administrative implementation by HHS. 53 Many state acts specifically authorize a private right of action for money damages to enforce
their provisions,lM and some provide for recovery of greater than ac1
tual damages to deter substandard practice by facilities. 5
CONCLUSION
A confluence of contemporary social forces are acting to alter
fundamentally the character of long-term care services, including
149. Beacon Journal Publishing Co. v. Ohio Dep't of Health, No. 86AP-1027 (Ohio
Ct. App. Sept. 6, 1988) (1988 Ohio App. LEXIS 3696, 1-2), aof'd sub nom State ex rel.
Beacon Journal Publishing Co. v. Ohio Dep't of Health, 51 Ohio St. 3d 1, 553 N.E.2d
1345 (1990).
150. See supra note 123 and accompanying text.
151. Montgomery Health Care Facility, Inc. v. Ballard, 565 So. 2d 221, 224 (Ala.
1990).
152. See supra notes 93-94 and accompanying text.
153. See Edelman, 24 CLEARINGHOUSE REV. at 549.
154.

See, e.g., CAL. HEALTH AND SAFETY CODE § 1430 (1990); ILL. ANN. STAT. ch.

111 1/2, para. 4153.601 (Smith-Hurd 1988).
155. See, e.g., ILL. ANN. STAT. ch. 111 1/2, para. 4153.602 (allowing for treble
damages).
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nursing home care, in the United States. These forces and the
changes in practice that they inspire shape the legal environment
within which long-term care providers deliver their services to patients in need. While it is difficult to predict with confidence, the dynamic legal environment of long-term care may well facilitate
significantly increased malpractice liability exposure as patients and
their families and attorneys discover and pursue nursing homes and
non-institutional long-term care providers as a fertile source of financial recovery in the future.

