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ABANDON SHIP? THE NEED TO MAINTAIN A
CONSISTENCY BETWEEN CAUSATION IN
ADMIRALTY AND COMMON LAW TORT:

LONE STAR INDUSTRIES, INC.
V. MA YS TOWING CO.

INRODUCTION

General admiralty or maritime law recognizes negligence as an
actionable wrong.' The elements necessary to establish negligence in
admiralty cases are essentially similar to the elements necessary to
establish negligence in land-based actions.2 In particular, the causa-
tion element in admiralty negligence cases is analogous to the causa-
tion element in common law negligence cases.3

The doctrine of superseding cause assists courts in determining
the extent to which the defendant should be liable for his negli-
gence.4 This doctrine is useful in resolving cases in which a defend-
ant creates a situation and a subsequent new and independent cause
acts upon the situation and injures the plaintiff.5 Because of the vast
number of possible causes that may intervene subsequent to a de-
fendant's negligent act, courts have attempted to confine a defend-
ant's liability within some reasonable bounds. 6

In Lone Star Industries, Inc. v. Mays Towing Co., 7 the United
States Court of Appeals for the Eighth Circuit held that the doctrine
of superseding cause may be properly invoked in admiralty cases.8 In
reaching its conclusion, the court considered a prior decision by the
United States Supreme Court, wherein the Supreme Court had dis-
carded the divided-damages rule in admiralty cases in favor of com-

1. See Leathers v. Blessing, 105 U.S. 626, 630 (1881) (holding that general mari-
time law allows redress for "wrongs suffered in consequence of the negligence or mal-
feasance of others, where the remedy at common-law is by an action on the case").

2. T. SCHOENBAUM, ADMIRALTY & MARrIMsE LAw § 4-2, at 124 (1987). The ele-
ments necessary to establish negligence in admiralty cases are that the defendant owed
a duty to the plaintiff, the defendant breached that duty, the defendant's negligence
was a proximate cause of the plaintiff's injury, and the plaintiff sustained damages.
Spurlin v. General Motors Corp., 528 F.2d 612, 615 (5th Cir. 1976).

3. T. SCHOENBAUM, supra note 2, § 4-8, at 138. Causation in admiralty tort law
differs from common law in certain specialized cases of action given to seamen in addi-
tion to other maritime workers. Id.

4. Prosser and Keeton on the Law of Torts § 44, at 301 (W. Keeton 5th ed. 1984).
5. Id. at 302.
6. Id.
7. 927 F.2d 1453 (8th Cir. 1991).
8. Id. at 1459.
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parative negligence.9 The Eighth Circuit also considered whether the
Supreme Court's holding in that case precluded the application of the
doctrine of superseding cause in admiralty cases.10

This Note reviews the holding of the Eighth Circuit in Lone Star
Industries, Inc." This Note examines the divided-damages rule in
admiralty law and the eventual abandonment of that rule by the
United States Supreme Court.' 2 This Note then reviews general ad-
miralty tort law and the doctrine of superseding cause.' 3 This Note
will demonstrate that the opinion of the Supreme Court, abandoning
the divided-damages rule, did not deal with the question of proximate
cause, and that the Court did not mandate the removal of causation
rules in admiralty tort cases.14 The holding of the Eighth Circuit in
Lone Star Industries, Inc. is then examined under a two-tier causa-
tive analysis approach.15 Finally, this Note concludes that the hold-
ing of the Eighth Circuit in Lone Star Industries, Inc. is not
inconsistent with Supreme Court rulings because there is no inconsis-
tency between the doctrine of superseding cause and a system of
comparative negligence.16

FACTS AND HOLDING

Lone Star Industries, Inc. ("Lone Star") operated a cement pro-
ducing facility in Cape Girardeau, Missouri. 17 Lone Star had a con-
tract with Mays Towing Company, Inc. ("Mays Towing") for Mays
Towing to tow the barges of Lone Star from Cape Girardeau to the
Lone Star unloading station in Memphis, Tennessee.' 8 Lone Star had
three cement hauling barges, the LS 1501, LS 1502, and LS 1503,
which Mays Towing routinely towed from Cape Girardeau to Mem-
phis and from Memphis back to Cape Girardeau.19 Mays Towing uti-

9. Id. at 1458. The United States Court of Appeals for the Eighth Circuit consid-
ered the holding of the United States Supreme Court in United States v. Reliable
Transfer Co., 421 U.S. 397 (1975). Lone Star Indus., Inc., 927 F.2d at 1458. Under the
divided-damages rule, when two vessels collided at sea and each vessel was at fault, the
courts would divide the damages equally among the vessels at fault. See infra notes
95-116 and accompanying text.

10. See infra notes 63-71 and accompanying text.
11. See infra notes 58-91 and accompanying text.
12. See infra notes 95-116 and accompanying text.
13. See infra notes 119-212 and accompanying text.
14. See infra notes 213-30 and accompanying text.
15. See infra notes 231-69 and accompanying text.
16. See infra notes 306-08 and accompanying text.
17. Lone Star Indus., Inc. v. Mays Towing Co., 927 F.2d 1453, 1454 (8th Cir. 1991).
18. Lone Star Indus., Inc. v. Mays Towing Co., 725 F. Supp. 440, 441 (E.D. Mo.

1989).
19. Id. The LS 1501, LS 1502, and LS 1503 had been in use by the predecessor

company to Lone Star and by Lone Star for approximately 40 years. Id. Indeed, ex-
pert witnesses at the trial testified that the LS 1501, which would become the object of
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lized two of its vessels, the M/V Peggy Mays ("Peggy Mays") and the
M/V Sherry K. Mays ("Sherry Mays"), to tow the barges to Mem-
phis, and from Memphis back to Cape Girardeau.20

On December 17, 1983, one of the barges, the LS 1501, was
among a number of barges being towed from Memphis by a towing
vessel named the M/V Martha Lynn.2 1 On December 20, 1983, the
Peggy Mays took control of the LS 1501 and proceeded to tow it to
the Lone Star terminal located at Cape Girardeau.22 On December
21, 1983, the Peggy Mays arrived at Cape Girardeau towing several
barges, including the LS 1501 and LS 1502.23 The Peggy Mays
moored the LS 1501 and 1502 at an icebreaker owned by Lone Star.24

On December 22, 1983, the LS 1501 was removed from the icebreaker
and positioned at the Lone Star loading dock.25 A routine inspection
of the LS 1501 was conducted by Lone Star employees before loading
and no damage to the barge was found at that time.26 The LS 1501
was loaded with cement by the morning of December 23, 1983, and
returned to the icebreaker owned by Lone Star.27 The LS 1501 re-
mained moored to the icebreaker until the Sherry Mays arrived the
evening of December 23, 1983.28

There was no evidence of damage to the LS 1501 when the
Sherry Mays arrived to tow the LS 1501 on December 23, 1983.29
That same day, the Sherry Mays began its journey to Memphis, tow-
ing the LS 1501, LS 1502, and LS 1503.30 The Peggy Mays joined the
Sherry Mays tow when the Sherry Mays reached Cairo, Illinois.31

the controversy, "was manufactured in 1949... and ... was, in December of 1983, at or
near the end of its useful life." Lone Star Indus., Inc., 927 F.2d at 1454.

20. Mays Towing Co., 725 F. Supp. at 441.
21. Id.
22. Id. at 441, 442.
23. Id. The LS 1502 was apparently already being towed by the Peggy Mays when

the Peggy Mays took control of the LS 1501 on December 20, 1983. Id.
24. Mays Towing Co., 725 F. Supp. at 442. The term "moor" means to secure a

boat by fastening it with cables, anchors, or lines. WEBSTER's NINTH NEW COLLEGIATE
DICTIONARY 771 (1989). An icebreaker is a protective structure that shields a bridge
pier against floating ice. Id. at 596.

25. Mays Towing Co., 725 F. Supp. at 442.
26. Id.
27. Id. The IS 1501 was loaded with nearly 1,400 tons of cement. Lone Star In-

dus., Inc., 927 F.2d at 1454. When the LS 1501 was moved back to the icebreaker on
December 23, 1983, it was then moored behind the LS 1502 and to the right side of the
LS 1503. Mays Towing Co., 725 F. Supp. at 442.

28. Mays Towing Co., 725 F. Supp. at 442.
29. Lone Star Indus., Inc., 927 F.2d at 1454. The district court therefore concluded

that the damage caused to the LS 1501 must have transpired while the LS 1501 "was
en route to Memphis or after it arrived at Lone Star's Memphis facility for unloading."
Mays Towing Co., 725 F. Supp at 442.

30. Mays Towing Co., 725 F. Supp. at 442.
31. Lone Star Indus., Inc., 927 F.2d at 1454. The Peggy Mays positioned itself to-
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Once the tow arrived in Columbus, Kentucky, the Sherry Mays
departed and the Peggy Mays assumed control over the barges. 32

The barges reached the Lone Star dock in Memphis at mid-afternoon
on December 25, 1983. 3 3 The Lone Star employees were on Christ-
mas holiday when the Peggy Mays arrived.34 As a result, the Peggy
Mays remained docked until December 27, when the Lone Star em-
ployees returned to work.35 While the LS 1501 was docked and
before it was unloaded, it was in normal trim and did not appear
tilted or unbalanced.3

6

On December 27, a Lone Star employee visually inspected the
exterior of the barges and found no damage. 37 This pre-unloading in-
spection of Lone Star was standard and usually involved opening the
hatches of the barges and entering to inspect the empty compart-
ments for water or hull damage. 38 Inspection of the stern or rear
compartments of the barge for damages was especially critical be-
cause the Lone Star employees unloaded the barges from the bow
first and moved to the stern, causing the stern to submerge during
unloading.3 9 The Lone Star employees were able to remove the for-
ward hatches of the barges and inspect the forward interior compart-
ments, but they could not remove the rear hatches of the barges to
examine the rear interior compartments because of ice accumulation
around the rear hatches.40 Consequently, the Lone Star employees
decided to wait until December 28 to inspect the rear compartments
of the barges, hoping that warmer temperatures would melt the ice
and allow them to inspect the compartments. 41 On December 28,
even though the ice was still accumulated around the rear hatches,

ward the back of the LS 1503 and along the left side of the Sherry Mays. Mays Towing
Co., 725 F. Supp. at 442.

32. Lone Star Indus., Inc., 927 F.2d at 1454. The United States District Court for
the Eastern District of Missouri noted that the captain of the Peggy Mays stated in his
deposition that the Peggy Mays had struck the 1501 when the Peggy Mays was posi-
tioning itself to tow the barges. Mays Towing Co., 725 F. Supp. at 442. The United
States Court of Appeals for the Eighth Circuit, however, found no merit in the claim
by Lone Star that the LS 1501 was damaged during this switch between the Sherry
Mays and the Peggy Mays, because the district court had found no specific act of negli-
gence but had relied instead upon the doctrine of res ipsa loquitur to infer negligence.
Lone Star Indus., Inc., 927 F.2d at 1454 n.1.

33. Mays Towing Co., 725 F. Supp. at 442.
34. Id.
35. Id.
36. Lone Star Indus., Inc., 927 F.2d at 1455.
37. Mays Towing Co., 725 F. Supp. at 442.
38. Lone Star Indus., Inc., 927 F.2d at 1455.
39. Id.
40. Id. The United States Court of Appeals for the Eighth Circuit noted that the

Lone Star employees did make an attempt to chip away the accumulated ice from the
rear hatches with sledgehammers. Id.

41. Id.
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the Lone Star employees unloaded the LS 1501 without inspecting its
rear compartments.

42

Only one Lone Star employee, the pump operator, unloaded the
cement from the LS 1501.4 3 This employee operated the controls for
the unloading machinery from inside the pump room of the barge."
Because the pump room on the LS 1501 was located in the front of
the barge, the pump operator had a limited view of the back of the
barge while he was unloading the cement.45 While unloading cement
from the LS 1501 during the evening of December 28, 1983, the pump
operator heard a noise and saw water above the stern after he left
the pump room.4 6 The LS 1501 then sank while still loaded with its
cargo.47 When the LS 1501 was later raised, surveyors discovered a
vertical crack in the stern log of the 1501. 4

8 Lone Star and Mays
Towing agreed that the LS 1501 sank because the water leaked into
the rear compartments through the crack.49

Lone Star sued Mays Towing in the United States District Court
for the Eastern District of Missouri to recover for the loss of the
cargo aboard the LS 1501. ° The court found that there was no evi-
dence that the LS 1501 was damaged at the time the Sherry Mays re-
ceived the barge at Cape Girardeau on December 23, 1983.51 The
court concluded that the crack in the stern log of the LS 1501 must
have occurred some time after the LS 1501 left Cape Girardeau on
December 23, 1983 and while it was on its way to Memphis, or subse-
quent to its arrival at the unloading terminal of Lone Star in
Memphis.

5 2

42. Id. The Eighth Circuit court noted that the Lone Star employees elected to
proceed with unloading the LS 1501 without first inspecting its rear hatches because
they were under financial pressure and that the LS 1502 had already been unloaded
without incident. Id. The court also noted that employees of Lone Star admitted they
took a calculated risk when they decided to proceed and unload the LS 1501 without
conducting an inspection of the rear compartments. Id.

43. Id. One expert testified that Lone Star had routinely used only one person to
unload the barges and that this practice was "ludicrous." Testimony from the trial
suggested that other cement companies utilized up to three people to supervise unload-
ing. Id.

44. Mays Towing Co., 725 F. Supp. at 443.
45. Id. An employee of Mays Towing testified that Lone Star's former practice

was to use two persons in the unloading process so that the person not preoccupied
with operating the pump could spot problems early on and take corrective action
quickly. Id.

46. Id.
47. Lone Star Indus., Inc., 927 F.2d at 1455. Rescue efforts to salvage the LS 1501

were hampered by the icy and cold conditions. Id.
48. Id.
49. Id.
50. Mays Towing Co., 725 F. Supp. at 440-41.
51. Id. at 442.
52. Id.
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The court held that the negligence of Mays Towing had caused
the damage and resulting loss to the LS 1501 because the LS 1501 was
not damaged when the Sherry Mays received it in tow on December
23, 1983.53 The court inferred the negligence of Mays Towing.54 The
court reasoned that because the damage occurred to the LS 1501
somewhere between the time it left Cape Girardeau and its arrival
and unloading in Memphis, that "[t]his is the very type of case in
which the doctrine of res ipsa loquitur was intended to apply, as
shown by the fact that the criteria [of res ipsa loquitur] set forth...
have been met."15 5 The court also held that Lone Star had contrib-
uted to the sinking and resulting loss of the LS 1501 because Lone
Star had negligently failed to inspect the rear compartments of the
LS 1501 prior to unloading it, and because Lone Star had only used
one employee during the unloadingm The court assessed fault com-
paratively, finding Mays Towing sixty percent at fault and Lone Star
forty percent at fault.57

Both parties appealed and the United States Court of Appeals
for the Eighth Circuit reversed the district court's holding.58 The ap-
pellate court agreed that the record supported a finding that Lone
Star was negligent, but disagreed with the district court's conclusion
apportioning fault between Lone Star and Mays Towing.5 9 The court
reasoned that the negligence of Lone Star was a superseding cause of
the sinking of the LS 1501, and that the negligence of Lone Star re-
lieved Mays Towing of liability for the resulting loss of the LS 1501
and its cargo.6° The court concluded that the district court should
have relieved Mays Towing of liability for the loss of the LS 1501 and
its cargo.6 1 In reaching its conclusion, the court gave weight to the
testimony of a Lone Star manager who admitted that a Lone Star

53. Id. at 443.
54. Id.
55. Mays Towing Co., 725 F. Supp. at 443-44. The district court concluded that all

the elements of res ipsa loquitur were satisfied because Mays Towing had exclusive
control of the LS 1501, Lone Star could not have caused any damages to the LS 1501
while it was en route to Memphis, and "the damage to the LS 1501 is of a type that
ordinarily does not occur in the absence of negligence." Id. at 444.

56. Id. The district court reasoned that "[i]t would not be just, however, to penal-
ize defendant [Mays Towing] for losses that may have been prevented had Lone Star
taken the appropriate actions during the unloading process." Id.

57. Id. The court valued the LS 1501 at $35,000, its cement cargo at $55,000, and
awarded an extra $180,394.15 in necessary expenses. The court then reduced the total
damages by the comparative fault of Lone Star. Id.

58. Lone Star Indus., Inc., 927 F.2d at 1454.
59. Id. at 1458.
60. Id.
61. Id. The Eighth Circuit applied the doctrine of superseding cause, stating that

"Lone Star's negligence in failing to inspect was an affirmative act unrelated to any
negligence of Mays Towing." Id. at 1459-60.
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employee had unloaded the LS 1501 even though the employee had
not inspected the rear compartments of the barge.62

The court noted, however, that before it could apply the doctrine
of superseding cause, the court had to consider the United States
Supreme Court's holding in United States v. Reliable Transfer Co.,6

and whether the Supreme Court's holding in that case precluded
courts from applying the doctrine of superseding cause in admiralty
cases.6 The Eighth Circuit stated that the Supreme Court in Relia-
ble Transfer Co. had discarded the long-standing divided-damages
rule in admiralty, which required property damages to be equally di-
vided, regardless of the relative degrees of fault, whenever both par-
ties were found to be at fault.65 The Eighth Circuit further stated

that the Supreme Court's holding in Reliable Transfer Co., directs
that damages should be divided according to the comparative fault of
the parties whenever possible.6 The Eighth Circuit noted that the
Supreme Court in Reliable Transfer Co. held that where two or more
parties are at fault for causing property damage in a maritime colli-
sion, the liability for such property damage shall be proportionately
divided among the parties according to their respective degrees of
fault.67

The Eighth Circuit stated that there is no inconsistency in the
applications of superseding cause and comparative fault.68 The court
reasoned that the application of superseding cause is "logically ante-
cedent to application of comparative fault. '69 The court stated that
even if a defendant's negligence caused the resulting injury, the su-
perseding cause doctrine can still operate to preclude a finding of
proximate cause and, consequently, the issue of apportioning fault is
never reached.70 The court concluded that it would continue to apply
the doctrine of superseding cause in admiralty.71

In determining whether the negligence of Lone Star superseded
the negligence of Mays Towing, the Eighth Circuit considered Sec-
tion 442 of the Restatement Second of Torts.72 The court noted that
the first factor to consider under Section 442 is whether the interven-

62. Id. at 1460.
63. 421 U.S. 397 (1975).
64. Lone Star Indus., Inc., 927 F.2d at 1458.
65. Id.
66. Id.
67. Id.
68. Id. at 1459.
69. Id.
70. Id. The court noted that Reliable Transfer Co. did not involve the determina-

tion of legal cause. Id.
71. Id.
72. Id.; RESTATEMENT (SECOND) OF TORTS § 442 (1965). Section 442 of the Re-

statement Second of Torts provides:
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ing force caused a different kind of harm from the harm that would
otherwise have resulted from the defendant's negligence.73 The
court noted that the first factor was the most important factor to con-
sider in this case.74 The court found that the Lone Star employee
was negligent in deciding not to inspect the LS 1501 before unloading
it, bringing about a harm - the sinking of the LS 1501 - that was
different in kind from that which would otherwise have occurred -

the LS 1501 sustaining a fracture in its rear log.75 The court noted
that the trial record established the improbability that water had
leaked into the LS 1501 while it was en route to Memphis because
the crack in the rear hull of the LS 1501 was frozen over with ice and
above the waterline during the trip.76 The court further noted that
the LS 1501 sank only because water had leaked into it during its un-
loading, when the barge was unloaded from front to back causing the
rear of the LS 1501 to submerge, the ice covering on the fracture to
melt, and water to enter the rear compartments.77

The court next considered a second factor contained in Section
442 of the Restatement Second of Torts, which is whether the inter-
vening force was a normal result of the situation brought about by
the negligence of Mays Towing.78 The court found that the negli-
gence of Lone Star in failing to inspect the rear compartments of the
LS 1501 was an affirmative act.79 The court noted that even though
it was normal practice for Lone Star employees to inspect the rear

The following considerations are of importance in determining whether an in-
tervening force is a superseding cause of harm to another:

(a) the fact that its intervention brings about harm different in kind
from that which would otherwise have resulted from the actor's negligence;

(b) the fact that its operation or the consequences thereof appear after
the event to be extraordinary rather than normal in view of the circumstances
existing at the time of its operation;

(c) the fact that the intervening force is operating independently of any
situation created by the actor's negligence, or, on the other hand, is or is not a
normal result of such a situation;

(d) the fact that the operation of the intervening force is due to a third
person's act or to his failure to act;

(e) the fact that the intervening force is due to an act of a third person
which is wrongful toward the other and as such subjects the third person to
liability to him;

(f) the degree of culpability of a wrongful act of a third person which
sets the intervening force in motion.

Id.
73. Lone Star Indus., Inc., 927 F.2d at 1459. The court noted that the first factor

to consider is contained in Section 442(a) of the Restatement Second of Torts. Id.
74. Id.
75. Id.
76. Id.
77. Id. at 1459-60.
78. Id. at 1460. The second factor considered by the court is contained in Section

442(c) of the Restatement Second of Torts. See supra note 72.
79. Lone Star Indus., Inc., 927 F.2d at 1460.
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compartments of the barges before unloading them, the employees of
Lone Star had unloaded the LS 1501 before they had the opportunity
to inspect the rear compartments.80 The court further noted that the
negligence of Lone Star could not have been reasonably foreseen by
Mays Towing because Mays Towing, could not have foreseen that
Lone Star would unload the LS 1501 without first inspecting it.8 1

The court stated that Mays Towing was not negligent in failing to
foresee such acts.8 2 The court concluded that the negligence of Lone
Star constituted a superseding cause to the negligence of Mays
Towing.83

Judge Gibson dissented, stating that the majority should have al-
located the liability for damages proportionately between Lone Star
and Mays Towing.84 Judge Gibson stated that the majority had
avoided the United States Supreme Court's directions in Reliable
Transfer Co. that liability for damages should be divided among the
parties in proportion to comparative degrees of fault.8 5 Judge Gibson
criticized the majority for concluding that the negligence of Lone
Star relieved Mays Towing of liability for damages despite the major-
ity's acknowledgment that Mays Towing was also negligent.8 6

Judge Gibson further noted that in order for the majority to
have reached its conclusion, the majority must have made one of two
findings.8 7 Judge Gibson stated that the majority must have found
either that the district court clearly erred in finding that the negli-
gence of Mays Towing was the proximate cause of the resulting dam-
age to the LS 1501, or that the negligence of Lone Star superseded
the liability of Mays Towing.88 He concluded that the majority failed
to make either of these two findings. 89 In support of his conclusion,
Judge Gibson stated that the majority, by holding that the negligence

80. Id. The court relied upon testimony taken from a manager employee of Lone
Star. The relevant part of the testimony provides:

Q: And what you [the manager employee of Lone Star] did, sir, really is,
you took a calculated risk [in proceeding to unload the LS 1501] based on two
things - based on the fact that the 1502 unloaded without any problems even
though it was covered with ice, and you couldn't inspect, and based upon the
fact that visibly it [the LS 1501] was riding level in the water. And so ... with
that criteria in mind, you . . . decided that you could take the calculated risk
and attempt to unload the barge; isn't that what happened?

A: Yes, sir.
Id.

81. Id.
82. Id.
83. Id.
84. Id. at 1461. (Gibson, J., dissenting).
85. Id.
86. Id.
87. Id. at 1462.
88. Id.
89. Id.
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of Lone Star superseded the negligence of Mays Towing, had engaged
in its own factfinding.9° Judge Gibson reasoned that the majority
had overturned the district court's finding that both Mays Towing
and Lone Star proximately caused the damage to the LS 1501 with-
out holding that the district court clearly erred in its findings.91

BACKGROUND

ADMIRALTY LAW

Admiralty law refers to "a corpus of rules, concepts, and legal
practices governing certain centrally important concerns of the busi-
ness of carrying goods and passengers by water.192 The traditional
focus of admiralty law is upon the ship and the legal consequences of
its operations.93 Among the other remedies, the general admiralty
law gives redress for damages and injury caused by intentional mis-
conduct or negligence.94

THE DIVIDED-DAMAGES RULE

Historically, in collision cases in admiralty where two or more
vessels collided and each vessel was at fault, the courts divided the
damages equally between each vessel.95 If the collision among the
vessels was due to the fault of one of the vessels only, however, the
owner of the vessel at fault was required to bear his own loss and
compensate the other parties for their damages as well.96 If none of
the vessels involved in the collision were at fault, each party was re-
quired to bear his own loss and each party could not be held liable to
the other.97

In 1855, the United States Supreme Court expressly adopted the
divided-damages rule, stating:

The question, we believe, has never until now come dis-
tinctly before this court for decision. The rule that prevails
in the district and circuit courts, we understand, has been to
divide the loss.
This seems now to be the well-settled rule in the English
admiralty....

90. Id.
91. Id. Judge Gibson stated that "[t]he majority opinion flouts the rules of appel-

late review by rejecting the district court's findings... without concluding that those
findings are clearly erroneous." Id.

92. G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY § 1-1, at 1 (2d ed. 1975).
93. T. SCHOENBAUM, ADMIRALTY AND MARITIME LAw § 1-1, at 1 (1987).
94. Id. § 4-1, at 122.
95. United States v. Reliable Transfer Co., 421 U.S. 397, 397 (1975).
96. G. GILMORE & C. BLACK, supra note 92, § 7-4, at 492.
97. Id.
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... [W]e think the rule dividing the loss the most just and
equitable, and as best tending to induce care and vigilance on
both sides, in the navigation. 98

The Supreme Court adopted the divided-damages rule because the
rule was well established in other jurisdictions by this period, and the
Court reasoned that dividing the losses equally between the parties at
fault would produce the most equitable results and would encourage
parties to be more vigilant.99

The divided-damages rule achieved justice where the relative de-
gree of fault of the colliding vessels was about the same.i°° Doubts
about the justness of the divided-damages rule arose, however, when
the faults of the parties were widely disproportionate. 01 To illus-
trate, suppose two vessels collided and the first vessel was grossly
negligent while the second vessel was at fault to a much lesser de-
gree. 0 2 If the first vessel sustained heavy damage while the second
vessel sustained very little damage, the second vessel was still re-
quired to contribute equally toward the total damages.' 0 3 Many of
the maritime nations abandoned the divided-damages rule at The
Brussels Collision Liability Convention of 1910 in favor of the appor-
tionment of damages based upon comparative degrees of fault.1 4

The United States, however, abstained from joining in the ratification
of the Convention and continued to adhere to the divided-damages
rule until 1975.105

JUDICIAL DISSATISFACTION WITH THE DIVIDED-DAMAGES RULE

Although the lower federal courts originally followed the di-

98. The Schooner Catherine v. Dickson, 58 U.S. (17 How.) 170, 177-78 (1854).
99. Id. See generally Sprague, Divided Damages, 6 N.Y.U. L. REV. 15 (1928) (pro-

viding a detailed history of the divided-damages rule).
100. G. GILMoRE & C. BLACK, supra note 92, § 7-20, at 528.
101. Id. See also Davidson, Last Clear Chance in Admiralty: A Divided Doctrine,

66 TEx. L. REV. 133, 134 (1987) (stating that "results were less satisfactory... if the
faults of the parties were widely disproportionate").

102. G. GILMORE & C. BLACK, supra note 92, § 7-20, at 528.
103. Id.
104. Id. at 529. Article 4 of The Brussels Collision Liability Convention of 1910

provides that damages will be apportioned based upon degree of fault. Id. at 529. Ar-
gentina, Sweden, Russia, Mexico, Japan, Portugal, Norway, Austria, Nicaragua,
Belgium, Germany, Brazil, Great Britain, Romania, Holland, Greece, Denmark,
France, Hungary were among the nations that ratified The Brussels Collision Liability
Convention of 1910 in favor of the proportionate rule. See Mole & Wilson, A Study of
Comparative Negligence, 17 CORNELL L. Q. 333, 340 n.22 (1932).

105. Reliable Transfer Co., 421 U.S. at 411; G. GILMORE & C. BLACK, supra note 92,
§ 7-20, at 529. The divided-damages rule was not discarded by the United States
Supreme Court until 1975, when the Court replaced the divided-damages rule with a
system of comparative fault. Reliable Transfer Co., 421 U.S. at 411.
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vided-damages rule, they became increasingly more critical of the
rule and often referred to the rule as arbitrary, unfair, frequently un-
just, and archaic.' 0 6 The divided-damages rule produced satisfactory
results in cases in which the faults of the parties involved in the acci-
dent were approximately equal, because the damages would be di-
vided equally among the parties at fault.'0 7 The rule also produced
satisfactory results in cases in which the proportionate degrees of
fault between the parties could not be determined and measured on a
rational basis. l0 8 The divided-damages rule, however, produced un-
fair results in all other cases.' 0 9

ADOPTION OF A COMPARATIVE SYSTEM OF NEGLIGENCE

In 1975, the United States Supreme Court, in United States v. Re-
liable Transfer Co.,"*0 discarded the divided-damages rule in favor of
a comparative negligence theory."' The Court acknowledged that
the United States was virtually the only major maritime nation that
had not adopted the rule of comparative negligence."l 2 The Court
stated that under a comparative negligence theory, when two or
more parties are at fault in causing property damage in a collision at
sea, liability for such property damage will be divided proportionately
between the parties according to their comparative degrees of
fault. 1 3 For example, if a court finds a party twenty percent at fault,
then that party will be liable for only twenty percent of the total
damages to the other vessel instead of fifty percent, the amount that
party would have been liable for under the rule of divided
damages."

i 4

The Court in Reliable Transfer Co. further held that liability for
maritime collisions would be equally divided only when the parties
were equally at fault or when a court could not fairly determine the
comparative degrees of fault among the parties. 1 5 The Court criti-
cized the application of the divided-damages rule as "unnecessarily
crude and inequitable" in cases in which there was disproportionate
fault among the parties, and that the rule had prevailed so long in
American admiralty "by sheer inertia rather than by reason of any

106. Reliable Transfer Co., 421 U.S. at 404.
107. Id. at 405.
108. Id.
109. Id.
110. 421 U.S. 397 (1975).
111. Id. at 411.
112. Id. at 403-04.
113. Id. at 411.
114. See Davidson, 66 TEX. L. REV. at 135 (comparing the divided-damages rule to a

comparative system of negligence).
115. Reliable Transfer Co., 421 U.S. at 411.
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intrinsic merit.' ' 1 6

GENERAL ADMIRALTY TORT LAW

Under admiralty tort law, one essential element of a plaintiff's
cause of action is proof that the defendant's wrongful act caused the
plaintiff's injury. 1 7 Causation in admiralty tort law is comparable to
common law." 8

TWO-TIERED CAUSATIVE ANALYSIS UNDER ADMIRALTY TORT LAW

Determining causation under admiralty tort law is a two-part
analysis." 9 First, a court must determine whether the injury sus-
tained by the plaintiff would have been prevented if the defendant
had not been negligent.120 If the injury sustained by the plaintiff
could have been prevented if the defendant had not been negligent,
then the inquiry must proceed to the second tier of the analysis.' 2 '

The second part of the causation analysis deals with the proxi-
mate cause inquiry. 2 2 The court must consider whether a supersed-
ing cause or any policy consideration absolves the defendant of
liability. 12 3 In certain cases, the defendant may have been clearly
negligent, but a third party or the plaintiff may have performed an
act that is a superseding cause of the plaintiff's injury.124 In admi-
ralty cases, however, the damages and liability are apportioned both
between the plaintiff and the defendant and among the multiple par-
ties pursuant to the doctrine of comparative negligence.125 The su-
perseding cause doctrine therefore precludes direct causation by the
defendant. 126 If the superseding cause doctrine is not applicable or
invoked, the court will apportion damages and liability under the
doctrine of comparative negligence. 127

One commentator suggests that if a court can employ the super-

116. Id. at 407, 410.
117. T. SCHOENBAUM, supra note 93, § 4-8, at 138.
118. Id. Causation in admiralty tort differs from common law in certain special-

ized causes of action given to seamen in addition to other maritime workers. Id.
119. T. SCHOENBAUM, supra note 93, § 4-8, at 138.
120. Id.
121. See inkfra notes 249-59 and accompanying text.
122. T. SCHOENBAUM, supra note 93, § 4-8, at 139.
123. Id. Although proximate cause is typically a question of fact, it may become a

question of law when policy considerations predominate or where the facts are undis-
puted. Id.

124. Id. See infra notes 132-41 and accompanying text.
125. T. SCHOENBAUM, supra note 93, § 4-8, at 139. See Reliable Transfer Co., 421

U.S. at 411 (adopting the doctrine of comparative negligence for American admiralty
cases).

126. T. SCHOENBAUM, supra note 93, § 4-8, at 139.
127. Id.
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seding cause doctrine to apportion injury or damages to separate
causes based upon the evidence, then there is no need to apply the
comparative negligence doctrine.128 For example, if the plaintiff's
barge sank after colliding with the defendant's vessel, but the court
finds that the defendant's negligence was superseded by a later inter-
vening force, then the defendant would only be liable for collision
damages to the barge and not for any damages occurring after the
collision.' 29 Although the defendant's negligence may have caused
the plaintiff's injury, a superseding cause may still function to pre-
vent proximate cause.'3 0 In such an instance, the issue of apportion-
ing fault is never reached.' 3 '

SUPERSEDING CAUSE

A superseding cause is a cause or force that actively operates to
produce the resulting harm after the defendant's negligence. 3 2 The
term "superseding" is used in a temporal sense because it relates to
later events.'3S For example, if a defendant starts a fire and a hurri-
cane or gale arises after the fire is started but before the resulting
injury, the unexpected hurricane or gale may be considered outside
of the ordinary course of events, and, therefore, a superseding cause
of the plaintiff's injury.' 34 If, however, the defendant in the same
example started the fire while a strong wind was gusting at the time,
and the wind moved the fire onto the plaintiff's property, the wind
would not be considered a superseding cause because the existence of
the wind was known to the defendant at the time of the defendant's

128. Id. at 139 n.8.
129. See infra notes 199-212 and accompanying text.
130. RESTATEMENT (SECOND) OF TORTS § 431 (1965). Section 431 provides:

The actor's negligent conduct is a legal cause of harm to another if
(a) his conduct is a substantial factor in bringing about the harm, and
(b) there is no rule of law relieving the actor from liability because of

the manner in which his negligence has resulted in the harm.
Id.

131. See supra note 130 and accompanying text.
132. PROSSER AND KEETON ON THE LAW OF TORTs § 44, at 301 n.1 (W. Keeton 5th

ed. 1984). The Second Restatement of Torts defines an intervening force as "one
which actively operates in producing harm to another after the actor's negligent act or
omission has been committed." Restatement (Second) of Torts § 441 (1965).

133. PROSSER & KEETON ON THE LAW OF TORTS, supra note 132, § 44, at 301.
134. See Haverly v. State Lone & S.R. Co., 135 Pa. 50, 59, 19 A. 1013, 1013 (1890)

(stating that "[n]o doubt a hurricane or a gale may be such as to be plainly out of the
usual course of nature, and therefore to be pronounced by the court as the interven-
tion of a new cause" and concluding that the ordinary danger of wind aiding in spread-
ing fire is "one of those things to be naturally anticipated."). Id. at 60, 19 A. at 1014.
See also A.L. v. Commonwealth, 402 Mass. 234, -, 521 N.E.2d 1017, 1023 (1988) (noting
that "unusual, extraordinary negligence" committed by a third party would constitute
an intervening force which would supersede the defendant's negligence).
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action. 135

The superseding cause doctrine is generally applied in cases in
which a defendant had in fact substantially contributed to the plain-
tiff's injury but the plaintiff's injury was "brought about by a later
cause of independent origin, for which the defendant is not responsi-
ble.' 3 6 The doctrine of superseding cause serves to determine the
extent to which the defendant should be held liable for his original
negligence.

137

The doctrine of superseding cause, although criticized as "highly
unsatisfactory," is nevertheless useful in resolving cases in which a
defendant creates a situation and a subsequent new and independent
cause acts upon that situation.138 Because of the vast number of pos-
sible causes that may intervene between the defendant's negligent
act and the resulting harm, American courts have attempted to con-
fine the defendant's liability within some reasonable bounds.'3 9 To
this end, American courts have been necessarily compelled to focus
on the extent of the initial foreseeable risk created by the defend-
ant.140 The defendant is therefore held to be liable only if the super-
seding cause is foreseeable. 141

135. See Burlington & Mo. R.R. v. Amasa Westover, 4 Neb. 268, 275-76 (1876)
(holding that because there was a strong wind blowing when the fire was started, the
fire rapidly spread until it reached the destroyed property and, therefore, the property
was destroyed as a natural and direct result of the fire having escaped from the de-
fendant's railway engine). See also Morris v. Owens-Illinois, Inc., 582 So. 2d 1349, 1353-
54 (1991) (holding that the defendant forklift operator was negligent in failing to
sound the forklift horn while driving the forklift, and reasoning that it was foreseeable
that the defendant's failure to sound the horn would have placed anyone within the
area, such as the plaintiff, at risk of being struck by the moving forklift).

136. PROSSER & KEETON ON THE LAW OF TORTS, supra note 132, § 44, at 301. The
Second Restatement of Torts defines a superseding cause as "an act of a third person
or other force which by its intervention prevents the actor from being liable for harm
to another which his antecedent negligence is a substantial factor in bringing about."
Restatement (Second) of Torts § 440 (1965).

137. PROSSER & KEETON ON THE LAW OF TORTS, supra note 132, § 44, at 301.
138. Id. at 302. Prosser & Keeton criticize superseding cause as a "highly unsatis-

factory term, since we are dealing with problems of responsibility, and not physics."
Id.

139. Id.
140. Id.
141. See, e.g., Wehmeier v. UNR Indus., Inc., 213 Ill. App. 3d 6, -, 572 N.E.2d 320,

338 (1991) (holding that an intervening force will not supersede the defendant's negli-
gence when the intervening force was reasonably foreseeable); Silver Falls Timber Co.
v. Eastern & W. Lumber Co., 149 Or. 126, 201-07, 40 P.2d 703, 731-32 (1935) (rejecting
defendant's claim that an extraordinary wind was an act of God and therefore a super-
seding cause, and holding that an act of God only refers to those developments that
could not have been prevented even by the exercise of reasonable prudence and fore-
sight); Klein v. Pyrodyne Corp., 117 Wash. 2d 1, -, 810 P.2d 917, 925 (1991) (noting
that a defendant would be relieved of his negligence by a superseding cause when an
intervening force is an act of God or one that a reasonable man could not have
anticipated).
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FORESEEABLE SUPERSEDING CAUSES

A superseding cause is foreseeable if it is one that in normal
human experience could reasonably have been anticipated. i42 Thus,
a person who starts a fire should foresee that an ordinary wind could
later arise and spread the fire, and the person should therefore take
precautions to prevent such an event.i 43 A person who leaves explo-
sive material unguarded in public should foresee that some independ-
ent source could ignite a fire. 44 Because foreseeable superseding
causes are within the scope of the original risk created by the defend-
ant's negligence, courts generally agree that foreseeable superseding
causes cannot supersede the defendant's responsibility.' 45

In San Antonio & A. P. Railway v. Behne,i 46 the plaintiffs sued

the defendant railway company for their son's drowning. 47 The par-
ents alleged that their son, who had taken refuge from a flood by

climbing up a tree, subsequently fell from the tree and drowned be-
cause a bridge structure belonging to the railway company was car-
ried by the flood waters into the tree. 48 The lower court rendered

judgment for the plaintiffs and the defendant appealed.1 4 9

The appellate court first noted that because every event results

142. See Chesapeake & Ohio Ry. v. J. Wix & Sons, 87 F.2d 257, 258 (4th Cir. 1937)
(rejecting defendant's claim that a storm was unforeseeable and finding that public
weather forecasts were issued of a storm of great intensity); Garner v. Ritzenberg, 167
A.2d 353, 354-55 (D.C. 1961) (rejecting the defendant landlord's claim that the flooding
of a basement by heavy rain was an act of God and holding that it was probable and
foreseeable that the basement would occasionally be flooded by heavy rain and noting
that only events associated with "earthquakes, tornadoes, hurricanes or extraordinary
floods" would constitute unforeseeable acts of God).

143. See Haverly, 135 Pa. at 59-60, 19 A. at 1014 (holding that the normal danger of
wind advancing a fire is to be naturally anticipated and that the lapse in time before
the wind rose did not qualify as a superseding cause). See also Shipman v. Fontaine
Truck Equip. Co., 184 Mich. App. 706, -, 459 N.W.2d 30, 33 (1990) (holding that an in-
tervening force will not relieve the defendant from liability for the plaintiff's injury if
the intervening force was foreseeable).

144. See Trapp v. Standard Oil Co., 176 Kan. 39, -, 269 P.2d 469, 472 (1954) (noting
that gasoline is a highly explosive material and holding that defendants therefore
should have foreseen the danger of the gasoline becoming ignited when it ran onto a
busy city street); McKee Elec. Co. v. Carson Oil Co., 301 Or. 339, 352, 723 P.2d 288, 295
(1986) (noting that it is reasonably foreseeable that a driver who parks a delivery truck
with the ignition running in an area filled with gasoline vapors could ignite the gaso-
line vapors).

145. PROSSER & KEETON ON THE LAW OF TORTS, supra note 132, § 44, at 303. Lane
v. Atlantic Works, 111 Mass. 136, 139-40 (1872) (holding that when a defendant com-
mitted a negligent act, a subsequent intervening condition that contributed to the re-
sulting injury will not excuse the defendant from liability if the subsequent
intervening cause was foreseeable because "[tlhe original negligence still remains a
culpable and direct cause of the injury").

146. 231 S.W. 354 (Tex. Civ. App. 1921).
147. Id. at 354.
148. Id.
149. Id.
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from the operation of natural law, the injury complained of should be
the probable consequence of the defendant's negligence under the
normal operation of natural laws.'5 ° The court held that the negli-
gence of the railway company was only remotely connected to the re-
sulting injury and to foresee such a result would "require resort, not
to probabilities, but to fantastic speculation in bare possibilities ...
which the law does not require."'151

SUPERSEDING CAUSE UNDER THE RESTATEMENT SECOND OF TORTS

Section 442 of the Restatement Second of Torts sets forth several
factors a court may consider in ascertaining whether an intervening
force constitutes a superseding cause to the defendant's negligence. 152

First, a court may consider whether the intervening cause brought
about a different injury than that which would otherwise have oc-
curred from the actor's negligence.153 The defendant would not be li-
able for the plaintiff's injury if the intervening force, which acted
upon the defendant's wrongful act, was an extraordinary force of na-
ture, and the resulting injury was a different kind of injury from that
which the defendant's negligent act threatened to produce.154

Second, a court may consider whether the operation or the con-

150. Id. at 356.
151. Id. at 357.
152. See RESTATEMENT (SECOND) OF TORTS § 442 (1965). This section provides:

The following considerations are of importance in determining whether an in-
tervening force is a superseding cause of harm to another:
(a) the fact that its intervention brings about harm different in kind from

that which would otherwise have resulted from the actor's negligence;
(b) the fact that its operation or the consequences thereof appear after the

event to be extraordinary rather than normal in view of the circum-
stances existing at the time of its operation;

(c) the fact that the intervening force is operating independently of any situ-
ation created by the actor's negligence, or, on the other hand, is or is not
a normal result of such a situation;

(d) the fact that the operation of the intervening force is due to a third per-
son's act or to his failure to act;

(e) the fact that the intervening force is due to an act of a third person
which is wrongful toward the other and as such subjects the third person
to liability to him;

(f) the degree of culpability of a wrongful act of a third person which sets
the intervening force in motion.

Id.
153. Id. § 442(a). See supra note 152.
154. See RESTATEMENT (SECOND) OF TORTS § 451 (1965). This section provides:

An intervening operation of a force of nature without which the other's harm
would not have resulted from the actor's negligent conduct prevents the actor
from being liable for the harm, if
(a) the operation of the force of nature is extraordinary, and
(b) the harm resulting from it is of a kind different from that the likelihood

of which made the actor's conduct negligent.
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sequences of the intervening force was extraordinary under the ex-
isting circumstances. 155 The defendant would not be liable for the
plaintiff's injury if, in hindsight, the court finds that it was highly ex-
traordinary that the defendant's negligence could have caused the
plaintiff's injury.156

Third, a court may consider whether the intervening force is in-
dependent of the situation created by the defendant's wrongful act,
or whether the intervening force is a normal result of the danger cre-
ated by the defendant's negligence.157 If the intervening force is a
normal consequence of the defendant's negligence, the intervening
force is not a superseding cause. 158 For the defendant to be liable,
the defendant's negligent conduct must have been a substantial factor
in causing the plaintiff's injury.15 9

Furthermore, even if the intervening force was caused by the
negligent act of a third person, the defendant will not be relieved of
liability under the doctrine of superseding cause in certain in-
stances. 1 60 If the defendant, at the time he committed the wrongful
act, should have known that a third person might act in such a man-
ner, the defendant's negligent conduct is not superseded by an inter-
vening force caused by a negligent third party.1 6 1 In addition, if a
reasonable person aware of the defendant's negligence would not re-
gard the third person's act as highly extraordinary, or if the third
person's act is a normal result of the defendant's conduct and the

155. Id. § 442(b). See supra note 152.
156. See RESTATEMENT (SECOND) OF TORTS § 435(2) (1965). Section 435(2) provides:

"(2) The actor's conduct may be held not to be a legal cause of harm to another where
after the event and looking back from the harm to the actor's negligent conduct, it ap-
pears to the court highly extraordinary that it should have brought about the harm."
Id.

157. Id. § 442(c). See supra note 152.
158. See RESTATEMENT (SECOND) OF TORTS § 443 (1965). This section provides:

"The intervention of a force which is a normal consequence of a situation created by
the actor's negligent conduct is not a superseding cause of harm which such conduct
has been a substantial factor in bringing about." Id.

159. See id. § 442 comment d.
160. See id. § 447. This section provides:

The fact that an intervening act of a third person is negligent in itself or is
done in a negligent manner does not make it a superseding cause of harm to
another which the actor's negligent conduct is a substantial factor in bringing
about, if
(a) the actor at the time of his negligent conduct should have realized that a

third person might so act, or
(b) a reasonable man knowing the situation existing when the act of the

third person was done would not regard it as highly extraordinary that
the third person had so acted, or

(c) the intervening act is a normal consequence of a situation created by the
actor's conduct and the manner in which it is done is not extraordinarily
negligent.

Id.
161. Id. §§ 442, 447(a). See supra note 152.
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third person's act was not extraordinarily negligent, then the defend-
ant's negligence is not superseded by the third person's act. 162 The
term "extraordinarily negligent" is determined under an objective
standard; that is, whether a person of ordinary experience and rea-
sonable judgment would, in hindsight, view the third person's act as
extraordinarily negligent after taking into account the fact that occa-
sional negligence is one of the ordinary incidents of human life.16 3

Fourth, a court may consider whether the intervening force is
caused by the third person's act or omission.164 The failure of the
third person to prevent the plaintiff's harm because of the defend-
ant's negligence is not in and of itself a superseding cause. 165 If, how-
ever, due to a lapse of time, the duty to prevent the harm is
determined to have shifted from the defendant to the third person,
the third person's failure to protect the plaintiff from the resulting
harm constitutes a superseding cause. 16

Fifth, a court may consider whether the intervening force is due
to the third person's wrongful act toward the plaintiff which, in it-
self, subjects the third person to be liable to the plaintiff.16 7 Finally,
a court may consider the degree of culpability of the third person,
whose wrongful act set the intervening force in operation. 168 This fi-
nal factor deals with instances where the third person has committed
intentional or criminal acts.169

162. RESTATEMENT (SECOND) OF TORTS §§ 442, 447(b)-(c) (1965). See supra notes
152, 160.

163. RESTATEMENT (SECOND) OF TORTS § 447 comment e (1965).
164. Id. § 442(d). See supra note 152.
165. See RESTATEMENT (SECOND) OF TORTS § 452 (1965). This section provides:

(1) Except as stated in Subsection (2), the failure of a third person to act to
prevent harm to another threatened by the actor's negligent conduct is not a
superseding cause of such harm.
(2) Where, because of lapse of time or otherwise, the duty to prevent harm
to another threatened by the actor's negligent conduct is found to have shifted
from the actor to a third person, the failure of the third person to prevent
such harm is a superseding cause.

Id.
166. Id. § 452(2). See supra note 165.
167. RESTATEMENT (SECOND) OF TORTS § 442(e) (1965). See supra note 152.
168. RESTATEMENT (SEcOND) OF TORTS § 442(f) (1965). See supra note 152.
169. See RESTATEMENT (SECOND) OF TORTS §§ 448, 449 (1965). Section 448 provides:

The act of a third person in committing an intentional tort or crime is a super-
seding cause of harm to another resulting therefrom, although the actor's neg-
ligent conduct created a situation which afforded an opportunity to the third
person to commit such a tort or crime, unless the actor at the time of his neg-
ligent conduct realized or should have realized the likelihood that such a situ-
ation might be created, and that a third person might avail himself of the
opportunity to commit such a tort or crime.

Id. § 448. Section 449 provides:
If the likelihood that a third person may act in a particular manner is the haz-
ard or one of the hazards which makes the actor negligent, such an act
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CASE LAW ON SUPERSEDING CAUSE

Following the United States Supreme Court's adoption of com-
parative fault in Reliable Transfer Co., at least one court of appeals
has rejected the use of the doctrine of superseding cause in admiralty
cases. 17 0 In Hercules, Inc. v. Stevens Shipping Co., 171 the United
States Court of Appeals for the Eleventh Circuit considered whether
it could continue applying the doctrine of superseding cause in light
of the Supreme Court's holding in Reliable Transfer Co. 172

In Hercules, the plaintiff Hercules, Incorporated ("Hercules")
chartered one of its barges to another company for the purpose of de-
livering telephone poles to Puerto Rico.1 73 One of the defendants,
the Stevens Shipping Company ("Stevens Shipping"), had loaded the
telephone poles onto the barge owned by Hercules. 74 Stevens Ship-
ping used only two wires to secure each batch of poles despite the
recommendations of a marine surveyor that at a minimum three
wires should have been used.175

During the course of the voyage to Puerto Rico, the captain of
the tug towing the barge noticed that the barge had severely tilted
toward its left side.176 The tug captain notified Hercules of the prob-
lem and Hercules directed the tug captain to infuse water into cer-
tain compartments inside the barge so that the barge would return to
a level position.177 Although the barge returned to a level position
after water was infused into the compartments, the tug captain noti-
fied Hercules that he thought the situation was still less than desira-
ble.178 Hercules, however, decided that the tug should proceed to tow
the barge to Puerto Rico.179 The barge subsequently sank and lost its
cargo while en route to Puerto Rico.'8 0

Hercules sued the towing company and another defendant, a
towage company that provided towage for Hercules, for damages to

whether innocent, negligent, intentionally tortious, or criminal does not pre-
vent the actor from being liable for harm caused thereby.

Id. § 449.
170. Lone Star Indus., Inc. v. Mays Towing Co., 927 F.2d 1453, 1458 (8th Cir. 1991)

(stating that "[flollowing Reliable Transfer Co., the Eleventh Circuit has rejected the
application of superseding cause in admiralty").

171. 765 F.2d 1069 (11th Cir. 1985).
172. Id. at 1075.
173. Id. at 1070.
174. Id. at 1071.
175. Id.
176. Id.
177. Id. Hercules' naval architects offered three solutions to correct the listing of

the barge and Hercules chose the third method because it was the most practicable. Id.
178. Id.
179. Id. at 1071-72.
180. Id. at 1072.

1026 [Vol. 25



CA USA TION IN ADMIRALTY

the barge allegedly caused by the defendants. 181 The trial court held
that because Hercules and the defendants were each negligent in
causing the loss of the cargo, liability would be apportioned to each
party in proportion to their respective degrees of fault.'8 2

On appeal, Stevens Shipping argued that although it may have
been negligent in loading the cargo, the negligence of Hercules and
another defendant, in failing to correct subsequent problems that
arose, superseded the negligence of the Stevens Shipping Com-
pany.'8 3 The United States Court of Appeals for the Eleventh Cir-
cuit noted first that the United States Supreme Court in 1975 had
rejected the divided-damages rule in favor of a system of comparative
fault.lM4 The Eleventh Circuit stated that under a system of compar-
ative negligence, there is no justification for applying the doctrine of
superseding cause. 185 The court held that, in admiralty cases, dam-
ages must be apportioned between the negligent parties in proportion
to their respective degrees of fault "[u]nless it can truly be said that
one party's negligence did not in any way contribute to the loss." '18 6

The court rejected the claim of Stevens Shipping and reasoned that
the doctrine of superseding cause could not be utilized to circumvent
the comparative fault rule adopted by the Supreme Court in Reliable
TranSfer Co..187

In Nunley v. M/V Dauntless Colocotronis,18 8 the United States
Court of Appeals for the Fifth Circuit stated that the doctrine of su-
perseding cause may still apply in certain types of admiralty cases. 189

The dispute in Nunley arose after a vessel, the M/V Dauntless
Colocotronis ("Dauntless"), was damaged when it collided with a
wrecked barge ("Wrecked Barge") that had sunk three years ear-
lier.19° The Wrecked Barge sunk after several barge owners upriver
("Upriver Defendants") had collided with the Wrecked Barge.19 1

The Wrecked Barge had never been marked so as to be identifiable
as a wreck for subsequent passing vessels.192 The court examined the
application of the doctrine of superseding cause on the facts of that

181. Id.
182. Id. The trial court found that Hercules was 35% negligent, that Stevens Ship-

ping Company and another defendant were each 35% negligent, and that the remain-
ing defendant was 10% negligent. Id.

183. Id. at 1075.
184. Id. (citing Reliable Transfer Co., 421 U.S. at 397).
185. Id. See supra notes 132-51 and accompanying text.
186. Hercules, Inc., 765 F.2d at 1075.
187. Id. at 1075-76
188. 727 F.2d 455 (5th Cir. 1984).
189. Id. at 465-66.
190. Id. at 457.
191. Id.
192. See id.
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case. 193

The court acknowledged that the Supreme Court had adopted a
system of comparative fault to allocate responsibility among negli-
gent parties in admiralty collision cases.194 The Fifth Circuit dis-
cussed at length the negligence of the parties who had caused the
shipwreck and had subsequently failed to mark it, thereby inviting
subsequent collisions with the unmarked wreck.195 The court noted
that a United States statute required the owner of a submerged
wreck to mark and remove the wreck.1' The court stated that the
failure of the owner of the Wrecked Barge to mark the wreck may
have superseded the negligence of the Upriver Defendants in certain
circumstances. 197 The court, however, stated that it could not resolve
the issue because the case solely involved a judgment on the
pleadings.

198

In Sinram v. Pennsylvania Railroad,199 the. plaintiff barge
owner sued the defendant towing company for the sinking of the
plaintiff's coal barge after a collision occurred while the tug of the
towing company was towing the coal barge.2 0 The towing company
had picked up the coal barge and towed the barge, along with other
barges, to South Amboy.201 During the trip, another tug came along
side the coal barge and struck the barge so severely that the barge
nearly capsized.2 0 2 The weather during the trip was cold and it was
snowing hard.20 3

After the towing company had delivered the coal barge to South
Amboy, an employee of the barge owner attempted to ascertain
whether the barge had been damaged, but the barge was covered
with ice and the employee could not ascertain any damages. 2° 4 The
barge owner then let the barge sit idle for at least three days before
the barge sank.2 05 The lower court awarded full damages to the

193. Id. at 463-66.
194. Id. at 463.
195. Id. at 464-65.
196. Id. at 458 (referring to the Wrecked Act, 33 U.S.C. § 409).
197. Id. at 465-66. The court did not expand on what these "certain circumstances"

were. See id.
198. Id. at 466.
199. 61 F.2d 767 (2d Cir. 1932).
200. Id. at 768.
201. Id.
202. Id. There was testimony that a tug "came along side, struck the [coal] barge a

heavy blow on her port quarter, nearly capsizing her, driving her forward against the
barge ahead, and breaking some planks forward." Id.

203. Id.
204. Id.
205. Id.
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barge owner.2 °6

The United States Court of Appeals for the Second Circuit dis-
agreed with the holding of the lower court.20 7 Judge Learned Hand,
who wrote the opinion of the court, first noted that the barge owner
was aware that his coal barge had sustained damages, and that the
damages were serious.20 8

Judge Hand stated that the employee of the barge owner, by
neglecting to go below the deck of the coal barge to inspect its inte-
rior, consequently failed to discover the cracks in the front of the
coal barge, which should have been visible due to the heavy collision
which had occurred.20 9 Judge Hand further stated that even if the
weather prevented the barge owner's employee from properly exam-
ining the coal barge, the employee should have objected to the load-
ing of the barge because it would have been unsafe to allow the barge
to be loaded if there was a crack in the barge.210 The court held that
because the barge owner failed to carry out its duty to protect itself,
the towing company was exonerated from all damages sustained by
the coal barge after the collision.21 ' The court held that the towing
company was liable for the damage that resulted from the collision
but not for any subsequent damage. 212

ANALYSIS

In Lone Star Industries, Inc. v. Mays Towing Co.,213 the 'United
States Court of Appeals for the Eighth Circuit held that the doctrine

206. Id. On appeal, the United States Court of Appeals for the Second Circuit con-
cluded that the plaintiff's barge was very old and unseaworthy. Id.

207. Id. at 769.
208. See id. Judge Hand noted that the barge owner "thought that his barge had

been injured ... [and that] he did not suggest that the collision was trifling." Judge
Hand also noted that the employee of the barge owner "knew that she [the coal barge]
had been struck above the water line, and he [the employee] should have considered
that her injuries, if there were any, might not betray themselves by leaks while she
was light." Id.

209. Id.
210. Id.
211. Id. The barge owner was Sinram Brothers. Id.
212. See id. See also The Mars, 9 F.2d 183, 183-84 (S.D.N.Y. 1914). In The Mars, the

United States District Court for the Southern District of New York held that the de-
fendant barge owner, whose barge had collided into the plaintiff's barge, was not liable
for damages resulting from the subsequent sinking of the plaintiff's barge. Judge
Learned Hand, writing for the court, reasoned that because the collision occurred dur-
ing the day and that "[e]verybody who was in the neighborhood knew that there was a
collision here," the plaintiff acted unreasonably by proceeding to load the barge with-
out inspecting the barge for damages. Judge Hand concluded that the defendant was
liable only for collision damages to the plaintiff's barge because "the subsequent dam-
ages are due to an independent act of negligence, which supervenes in time." Id.

213. 927 F.2d 1453 (8th Cir. 1991).
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of superseding cause may be invoked in admiralty cases.21 4 Although
the court recognized that both Lone Star Industries ("Lone Star")
and Mays Towing Company ("Mays Towing") were negligent in caus-
ing damages to the Lone Star barge, the court concluded that the
damages resulting from the sinking and loss of the barge and its
cargo had to be borne by Lone Star.215 The court found that the neg-
ligence of Lone Star in failing to conduct an inspection of the barge
before unloading it constituted a superseding cause to the negligence
of Mays Towing in causing a fracture in the stern log of the barge.216

Before reaching its conclusion, however, the court first consid-
ered whether the United States Supreme Court decision in United
States v. Reliable Transfer CO. 2 1 7 precluded the application of the
doctrine of superseding cause in admiralty cases.218 In Reliable
Transfer Co., the Supreme Court discarded the long-standing divided-
damages rule in admiralty and replaced it with a comparative negli-
gence system of fault.21 9 The Eighth Circuit's holding in Lone Star
Industries, Inc. does not contradict the Supreme Court's holding in
Reliable Transfer Co. because there is no inconsistency between the
doctrine of superseding cause and a system of comparative
negligence.

220

ADOPTION OF COMPARATIVE NEGLIGENCE IN ADMIRALTY CASES

The issue addressed by the Supreme Court in Reliable Transfer
Co. was whether the divided-damages rule in American admiralty
cases should be replaced by a rule of comparative negligence, which
allocates "liability for damages in proportion to the relative [degrees
of] fault of each party."' 22 ' The Court stated that the divided-dam-
ages rule often resulted in the opposite of what the Supreme Court
sought to achieve - the equitable and just allocation of damages -

when it adopted the divided-damages rule.2 2 2 The Court concluded
that an equitable and just allocation of damages "can be more nearly
realized by a standard that allocates liability for damages according to
comparative fault whenever possible. '223 Liability for property dam-
age in admiralty cases would be divided equally only where it would
not be possible to fairly measure the comparative degrees of fault

214. Id. at 1459.
215. Id. at 1461.
216. Id. at 1459-60.
217. 421 U.S. 397 (1975).
218. Lone Star Indus., Inc., 927 F.2d at 1458.
219. Reliable Transfer Co., 421 U.S. at 411.
220. See infra notes 260-63 and accompanying text.
221. Reliable Transfer Co., 421 U.S. at 398.
222. Id. at 410-11.
223. Id. at 411.
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among the parties.224

In Reliable Transfer Co., the Court simply did not deal with the
question of legal cause. 22 5 The Court did not mandate the removal of
causation rules.2 2 8 Instead, the Court implicitly identified contribut-
ing cause and fault as a prerequisite to the allocation of damages pro-
portionately by stating that "when two or more parties have
contributed by their fault to cause property damage in a maritime
collision or stranding, liability for such damage is to be allocated
among the parties proportionately to the comparative degree of their
fault. 2 27 Liability will not be imposed if one of the colliding vessels
was not at fault.228  Even though the defendant's negligence may
have caused the plaintiff's injury, a superseding cause may still oper-
ate to preclude proximate cause.229 The issue of allocating fault is
not reached when a court finds that an intervening force superseded
the defendant's negligence so that the defendant's negligence was not
the proximate cause of the plaintiff's injury.23 0

TWO-TIERED CAUSATIVE ANALYSIS

An essential element in a plaintiff's cause of action under admi-
ralty tort law is proof that the defendant's wrongful act caused the
plaintiff's injury.2 31 Causation in admiralty tort law is similar to cau-
sation in common law.23 2 Causation in admiralty tort law is properly
a two-tier analysis.2 3 3  The first tier of the causation analysis is
whether the resulting harm to the plaintiff would have been pre-
vented if the defendant's negligent omission or act had not

224. Id.
225. Lone Star Indus., Inc., 927 F.2d at 1459. See Reliable Transfer Co., 421 U.S. at

397-411.
226. See Note, Last Clear Chance in Admiralty: A Divided Doctrine, 66 TEX. L.

REV. 133, 153 (1987) (stating that "[alithough Reliable Transfer should abrogate amelio-
rative doctrines, it does not mandate the elimination of causation rules").

227. Reliable Transfer Co., 421 U.S. at 411 (emphasis added). See also Note, 66 TEX.
L. REV. at 153.

228. Note, 66 TEX. L. REV. at 153.
229. Lone Star Indus., Inc., 927 F.2d at 1459. A defendant's negligent act consti-

tutes a legal cause to the plaintiff's injury when the defendant's conduct was a sub-
stantial factor in causing the injury. See supra note 130. A superseding cause,
however, will operate to relieve the defendant of his negligent act even though his
negligent act was a substantial factor in producing the injury. Restatement (Second)
of Torts § 431, at 429, comment d (1965). Section 442 enumerates the important consid-
erations used in determining whether an intervening force constitutes a superseding
cause. See supra note 152 and accompanying text.

230. Lone Star Indus., Inc., 927 F.2d at 1459.
231. T. SCHOENBAUM, ADMIRALTY & MARITIME LAW § 4-8, at 138 (1987).
232. Id. Causation in admiralty tort differs from common law in certain special-

ized causes of action given to seamen in addition to other maritime workers. Id.
233. Id.
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occurred. 234

In Lone Star Industries, Inc., the resulting harm to Lone Star
was the sinking of the LS 1501 barge and the loss of its cargo.235

Under the first tier of the causation analysis, the question is whether
the LS 1501 would have sunk if there had been no fracture in the
stern log of the LS 1501.236 There was no dispute among the parties
in Lone Star Industries, Inc. that the LS 1501 sank because water
leaked into the rear compartments of the LS 1501 through the crack
in the stern log.2 37 One issue, however, was whether the crack in the
barge was caused by Mays Towing.238 The United States District
Court for the Eastern District of Missouri found that the LS 1501 was
seaworthy and undamaged when Mays Towing took control of the
barge in Cape Girardeau, Missouri.239 The court also found that the
fracture in the stern log of the LS 1501 caused the barge to sink.240

The court, however, failed to specify any instances of negligent con-
duct on the part of Mays Towing that may have caused the crack.24 1

Furthermore, the court did not discuss what may have caused the
crack in the LS 1501.242 The court relied instead on the doctrine of
res ipsa loquitur to raise the inference of the negligence of Mays
Towing.243 The court concluded that the damage to the LS 1501 oc-
curred during the interim when Mays Towing took control of the LS
1501 and towed it from Cape Girardeau to Memphis for unloading.2 "

An expert witness for Lone Star had testified that the fracture
to the LS 1501 could only have been caused by a substantial impact,
and that the fracture could not have occurred by normal wear and
tear.245 An expert witness for Mays Towing, however, testified that
an indentation to the stern log of the LS 1501 could have occurred by
normal contact of the LS 1501 with another vessel that was consis-
tent with the normal safe handling of the LS 1501.246 The expert
witness for Mays Towing further testified that the indentation most
likely cracked because the LS 1501 was old and its steel brittle and

234. Id.
235. Lone Star Indus., Inc. v. Mays Towing Co., 725 F. Supp. 440, 441 (E.D. Mo.

1989).
236. See T. SCHOENBAUM, supra note 231, § 4-8, at 138.
237. Lone Star Indus., Inc., 927 F.2d at 1455.
238. Id. at 1455-56.
239. Mays Towing Co., 725 F. Supp. at 443.
240. Lone Star Indus., Inc., 927 F.2d at 1455.
241. Id. at 1455-56. See Mays Towing Co., 725 F. Supp. at 441-46.
242. Lone Star Indus., Inc., 927 F.2d at 1455-56. See Mays Towing Co., 725 F. Supp.

at 441-46.
243. Mays Towing Co., 725 F. Supp. at 443.
244. Id. at 443-44.
245. Lone Star Indus., Inc., 927 F.2d at 1458.
246. Id.
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fatigued due to the cold weather.247

Because of the contrary testimony given by the expert witnesses,
the United States Court of Appeals for the Eighth Circuit stated that
the court doubted that it would have arrived at the same conclusion
as that of the district court.248 Assuming, however, that Mays Tow-
ing had caused the fracture to the stern log of the LS 1501 and that
the sinking of the LS 1501 would have been prevented if Mays Tow-
ing did not cause the fracture, the inquiry as to whether the negli-
gence of Mays Towing caused the sinking of the LS 1501 does not
end.

249

The second tier of the causation analysis deals with the proxi-
mate cause inquiry.25° The focus of this part of the analysis is on the
question of whether a superseding cause or any policy consideration
absolved Mays Towing of liability.251 Although Mays Towing may

have been clearly negligent in causing the fracture to the stern log of
the LS 1501, Lone Star or a third party may have done some act that
superseded the negligence of Mays Towing.25 2 In admiralty tort
cases, however, damages and liability are apportioned among the
multiple parties pursuant to the doctrine of comparative negli-
gence.253 The superseding cause doctrine is therefore applied to ex-
clude direct causation.254 If the superseding cause doctrine is not
applicable or invoked, the court will apportion damages and liability
under the doctrine of comparative negligence.25

Under a system of comparative negligence, if more than one
party is responsible for an occurrence, then the liability for damages
is allocated proportionately among the parties according to their re-
spective degrees of fault.2

56 The superseding cause doctrine can
therefore properly be applied by a court to preclude a finding that
the defendant's negligence was a proximate cause of the plaintiff's
injury.257 A superseding cause operates to cut off the negligence of a
defendant whose antecedent negligence caused the plaintiff's injury

247. Id. The LS 1501, LS 1502, and LS 1503 barges owned by Lone Star had been
in use by the predecessor company to Lone Star and by Lone Star for approximately
40 years. Mays Towing Co., 725 F. Supp. at 441.

248. Lone Star Indus., Inc., 927 F.2d at 1458.
249. See T. SCHOENBAUM, supra note 231, § 4-8, at 138-39.
250. Id. at 139.
251. See id.
252. Id.
253. Reliable Transfer Co., 421 U.S. at 411 (discarding the historical divided-dam-

ages rule in favor of a system of comparative negligence for American admiralty
cases).

254. T. SCHOENBAUM, supra note 231, § 4-8, at 139.
255. Id.
256. Reliable Transfer Co., 421 U.S. at 411.
257. T. SCHOENBAUM, supra note 231, § 4-8, at 139.
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but whose negligent act is no longer regarded as the proximate cause
of the plaintiff's injury.258 Of course, if the superseding cause doc-
trine is not applicable or invoked to relieve the defendant from liabil-
ity, the court must apportion the damages and liability among the
parties at fault in accordance with a system of comparative
negligence.

2 59

The court in Lone Star Industries, Inc. was correct in finding
that there is no inconsistency between the doctrine of superseding
cause and a system of comparative negligence.260 A court's applica-
tion of the doctrine of superseding cause is a logical antecedent to ap-
plication of comparative negligence.261 If a court can employ the
superseding cause doctrine to attribute damages to separate causes,
then there is no need to apply the doctrine of comparative negli-
gence.262 If the negligence of Mays Towing was not the proximate
cause of the sinking of the LS 1501 and the loss of the cargo, then the
court could not apportion fault among Lone Star and Mays Towing
because the issue of apportioning fault in such an instance could
never be reached.26 3

The negligence of Mays Towing would constitute a proximate
cause of the sinking of the LS 1501 and the loss of its cargo if the
negligence of Mays Towing was a substantial factor in causing the LS
1501 to sink.264 It is necessary that the negligence of Mays Towing be
a substantial factor in causing the LS 1501 to sink in order for Mays
Towing to be liable for its negligence.26 5 The question, however, of
whether the negligence of Mays Towing substantially caused the
sinking of the LS 1501 is not of itself necessarily conclusive in deter-
mining the liability of Mays Towing.266 Even assuming the negli-
gence of Mays Towing was a substantial factor in causing the LS 1501
to sink, there are certain rules that function to relieve Mays Towing
from liability for its negligence because of the manner in which the
negligence of Mays Towing caused the sinking of the LS 1501.267 One
of the rules that may operate to relieve Mays Towing from liability
for its negligent conduct is the doctrine of superseding cause. 268 A

258. Lone Star Indus., Inc., 927 F.2d at 1462 (Gibson, J., dissenting).
259. T. SCHOENBAUM, supra note 231, § 4-8, at 139.
260. See Lone Star Indus., Inc., 927 F.2d at 1459.
261. Id.
262. T. SCHOENBAUM, § 4-8, at 139 n.8.
263. See Lone Star Indus., Inc., 927 F.2d at 1459.
264. See supra note 130.
265. RESTATEMENT (SECOND) OF TORTS § 431(a), at 428 (1965). See supra note 130.
266. RESTATEMENT (SECOND) OF TORTS § 431(a), at 428 (1965). See supra note 130.
267. See supra note 130.
268. See RESTATEMENT (SECOND) OF TORTS § 431 comment d at 429-30 (1965).

Comment d to Section 431 states that "[tihere are certain rules which operate to re-
lieve a negligent actor from liability because of the manner in which his negligence
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superseding cause may function as a rule of law to prevent a finding
that the negligence of Mays Towing was the proximate cause of the
sinking of the LS 1501 and the loss of its cargo.269

SUPERSEDING CAUSE

Section 442 of the Restatement Second of Torts sets forth several
factors a court may consider in ascertaining whether an intervening
force constitutes a superseding cause to a defendant's negligence.270

The first factor a court may consider is whether the intervening
cause brought about a different injury than that which would other-
wise have occurred from the actor's negligence.27 1

In Lone Star Industries, Inc., this first factor was the most im-
portant factor for the court to consider.272 The negligence of Lone
Star in failing to inspect the LS 1501 before unloading it produced a
harm, the sinking of the LS 1501, which was different in kind than
that which would otherwise have occurred, the LS 1501 sustaining a
crack in its stern log. 2 7 3 The intervening force in Lone Star Indus-
tries, Inc. was the negligence of Lone Star in failing to inspect the LS
1501 before unloading it. 27 4

The testimony at trial in Lone Star Industries, Inc. showed that
it was unlikely that any water leaked into the LS 1501 during the pe-
riod when Mays Towing was towing the LS 1501 from Cape Girar-
deau to Memphis because the crack in the LS 1501 was frozen over
with ice and was above the waterline. 275 After the LS 1501 arrived in
Memphis, it remained moored to a dock owned by Lone Star and the
barge was not unloaded for several days during the Christmas holi-
day.276 The barge, fully loaded with cement, never listed or tilted

produces it, even though his negligent conduct is a substantial factor in bringing it
about. These rules are stated in §§ 435-461." Id. at 430. Section 442 of the Restate-
ment (Second) of Torts is among one of those rules enumerated in Section 431, and
Section 442 provides the important considerations when determining if an intervening
force constitutes a superseding cause. Id. See id. § 442 at 467. See supra note 152 and
accompanying text.

269. See Lone Star Indus., Inc., 927 F.2d at 1459.
270. RESTATEMENT (SECOND) OF TORTS § 442 (1965). See supra note 152 and ac-

companying text.
271. RESTATEMENT (SECOND) OF TORTS § 442(a) (1965). See supra note 152.

272. Lone Star Indus., Inc., 927 F.2d at 1459.
273. Id.
274. Id.
275. Id. The testimony at trial indicated that the fracture in the stern log of the

LS 1501 was between eight and twelve inches above the waterline, and that there was
between three to twelve inches of ice accumulated over the stern log of the LS 1501.
Id.

276. Id.
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while it remained moored to the dock during those several days.277

The LS 1501 sank and lost its cargo only because water leaked into
the LS 1501 during the unloading of the cargo, when the rear of the
barge became submerged, causing the ice covering the crack to melt
and allow water to enter into the stern compartments of the LS 1501
through the crack.2 7 8

The rear of the LS 1501 submerged during the unloading because
it was the practice of the employees of Lone Star to unload cargo
from the front of the barges first and work toward the back, which
naturally caused the back of the barges to submerge during the un-
loading.279 Inspection of the stern compartments of the barge for
damage before unloading was therefore especially critical to Lone
Star because of the practice of its employees in unloading the
barges.280 Prior to unloading, the employees of Lone Star failed to
examine the rear interior compartments of the LS 1501 because of ice
accumulation around the rear hatches.2 81 The employees of Lone
Star nevertheless decided to unload the LS 1501.282 If Lone Star had
not been negligent in failing to inspect the LS 1501 before unloading
it, the barge could have remained moored at the dock indefinitely
without sinking.283 The Lone Star terminal manager in Memphis ad-
mitted at trial that the LS 1501 would not have sunk if it had not
been unloaded.284 The negligence of Lone Star in failing to inspect
the LS 1501 before unloading it thus caused the LS 1501 to sink, a
harm that was different in kind than that which would otherwise
have occurred, the LS 1501 sustaining a crack in its stern log. 28 5

The second factor a court may consider is whether the operation
or the consequences of the intervening force were extraordinary
under the existing circumstances. 286 Under the second factor, if a
court, in hindsight, finds that a highly extraordinary force intervened

277. Id. There was also testimony at trial that the IS 1501 did not list while it was
en route to Memphis. Id.

278. Id. at 1459-60.
279. Id. at 1455.
280. Id.
281. Id.
282. Id.
283. Id. at 1460.
284. Id. The United States Court of Appeals for the Eighth Circuit also noted that

employees of Lone Star admitted they took a calculated risk when they decided to pro-
ceed and unload the LS 1501 without conducting an inspection of the rear compart-
ments. Id. at 1455.

285. Id. at 1459.
286. RESTATEMENT (SECOND) OF TORTS § 442(b) (1965). See supra note 152 and ac-

companying text. The United States Court of Appeals for the Eighth Circuit did not
consider this factor because its consideration of Sections 442(a) and 442(c) of the Re-
statement (Second) of Torts was sufficient to establish a superseding cause. See Lone
Star Indus., Inc., 927 F.2d at 1459-61.
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and operated upon the defendant's wrongful act, the court may deem
the intervening force a superseding force. 28 7

In Lone Star Industries, Inc., the intervening force was the negli-
gence of Lone Star in failing to inspect the LS 1501 barge before un-
loading it.2 88 The usual practice of the Lone Star employees was to
follow a standard pre-unloading inspection of the barges, which usu-
ally involved "opening all the hatches and entering the void compart-
ments to look for water and hull damage. '28 9 The Lone Star
employees disregarded its standard pre-unloading inspection policy
when they unloaded the LS 1501.290 Consequently, it is arguable that
the failure of the Lone Star employees to inspect the LS 1501 was not
normal but extraordinary under the circumstances because it was not
reasonably foreseeable to Mays Towing that the Lone Star employees
would engage in such negligent conduct.291

The Restatement Second of Torts provides a third factor to de-
termine if an intervening force constitutes a superseding cause to the
defendant's negligence.292 Under the third factor, the inquiry is
whether the intervening force was independent of the situation cre-
ated by the defendant's wrongful act, or whether the intervening
force was a normal result of the danger created by the defendant's
negligence.2 93 If the intervening force is a normal consequence of the
defendant's negligence, then the intervening force does not constitute
a superseding cause.294 The negligence of Lone Star in failing to in-
spect the LS 1501 before unloading it was an affirmative act that was
not related to any negligence of Mays Towing.295 The intervening
force was not an ordinary result of the condition produced by the
negligence of Mays Towing.296 The Lone Star terminal manager tes-
tified that even though the normal practice of Lone Star was to open
the rear hatches of its barges and examine the rear compartments,
Lone Star intentionally unloaded the LS 1501 after the employees of
Lone Star were unable to remove the rear hatches:

Q: And what you [the Lone Star terminal manager] did, sir,
really is, you took a calculated risk based on two things -

287. See supra note 156. See also RESTATEMENT (SECOND) OF TORTS § 435 comment
c (1965).

288. Lone Star Indus., Inc., 927 F.2d at 1459.
289. Id. at 1455.
290. Id.
291. See id. at 1460.
292. RESTATEMENT (SECOND) OF TORTS § 442(c) (1965). See supra note 152 and ac-

companying text.
293. RESTATEMENT (SECOND) OF TORTS § 442(c) (1965). See supra note 152 and ac-

companying text.
294. See supra note 158.
295. Lone Star Indus., Inc., 927 F.2d at 1460.
296. Id.
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based on the fact that the [LS] 1502 unloaded without any
problems even though it was covered with ice, and you
couldn't inspect [the barge], and based upon the fact that vis-
ibly it [the LS 1501] was riding level in the water. And so
with... [that] in mind, you ... decided that you could take
the calculated risk and attempt to unload the [LS 1501]
barge; isn't that what happened?

A: Yes, sir.
2 9 7

The testimony by the Lone Star terminal manager shows that
the negligence of Lone Star was not sufficiently connected to the
negligence of Mays Towing for Mays Towing to be liable for the sink-
ing for the LS 1501 and the loss of its cargo. 298 Mays Towing could
not have reasonably anticipated the negligence of Lone Star, and
Mays Towing cannot be held negligent for failing to anticipate such
acts.2  The fact that Lone Star might have unloaded the LS 1501
before inspecting it did not come inside the scope of the risks imputa-
ble to Mays Towing given the circumstances. 3°° The Restatement
Second of Torts provides three more factors for a court to consider,
but these factors were not considered by the court in Lone Star In-
dustries, Inc..301

The negligence of the Lone Star employees in failing to inspect

297. Id.
298. Id.
299. Id. See PROSSER AND KEETON ON THE LAW OF TORTS § 44, at 311 (W. Keeton

5th ed. 1984) (stating that a defendant may be negligent only if the intervening force is
reasonably foreseeable).

300. Lone Star Indus., Inc., 927 F.2d at 1460. See PROSSER & KEETON ON THE LAw
OF TORTS, supra note 299, § 44, at 312 (stating that there is "virtually unanimous agree-
ment that the liability must be limited to cover only those intervening causes which lie
within the scope of the foreseeable risk, or have at least some reasonable connection
with it").

301. See Lone Star Indus., Inc., 927 F.2d at 1459-60. The fourth factor under the
Restatement (Second) of Torts Section 442 that a court may consider is whether the
intervening force is caused by a third person's act or a third person's failure to act.
RESTATEMENT (SECOND) OF TORTS § 442(d) (1965). See supra note 152 and accompany-
ing text. This factor was not relevant in Lone Star Indus., Inc. because Lone Star In-
dus., Inc. involved a dispute between Lone Star and Mays Towing, and the intervening
force was caused by the negligence of the Lone Star employees rather than by a third
person. See Lone Star Indus., Inc., 927 F.2d at 1453-55. The Eighth Circuit Court in
Lone Star Indus., Inc. did not consider this fourth factor because its consideration of
Sections 442(a) and 442(c) of the Restatement (Second) of Torts was sufficient to estab-
lish a superseding cause. Id. at 1459-60.

The fifth factor under the Restatement (Second) of Torts Section 442 that a court
may consider is whether the intervening force is due to a third person's wrongful act
towards the plaintiff and which, in itself, subjects the third person to liability as
against the plaintiff. RESTATEMENT (SECOND) OF TORTS § 442(e) (1965). See supra note
154 and accompanying text. This factor was not relevant in Lone Star Indus., Inc. be-
cause Lone Star Indus., Inc. only involved a dispute between two parties. See Lone
Star Indus., Inc., 927 F.2d at 1453-55. The Eighth Circuit in Lone Star Indus., Inc. did
not consider this fifth factor because its consideration of Sections 442(a) and 442(c) of
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the LS 1501 before unloading it was an intervening force that super-
seded the negligence of Mays Towing.30 2 The negligence of Lone
Star was a superseding cause because it caused the sinking of the LS
1501, which was a harm that was different in kind than that which
would otherwise have occurred (the LS 1501 sustaining a crack in its
stern log), and the intervening force was not an ordinary result of the
condition produced by the negligence of Mays Towing.30 3 Although
the district court had found that Mays Towing was partly negligent,
the negligence of Lone Star relieved Mays Towing of liability for the
sinking of the LS 1501 and the loss of its cargo.3° 4 The negligence of
Mays Towing was not the proximate cause of the sinking of the LS
1501 and the loss of its cargo; consequently, the court in Lone Star
Industries, Inc. was correct in refusing to apportion fault among
Lone Star and Mays Towing because the court could never have
reached the issue of apportioning fault.30 5 The court's application of
the doctrine of superseding cause was a logical antecedent to applica-
tion of comparative negligence.3°6 There is no inconsistency between
comparative fault and the court's application of superseding cause. 30 7

The court's decision is further buttressed by the decision of at least
one court of appeals from another jurisdiction.3 0 8

CASE LAW FROM OTHER JURISDICTIONS

The United States Court of Appeals for the Fifth Circuit in
Nunley v. M/V Dauntless Colocotronis,3° 9 acknowledged that the
Supreme Court had adopted a system of comparative fault to allocate
responsibility among negligent parties in admiralty collision cases.310

The Fifth Circuit discussed at length the negligence of the parties
who had caused the shipwreck and had subsequently failed to mark
it, thereby inviting subsequent collisions with the unmarked

the Restatement (Second) of Torts was sufficient to establish a superseding cause. Id.
at 1459-60.

The final factor that a court may consider under the Restatement (Second) of
Torts Section 442 is the degree of culpability of the third person's wrongful act which
set the intervening force in operation. RESTATEMENT (SECOND) OF TORTS § 442(f)
(1965). See supra note 152 and accompanying text. This final factor was not relevant
in Lone Star Indus., Inc. because this factor deals with instances where a third person
committed an intentional tort or a criminal act. See supra note 169.

302. See supra notes 270-301 and accompanying text.
303. See supra notes 270-301 and accompanying text.
304. Lone Star Indus., Inc., 927 F.2d at 1461.
305. See id. at 1459.
306. See supra notes 260-63 and accompanying text.
307. Lone Star Indus., Inc., 927 F.2d at 1459.
308. See infra notes 309-14 and accompanying text.
309. 727 F.2d 455 (5th Cir. 1984).
310. Id. at 463. See supra notes 188-93 and accompanying text.
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wreck.311 The court noted that a United States statute required the
owner of a submerged wreck to mark and remove the wreck.312 The
court stated that the failure of the owner of the wrecked barge to
mark the wreck may have superseded the negligence of the defend-
ants.313 The opinion of the court suggests that the doctrine of super-
seding cause is still a viable doctrine in admiralty cases in the Fifth
Circuit.

3 1 4

In Hercules, Inc. v. Stevens Shipping Co.,3 15 the United States
Court of Appeals for the Eleventh Circuit was faced with the ques-
tion of whether it could continue applying the doctrine of supersed-
ing cause in admiralty cases in light of Reliable Transfer Co..316 The
Eleventh Circuit recognized that the United States Supreme Court in
1975 had rejected the divided-damages rule in favor of a system of
comparative fault.3 17 The court further stated that under a system of
comparative negligence there was no justification for applying the
doctrine of superseding cause.318 The court held that, in admiralty
cases, damages must be apportioned between the negligent parties in
proportion to their degrees of fault "[u]nless it can truly be said that
one party's negligence did not in any way contribute to the loss. ' '319

The doctrine of superseding cause presupposes that the defend-
ant's negligence caused the injury.320 In cases in which the doctrine
of superseding cause is applied, it cannot be said that the defendant's
negligent act did not contribute in any way to the plaintiff's loss.3 21

The opinion of the court suggests that the Eleventh Circuit has fore-
closed use of the doctrine of superseding cause in admiralty tort
cases.3 22 Application of the court's holding in Hercules, Inc. is troub-
lesome because one consequence of the court's holding is that a de-
fendant's negligence would always be the proximate cause of the
plaintiff's injury no matter how remote the defendant's negligent
conduct was to the plaintiff's injury.3 23 Abrogating the doctrine of
superseding cause would mean that the defendant remains liable for
the plaintiff's injury even after the defendant's negligence has been

311. Nunley v. M/V Dauntless Colocotronis, 727 F.2d at 464-65.
312. Id. at 458 (referring to the Wrecked Act, 33 U.S.C. § 409).
313. Id. at 465-66. The court did not expand on what these "certain circumstances"

were. See id.
314. Lone Star Indus., Inc., 927 F.2d at 1459.
315. 765 F.2d 1069 (11th Cir, 1985).
316. Id. at 1075.
317. Id.
318. Id.
319. Id.
320. See PROSSER & KEETON ON THE LAW OF TORTS, supra note 299, § 44, at 301.
321. Lone Star Indus., Inc., 927 F.2d at 1458.
322. Id. at 1458-59.
323. See id. at 1458; see also Hercules, Inc., 765 F.2d at 1075.
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superseded by an intervening force.3 24 The court's holding would be
contrary to the sensible proposition "that there must be a terminus
somewhere, short of eternity, at which the second party becomes re-
sponsible in lieu of the first. '3 25

CONCLUSION

In Lone Star Industries, Inc. v. Mays Towing Co., 326 the United
States Court of Appeals for the Eighth Circuit held that the doctrine
of superseding cause remains a viable doctrine in admiralty tort
cases.327 The holding of the court keeps intact causation rules and
the prerequisite of fault for liability in admiralty tort cases. To abro-
gate the doctrine of superseding cause, which the United States
Court of Appeals for the Eleventh Circuit has apparently done,
would result in a substantial accretion of liability against a defendant
arising out of a single negligent act.328 A defendant's liability for his
negligence could never be cut off no matter how remote the defend-
ant's negligence was to the plaintiff's injury.

The doctrine of superseding cause should not be abrogated be-
cause it serves to assist courts in keeping a defendant's liability
within reasonable bounds against the innumerable possible causes
which may intervene subsequent to the defendant's negligent act.
Courts should adhere to the holding of the Eighth Circuit in future
admiralty tort cases by maintaining the consistency between causa-
tion in admiralty and common law tort. A court holding otherwise
would subject a defendant to greatly increased liability and also en-
courage overzealous plaintiffs to submerge the court with a tide of
lawsuits.

Herman W.H. Lee-'92

324. Lone Star Indus., Inc., 927 F.2d at 1458.
325. PROSSER & KEETON ON THE LAW OF TORTS, supra note 299, § 44, at 319. See

Hercules, Inc., 765 F.2d at 1075.
326. 927 F.2d 1453 (8th Cir. 1991).
327. Id. at 1459.
328. See supra notes 315-25 and accompanying text.
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