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DIRECT SHAREHOLDER LIABILITY UNDER THE
COMPREHENSIVE ENVIRONMENTAL RESPONSE

COMPENSATION AND LIABILITY ACT

INTRODUCTION

The Environmental Protection Agency ("EPA") is empowered
under the Comprehensive Environmental Response, Compensation
and Liability Act ("CERCLA") to clean up and protect the public
from sites contaminated with hazardous wastes.1 Under the broad
enforcement powers granted to it by CERCLA, the EPA may recover
cleanup costs from a variety of potentially responsible parties
("PRPs"). 2 Because the cleanup costs are ordinarily quite expensive,
the determination that a PRP is liable is critical in an EPA hazard-
ous substance response.3 One significant area of litigation involves
whether a shareholder, in spite of traditional notions of corporate
limited liability, can nevertheless be held liable because she exercised
control over a facility that generated or improperly disposed of haz-
ardous substances.4

Although these cases are' not expressly decided on ethical
grounds, courts often consider the ethical ramifications of allowing a
shareholder who participated in an improper waste disposal activity
to escape financial responsibility by hiding behind corporate limited
liability.5 CERCLA, some courts observe, was enacted to finance the
cleanup and treatment of chemically contaminated sites throughout
the country.6 To force the public at large to pay for these costs be-
cause a responsible party enjoys limited liability frustrates the pur-
pose of the statute and defeats the intent of Congress. 7 However, one
court has found it difficult to place liability where it may be "ethi-
cally correct," but not within the purview of the statute.8

The competing viewpoints on this issue are clearly defined.9

1. H.R. REP. No. 1016, 96th Cong., 2d Sess. 1, reprinted in 1980 U.S. CODE CONG.
& ADMIN. NEWS 6119.

2. See infra notes 25-26 and accompanying text.
3. See infra notes 18-20 and accompanying text.
4. See infra notes 28-170 and accompanying text.
5. See infra notes 53-55, 66-69, 116-70 and accompanying text.
6. See inkfra notes 53-55, 66-69, 116-70 and accompanying text.
7. See infra notes 53-55, 66-69, 116-70 and accompanying text.
8. Kempf v. City of Lansing (In re Diamond Reo Trucks, Inc.), 115 B.R. 559, 565-

66 (Bankr. W.D. Mich. 1990).
9. Compare Riverside Mkt. Dev. Corp. v. International Bldg. Prod., Inc., 931 F.2d

327, 330 (5th Cir.), cert. denied, 112 S. Ct. 636 (1991) (holding that a shareholder may
be liable if she personally participates in wrongful conduct) and United States v. Kay-
ser-Roth Corp., Inc., 910 F.2d 24, 26 (1st Cir. 1990), cert denied, 111 S. Ct. 957 (1991)
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Some courts have ruled that a shareholder who exerts a specified de-
gree of control over the corporation may be held directly liable as an
operator of the facility.10 The opposite view is that corporate limited
liability prevails over CERCLA so that shareholders are immune
from direct response costs until Congress clearly announces other-
wise." Both viewpoints are further complicated by lack of consis-
tency even within a particular circuit.12

This Comment first explores the liability provisions of CER-
CLA.'3 Second, this Comment reviews the theories upon which mod-
em limited liability statutes are based. 14 Third, this Comment
surveys the circuit and district court opinions that have addressed the
direct liability of shareholders for CERCLA violations and concludes
with an argument in favor of holding shareholders directly liable if
they are either involved in the decision-making process or if they ac-
tually participate in the hazardous waste disposal by the offending
company that results in environmental contamination. 15

BACKGROUND

LIABILITY UNDER THE COMPREHENSIVE ENVIRONMENTAL RESPONSE
COMPENSATION AND LIABILITY ACT ("CERCLA")

The Comprehensive Environmental Response Compensation and
Liability Act ("CERCLA") was enacted in 1980 to harmonize the va-
riety of overlapping and ineffective federal substances cleanup and
compensation laws passed since hazardous substance control became

(holding shareholder/parent corporation liable as "operator") and United States v.
Northeastern Pharmaceutical & Chem. Co., Inc., 810 F.2d 726, 744 (8th Cir. 1986), cert
denied, 484 U.S. 848 (1987) (holding shareholder individually liable because he partici-
pated in the conduct that violated CERCLA) and New York v. Shore Realty Corp., 759
F.2d 1032, 1050 (2d Cir. 1985) (holding shareholder liable as an "operator" within the
meaning of CERCLA) with Joslyn Mfg. Co. v. T.L. James & Co., Inc., 893 F.2d 80, 82
(5th Cir. 1990), cert. denied, 111 S. Ct. 1017 (1991) (refusing to extend CERCLA liabil-
ity to shareholder).

10. Riverside Mkt Dev. Corp., Inc., 931 F.2d at 330; Kayser-Roth Corp., Inc., 910
F.2d at 26; Northeastern Pharmaceutical, 810 F.2d at 744; Shore Realty Corp., 759 F.2d
at 1052.

11. Joslyn Mjg. Co., 893 F.2d at 83.
12. See Riverside Mkt. Dev. Corp., Inc., 931 F.2d at 330 (holding that a shareholder

may be held directly liable despite the contrary ruling in Joslyn Mfg. Co.); Joslyn Mg.
Co., 893 F.2d at 83 (holding that shareholders cannot be held liable because of corpo-
rate limited liability). Joslyn Mfg. Co. was decided by Circuit Judges Gee, Jones, and
District Judge for the Western District of Louisiana Hunter. Id. at 81. Riverside Mkt.
Dev. Corp., Inc. was decided by Circuit Judges Thornberry, Higginbotham, and Barks-
dale. Riverside Mkt. Dev. Corp., Inc., 931 F.2d at 328.

13. See infra notes 16-27 and accompanying text.
14. See infra notes 28-37 and accompanying text.
15. See infra notes 42-235 and accompanying text.
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a national priority.16 CERCLA applies to the cleanup of leaking in-
active or abandoned sites as well as to emergency responses and
spills.17 Specifically, CERCLA addresses two types of hazardous sub-
stance issues: long-term permanent containment and short-term re-
moval arrangements.' 8 Long-term "remedial" actions are those
consistent with permanent treatment in the event of a release or
threatened release of hazardous substances into the environment,
such as on-site repair or replacement of containers, relocation of resi-
dents, businesses or communities, and action necessary to reduce a

16. Comprehensive Environmental Response, Compensation, and Liability Act of
1980, Pub. L. 96-510, § 101, 94 Stat. 2767 (1980). F. ANDERSON, D. MANDELKER, A.
TARLOCK, ENVIRONMENTAL PROrECTION: LAW AND PoucY 568 (1984); Heidt, Liability
of Shareholders Under the Comprehensive En'ironmental Response Compensation
and Liability Act (CERCLA), 52 OHIO ST. L.J. 133, 149 (1991).

17. F. ANDERSON, D. MANDELKER, A. TARLOCK, supra note 16, at 568.
18. Comprehensive Environmental Response, Compensation, and Liability Act of

1980, As Amended, Pub. L. 99-494, § 102, 100 Stat. 1617 (1986). 42 U.S.C.A. §§ 9601(23),
9601(24) (West Supp. 1991). Section 9601(24) provides:

The terms "remedy" or "remedial action" mean those actions with permanent
remedy taken instead of or in addition to removal actions in the event of a
release or threatened release of a hazardous substance into the environment,
to prevent or minimize the release of hazardous substances so that they do not
migrate to cause substantial danger to present or future public health or wel-
fare or the environment. The term includes, but is not limited to, such actions
at the location of the release as storage, confinement, perimeter protection us-
ing dikes, trenches, or ditches, clay cover, neutralization, cleanup of released
hazardous substances or contaminated materials, recycling or reuse, diversion,
destruction, segregation or reactive wastes, dredging or excavations, repair or
replacement of leaking containers, collection of leachate and runoff, onsite
treatment or incineration, provision of alternate water supplies, and any mon-
itoring reasonably required to assure that such actions protect the public
health and welfare and the environment. The term includes the costs of per-
manent relocation of residents and businesses and community facilities where
the President determines that, alone or in combination with other measures,
such relocation is more cost-effective than and environmentally preferable to
the transportation, storage, treatment, destruction, or secure disposition off-
site of hazardous substances, or may otherwise be necessary to protect the
public health or welfare; the term includes offsite transport and offsite stor-
age, treatment, destruction, or secured disposition of hazardous substances
and associated contaminated materials.

Id. § 9601(24). Section 9601(23) provides:
The terms "remove" or "removal" means the cleanup or removal of released
hazardous substances from the environment, such actions as may be necessary
taken in the event of the threat of release of hazardous substances into the
environment, such actions as may be necessary to monitor, assess, and evalu-
ate the release or threat of release of hazardous substances, the disposal of re-
moved material, or the taking of such other actions as may be necessary to
prevent, minimize, or mitigate damage to the public health or welfare or to
the environment, which may otherwise result from a release or threat of re-
lease. The term includes, in addition, without being limited to, security fenc-
ing or other measures to limit access, provision of alternative water supplies,
temporary evacuation and housing of threatened individuals not otherwise
provided for, action taken under Section 9604(b) of this title, and any emer-
gency assistance which may be provided under the Disaster Relief and Emer-
gency Assistance Act.

Id. § 9601(23).
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threat of a hazardous substance release.' 9 Short-term measures in-
clude the cleanup or removal of released hazardous substances from
the environment and the limitation of exposure to the affected envi-
ronment by construction of fences or temporary evacuation. 20

The Environmental Protection Agency ("EPA") has authority
under CERCLA to employ either of these methods by tapping
Superfund resources and suing for reimbursement from any respon-
sible party.2 ' CERCLA also authorizes the EPA to sue for an injunc-
tion and to force a responsible party to clean up any site or spill
presenting an "imminent and substantial" danger to public health or
welfare or to the environment.22

Liability under CERCLA is strict, even though an explicit provi-
sion for strict liability is not included in the statute.23 According to
the United States Court of Appeals for the Second Circuit, section
9601(32) provides that "liability" under CERCLA is to be the stan-
dard of liability under the Clean Water Act, which is strict liability.24

CERCLA imposes liability on four potentially responsible parties
("PRPs") for cleanup and other associated costs: (1) the current
owner or operator of a facility; (2) any person who owned or operated
a facility at the time of the disposal; (3) any person who arranged for

19. Id. § 9601(24). See supra note 18.
20. 42 U.S.C. § 9601(23) (1988). See supra note 18.
21. Superfund Revenue Act of 1986, Pub. L. 99-499, § 517(a), 100 Stat. 1772 (1986).

26 U.S.C.A. §§ 9507, 9607(a)(4) (West Supp. 1991). Section 9507 established the "Haz-
ardous Substance Superfund" that provides funding for CERCLA. 42 U.S.C.A. § 9507
(West Supp. 1991). 1991 Amendments to CERCLA increased funding to $5.1 billion.
42 U.S.C. § 9611(a) (1991). Section 9607(a)(4) provides that a responsible party is liable
for:

(A) all costs of removal or remedial action incurred by the United States
Government or a State not inconsistent with the national contingency plan;
(B) any other necessary costs of response incurred by any other person con-
sistent with the national contingency plan; and
(C) damages for injury to, destruction of, or loss of natural resources, includ-
ing the reasonable costs of assessing such injury, destruction, or loss resulting
from such a release.

42 U.S.C.A. § 9607(a)(4) (West Supp. 1991).
22. 42 U.S.C. § 9606(a) (1988). This section provides:
In addition to any other action taken by a State or local government, when
the President determines that there may be an imminent and substantial en-
dangerment to the public health or welfare or the environment because of an
actual or threatened release of a hazardous substance from a facility, he may
require the Attorney General of the United States to secure such relief as
may be necessary to abate such danger or threat, and the district in which the
threat occurs shall have jurisdiction to grant such relief as the public interest
and the equities of the case may require. The President may also, after notice
to the affected State, take other action under this section including, but not
limited to, issuing such orders as may be necessary to protect public health
and welfare and the environment.

Id.
23. New York v. Shore Realty Corp., 759 F.2d 1032, 1042 (2d Cir. 1985).
24. Id. at 1042. See 33 U.S.C. § 1321 (1988).
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the disposal of a hazardous waste; and (4) any person who trans-
ported the waste or accepted the waste for transport to the facility.25

The definition of "owner or operator" specifically excludes a person
"who, without participating in the management of a vessel or facility,
holds indicia of ownership primarily to protect his security interest in
the vessel or facility."'26

Liability under CERCLA, however, is subject to three specific
defenses: (1) acts of God, (2) acts of war, and (3) acts or omissions of
a "third party other than an employee or agent of the defendant, or
than one whose act or omission occurs in connection with a contrac-
tual relationship, existing directly or indirectly, with the

25. Comprehensive Environmental Response, Compensation, and Liability Act of
1980, As Amended, Pub. L. 99-499, § 101, 100 Stat. 1615 (1986). 42 U.S.C.A. §§ 9601(9),
9601(20)(A), 9607(a) (West Supp. 1991). Section 9607(a) provides:

Notwithstanding any other provision or rule of law, and subject only to the
defenses set forth in subsection (b) of this section -

(1) the owner or operator of a vessel (otherwise subject to the jurisdic-
tion of the United States) or facility,

(2) any person who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances were dis-
posed of,

(3) any person who by contract, agreement, or otherwise arranged for
the disposal or treatment, or arranged with a transporter for transport for dis-
posal or treatment, of hazardous substances owned or possessed by such per-
sons, by any other party or entity, at any facility owned or operated by
another party or entity and containing such hazardous substances, and

(4) any person who accepts or accepted any hazardous substances for
transport to disposal or treatment facilities or sites selected by such person,
from which there is a release, or a threatened release which causes the incur-
rence of response costs, of a hazardous substance, shall be liable for....

Id. § 9607(a). Section 9601(20)(A) provides:
The term "owner or operator" means (i) in the case of a vessel, any person
owning, operating, or chartering by any demise, such vessel, (ii) in the case of
an onshore facility or an offshore facility, any person owning or operating
such facility, and (iii) in the case of any facility, title or control of which was
conveyed due to bankruptcy, foreclosure, tax delinquency, abandonment, or
similar means to a unit of State or local government, any person who owned,
operated or otherwise controlled activities at such facility immediately before-
hand. Such term does not include a person, who, without participating in the
management of a vessel or facility, holds indicia of ownership primarily to
protect his security interest in the vessel or facility.

Id. § 9601(20)(A). Section 9601(a) provides:
The term "facility" means (A) any building, structure, installation, equipment,
pipe or pipeline (including any pipe into a sewer or publicly owned treatment
works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage
container, motor vehicle, rolling stock, or aircraft, or (B) any site or area
where a hazardous substance has been deposited, stored, disposed of, or
placed, or otherwise come to be located; but does not include any consumer
product in consumer use or any vessel.

Id. § 9601(a).
26. Comprehensive Environmental Response, Compensation, and Liability Act of

1980, Pub. L. 99-499, § 102, 100 Stat. 1617 (1988). 42 U.S.C.A. § 9601(20)(A) (West Supp.
1991). See supra note 25.
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defendant." 27

LIMITED LIABILITY AND CORPORATE SHAREHOLDERS

Limited liability is an integral feature of modern corporate law.2
The general rule of limited liability is that investors are liable only to
the extent of their investment in a corporation.29 Moreover, share-
holders are not generally held accountable for the torts committed by
their corporations.30

Limited liability for corporate investors has traditionally been es-
poused as crucial to encourage economic growth; furthermore, the
rule was the key impetus behind the Industrial Revolution.3 ' By en-
couraging the sale and purchase of stock, limited liability also fosters
investment in companies by many investors.32

Despite the economic usefulness of the doctrine, limited liability
statutes "invite financial irresponsibility by granting immunity" from
liability to the shareholders of incorporated businesses.33 The classic
example is the unfortunate pedestrian who sought compensation af-

27. 42 U.S.C. § 9607(b) (1988). Pub. L. No. 96-510, § 107, 94 Stat. 2781 (1986). This
section provides that:

There shall be no liability under subsection (a) of this section for a person
otherwise liable who can establish by a preponderance of the evidence that
the release or threat of release of a hazardous substance and the damages re-
sulting therefrom were caused solely by-

(1) an act of God;
(2) an act of war;
(3) an act or omission of a third party other than an employee or agent

of the defendant, or than one whose act or omission occurs in connection with
a contractual relationship, existing directly or indirectly, with the defendant
(except where the sole contractual arrangement arises from a published tariff
and acceptance for carriage by a common carrier by rail), if the defendant es-
tablishes by a preponderance of the evidence that (a) he exercised due care
with respect to the hazardous substance concerned, taking into consideration
the characteristics of such hazardous substance, in light of all relevant facts
and circumstances, and (b) he took precautions against foreseeable acts or
omissions of any such third party and the consequences that could foreseeably
result from such acts or omissions; or

(4) any combination of the foregoing paragraphs.
Id.

28. Easterbrook & Fischel, Limited Liability and the Corporation, 52 U. CHI. L.
REV. 89 (1985).

29. Id. at 89-90. If a person -invests $100 in stock, then the person is exposed to
only $100 of risk. Id. at 90.

30. Note, Should Shareholders Be Personally Liable for the Torts of Their Corpo-
rations?, 76 YALE L.J. 1190, 1191 (1967).

31. Dodd, The Evolution of Limited Liability in American Industry: Massachu-
setts, 61 HARv. L. REV. 1351, 1378 (1948). According to Dodd "[n]o doubt the develop-
ment of American industry would eventually have been seriously retarded if our
legislatures had failed to encourage investment by limiting the investor's risk." Id.

32. See Easterbrook & Fischel, 52 U. CH. L. REV. at 90-91.
33. Note, 76 YALE L.J. at 1191.
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ter being struck by a cab.3 The company put forward as assets two
mortgaged cabs and $10,000.35 The stockholder and his ten other
two-cab companies avoided liability.36 Cases such as this raise ques-
tions about the ethical value of what is termed "the corporate
fiction.

3 7

DIRECT SHAREHOLDER LIABILITY

Circuit Court Decisions

The federal courts have grappled with the application of the lia-
bility provisions of CERCLA since it was enacted in 1980.3

8 One ap-
proach, articulated in a recent decision by the United States Court of
Appeals for the Fifth Circuit, is that limited liability statutes prevail
over CERCLA.39 Under this rule, shareholders of a corporation are
immune from response costs even if they participated in the wrong-
ful conduct.40 The opposite view is that a shareholder who partici-
pates in an action subject to a CERCLA response is personally liable
for the cost of such response. 41 Liability becomes direct because the
shareholder is within the CERCLA definition of persons who are
statutorily liable.42

In New York v. Shore Realty Corp. ,4 the United States Court of
Appeals for the Second Circuit held a shareholder personally and di-
rectly liable under CERCLA.44 Donald LeoGrande formed Shore
Realty Corporation to purchase a parcel of New York land and de-
velop condominiums. 45 On the site were several storage tanks con-

34. Walkovszky v. Carlton, 18 N.Y.2d 414, 416, 223 N.E.2d 6, 7, 276 N.Y.S.2d 585,
587 (1966) (limiting the liability of a shareholder because of his shareholder status).

35. Id.
36. Id.
37. Note, 76 YALE L.J. at 1191.
38. See, e.g., Riverside Mkt. Dev. Corp. v. International Bldg. Prod., Inc., 931 F.2d

327, 330 (5th Cir.), cert. denied, 112 S. Ct. 636 (1991) (holding that a shareholder may
be liable if she personally participates in wrongful conduct); United States v. Kayser-
Roth Corp., Inc., 910 F.2d 24, 26 (1st Cir. 1990), cert denied, 111 S. Ct. 957 (1991) (hold-
ing shareholder/parent corporation liable as "operator"); United States v. Northeast-
ern Pharmaceutical & Chem. Co., Inc., 810 F.2d 726, 744 (8th Cir. 1986), cert. denied,
484 U.S. 848 (1987) (holding shareholder individually liable because he participated in
the conduct that violated CERCLA); Shore Realty Corp., 759 F.2d at 1050 (holding
shareholder liable as an "operator" within the meaning of CERCLA); Joslyn Mfg. Co.
v. T.L. James & Co., Inc., 893 F.2d 80, 82 (5th Cir. 1990), cert denied, 111 S. Ct. 1017
(1991) (refusing to extend CERCLA liability to shareholder).

39. See infra notes 75-94 and accompanying text.
40. See infra notes 75-94 and accompanying text.
41. See infra notes 43-74, 95-170 and accompanying text.
42. See intfra notes 43-74, 95-170 and accompanying text.
43. 759 F.2d 1032 (2d Cir. 1985).
44. Id. at 1037.
45. Id. at 1038. The court noted that "[a]ll corporate decisions and actions were

made, directed and controlled by [LeoGrande]." Id.



CREIGHTON LAW REVIEW

taining approximately 700,000 gallons of hazardous substances.4 In
addition, an on-site warehouse contained over 400 drums of chemi-
cals, many of which were leaking.47

At the time of the sale, LeoGrande was aware of the hazardous
chemicals and that the prior owner of the site, a hazardous waste
storage company, had not complied with waste containment regula-
tions.48 Moreover, by the time Shore Realty took title to the prop-
erty, other hazardous materials had been added to the site.49

Although Shore Realty itself made some minor effort to contain the
hazardous substances, LeoGrande admitted that Shore Realty essen-
tially ignored the problems until June, 1984, when the state of New
York determined that cracked storage tanks had resulted in the seep-
age of hazardous substances. 5° New York sued Shore Realty to re-
cover the costs expended by the state to evaluate and supervise
removal actions.5 ' The United States District Court for the Eastern
District of New York granted the state's motion for partial summary
judgment, directing Shore Realty to remove the hazardous sub-
stances stored on the property and holding Shore Realty responsible
for the response costs of the state.5 2

On appeal, the United States Court of Appeals for the Second
Circuit held Shore Realty liable as an owner of the site.53 The court
rejected Shore Realty's argument that it should not be liable because
it did not generate the hazardous substance, but merely purchased an
already contaminated site.5 According to the court, "accepting
Shore's arguments would open a huge loophole in CERCLA's cover-
age. It is quite clear that if the current owner of a site could avoid
liability merely by having purchased the site after chemical dumping
had ceased, waste sites certainly would be sold . . .to new owners
who could avoid the liability otherwise required by CERCLA. ' 55

The court also found that LeoGrande was not shielded by share-

46. Id. The Judge noted that "[i]t is beyond dispute that the tanks and drums
contain 'hazardous substances' within the meaning of CERCLA 42 U.S.C. § 9601(14).
The substances involved . . .are toxic, in some cases carcinogenic, and dangerous by
way of contact, inhalation, or ingestion." Id.

47. Id.
48. Id. The purchase agreement contained an escape clause that allowed Le-

oGrande not to proceed with the sale if he was not satisfied with the results of an envi-
ronmental study. Id. This study was conducted and presented to LeoGrande in July,
1983, and Shore Realty took title on October 13, 1983. Id. at 1039.

49. Id. at 1039.
50. Id.
51. Id. at 1037.
52. Id.
53. Id.
54. Id. at 1045.
55. Id.

1420 [Vol. 25
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holder limited liability but, by virtue of his management of the corpo-
ration, fell within the "owner or operator" provisions of CERCLA.56

The court reached this conclusion by applying two rationales. The
court first considered the secured lender exception, under which one
holding a security interest in the corporation but not managing its af-
fairs is not an owner or operator under CERCLA.57 Equating corpo-
rate shares to a security interest, the court held that the exception
implies that a shareholder who does manage the affairs of the corpo-
ration is an owner or operator and thus liable.58 Second, the court
ruled that because LeoGrande was in charge of the operation, man-
aged the site and controlled the attempted cleanup, he was in charge
of the operation and as such was an "operator" under CERCLA.5 9

The United States Court of Appeals for the First Circuit, in
United States v. Kayser-Roth Corp., Inc.,6° analyzed the liability of a
parent corporation as an operator under CERCLA because of the
parent's relationship to the subsidiary corporation.61 Kayser-Roth
appealed from a district court decision holding it liable as an owner
and as an operator for the costs incurred by the state of Rhode Island
to clean up a spill of hazardous materials at a wholly-owned subsidi-
ary of Kayser-Roth, Stamina Mills, Inc.62 Kayser-Roth argued that a
parent company cannot, as a matter of law, be held directly liable for
the CERCLA violations of its subsidiary.63

The First Circuit upheld the decision of the lower court, finding
liability on the ground that a parent corporation could be held liable
as an "operator" directly under CERCLA.64 The court noted that an
"operator," although not clearly defined in the statute, is any person
operating a facility, and that "person," defined rather broadly in the
statute, "certainly includes a parent corporation. '6 From these defi-
nitions, the court concluded that corporate limited liability should
not frustrate the goal of CERCLA in cleaning up hazardous waste
sites.66 The court noted that a person who is "an owner or operator
of a facility is not protected from liability by the legal structure of
ownership.... [C]orporate status, while relevant to determine own-

56. Id. at 1052.
57. Id. (citing 42 U.S.C.A. § 9601(20)(A) (1988)). See supra notes 27-33.
58. Shore Realty Corp., 759 F.2d at 1052.
59. Id.
60. 910 F.2d 24 (1st Cir. 1990), cert denied, 111 S. Ct. 957 (1991).
61. Id. at 26.
62. Id. at 25.
63. Id. at 25-26. The government sued Kayser-Roth on two theories, claiming that

Kayser-Roth was directly liable as an operator of the contaminated site as well as indi-
rectly liable as an owner of the site (piercing the corporate veil). Id. at 25.

64. Id. at 28.
65. Id. at 26 n.5.
66. Id. at 25.

1992] 1421
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ership, cannot shield a person from operator liability. 67 The court
buttressed its argument with legislative history, finding that there is
no evidence that Congress intended the definition of "all persons"
who are "operators" to exclude parent corporations." The court also
found support through the interpretation given to "operator" by
other courts.69

The court then turned to a factual analysis to determine if the
parent, Kayser-Roth, was an operator.70 The court noted that the
parent of a wholly owned subsidiary is usually not the operator of the
subsidiary.7 1 The court stated that "to be an operator requires more
than merely complete ownership.... At a minimum it requires ac-
tive involvement in the activities of the subsidiary."72 Relying on the
statement of facts of the district court, the court ruled that the de-
gree of activity exercised by Kayser-Roth in the affairs of its subsidi-
ary was sufficient to make Kayser-Roth liable as an operator under
CERCLA. 73 The court noted that factors such as the total control by
the parent over the finances, budget, and environmental matters of
the subsidiary were important indicators that the parent indeed man-
aged the affairs of its subsidiary. 74

Although the First and Second Circuits have held shareholders
liable for CERCLA response costs despite corporate limited liability,
the Fifth Circuit recently refused to extend CERCLA liability to
shareholders as owners or operators in Joslyn Manufacturing Co. v.
TL. James & Co., Inc.75 In Joslyn Mffg. Co., the court examined the
direct shareholder liability issue in light of the parent-subsidiary re-
lationship, upholding a summary judgment against the plaintiffs.76

The case arose from the disposal of hazardous substances by the
Lincoln Creosoting Company, Inc. ("Lincoln"). 77 Defendant, T.L.
James & Co., had contributed the capital to Lincoln and was a major
shareholder. 78 T.L. James was elected president of Lincoln's board

67. Id.
68. Id.
69. Id. (citing United States v. Northeastern Pharmaceutical & Chem. Co., Inc.,

810 F.2d 726, 743-44 (8th Cir. 1986), cert denied, 484 U.S. 848 (1987); Shore, 759 F.2d at
1052; Idaho v. Bunker Hill, 635 F. Supp. 665 (D. Idaho 1986)).

70. Kayser-Roth Corp., Inc., 910 F.2d at 27.
71. Id.
72. Id.
73. Id. at 27-28.
74. Id.
75. Joslyn Mfg. Co. v. T.L. James Co., Inc., 893 F.2d 80, 81 (5th Cir. 1990), cert

denied, 111 S. Ct. 1017 (1991).
76. Id. The court also declined to pierce the corporate veil. Id.
77. Id. Under the creosoting process employed by the company, raw creosoting

chemicals and by-products were released into an open ditch and flowed to an area
where they were washed into the surrounding area and waterways. Id.

78. Id.

1422 [Vol. 25
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of directors and his son, G.W. James, later succeeded him.79 In 1950,
Lincoln was sold to Joslyn Manufacturing Company ("Joslyn"),
which then sold it to Koppers Company, Inc. in 1969.80 The company
was bought and sold several times until it was finally subdivided and
sold to various interests.8'

Joslyn sued T.L. James & Co., claiming that T.L. James & Co.
was liable as an "owner or operator" under CERCLA.8 2 The district
court granted summary judgment in favor of T.L. James & Co., rul-
ing that a shareholder was insulated from the CERCLA liability of
an offending corporation because Congress "did not intend an excep-
tion to the general rule in corporation law of limited liability."a

On appeal, Joslyn argued that the definition of "owner or opera-
tor" should be interpreted broadly to include shareholder/parent cor-
porations whose subsidiaries are found liable for CERCLA
violations s4 This position, argued Joslyn, was the rule in other cir-
cuits and ensured that those responsible for environmental contami-
nation would be held accountable. a5 The Fifth Circuit flatly rejected
Joslyn's contentions."

Instead, the court analyzed the basic purpose and intent of the
statute against the traditional notions of corporate limited liability,
finding that Congress did not intend to displace the generally ac-
cepted modern rule of corporate limited liability.8 7 The court held
that CERCLA "does not define 'owners' or 'operators' as including
the parent company of offending wholly-owned subsidiaries. Nor
does the legislative history indicate that Congress intended to alter so
substantially a basic tenet of corporation law."a

"Owner or operator" is defined as "any person owning or operat-
ing such facility."8 9 The definition of "owner or operator" was ex-

79. Id.
80. Id. at 82.
81. Id.
82. Id.
83. Id. at 82-83 (citing Joslyn Mfg. Co. v. T.L. James & Co., Inc., 696 F. Supp. 222

(W.D. La. 1988).
84. Joslyn Mfg. Co., 893 F.2d at 82.
85. See id. (citing New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985);

United States v. Mottolo, 695 F. Supp. 615 (D. N.H. 1988) (ruling that an owner or op-
erator of a waste site could not escape liability by using the corporate entity as a
shield); Colorado v. Idarado Mining Co., 18 Envtl. I,. Rep. (Envtl. L. Inst.) 20578 (D.
Col. 1987) (holding that a parent corporation and a subsidiary are owners and opera-
tors under CERCLA); Vermont v. Staco, Inc., 684 F. Supp. 822 (D. Vt. 1988); Idaho v.
Bunker Hill Co., 635 F. Supp. 665 (D. Idaho 1986)). See infra notes 132-38, 150-56 and
accompanying text.

86. Joslyn Mfg. Co., 894 F.2d at 82.
87. Id. at 82-83.
88. Id. at 82.
89. See 42 U.S.C.A. § 9601(20)(A)(ii) (West Supp. 1991). See supra note 27.
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panded in 1986 to provide, "(iii) in the case of any facility, title or
control of which was conveyed due to bankruptcy, [or] foreclosure...
to a unit of .. .government, [liability extends to] any person who
owned, operated or otherwise controlled activities at such facility im-
mediately beforehand."' 9 According to the court, the 1986 amend-
ment to CERCLA excluded corporate shareholders from the liability
provisions of the statute.9 1 The court observed that because the "con-
trol test" announced in the new sub-section (iii) is not present in sub-
section (ii), Congress intended to exclude a control test from the
general definition of "owner and operator" in clause (ii). 92 Thus, ac-
cording to the court, a parent corporation that controls the disposal
activities or otherwise manages the subsidiary corporation cannot be
liable.93 The court rejected the position of Joslyn, holding instead in
favor of what it termed the "common-law" principles of corporation
law.94

A subsequent decision by the Fifth Circuit did not follow the Jos-
lyn Mfg. Co. decision and held that a shareholder could be held liable
for CERCLA violations.95 Plaintiffs in Riverside Market Develop-
ment Corp. v. International Building Products, Inc.96 purchased
property contaminated with hazardous substances from International
Building Products, Inc., ("International") an asbestos-manufacturing
company.9 International had two shareholders. 98 T. Gene Prescott,
an eighty-five percent shareholder, was secretary of International
and chairman of the board.9 Gerard von Dohlen owned the remain-
ing fifteen percent and held the office of president and chief execu-
tive officer.100 After Riverside Market Development, Corp.
("Riverside") completed cleanup of the site pursuant to state law,
Riverside sued International as well as Prescott and von Dohlen indi-
vidually to recover the cleanup costs.1' 1 Riverside based its suit
against the individual officers on section 9607(a) of CERCLA, which
imposes liability on "any person who at the time of the disposal of
any hazardous substance owned or operated any facility at which

90. 42 U.S.C. § 9601(20)(A)(iii) (1988). See Joaslyn Mfg. Co., 893 F.2d at 83.
91. See Joslyn Mfg. Co., 893 F.2d at 83.
92. Joslyn Mfg. Co., 893 F.2d at 83.
93. Id.
94. Id. at 82-83.
95. Riverside Mkt. Dev. Corp. v. International Bldg. Prod., Inc., 931 F.2d 327, 330

(5th Cir. 1991), cert. denied, 112 S. Ct. 636 (1991).
96. 731 F.2d 327 (5th Cir. 1991).
97. Id. at 328.
98. Id.
99. Id.

100. Id.
101. Id. at 329.

1424 (Vol. 25



ENVIRONMENTAL CLEANUP

such hazardous substances were disposed of."' 0 2

In response to Prescott's motion for summary judgment, the dis-
trict court dismissed the claim against Prescott and the plaintiffs ap-
pealed.'0 3 The issue facing the court of appeals was whether
Prescott, as a majority shareholder and officer, should be directly lia-
ble for response costs under section 9607(a). 104

The court first addressed Prescott's liability as an owner of the
corporation.10 5 According to the court, section 9601(20)(A) defines
"owner or operator" as "any person owning or operating a facility,"
but Prescott's position of a majority shareholder did not qualify him
as an "owner."'l 6 The court stated that "[t]he property of the corpo-
ration is its property, and not that of the stockholders, as owners."'10 7

The issue of Prescott's liability as an "operator," however, in-
volved a more probing analysis.'08 The court first recognized that a
shareholder may be considered an "operator" of a facility as defined
by CERCLA.1' 9 Despite traditional corporate law principles that in-
sulate officers and shareholders from the wrongdoing of their corpo-
rations, the court announced that CERCLA prevents individuals
from hiding behind a corporate shield when they actually participate
in the conduct prohibited by the act." 0

The court reached this conclusion by first looking at the lan-
guage of the statute and the intent of its authors."' The court noted
the specific language of CERCLA that assigns liability to those who
own or operate a facility when hazardous substances were improperly
disposed. 112 According to the court, this includes corporate share-
holders-"society should not bear the costs of protecting the public
from hazardous wastes generated by an 'owner or operator' who...
now wishes to be insulated from any continuing responsibilities.""13

From these passages, the court ascertained that an individual share-
holder is not protected by limited liability laws, but is instead a CER-

102. Id. 42 U.S.C.A. § 9607(a) (West Supp. 1991). See supra note 25.
103. Riverside ML Dev. Corp., 731 F.2d at 329. The court denied the motion as to

von Dohlen, ruling that a genuine issue of material fact existed as to whether von
Dohlen was an operator of the plant as defined by CERCLA. Id. at 329 n.2.

104. Id.
105. Id. at 329-30.
106. Id.
107. Id. (citing 1 C. KEATING & G. O'GRADNEY, FLETCHER CYCLOPEDIA OF THE LAW

OF PRIVATE CORPORATIONS § 31, at 555 (1990)).
108. Id. at 330.
109. Id.
110. Id.
111. Id.
112. Id. See supra note 25.
113. Riverside, 931 F.2d at 330 (citing S. REP. No. 848, 96th Cong., 2d Sess. 98

(1980)).
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CLA "operator" if the facts are sufficient to show he indeed
"operated" the facility." 4 Prescott was not held liable because he
merely visited the manufacturing plant and did not participate in the
management of either the asbestos production or waste removal." 5

District Court Decisions

In United States v. Northeastern Pharmaceutical & Chemical
Co., Inc.,116 the United States District Court for the Western District
of Missouri held a shareholder liable for CERCLA cleanup costs be-
cause he was liable as a "person" under the statute and a party that
should bear the burden of waste cleanup. 117 Prior to its liquidation
in 1971, Northeastern Pharmaceutical and Chemical Company
("NEPACCO") manufactured a chemical product that produced the
highly toxic byproduct dioxin.118 To dispose of the hazardous waste
produced by the company, John W. Lee, a shareholder and plant
manager, arranged to bury roughly eighty-five drums of hazardous
waste on a nearby farm.119 Through an anonymous tip, the EPA
learned of the disposal and later testing showed that dioxin levels on
the farm exceeded the amount allowed by EPA guidelines. 12°

The EPA sued NEPACCO, Lee, and others under CERCLA to
recover costs associated with the cleanup of the farm.121 The district
court found that NEPACCO, as a corporate entity, was a "person"
under section 9601(2), and thus strictly liable as an owner of the
plant.

122

The court ruled that Lee was liable as an operator under section
9607(a)(1). 123 The court interpreted the language of the statute as
imposing liability when the shareholder owns an interest in the facil-
ity and actively participates in its management. 124 As a shareholder
and the manager of the plant, Lee was therefore liable.125

114. Id.
115. Id. The record indicates that Prescott lived in New York and only visited the

plant two to four times a year. Prescott's participation in plant operations was limited
to reviewing financial records and attending meetings. Id.

116. 579 F. Supp. 823 (W.D. Mo. 1984), aff'd in part and rev'd in part, 810 F.2d 726
(8th Cir. 1986), cert denied, 484 U.S. 848 (1987).

117. Id. at 847.
118. Id. at 828.
119. Id. at 830.
120. Id. at 831. Samples from the site were found to contain a dioxin concentration

as high as 319 parts per million. The industry standard in 1971 for levels of dioxin was
one part per million. Dr. Courtney noted that there "is presently no known safe level
of dioxin in the environment." Id. at 831-32.

121. Id. at 852.
122. Id. at 847.
123. Id.
124. Id. at 848.
125. Id. at 849.
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The court dismissed limited liability as a shield against share-
holder liability, ruling that its construction of the statute was consis-
tent with Congressional intent.126 The court stated that "CERCLA
promotes the timely cleanup of inactive hazardous waste sites. It was
designed to insure... that the parties responsible for the creation of
hazardous waste cites be liable for the response costs in cleaning
them up."'127 Lee, according to the court, had the power to prevent
the damage caused by the improper disposal of the chemicals.12s To
wrap Lee in the security blanket of shareholder limited liability
would thus "frustrate congressional purpose by exempting from the
operation of the Act a large class of persons who are uniquely quali-
fied to assume the burden imposed by [CERCLA]."' 2 9 The court ad-
ded that "Congress has determined that the persons who bore the
fruits of hazardous waste disposal also bear the costs of cleaning it
up."'13° Although the ruling of the district court on Lee's liability was
overturned by the appellate court on factual grounds, the analysis de-
veloped by the district court was not criticized and has been subse-
quently cited in another district court regarding shareholder liability
for CERCLA violations.131

The NEPACCO analysis was later employed in Idaho v. Bunker
Hill Co.132 to hold a parent corporation, Gulf Resources and Chemi-
cal Corporation ("Gulf"), liable for the CERCLA violations of
Bunker Hill Company, its wholly owned subsidiary.13s The United
States District Court for the District of Idaho, employing the
NEPACCO analysis, found that the contact and control of the subsid-
iary by the parent supported the conclusion that Gulf was an owner
or operator for purposes of CERCLA liability.1'

The court first looked to the content of the NEPACCO analysis,
focusing primarily on the ability of Gulf to avoid the hazardous sub-
stance release and the Congressional intent that those "who bore the
fruits of hazardous waste disposal must also bear the costs of cleaning

126. Id. at 848.
127. Id.
128. Id. at 849.
129. Id. (quoting Apex Oil v. United States, 530 F.2d 1291, 1293 (8th Cir. 1976)).
130. Id.
131. United States v. Northeastern Pharmaceutical & Chem. Co., Inc., 810 F.2d 726,

743 (8th Cir. 1986), cert denied, 484 U.S. 848 (1987) (holding that Lee was not liable as
an owner or operator without criticizing the analysis of the lower courts); Idaho v.
Bunker Hill Co., 635 F. Supp. 665 (D. Idaho 1986) (citing to the test in Northeastern
Pharmaceutical & Chem Co., Inc. for determining liability of corporate officers and
stockholders).

132. 635 F. Supp. 665 (D. Idaho 1986).
133. Id. at 671-72.
134. Id. at 672.
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it up."'1 5 Noting that Gulf was familiar with and had the power to
control the hazardous waste disposal and releases at the subsidiary
facility and that Gulf had received substantial dividends from the
subsidiary, the court concluded that the facts supported a judgment
that Gulf was an owner or operator and thus liable under
CERCLA.13

The ruling was tempered, however, with the qualification that, in
adopting the NEPACCO test, "care must be taken so that 'normal'
activities of a parent with respect to its subsidiary do not automati-
cally warrant finding the parent an owner or operator.' 13 7 This qual-
ification, according to the court, must be balanced by the
Congressional intent behind CERCLA, such that courts must be
mindful not to let the corporate veil frustrate the purposes of the
act.'-'

In addition to liability as owners or operators, responsible parties
also face liability if they arrange for the transport or disposal of haz-
ardous substances.139 Liability as an arranger was recently extended
to a shareholder in United States v. Northernaire Plating Co. 140 In
Northernaire Plating Co., the defendants operated a metal electro-
plating company that used various acids and metal compounds.141 In
1983, the Michigan Department of Natural Resources and the EPA
inspected the facility and found that many of these substances were
leaking into the sewage system of the nearby community.142 When
Northernaire refused to follow an EPA order to clean up the waste,
the EPA immediately took action to stop the contamination. 143

The EPA sued Northernaire, the landowner, R.W. Meyer, and
the president and sole shareholder of Northernaire, Willard Gar-
wood, to recover the expense of the cleanup. 44 The court granted
the government's motion for partial summary judgment, finding that
under section 9607(a), the defendants were "covered persons" within

135. Id. at 671-72 (citing United States v. Northeastern Pharmaceutical & Chem.
Co., Inc., 579 F. Supp. 823 (W.D. Mo. 1984)).

136. Bunker Hill Co., 635 F. Supp. at 672. The authorized capital of Bunker Hill
was $1100 while Gulf received $27 million in dividends from Bunker Hill. Id.

137. Id.
138. Id.
139. See 42 U.S.C.A. § 9607(a) (West Supp. 1991) (stating that parties who arrange

for the disposal of hazardous waste may be liable under CERCLA). See supra note 25.
140. 670 F. Supp. 742, 747, 749 (W.D. Mich. 1987), aif'd sub nom. United States v.

R.W. Meyer, Inc., 889 F.2d 1497 (6th Cir. 1989), cert denied, 494 U.S. 1057 (1990).
141. Id. at 744.
142. Id. The authorities also reported observing a cloud of gas vapors. Id.
143. Id. at 745. In their answer, defendants claimed no knowledge of hazardous

substance releases at the facility. Id.
144. Id. The United States alleged it expended $173,000 for the response costs. Id.
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the meaning of CERCLA.145 CERCLA, according to the court, seeks
to hold those responsible liable for the cleanup.146 Thus, the court
found Meyer liable as an owner, the company liable as an operator,
and Garwood liable as an arranger. 147

Regarding Garwood's shareholder status, the court did not dis-
cuss a limited liability defense but instead focused on Garwood's ad-
mission that he arranged for the disposal of chemical wastes for
Northernaire. 14s According to the court, one who arranges for the
disposal of hazardous waste is personally liable under CERCLA.149

In Vermont v. Staco, Inc.,15° the court found both a parent corpo-
ration and individual shareholders liable for the discharge of hazard-
ous substances into the community's sewage system.' 5l Staco, Inc.
("Staco") manufactured mercury thermometers at a plant in
Poultney, Vermont.152 Staco was a wholly owned subsidiary of Chase
Instruments Corporation, which was owned by two of the defendants,
Walter and Robert Munzer. 153 The Munzers also served on the board
of directors for Staco and participated in the control and manage-
ment of Staco.154 The court ruled that the corporate defendants and
the individual defendants fell within the CERCLA definition of own-
ers and operators and were liable.1' Even though the Munzers did
not directly participate in the actual disposal process, the court found
that they were still responsible, noting that liability is based on re-
sponsibility rather than fault.156

MINORITY SHAREHOLDER LIABILITY

The inquiry thus far has involved extending liability to either
majority shareholders or parent corporations holding a majority in-
terest in a subsidiary.157 In United States v. McGraw-Edison Co.,15

the United States District Court for the Western District of New

145. Id. at 745-46, 749.
146. See id. at 748 (holding that a plain language interpretation of the statute

makes a responsible party strictly liable).
147. Id. at 747-48.
148. Id. at 747.
149. Id.
150. 684 F. Supp. 822 (D. Vt. 1988), vacated in part, 31 Env't Rep. Cas. (BNA) 1814

(D: Vt. 1989).
151. Id. at 832.
152. Id. at 825.
153. Id. at 831.
154. Id.
155. Id. at 832.
156. See id. at 831 (finding that the Munzers participated in the management of the

corporation but making no finding that they oversaw disposal activities).
157. See supra notes 30-156 and accompanying text.
158. 718 F. Supp. 154 (W.D.N.Y. 1989).
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York analyzed the merits of a CERCLA case involving a corporation
holding a minority interest in the offending company. 5 9 The court
denied the defendant's motion for summary judgment, finding that
an issue of fact existed as to whether the minority shareholder had
exercised the requisite control over the offending company to make
the minority shareholder liable under CERCLA.16°

In McGraw-Edison Co., the EPA identified three companies re-
sponsible for contamination of the Olean, New York, groundwater
and drinking water supply.' 6 ' W.R. Case & Sons Cutlery Company
("Case") owned a forty-nine percent interest in Alcas Cutlery Corpo-
ration ("Alcas"), one of the companies the EPA sought to hold lia-
ble.162 Because of the stock interest Case held in Alcas, the EPA
identified Case as a potentially responsible party, charging it with
CERCLA liability for response costs incurred during the cleanup of
the hazardous substances.'l a

Case argued that it was immune from CERCLA liability because
it was only a minority shareholder in Alcas and not an owner or op-
erator as defined by CERCLA.164 According to Case, no legislative
enactment or interpretive case law existed to impose direct liability
on minority shareholders of a corporation.'l a

The government contended that case law clearly pointed to the
direct liability of a shareholder of a corporation who participates in
the management of an offending corporation.'i Case, according to
the government, exercised sufficient control over the corporate oper-
ations of Alcas to be an operator. 6 7 Specifically, the government
noted that Case had provided technical assistance to Alcas in its man-
ufacturing processes.'i 8

The court denied the motion for summary judgment filed by
Case, ruling that the degree of operational control by Case in the Al-
cas manufacturing process was a genuinely disputed issue. 169 The
court accepted the NEPACCO argument advanced by the govern-
ment, that one who "owns an interest in and who is actively partici-

159. Id. at 155.
160. Id. at 157-58.
161. Id. at 155. These companies, which later settled with the EPA, were the Mc-

Graw-Edison Company, the AVX Corporation, and the Alcas Cutlery Corporation. Id.
at 155-56.

162. Id. at 155.
163. Id.
164. Id. at 156.
165. Id.
166. Id.
167. Id. at 157.
168. Id.
169. Id. at 157-58.
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pating in its management can be held liable for the disposal of
hazardous waste."'170

ANALYSIS

The liability provisions of the Comprehensive Environmental
Response Compensation and Liability Act ("CERCLA") have
presented the courts with two options regarding shareholders: (1)
clothe shareholders in corporate limited liability and thus provide
them immunity for their participation in hazardous substance con-
tamination; or (2) qualify shareholders as responsible parties under
CERCLA and hold them liable for their actions.171 In Joslyn Manu-
facturing Co. v. T.L. James & Co.,1 7 2 the United States Court of Ap-
peals for the Fifth Circuit adopted the former view, holding that if
Congress had intended shareholders to be liable, then Congress
would have clearly so mandated.173 Other decisions, however, have
adopted the latter view, holding shareholders liable because they not
only fit within the statutory definition of responsible parties, but also
because holding shareholders liable despite their corporate status fur-
thers the ethical purpose of CERCLA, to impose liability on those re-
sponsible for site contamination. 174

The United States Court of Appeals for the Second Circuit in
New York v. Shore Realty Corp.,175 used what it termed the "secured
lender exception" to find direct shareholder liability.176 The secured
lender exception, according to the court, allows a creditor with a se-
curity interest in the corporation to have indicia of ownership with-
out becoming liable under CERCLA, provided the creditor does not
participate in the management of the corporation. 177 Equating a se-
curity interest with stock ownership, the Second Circuit concluded
that because LeoGrande, the shareholder in the Shore Realty case,
had participated in management, he was liable.178

The secured lender exception rationale, however, is subject to
criticism for ignoring the difference between owning a stock interest
and holding a security interest in a corporation. 179 CERCLA does

170. Id. at 157-58 (citing United States v. Northeastern Pharmaceutical & Chem.
Co., Inc., 579 F. Supp. 823 (W.D. Mo. 1984)).

171. 42 U.S.C.A. §§ 9601-9657 (West Supp. 1991). See supra notes 38-170 and accom-
panying text.

172. 893 F.2d 80 (5th Cir. 1990), cert denied, 111 S. Ct. 1017 (1991).
173. Id. at 83.
174. See upra notes 43-74, 96-170 and accompanying text.
175. 759 F.2d 1032 (2d Cir. 1985).
176. Id. at 1052.
177. Id.
178. Id.
179. See supra notes 57-59 and accompanying text. See also Heidt, Liability of
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not define "security interest," but the general rule is that holding
stock in a corporation is not considered a security interest. 8 0 The
Uniform Commercial Code defines a security interest as "an interest
in personal property or fixtures which secures payment or perform-
ance of an obligation."'' A stock certificate is not an instrument to
secure payment but is merely representative of ownership in the cor-
porate entity.'l 2

The court's second analysis, holding LeoGrande liable as an oper-
ator because of his degree of control over the operation, is more per-
suasive than the secured lender exception rationale.'l 3 The court
focused on LeoGrande's liability as an operator, although more facts
relating to his actual participation in corporate management would
have been helpful.'i 4 This "degree of control" analysis is the analysis
later adopted in Riverside Market Development Corp. v. Interna-
tional Building Products, Inc.,'85 and other cases holding sharehold-
ers liable.'L" Not only is the degree of control analysis more
convincing than the cryptic secured lender exception, but more im-
portantly, the degree of control test adheres to the clear purpose of
the statute-making responsible parties instead of the public defray
the cost of hazardous substance cleanup.' 8 7 The court clearly consid-
ered the goals of the statute when it looked to the facts and found
that LeoGrande participated in the improper disposal and should be
held liable to the exclusion of the innocent public.'l s The court
noted that "CERCLA prevents individuals from hiding behind the
corporate shield when as operators they themselves actually partici-
pate in the wrongful conduct prohibited by the Act."'18 9

The United States Court of Appeals for the Fifth Circuit, in Jos-
lyn Manufacturing Co. v. TL. James & Co., Inc.,19 in holding that
corporate limited liability supersedes CERCLA, ignored the history
and development of modern limited liability doctrine. 191 The court's

Shareholders Under the Comprehensive Environmental Response Compensation and
Liability Act (CERCLA), 42 OHIO ST. L.J. 131, 157 (stating "[wihile the secured lender
exception arguably shows a Congressional intent to hold a shareholder who manages
the facility liable, it is not clear that is the point the court was making in Shore
Realty").

180. Heidt, 52 OHIO ST. L.J. at 157.
181. Id. (citing U.C.C. § 1-207(37) (1978)).
182. Heidt, 52 OHIO ST. L.J. at 157.
183. See Shore Realty Corp., 759 F.2d at 1052.
184. See id.
185. 931 F.2d 327 (5th Cir.), cert denied, 112 S. Ct. 636 (1991).
186. See supra notes 96-115 and accompanying text.
187. See supra notes 38-170 and accompanying text.
188. See Riverside Mkt. Dev. Corp., 931 F.2d at 330.
189. Id.
190. 893 F.2d 80 (5th Cir. 1990), cert. denied, 111 S. Ct. 1017 (1991).
191. Heidt, 52 OHIO ST. L.J. at 159-60.

1432 [Vol. 25



ENVIRONMENTAL CLEANUP

reliance on what it termed "common-law" notions of limited liability
is particularly open to criticism because state limited liability laws
are not derived from the common law but are purely of legislative
creation.192

There also is a question of proper statutory interpretation re-
garding the phrase "owner or operator."'193 The Joslyn MAfg. Co. court
hinged a large part of its "owner or operator" argument, absolving
shareholders of liability, on the language used in the 1986 amend-
ment to CERCLA.194 Sub-section (ii) defines owner or operator as
"any person owning or operating such facility."'1 9 5 This definition of
operator was expanded in 1986 to provide "(iii) in the case of any fa-
cility, title or control of which was conveyed due to bankruptcy, [or]
foreclosure ... to a unit of ... government, [liability extends to] any
person who owned, operated or otherwise controlled activities at such
facility immediately beforehand."'1 The court observed that because
the "control test" announced in sub-section (iii) is not present in sub-
section (ii), Congress intended to exclude a control test from the gen-
eral definition of "owner and operator" in clause (ii).197 Thus, ac-
cording to the court, a shareholder who controlled the disposal
activities or otherwise managed the corporation cannot be liable.198

The court's argument is not supported by statutory analysis.199

The clauses at issue were not written simultaneously. 20° During the
1986 amendment process, Congress realized that under the original
language, any government that acquired contaminated property
through foreclosure would become an "owner or operator" and would
be liable under CERCLA. 20 1 This unintended circumstance resulted
in the 1986 amendment that absolved a government of liability if the

192. See id. at 83; Heidt, 52 OHIO ST. L.J. at 158-59 (stating that limited liability is
not a common-law principle).

193. See Joaslyn MJfg. Co., 894 F.2d at 83; Heidt, 52 OHIO ST. L.J. at 160 (noting that
Joslyn relied on the 1986 amendment to CERCLA).

194. See supra notes 87-94 and accompanying text.
195. 42 U.S.C.A. § 9601(20)(A)(ii) (West Supp. 1991). See supra note 25.
196. Comprehensive Environmental Response, Compensation, and Liability Act of

1980, Pub. L. 99-499, § 102, 100 Stat. 1617 (1986). 42 U.S.C.A. § 9601(20)(A)(ini) (West
Supp. 1991) (emphasis added). See supra note 25.

197. Joslyn Mfg. Co., 893 F.2d at 83. The court stated that "[n]o such 'control' test
appears in subsection (ii), the subsection at issue in this case, and we will not imply
one." Id.

198. See id. at 82 (refusing to extend CERCLA liability to shareholders of offend-
ing corporations).

199. See Heidt, 52 OHIO ST. L.J. at 160-61 (stating that there are several problems
with the failure on the part of Joslyn to extend liability to shareholders including the
lack of a logically consistent interpretation of the statute).

200. Comprehensive Environmental Response, Compensation, and Liability Act of
1980, Pub. L. 99-499, § 102, 100 Stat. 1617 (1986). See id. at 160 (stating that subsection
(ii) was enacted in 1980 and subsection (iii) was added in 1986).

201. 131 CONG. REC. S11619 (Sept. 17, 1985).
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government takes title through bankruptcy or foreclosure, and in-
stead places liability on the prior owners. 2° 2 Thus, the 1986 amend-
ment serves merely to clear the government of liability when it
acquires property through foreclosure or bankruptcy, and does not
support the Joslyn court's convoluted explanation to clear sharehold-
ers of liability.203

In Joslyn Mfg. Co., the court rejected the notion that a subsidiary
or shareholder could be held individually liable, ruling that such an
outcome was not consistent with the legislative intent of CER-
CLA.2

0
4 The court, however, misinterpreted the intent of Congress

when it allowed a party who materially participates in the disposal
process to avoid liability.20 5 As the United States District Court for
the District of Vermont in Vermont v. Staco, Inc.,20 noted, CERCLA
looks to assign responsibility, not fault, in order to clean up a na-
tional problem of hazardous substance contamination. °  The court
ignores this purpose when it does not abide by the mandate of the
statute that CERCLA is not subject to any other law.m8

Riverside Mkt. Dev. Corp., United States v. Kayser-Roth Corp.,
Inc. ,209 and many of the district court decisions do not rely on such
an extensive reading of CERCLA to find shareholder liability.2 10 In-
stead of the secured lender exception found in Shore Realty Corp.
and the 1986 amendment construction used in Joslyn AUg. Co. to de-
termine the liability of a shareholder, Riverside Mkt. Dev. Corp. and
Kayser-Roth Corp., Inc. focus on the purpose and the plain language
of the statute, to place liability on the person or entity that actually
participated in the generation or disposal of hazardous waste.21 1 Sim-
ply put, Riverside Mt. Dev. Corp. and Kayser-Roth Corp., Inc. ignore
the limited liability argument and look to the facts to determine if
the defendant managed the offending company or actually partici-

202. See 42 U.S.C.A. § 9601(20)(A)(iii) (West Supp. 1991) (stating that if title to
contaminated property is conveyed to a government body through bankruptcy or simi-
lar means, liability extends to any person who operated or controlled activities at the
facility immediately beforehand). See supra note 25.

203. See 42 U.S.C. § 9601(20)(A)(iii) (1988). See supra notes 88-94 and accompany-
ing text.

204. Joslyn Mfg. Co., 983 F.2d at 82-83. See supra note 88 and accompanying text.
205. See Joslyn Mfg. Co., 893 F.2d at 82-83. See supra notes 199-203 and accompany-

ing text.
206. 684 F. Supp. 822 (D. Vt. 1988), vacated in part, 31 Env't Rep. Cas. (BNA) 1814

(1989).
207. Id. at 831.
208. 42 U.S.C.A. § 9607(a) (West Supp. 1991) (stating that "not withstanding any

other provision or rule of law, and subject only to the defenses set forth in subsection
b of this section-"). See supra note 25.

209. 910 F.2d 24 (1st Cir. 1990), cert denied, 111 S. Ct. 957 (1991).
210. See supra notes 60-74, 96-170 and accompanying text.
211. See supra notes 60-74, 96-170 and accompanying text.
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pated in the contamination.212 This is a more sensible and practical
approach for two reasons. First, it follows the mandate of CERCLA
that it is not subject to any other law. 213 Second, the analysis is sim-
ple-if the person or entity controlled the offending corporation, lia-
bility will be placed on the person or entity accordingly, despite
concepts of limited liability.2 14

In Riverside Mkt. Dev. Corp., for example, the court concluded
that Congress did not intend for shareholders to be immune from
CERCLA liability if they participated in the management of the op-
eration.215 According to the court "society should not bear the costs
of protecting the public from hazardous wastes generated by an
'owner or operator who.., now wishes to be insulated from any con-
tinuing responsibilities.' ",216 The court then turned to the facts of
the case, concluding that although there are situations where a share-
holder may be held liable for CERCLA violations notwithstanding
her corporate status, this was not such a case. 217 Prescott did not
meet the court's standard of control so as to fall within the definition
of operator under CERCLA because he visited the contaminated site
only two to four times a year for brief visits with personnel.2 18 The
court concluded that this "sparse evidence" was not enough to show
that Prescott participated in the wrongful conduct.219 This result is
correct under CERCLA because it does not place liability on one for
mere stock ownership.22 0 Instead, the fact inquiry searches for a de-
gree of responsibility or participation in the site contamination to
find liability.221

In Kayser-Roth Corp., Inc., the court similarly ruled that a share-
holder, in this case the parent corporation of an offending subsidiary,
can be liable as a "person" and "operator" under CERCLA.2 22 Lim-
ited liability is not a factdr, according to the court, when carrying out
the purpose of the statute to place liability on the responsible par-
ties.223 The court noted that an operator of a site is not shielded

212. See supra notes 60-74, 96-170 and accompanying text.
213. See supra note 25 and accompanying text.
214. See supra notes 60-74, 96-170 and accompanying text.
215. See supra notes 96-115 and accompanying text.
216. Riverside Mkt. Dev. Corp., 931 F.2d at 330 (quoting S. REP. No. 848, 96th

Cong., 2d Sess. 96 (1980)).
217. Id.
218. Id.
219. Id.
220. See supra notes 106-15 and accompanying text.
221. See supra notes 215-19 and accompanying text.
222. See supra notes 60-74 and accompanying text.
223. See Kayser-Roth Corp., Inc., 910 F.2d at 27 (holding that CERCLA allows a

parent corporation to be held liable as an operator of its subsidiary).
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from liability by stock ownership.2 2 4

The court then turned to the facts to determine if Kayser-Roth
Corp., Inc. ("Kayser-Roth") was liable, noting that to be an "opera-
tor" under CERCLA requires at least "active involvement in the ac-
tivities of the subsidiary." 25 Here, Kayser-Roth controlled the
finances, budget, and environmental matters of the subsidiary and
was thus held liable.2 26 This result furthers the goals of CERCLA by
placing liability on the responsible parties rather than forcing the
public to pick up the costs.22

The district court cases also rely on a broad reading of CERCLA
to deny shareholders the protection of limited liability.2 2 8 The
United States District Court for the Western District of Missouri in
United States v. Northeastern Pharmaceutical & Chemical Co.,
Inc.,2- for example, argued that CERCLA was enacted to "insure...
that the parties responsible for the creation of hazardous waste sites
be liable for the response costs in cleaning them up. '230 The United
States District Court for the District of Idaho in Idaho v. Bunker Hill
Co.,231 similarly refused to shield shareholders, stating that because
the parent corporation managed the subsidiary, the parent was liable
for CERCLA response cleanup.2 32 The court noted that "the persons
who bore the fruits of hazardous waste disposal also bear the cost of
cleaning it up."12 3 3 Other district courts have applied the same logic
to those arranging the transport of hazardous substances, and to mi-
nority shareholders who participated in corporate management. 23
By merely looking to the extent of the shareholder's participation,
the court is able to attach liability and thereby uphold the liability-
placing goal of CERCLA.235

SUGGESTED APPROACH FOR ASSIGNING LIABILITY

Where it is necessary to hold a shareholder directly liable as an
operator, the courts may simply look to the amount of control the de-
fendant shareholder has over the offending corporation and to what

224. Id. at 26.
225. Id. at 27.
226. Id.
227. See supra notes 60-74 and accompanying text.
228. See supra notes 116-70 and accompanying text.
229. 579 F. Supp. 823 (W.D. Mo. 1984), qff'd in part and rev'd in part, 810 F.2d 726

(8th Cir. 1986), cert denied, 484 U.S. 848 (1987).
230. Id. at 848.
231. 635 F. Supp. 665 (D. Idaho 1986).
232. Id. at 672. See supra notes 132-38 and accompanying text.
233. Bunker Hill Co., 635 F. Supp. at 134-40 (citing United States v. Northeastern

Pharmaceutical & Chem. Co., Inc., 579 F. Supp. 823 (W.D. Mo. 1984)).
234. See supra notes 157-70 and accompanying text.
235. See supra notes 157-70 and accompanying text.
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degree the shareholder participated in the CERCLA violation.236

Although the courts in Shore Realty Corp. and Joslyn Mfg. Co. have
struggled with the issue of limited liability, such analysis is simply
not necessary.2 3 7 The secured lender exception analysis of Shore Re-
alty Corp. serves only to complicate the analysis of shareholder liabil-
ity.2

38 The convoluted 1986 amendment analysis in Joslyn Mfg. Co.,
which allows shareholders to hide behind limited liability for their
wrongful acts, is neither plausible nor reasonable. 23 9 It is not plausi-
ble because the 1986 amendment was inserted to clarify CERCLA
language that otherwise could have held a government liable for re-
sponse costs.24° The Joslyn Mfg. Co. finding is not reasonable because
it ignores the clear mandate of CERCLA to hold responsible parties
liable despite any law to the contrary.2 1

On the other hand, Kayser-Roth Corp., Inc. and Riverside Mkt.
Dev. Corp., Inc. as well as the various district court decisions, seek to
place liability in the most practical and sensible manner.242 These
cases are the most practical because they assume that a shareholder
may be held liable for CERCLA costs because a shareholder is a
"person" under the statute.2 43 The only relevant analysis is whether
the defendant's participation in the offending corporation or act was
great enough to warrant finding liability.2 44

CONCLUSION

The Comprehensive Environmental Response Compensation and
Liability Act ("CERCLA") 245 was enacted to respond to hazardous
and often toxic substance spills to safeguard the public and protect
the environment. To that end, liability may be imposed on the re-
sponsible party in several ways, including holding one liable as an
owner or operator of the substance-generating facility.

The most efficient and practical approach to assign liability is to
simply look to the degree in which the shareholder or parent corpo-
ration participated in the decision-making processes or actually par-
ticipated in the offending waste disposal activity. Courts adopting

236. See supra notes 53-55, 66-69, 116-70 and accompanying text.

237. See supra notes 43-59, 75-94 and accompanying text.
238. See supra notes 57-58 and accompanying text.
239. See supra notes 89-94 and accompanying text.
240. See supra notes 199-203 and accompanying text.
241. See supra notes 204-08 and accompanying text.
242. See supra notse 60.74, 65-170 and accompanying text.
243. See supra notes 65, 114, 116-70 and accompanying text.
244. See supra notes 70-74, 114-15, 116-70 and accompanying text.
245. 42 U.S.C.A. §§ 9601-9657 (West Supp. 1991).
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this approach will ensure that those responsible for contaminating
the environment will face responsibility for their actions.

Andrew S. Naylor-'93


