
AN OBJECTIVE TEST FOR "INTERROGATION"
IN NEBRASKA

No person... shall be compelled in any criminal case to be a
witness against himself.'

INTRODUCTION

In Miranda v. Arizona,2 a five to four majority of the United
States Supreme Court articulated the potentially endangered status
of the Fifth Amendment.3 Specifically, the Court in Miranda was
concerned that a suspect's psychological disadvantage during police
interrogation would severely undermine the suspect's ability to in-
yoke the Fifth Amendment right against self-incrimination.4 To pre-
serve this right, the Court outlined several procedural safeguards
that must be executed before a suspect is subjected to custodial "in-
terrogation."5 The Court spelled out the now-familiar procedural
safeguards known as the Miranda warnings:

As for the procedural safeguards to be employed, unless
other fully effective means are devised to inform accused
persons of their right of silence and to assure a continuous
opportunity to exercise it, the following measures are re-
quired. Prior to any questioning, the person must be warned
that he has a right to remain silent, that any statement he
does make may be used as evidence against him, and that he
has a right to the presence of an attorney, either retained or
appointed. The defendant may waive effectuation of these
rights, provided the waiver is made voluntarily, knowingly
and intelligently. If, however, he indicates in any manner
and at any stage of the process that he wishes to consult
with an attorney before speaking there can be no question-
ing. Likewise, if the individual is alone and indicates in any
manner that he does not wish to be interrogated, the police
may not question him.6

By mandating these procedures, the Court in Miranda attempted to
mitigate the compulsion that a suspect likely feels to incriminate
himself in custodial surroundings.7 Thus, through procedural safe-

1. U.S. CONST. amend. V.
2. 384 U.S. 436 (1966).
3. See infra notes 6-8, 34-46 and accompanying text.
4. Miranda v. Arizona, 384 U.S. 436, 450-58 (1966). See iqfra note 9 and accompa-

nying text.
5. Miranda, 384 U.S. at 479.
6. Id. at 444-45.
7. Id. at 458.
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,guards, the Court tried to ensure that an incriminating statement
made by a suspect would be truly the product of free choice.8

Although the Court in Miranda stated that these safeguards
must be executed before custodial interrogation occurs, it did not de-
fine the exact parameters of when a suspect must be given the warn-
ings.9 The Court defined custodial interrogation as "questioning
initiated by law enforcement officers after a person has been taken
into custody or otherwise deprived of his freedom of action in any
significant way."'1 This definition of "interrogation" is helpful to an
extent, but leaves room for refinement."

To be sure, a suspect must be apprised of the Miranda warnings
in situations other than when subjected to express questioning initi-
ated by law enforcement officers. 12 Yet, the fact that a suspect is in
custody will not automatically invoke the need for Miranda warn-
ings.' 3 The need for a more precise definition of custodial "interroga-
tion" is imperative for preserving a suspect's right against self-

8. Id.
9. Compare Miranda, 384 U.S. at 444 (providing that interrogation means ex-

press questioning initiated by law enforcement officers) with Rhode Island v. Innis, 446
U.S. 291, 301 (1980) (defining interrogation as not only "express questioning, but also
words or actions on the part of police (other than those normally attendant to arrest
and custody) that the police should know are reasonably likely to elicit an incriminat-
ing response").

10. Miranda, 384 U.S. at 444.
11. Jonathan L. Marks, Note, Confusing the Fifth Amendment with the Sixth:

Lower Court Misapplication of the Innis Definition of Interrogation, 87 MiCH. L. REV.
1073, 1087 (1989) (emphasizing that the Miranda definition of "custodial interrogation"
requires that the compulsion which Miranda sought to prevent be "official" compul-
sion). See Lisa P. Taylor, Note, Illinois v. Perkins: Balancing the Need for Effective
Law Enforcement Against a Suspect's Constitutional Rights, 1991 Wis. L. REv. 989,
994-95 (1991) (stating that "as the [Fifth Amendment] clause indicates, a necessary ele-
ment of compulsory self-incrimination is some kind of compulsion") (citing United
States v. Washington, 431 U.S. 181, 187 (1977) (stating that "[a]bsent some officially co-
erced self-accusation, the Fifth Amendment privilege is not violated by even the most
damning admissions")).

12. See Rhode Island v. Innis, 446 U.S. 291, 300-01 (1980) (holding "that the Mi-
randa safeguards come into play whenever a person in custody is subjected to either
express questioning or its functional equivalent"). See also WAYNE R. LAFAVE & JER-
oLD H. ISRAEL, CRIMINAL PRocEDu E § 6.7(a), at 323 (2d ed. 1992) [hereinafter
LAFAVE & ISRAEL] (outlining the view that "interrogation" should not be given a lit-
eral or narrow interpretation but instead should embody the placing of an individual
'into police custody' and then subjecting him 'to techniques of persuasion' which to-
gether produce the 'compulsion to speak' "). But see Combs v. Commonwealth, 438
S.W.2d 82, 84-85 (Ky. Ct. App. 1969) (holding that reading a ballistics report to the sus-
pect did not amount to interrogation as defined by Miranda).

13. Innis, 446 U.S. at 299 (stating that "[t]his is not to say, however, that all state-
ments obtained by the police after a person has been taken into custody are to be con-
sidered the product of interrogation). See LAFAvE & ISRAEL, supra note 12, § 6.7, at
323-32.
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incrimination. 14 This need has become increasingly important be-
cause the police have developed less overtly coercive tactics of
interrogation.

15

The traditional test used to determine whether a confession
could be admitted as evidence against a criminal defendant had asked
whether the confession was voluntary.'6 Under this "voluntariness"
test, courts have weighed subjective factors to determine when an ac-
cused's Fourteenth Amendment right to due process has been vio-
lated.17 The Supreme Court broke from the "voluntariness" analysis
in Miranda, where it shifted from an analysis of "interrogation"
based on the Fourteenth Amendment to an analysis based on the
Fifth Amendment.' 8

This Comment examines the significance of that shift and its ef-
fect on the Court's definition of "interrogation" as enunciated in
Rhode Island v. Innis.19 This Comment then discusses several
problems with the Innis "functional equivalent" test, which stem
from an apparent double standard regarding the role of "intent."' 2

This Comment also examines the confusion over whether the Court
in Innis created an objective test or a subjective test.2 ' Finally, this
Comment concludes that the Nebraska Supreme Court should con-
tinue to apply an objective test to analyze "interrogation" under the
Fifth Amendment.22

BACKGROUND

THE VOLUNTARmESS TEST

Before its decision in Miranda v. Arizona,2 3 the United States
Supreme Court had used the "voluntariness" test to prevent coercive

14. LAFAVE & IsRAEL, supra note 12, § 6.6, at 317 (stating that the meaning of the
Court's "custodial interrogation" phrase is a matter of considerable importance).

15. Welsh S. White, Interrogation Without Questions: Rhode Island v. Innis and
United States v. Henry, 78 MIcH. L. REV. 1209, 1210-11 (1980) (stating that because the
"police are becoming increasingly sophisticated in their approaches to interrogation" to
develop an understanding of "interrogation" assumes "particular importance"). See
Miranda, 384 U.S. at 448 (stressing that "the modern practice of in-custody interroga-
tion is psychologically rather than physically oriented").

16. See infra notes 23-33 and accompanying text.
17. See infra notes 23-33 and accompanying text. See also U.S. CONST. amend.

XIV. The Fourteenth Amendment provides in relevant part: "No state shall ... de-
prive any person of life, liberty, or property, without due process of law." Id.

18. See infra notes 34-48 and accompanying text.
19. 446 U.S. 291, 301 (1980). See infra notes 79-116 and accompanying text.
20. Innis, 446 U.S. at 300-01; see infra notes 183-212 and accompanying text.
21. See infra notes 187-201 and accompanying text.
22. See infra notes 246-95 and accompanying text.
23. 384 U.S. 436 (1966).

19921
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interrogation practices. 24 Dating back to 1897, in Brain v. United
States,25 voluntariness had been the traditional focus of confession
analysis. 9 The primary consideration under the voluntariness test
had been the Due Process Clause of the Fourteenth Amendment-'
In applying the inherently subjective voluntariness test, a court asks
whether the confession was voluntary under the totality of the cir-
cumstances, and thus non-violative of the Fourteenth Amendment.29

The stated purpose of the voluntariness test is to bar (1) confessions
of dubious reliability because of the methods by which they were ob-
tained; (2) confessions that may be reliable, but were obtained by the
police using offensive practices; and (3) confessions obtained by no-
noffensive practices but which still impaired the defendant's free
choice. 9

The voluntariness test was best articulated by the Court in
Culombe v. Connecticut.3° In Culombe, the Court stated:

The ultimate test remains that which has been the only
clearly established test in Anglo-American courts for two
hundred years: the test of voluntariness. Is the confession
the product of an essentially free and unconstrained choice
by its maker? If it is, if he has willed to confess, it may be
used against him. If it is not, if his will has been overborne
and his capacity for self-determination critically impaired,

24. Welsh S. White, Interr ation Without Questions Rhode Island v. Innis and
United States v. Henry, 78 MicH. L. REv. 1209, 1209 (1980).

25. 168 U.S. 532, 565 (1897) (holding that the defendant's involuntary confession
was not admissible against him).

26. See Culombe v. Connecticut, 367 U.S. 568, 602 (1961) (referring to the two-
hundred-year-old test of voluntariness).

27. See WAYNE R. LAFAVE & JEROLD H. ISRAEL, CRIMINAL PROCEDURE § 6.2, at
294 (2d ed. 1992) [hereinafter LAFAVE & ISRAEL]. See also U.S. CONST. amend. XIV;
see supra note 17.

28. White, 78 McH. L. REv. at 1210. See LAFAVE & ISRAEL, supra note 27, § 6.1,
at 292-93. As Professors LaFave and Israel stated:

A so-called "voluntariness" test, which depended upon the "totality of the cir-
cumstances," was used to determine whether the Constitution required exclu-
sion of a confession. The dimensions of this test changed over the years as the
Supreme Court's concerns about the interrogation process broadened. At
first, the question was simply one of whether the methods used had produced
an unreliable confession; then the Court undertook to deter unfair police in-
terrogation practices even if they produced reliable statements; and still later
the Court's decisions reflected concern with whether the interrogated defend-
ant had been substantially deprived of the choice whether or not to talk to the
police. As the years passed, it became increasingly apparent that this test was
most difficult to administer because it required a finding and appraisal of all
relevant facts surrounding each challenged confession.

Id. § 6.1 at 292-93; 2 JOSEPH G. COOK, CONsTrrTIONAL RIGHTS OF THE ACCUSED § 5.2
(2d ed. 1986).

29. LAFAVE & ISRAEL, supra note 27, at § 6.2, at 295.
30. 367 U.S. 568 (1961).

[Vol. 26
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the use of his confession offends due process.3'
The Court, in Rogers v. Richmond,32 explained that a confession may
be admitted into evidence only if it is screened in accordance with the
constitutional standards required by the Due Process Clause of the
Fourteenth Amendment.ws

MIRANDA V. ARIZONA: Focus ON THE FIFTH A ENDMENT AND
POLICE COERCION

The Court in Miranda shifted the focus of confession analysis
away from the traditional voluntariness test and moved to an analysis
based on the Fifth Amendment.34 Although the Court in Miranda
actually decided four cases, it outlined the similarities in the cases
which enabled it to decide the four cases jointly:

In each, the defendant was questioned by police officers,
detectives, or a prosecuting attorney in a room in which he
was cut off from the outside world. In none of these cases
was the defendant given a full and effective warning of his
rights at the outset of the interrogation process. In all the
cases, the questioning elicited oral admissions, and in three
of them, signed statements as well which were admitted at
their trials. They all thus share salient features - incom-
municado interrogation of individuals in a police-dominated
atmosphere, resulting in self-incriminating statements with-
out full warnings of constitutional rights.ss

In the nominal case, Miranda v. Arizona,-" the Phoenix police ar-
rested Ernesto Miranda for kidnapping and rape.37 He was identified
by the complaining witness and taken into an interrogation room.ss
After two hours, the police obtained a written and signed confession

31. Culombe v. Connecticut, 367 U.S. 568, 602 (1961) (citing Rogers v. Richmond,
365 U.S. 534 (1961)).

32. 365 U.S. 534 (1961).
33. Rogers v. Richmond, 365 U.S. 534, 544-45 (1961). See YALE KAMIsAR, POLICE

INTERROGATION AND CONFESSIONS 41-76 (1980) (discussing the shortcomings of the
"voluntariness" test).

34. Miranda, 384 U.S. 436, 439. The Court stated in the opening paragraph of the
opinion: "More specifically, we deal with the admissibility of statements obtained from
an individual who is subjected to custodial police interrogation and the necessity for
procedures which assure that the individual is accorded his privilege under the Fifth
Amendment to the Constitution not to be compelled to incriminate himself." Id. See
supra note 1 and accompanying text.

35. Miranda, 384 U.S. at 456-57 (applying the Fifth Amendment privilege to po-
lice interrogation, and granting certiorari in Vignera v. New York, 209 N.E.2d 110
(N.Y. 1965); Westover v. United States, 342 F.2d 684 (9th Cir. 1965); California v. Stew-
art, 400 P.2d 97 (Cal. 1965)); Miranda, 384 U.S. at 445.

36. 384 U.S. 436 (1966).
37. Miranda, 384 U.S. at 491-92.
38. Id. at 491.

1992]
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statement.39 Despite Miranda's objection, the statement was admit-
ted as evidence at his trial.40 Subsequently he was convicted on both
charges. 41 Miranda's appeal to the Arizona Supreme Court failed,
and the United States Supreme Court granted certiorari and
reversed.4

In its holding, the Court emphasized its concern with police coer-
cion.43 The Court in Miranda stated that, absent adequate safe-
guards, the interrogation of a person in custody "contains inherently
compelling pressures which work to undermine the individual's will
to resist and to compel him to speak where he would not otherwise
do so freely."44 The Court stated that these pressures must be coun-
tered by adequately and effectively apprising the accused person of
his rights and fully honoring those rights.4 The Court in Miranda
enunciated the procedural safeguards necessary "to dispel the com-
pulsion inherent in custodial surroundings" so that a "statement ob-
tained from the defendant can truly be the product of his free
choice."4

A Fifth Amendment inquiry focuses on how the suspect per-
ceives his custodial surroundings and how that perception affects a
suspect's compulsion to incriminate himself.47 Therefore, a Fifth
Amendment analysis of interrogation focuses on the suspect's percep-

39. Id. at 491-92.
40. Id. at 492.
41. Id.
42. Id.
43. Id. at 444 (holding that "the prosecution may not use statements, whether ex-

culpatory or inculpatory, stemming from custodial interrogation of the defendant un-
less it demonstrates the use of procedural safeguards effective to the privilege against
sef-incrimination") (emphasis added). See supra note 2 and accompanying text.

Chief Justice Earl Warren expressed this concern throughout the opinion: '"o
summarize, we hold that when an individual is taken into custody or otherwise de-
prived of his freedom by the authorities in any significant way and is subjected to ques-
tioning, the privilege against self-incrimination is jeopardized." Miranda, 384 U.S. at
478.

The Court also stated: "[W]e concern ourselves primarily with this interrogation
atmosphere and the evils it can bring." Id. at 456.

44. Id. at 467.
45. Id.
46. Id. at 458.
47. Jonathan L. Marks, Note, Confusing the Fifth Amendment with the Sixth:

Lower Court Misapplication of the Innis Definition of Interrogation, 87 MICH. L. REv.
1073, 1078-81 (1989). Marks stated that "Miranda's focus on compulsion arises from
the fact that its rationale rests on the fifth amendment." Id. at 1080. This is as op-
posed to Sixth Amendment analysis of interrogation which focuses on the intent of the
police. Id. at 1076. Representing the Sixth Amendment, "the Massiah [v. United
States] doctrine protects the right of individuals to receive the aid of counsel through
each step of the adversary process. Massiah provides protection by preventing the gov-
ernment from deliberately eliciting or inducing incriminating statements - an analy-

(Vol. 26
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tions of the situation."

SIXm AMENDMENT ANALYsIS: BREWER v. WILiw Ms

In contrast to the Supreme Court's decision in Miranda, which
focused on a defendant's Fifth Amendment rights against self-incrim-
ination during custodial "interrogations," the Court's decision in
Brewer v. WilliamS4 9 focused on a defendant's Sixth Amendment
right to counsel during custodial "interrogations."' 5 In Fifth Amend-
ment cases, to determine whether a defendant's constitutional rights
have been violated, the focus is on the perceptions of the suspect.51

Conversely, in Sixth Amendment cases, the focus is on the intent of
the police officer.52

In Brewer, the respondent, Robert Williams, was convicted of the
December 24, 1968, abduction and murder of ten-year-old Pamela
Powers.5 Pamela disappeared during a trip with her family to a
wrestling tournament in Des Moines, Iowa.54 Williams, an escapee
from a local mental institution, kidnapped Pamela from the wrestling
tournament and subsequently killed her.5 Williams had abandoned
the body near Mitchellville, Iowa, and the police found his car the
following day in Davenport, Iowa.5 On December 26, Williams

sis which turns on the government's purpose." Id. at 1077 (referring to Masslah v.
United States, 377 U.S. 201 (1964)).

The Miranda and Innis decisions "mandate that lower courts analyzing interroga-
tion assess a suspect's perception of the coerciveness of police behavior." Id. at 1075.

48. Marks, Note, 87 MicH. L. REV. at 1075.
49. 430 U.S. 387, 397 (1977). Although the Court in Brewer v. Willi a discussed

Fourth, Fifth, and Sixth Amendment issues, this Comment only discusses the Court's
disposition in Brewer on the Sixth Amendment. Q. generally Nix v. Williams, 467 U.S.
431 (1984) (discussing the "inevitable discovery" exception to the warrant requirement
of the Fourth Amendment).

The Court's discussion of the Fourth and Fifth Amendments is beyond the scope
of this Comment. This Comment's discussion of the Court's Sixth Amendment analy-
sis in Brewer is to illustrate the difference between Fifth Amendment analysis and
Sixth Amendment analysis when attempting to determine when an interrogation has
occurred.

50. Brewer, 430 U.S. at 397-98. The Sixth Amendment provides in relevant part
that "[i]n all criminal prosecutions, the accused shall enjoy the right ... to have the
Assistance of Counsel for his defense." U.S. CONST. amend. VI.

51. See supra note 48 and accompanying text.
52. See Brewer, 430 U.S. at 397-98 (disposing with the Miranda Fifth Amendment

analysis of compulsory self-incrimination in favor of the Sixth Amendment analysis of
the right to counsel).

53. Brewer, 430 U.S. at 390, 394.
54. Id. at 390.
55. Id. Williams was a resident of the YMCA. He kidnapped Pamela by wrapping

her in a blanket. A fourteen-year-old boy assisted Williams by opening the YMCA
street door and car door. The boy testified that he saw two skinny white legs sticking
out of the bundle as Williams placed it into the front seat. Id.

56. Id. at 390, 393.

1992]
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called Henry McKnight, a Des Moines attorney, who advised Wil-
liams to turn himself in to the police in Davenport.57 In the presence
of the Des Moines Police Chief and Detective Learning, McKnight
advised Williams that he would be transported back to Des Moines
and that he was not to be interrogated on the trip.ms The attorney
further advised Williams not to speak with the transporting officers
about Pamela.59 The police advised Williams of his Miranda rights
several times throughout the procedural process.6°

Detective Learning and another officer arrived in Davenport to
transport Williams back to Des Moines.61 Kelly, the attorney present
at Williams's arraignment, also told Leaming that Williams was not
to be interrogated until after he had consulted with McKnight.as En
route to Des Moines, Detective Learning gave Williams what has
come to be known as the "Christian burial speech," which played
upon Williams's mental deficiency and deep religious beliefs.63 Ad-
dressing Williams as "Reverend," Detective Learning told Williams
that because of impending weather conditions, a search for Pamela's
body would have to be postponed, delaying the family's wish for a
Christian burial.64 As the car approached Mitchellville, Williams di-
rected the officers to Pamela's body.65

At trial, Williams unsuccessfully moved to suppress his incrimi-
nating conduct and statements as evidence.66 The trial judge found

57. Id. at 390.
58. Id. at 391.
59. Id.
60. Id. at 390-91. The Davenport police advised Williams of his Miranda warnings

when he surrendered. A Davenport judge who arraigned Williams for an outstanding
arrest warrant advised Williams of his Miranda warnings. Detective Learning re-
peated the Miranda warnings a third time before leaving for Des Moines. Id.

61. Id. at 391.
62. Id. at 391-92.
63. Id. at 392.
64. Id. at 392-93. The "Christian burial speech" as it was recounted in the opinion,

in its entirety, provided:
I want to give you something to think about while we're traveling down the
road.... Number one, I want you to observe the weather conditions, it's rain-
ing, it's sleeting, it's freezing, driving is very treacherous, visibility is poor, it's
going to be dark early this evening. They are predicting several inches of
snow for tonight, and I feel that you yourself are the only person that knows
where this little girl's body is, that you yourself have only been there once,
and if you get a snow on top of it you yourself may be unable to find it. And,
since we will be going right past the area on the way into Des Moines, I feel
that we could stop and locate the body, that the parents of this little girl
should be entitled to a Christian burial for the little girl who was snatched
away from them on Christmas [E]ve and murdered. And I feel we should stop
and locate it on the way in rather than waiting until morning and trying to
come beck out after a snow storm and possibly not being able to find it at all.

Id.
65. Id. at 393.
66. Id. at 393-94.
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that Williams had waived his right to counsel when he gave the in-
criminating information.67 The Iowa Supreme Court agreed with the
trial court's reasoning and affirmed the conviction.6s Williams then
petitioned the United States District Court for the Southern District
of Iowa for a writ of habeas corpus.6 9 The district court held that the
evidence had wrongly been admitted at trial because Williams had
been denied his Sixth Amendment right to counsel.70 The United
States Court of Appeals for the Eighth Circuit affirmed, and the
United States Supreme Court granted certiorari. 71 In relying on the
Sixth Amendment, the Supreme Court affirmed the Eighth Circuit's
decision. 72

In Brewer, the Court specifically distinguished its decision from
Miranda.73 The Court based its decision on Sixth Amendment
grounds, creating a rationale for right-to-counsel cases separate from
custodial "interrogation" cases.74 The Court stated that "the judg-
ment before us must in any event be affirmed upon the ground that
Williams was deprived of a different constitutional right - the right
to the assistance of counsel. '75

In deciding Brewer on Sixth Amendment grounds, the Court
found as dispositive Detective Leaming's intent to elicit information
from Williams. 76 The Court stated: "There can be no serious doubt,
either, that Detective Learning deliberately and designedly set out to
elicit information from Williams just as surely as - and perhaps
more effectively than - if he had formally interrogated him."'77

Thus, the Court applied a Sixth Amendment analysis, focusing on
the intent of the police officers rather than the perceptions of the
suspect.

78

67. Id. at 394.
68. Id. See State v. Williams, 182 N.W.2d 396, 402 (Iowa 1970).
69. Brewer, 430 U.S. at 394.
70. Id. at 394-95; Williams v. Brewer, 375 F. Supp. 170, 185 (S.D. Iowa 1974) (hold-

ing the evidence had been wrongfully admitted).
71. Williams v. Brewer, 509 F.2d 227, 234 (8th Cir. 1974). Brewer v. Williams, 423

U.S. 1031 (1975) (granting certiorari).
72. Brewer, 430 U.S. at 406.
73. Id. at 397. The Court stated, "Specifically, there is no need to review in this

case the doctrine of Miranda v. Arizona, a doctrine designed to secure the constitu-
tional privilege against compulsory self-incrimination." Id.

74. Id. at 397-98.
75. Id.
76. Id. at 399.
77. Id. (emphasis added).
78. Id. at 398; see Massiah v. United States, 377 U.S. 201 (1964) (White, J., dissent-

ing).
In Massiah, Winston Massiah was indicted for conspiring to possess narcotics

aboard a U.S. Navy vessel. A co-conspirator, a man named Colson, agreed to cooperate
with federal agents by allowing them to install a radio transmitter into his car. While
in Massiah's company in the car, Colson duped Massiah into making statements that

1992]
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RHODE ISLAND v. INNIs: A FIFFH AMENDMENT DEFINITION OF
INTERROGATION

In Rhode Island v. Innis,79 the United States Supreme Court an-
alyzed custodial interrogation under Fifth Amendment terms and es-
tablished the test for determining whether "interrogation" has
occurred.8° In Innis, John Mulvaney, a Providence, Rhode Island,
taxi driver, disappeared on January 12, 1975.81 On January 16, he
was found shot to death in a shallow grave in Coventry, Rhode Is-
land.82 On January 17, Providence police received a phone call from
another taxi driver, Gerald Aubin, who reported that he had just
been robbed by a man wielding a sawed-off shotgun.83 At the Provi-
dence police station, Aubin noted a picture on a bulletin board of the
man who had robbed him.s4 The Providence police subsequently be-
gan a search for the suspect in the Mount Pleasant area.8 Later that
morning, Patrolman Lovell arrested the suspect, Thomas Innis, and
informed Innis of his Miranda rights.86 Shortly thereafter, Sergeant
Sears and Captain Leyden arrived and also advised Innis of his rights
under Miranda.87 Innis stated that he wished to speak to a lawyer.86

Captain Leyden instructed the three police officers who accompanied
Innis to the station not to question, intimidate, or coerce Innis in any
way.89 Shortly after leaving the arrest location, Officer Gleckman,
one of the police officers accompanying Innis in the car, began a con-

incriminated Massiah. Federal agents listened to the conversation in a nearby car. De-
spite Massiah's objections, the United States District Court for the Southern District of
New York admitted this conversation as evidence in Massiah's trial. Id. at 201-02. The
United States Court of Appeals for the Second Circuit affirmed, and the Supreme
Court granted certiorari. Id. In reversing the Second Circuit, the Supreme Court re-
lied on the Sixth Amendment. Id. at 205, 207. As in Brewer, the Court in Massiah
focused on the intent of the agents, concluding:. "[W]e hold that the petitioner was de-
nied the basic protections of that [right to counsel] guarantee when there was used
against him at his trial evidence of his own incriminating words, which federal agents
had deliberately elicited from him after he had been indicted and in the absence of his
counsel." Id. at 206 (emphasis added).

79. 446 U.S. 291 (1980).
80. Rhode Island v. Innis, 446 U.S. 291, 297, 300-02 (1980).
81. Id. at 293.
82. Id.
83. Id. Aubin dropped off the assailant near Rhode Island College in the Mount

Pleasant section of Providence. Id.
84. Id. at 293. The snapshot of the person on the bulletin board was a photograph

of the respondent. Id.
85. Id. at 293.
86. Id. at 293-94.
87. Id. at 294.
88. Id.
89. Id. Innis was transported from the location of his arrest to the central police

station in a "caged wagon." This is a police car with a wire mesh between the front
and back seats. He was accompanied by three police officers named Gleckman, Wil-
liams, and McKenna. Id. The opinion indicates that although there was conflicting

[Vol. 26
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versation with another officer regarding the murder weapon.9° Of-
ficer Gleckman testified:

I was talking back and forth with patrolman McKenna stat-
ing that I frequent this area while on patrol and [that be-
cause a school for handicapped children is located nearby,]
there's a lot of handicapped children running around in this
area and God forbid one of them might find a weapon with
shells and they might hurt themselves.9 1

Upon hearing this conversation, Innis told the police officers to turn
the car around so that he could show them the location of the shot-
gun.92 When the foursome returned to the scene of the arrest, Innis
again was warned of his Miranda rights.93 Nevertheless, Innis led
the police to the place where the shotgun was hidden.94

Before the trial on charges of kidnapping, robbery, and the mur-
der of Mulvaney, Innis moved to suppress the shotgun and his re-
lated statements. 95 The Superior Court of Kent County, Rhode
Island, admitted this evidence at trial, and Innis was convicted on all
counts.9 6 Innis appealed to the Rhode Island Supreme Court, which
set aside the conviction, and the United States Supreme Court
granted Rhode Island's petition for certiorari.97

The Court noted that the Innis case was its first opportunity to
address the meaning of "interrogation" under Miranda.98 In finding
that Officer Gleckman's conversation did not amount to interroga-
tion, the Court established when interrogation occurs such that a sus-
pect must be given his Miranda warnings. 99 The Court began by
rejecting the notion that the Miranda definition of "interrogation"
included only express questioning by a police officer of a suspect
while in custody.1 ° The Court also rejected the concept that interro-

testimony regarding the seating arrangement of the officers, everyone in the vehicle
did hear the conversation. Id. at 294 n.1.

90. Id. at 294.
91. Id. at 294-95 (quoting from Brief for Appellant at 43-44, Rhode Island v. Innis,

446 U.S. 291 (1980) (78-1076)).
92. Id. at 295.
93. Id.
94. Id. Innis led the police to a field where the shotgun was hidden under some

rocks. Id.
95. Id. at 295-96.
96. State v. Innis, 391 A.2d 1158, 1160 (RI. 1978), cert granted, 440 U.S. 934 (1979).
97. Innis, 446 U.S. at 296-97. See Rhode Island v. Innis, 440 U.S. 934 (1979) (grant-

ing certiorari).
98. Innis, 446 U.S. at 297.
99. Id. at 303. The Court stated that "[gliven the fact that the entire conversation

appears to have consisted of no more than a few offhand remarks, we cannot say that
the officers should have known that it was reasonably likely that Innis would so re-
spond." Id.

100. Id. at 298-99.

19921



CREIGHTON LAW REVIEW

gation necessarily occurs when persuasive techniques, other than ex-
press questioning, are employed against a suspect in custody.10 1

Instead, the Court emphasized that "'[i]nterrogation' as conceptual-
ized by the Miranda opinion, must reflect a measure of compulsion
above and beyond that inherent in custody itself."10 2

The Court held that the level of compulsion necessary for inter-
rogation to occur arises when a suspect "in custody is subjected to
either express questioning or its functional equivalent."'10 The Court
explained:

That is to say, the term "interrogation" under Miranda re-
fers not only to express questioning, but also to any words or
actions on the part of the police (other than those normally
attendant to arrest and custody) that the police should know
are reasonably likely to elicit an incriminating response
from the suspect.104

The Court indicated that it had complied with the mandate of
Miranda by focusing the "reasonably likely to elicit" test on the sus-
pect's perceptions as opposed to the intent of the police.' 0 5 However,
the Court did not entirely discount police intent, reviving its rele-
vance in a footnote. 1° 6 In this footnote - footnote seven - the
Court stated that police intent was not irrelevant. 1°7

Finally, the Court indicated how a finding of "interrogation"

would be affected by police knowledge of a suspect's character, back-
ground, intelligence, or other relevant trait.l08 The Court stated that
the definition of "interrogation" extended only to police words or ac-
tions that the police should have known were reasonably likely to

101. Id. at 299.
102. Id. at 300.
103. Id. at 300-01.
104. Id. at 301. See 3 WILIAM E. RINGEL, SEARCHES & SEIZURES, ARRESTS AND

CoHEEsSIoNs § 27.4 (1992) (discussing whether the "reasonably likely to elicit" test cre-
ated an objective or a subjective test).

105. Innis, 446 U.S. at 301. The Court further indicated its desire to keep with the
spirit of Miranda by stating, 'This focus reflects the fact that the Miranda safeguards
were designed to vest a suspect in custody with an added measure of protection against
coercive police practices, without regard to objective proof of the underlying intent of
the police." Id. See supra notes 47-48 and accompanying text.

106. Innis, 446 U.S. at 301 n.7. In footnote seven, the Court stated:
This is not to say that the intent of the police is irrelevant, for it may well
have a bearing on whether the police should have known that their words or
actions were reasonably likely to evoke an incriminating response. In particu-
lar, where a police practice is designed to elicit an incriminating response
from the accused, it is unlikely that the practice will not also be one which the
police should have known was reasonably likely to have that effect.

Id.
107. Id.
108. Id. at 301.
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elicit a response.-ee The Court reasoned that this was because the po-
lice could not be accountable for the unforeseeable results of their
conduct.'1 0 In applying this new definition of "interrogation," the
Court held that Innis had not been interrogated."'

Justice John Paul Stevens filed a dissenting opinion, characteriz-
ing the majority opinion as a "plain departure from the principles set
forth in Miranda."112 Justice Stevens criticized the majority's "rea-
sonably likely to elicit" test as narrowing the scope of interroga-
tion.1 13 Justice Stevens suggested an alternative test for determining
when a suspect had been subjected to the functional equivalent of in-
terrogation. n 4 Justice Stevens's definition of interrogation included
all police statements or conduct that would have the same effect or
purpose as a direct question.115 According to Justice Stevens, this
test would accord a suspect more protection by holding that even a
statement which does not end with a question mark would be consid-
ered the functional equivalent of interrogation, so long as an average
listener would understand it to call for a response." 6

NEBRASKA CASES THAT HAVE APPLIED INNIs

The Nebraska Supreme Court has encountered numerous oppor-
tunities to apply the "functional equivalent" test as enunciated in In-
nis." 7 For example, in State v. Sutton,"8 the Nebraska Supreme
Court applied the Innis test." 9 In Sutton, the York, Nebraska, police
showed an in-custody suspect evidence and told him that it would be
used to charge his girlfriend. l m° The next day, when his girlfriend
came to visit him in jail, the police arrested her.12' The suspect then

109. Id. at 301-02. The Court stated: "Any knowledge the police may have had
concerning the unusual susceptibility of a defendant to a particular form of persuasion
might be an important factor in determining whether the police should have known
that their words or actions were reasonably likely to elicit an incriminating response
from the suspect." Id. at 302 n.8.

110. Id. at 301-02.'
111. Id. at 303.
112. Id. at 309 (Stevens, J., dissenting). For a criticism of the. Innis decision, see

Robert C. Welch & Ronald K.L. Collins, New High Court Ruling on Confessions Says
One Thing, Does Another A Two-Faced Approach to Miranda, NA'L L.J. 15 (June 16,
1980) (exposing ambiguities in the "reasonably likely to elicit" test of Innis); Alice
Klement, Miranda Loophole Seen In Supreme Court Ruling, NAT'L L.J. 11 (May 26,
1980) (highlighting a "loophole" in the "reasonably likely to elicit" test).

113. Innis, 446 U.S. at 309 (Stevens, J., dissenting).
114. See id. at 311 (Stevens, J., dissenting).
115. Id. (Stevens, J., dissenting).
116. Id. at 309 (Stevens, J., dissenting).
117. See infra notes 117-81 and accompanying text.
118. 207 Neb. 778, 301 N.W.2d 335 (1981).
119. State v. Sutton, 207 Neb. 778, 780, 301 N.W.2d 335, 337 (1981).
120. Id. at 778, 301 N.W.2d at 336.
121. Id. at 778, 301 N.W.2d at 337.

19921



CREIGHTON LAW REVIEW[

confessed to the crimes for which he was charged.m At trial, the
suspect testified that the police had promised to "go easier on his girl-
friend if he confessed."' The District Court for York County sus-
tained the defendant's motion to suppress, and the State appealed.I24
In affirming the district court's decision, the Nebraska Supreme
Court adhered to the language of Innis.1  The court reasoned: "In
the present case, the police officers could be said to have known that
their actions, reflected by the evidence here, were likely to elicit an
incriminating response from the defendant, and if they did, such ac-
tions might well be found to be the functional equivalent of
interrogation." 126

The Nebraska Supreme Court again applied the Innis definition
of interrogation in State v. WHhitmore.lm In Wihitmore, the Omaha
police obtained a warrant to search the defendant's residence. I'8 The
police entered the defendant's house and arrested him, but did not
warn him of his Miranda rights.I' 9 Subsequent to his arrest, one of
the police officers asked the defendant whether he owned a particu-
lar set of car keys.'3 ° The defendant answered affirmatively and,
when the car was searched, the police found controlled substances in
the trunk.131 The defendant moved to suppress his response to the
question regarding the keys.'32 However, the District Court for
Douglas County overruled the defendant's motion to suppress, and
the defendant appealed, arguing that his Fifth Amendment rights
had been violated.133 In affirming the district court's finding that no
interrogation had occurred, the Nebraska Supreme Court agreed
with the State's argument that the defendant's answer was "a natural
response to a spontaneous question which had nothing to do with in-
vestigating criminal activity."'134 The State argued that the question
was not designed to elicit an admission or confession. Is5 Citing the

122. Id. at 779-80, 301 N.W.2d at 337.
123. Id. at 779, 301 N.W.2d at 337.
124. Id. at 780, 301 N.W.2d at 337.
125. Id. at 780-81, 301 N.W.2d at 337-38. For a discussion of the relevant language

from Inni, see supra notes 102-08 and accompanying text.
126. Sutton, 207 Neb. at 781, 301 N.W.2d at 338.
127. 221 Neb. 450, 455, 378 N.W.2d 150, 154 (1985).
128. State v. Whitmore, 221 Neb. 450, 454, 378 N.W.2d 150, 153 (1985).
129. Id.
130. Id.
131. Id. The keys were to a 1971 Chrysler Valiant and a toolbox found in the

trunk. The court stated, "It was necessary for the State to somehow tie the defendant
into the ownership or use and control of this automobile." Id.

132. Id. at 454, 378 N.W.2d at 153-54.
133. Id. at 454, 378 N.W.2d at 153.
134. Id. at 455, 378 N.W.2d at 154.
135. Id. at 456, 378 N.W.2d at 154. The court restated the State's argument as

follows:
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Innis decision, the court relied on the intent of the officers to deter-
mine whether the defendant had been interrogated:

We believe the question as to the ownership of the keys in
the present case was a neutral question which would fall
within the class of brief, spontaneous reactions to the situa-
tion then confronting the officer, and was not for the pur-
pose of interrogating the defendant to obtain evidence to
establish guilt.136
In State v. Lamb,137 the Nebraska Supreme Court again used the

intent of the police as the test for determining whether a suspect had
been subjected to an interrogation.lss On July 14, 1980, David Lamb
shot and killed his wife, Dell Lamb, in their trailer home.139 After
calling the operator and stating that he had shot his wife, the defend-
ant was arrested.14° While in a holding room, the defendant asked:
"How would you like it?"'141 Asking for clarification, an officer
asked: "What do you mean by that?"'142 The defendant responded
with the following incriminating remark: "I have to do the cooking,
washing, the laundry. And I got tired of it, and I got tired of seeing
her suffer so I shot her."'1 The police did not warn the defendant of
his rights under Miranda before the defendant made these state-
ments.144 The District Court for Lancaster County allowed the pros-
ecution to admit these remarks as evidence at trial, and the
defendant appealed.14 In affirming the conviction, the Nebraska
Supreme Court again categorized the defendant's remarks as "neu-
tral" and "spontaneous."'1 Concerned about the compulsion to
speak, the court applied a subjective test in determining that the de-
fendant had not been interrogated.147 The court stated: "Where
there is no expectation of an admission and the police conduct is not

In other words, the claim is made that the question regarding ownership of
the key was a neutral question not designed to elicit a confession or admission,
and it was only fortuitous that a key to the Valiant automobile was later dis-
covered and tied to defendant's earlier admission of ownership.

Id.
136. Id. at 455, 457, 378 N.W.2d at 154, 155 (emphasis added).
137. 213 Neb. 498, 330 N.W.2d 462 (1983).
138. State v. Lamb, 213 Neb. 498, 502, 330 N.W.2d 462, 466 (1983).
139. Id. at 500, 330 N.W.2d at 465.
140. Id. at 501, 330 N.W.2d at 465.
141. Id.
142. Id.
143. Id. The defendant's wife was chronically ill and increasingly burdensome on

the defendant. Id. at 509, 330 N.W.2d at 469.
144. Id. at 501, 330 N.W.2d at 465.
145. Id.
146. Id. at 502, 330 N.W.2d at 466. See supra note 133 and accompanying text.
147. Lamb, 213 Neb. at 502, 330 N.W.2d at 466. The court elaborated, stating: "Fur-

thermore, the question did not place defendant under a compulsion to speak." Id. at
503, 330 N.W.2d at 466.
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an attempt to obtain an admission there is no interrogation."'14 The
court also used a voluntariness "totality of the circumstances"
analysis.

149

More recently, however, the Nebraska Supreme Court broke
from the subjective "voluntariness" test and adopted an objective
analysis.15° In State v. Gibson,151 the Nebraska Supreme Court ap-
plied a purely objective test to a Fifth Amendment "functional
equivalent" case. 15 2 On December 4, 1986, six Omaha police officers
searched the residence of Richter Gibson for contraband drugs.153
Gibson, a convicted felon, was ordered to sit on a chair in the
kitchen.154 An Omaha police officer, Paul W. Briese, searched the
kitchen cupboards and discovered a loaded .38 caliber revolver.I 5

Upon finding the gun, Detective Briese announced: "'Oh, look what
I found.' ,15 Immediately, Gibson responded: 'That's my gun and I
use it for protection."'15 7 Gibson was subsequently arrested and con-
victed of violating a Nebraska statute that prohibited convicted felons
from possessing firearms with barrels not exceeding eighteen in-
ches.158 Gibson appealed, arguing that his remark confessing owner-
ship of the gun was wrongly admitted as evidence against him.159 In
its decision, the Nebraska Supreme Court quoted the Innis case ex-
tensively and interpreted the "reasonably likely to elicit" language of
the Innis test in an objective fashion.ls ° The court in Gibson stated:

As we interpret Innis. ... to determine whether there is in-
terrogation within the meaning of Miranda an objective
standard is applied: Would a reasonable and disinterested
person conclude that police conduct, directed to a suspect or
defendant in custody, would likely elicit an incriminating re-
sponse from that suspect or defendant. If the answer is
"yes," there is interrogation requiring the Miranda warning

148. Id. at 503, 330 N.W.2d at 466 (quoting Commonwealth v. Shepherd, 409 A.2d
894, 896 (Pa. Super. Ct. 1979)) (emphasis added).

149. 213 Neb. at 504, 330 N.W.2d at 487.
150. See State v. Gibson, 228 Neb. 455, 422 N.W.2d 570 (1988) (applying a "reason-

able person" standard to the concept of interrogation).
151. 228 Neb. 455, 422 N.W.2d 570 (1988).
152. State v. Gibson, 228 Neb. 455, 463, 422 N.W.2d 570, 575.
153. Id. at 457, 422 N.W.2d at 571-72.
154. Id. at 457, 422 N.W.2d at 572.
155. Id.
156. Id.
157. Id.
158. Id. at 456, 422 N.W.2d at 571. See NEB. REv. STAT. § 28-1206(1) (Reissue 1985)

(stating, in relevant part, that "any person who possesses any firearm with a barrel
less than eighteen inches in length... who has previously been convicted of a felony
... commits the offense of possession of firearms by a felon").

159. Gibson, 228 Neb. at 456, 422 N.W.2d at 571.
160. Id. at 459-68, 422 N.W.2d at 573-78.
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before a defendant's incriminating response is constitution-
ally admissible as evidence against the defendant.1 6 1

The Nebraska Court of Appeals followed the Nebraska Supreme
Court's precedent in Gibson when it decided State v. McDowell.l a2

James Brady, a Nebraska State Patrol trooper, responded to a radio
dispatch informing troopers to be on the lookout for a white Cadil-
lac.163 Brady and York Police Officer Ronald Murtaugh spotted a
white Cadillac in the parking lot of a fast-food restaurant.1' 4 When
the occupants returned, Brady asked to search the vehicle.165 The
defendant, Danny McDowell, accompanied by his wife, Aretha, her
two-year-old daughter, and two other occupants, consented to the
search.166 In the trunk, Brady found recently harvested marijuana
plants.167 The occupants were arrested and told to lie down in a
nearby grassy area.'68 Brady told Murtaugh to call the Department
of Social Services so that it could take custody of Aretha's two-year-
old daughter. 169 Upon hearing this conversation, McDowell stated
that the marijuana was his and begged the officers not to take the
child.170 The defendant filed a motion to suppress his statement, and
the District Court for York County sustained that motion concluding
that McDowell's statement was "voluntary.' 17 1 In concluding that
the district court erred in finding that the defendant had been inter-
rogated, the Nebraska Court of Appeals stated:

[T]he functional equivalent test under Nebraska law is to be
applied objectively, and not by considering the subjective
perception of the suspect. The test takes the point of view of
a reasonable and disinterested observer with the same
knowledge of the suspect as the police officer has, and asks
whether that observer would infer, on the sole basis of hear-
ing the officer's remarks, that the remarks were designed to
elicit an incriminating response. 172

The Nebraska Supreme Court, however, recently returned to a
subjective analysis of Fifth Amendment confession cases in State v.

161. Id. at 463, 422 N.W.2d at 575 (citations omitted).
162. 1 Neb. App. 484, 488 N.W.2d 593 (Neb. Ct. App. 1992) (applying a reasonable

person test to the interrogation concept).
163. State v. McDowell, 1 Neb. App. 484, 486, 488 N.W.2d 593, 594 (Neb. Ct. App.

1992).
164. Id.
165. Id. at 486, 488 N.W.2d at 595.
166. Id. at 485-86, 488 N.W.2d at 595.
167. Id. at 486, 488 N.W.2d at 595.
168. Id. The grassy area was located just behind the restaurant. Id.
169. Id.
170. Id. at 487, 488 N.W.2d at 595.
171. Id.
172. Id. at 490, 488 N.W.2d at 597 (citation omitted).
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Haynie.173 In Haynie, the defendant fit the description of a man re-
portedly involved in a series of robberies.174 The defendant was ar-
rested and confessed to committing thirteen robberies. 175 Although
the arresting officer denied that he had bargained with the defend-
ant, the officer stated that before the defendant confessed, the officer
had told the defendant that he would indicate the defendant's cooper-
ation on the police report. 176 The officer told the defendant that this
information would be considered in deciding how many charges
would be filed against him.177 The District Court for Douglas County
admitted the defendant's incriminating remarks at trial over his ob-
jection, and he was convicted.178

In affirming the conviction, the Nebraska Supreme Court cited
Brain, the 1897 "voluntariness" case, and applied a "totality of the
circumstances" analysis.179 Instead of inquiring whether the defend-
ant had been interrogated, the court merely considered the officer's
remarks as one of the many factors to be considered in deciding
whether the confession was voluntary.'80 After considering the de-
fendant's age, mental capabilities, experience, and education, the
court concluded that the confession was voluntary.'8 ' The court also
listed other factors that might be material to a determination of
whether the confession was voluntary. 8 2

ANALYSIS

PROBLEMS WITH INNIS

Although the United States Supreme Court in Rhode Island v.
Innis' 3 attempted to clarify the boundaries of what constitutes a
custodial "interrogation" under Miranda v. Arizona,'8 4 the Court

173. 239 Neb. 478, 476 N.W.2d 905 (1991). See infra notes 178-81 and accompanying
text.

174. State v. Haynie, 239 Neb. 478, 482, 476 N.W.2d 905, 908-09 (1991).
175. Id. at 482, 476 N.W.2d at 909.
176. Id. at 482-83, 476 N.W.2d at 909.
177. Id.
178. Id. at 483, 476 N.W.2d at 909.
179. Id. at 487, 493, 476 N.W.2d at 911, 915. For the significance of Brain, see supra

note 25 and accompanying text.
180. Haynie, 239 Neb. at 487, 476 N.W.2d at 912.
181. Id. at 491, 476 N.W.2d at 913.
182. Id. at 488, 476 N.W.2d at 912 (including factors such as, but not limited to,

(1) whether defendant was in custody when the statement was given, (2) whether the
defendant was unrepresented and alone, (3) whether the defendant had knowledge of
his constitutional rights, (4) whether the incriminating statement formed part of a
failed plea bargain, (5) whether the prosecution had fulfilled its promise after induc-
ing the statement, (6) whether the prosecution had initiated the promise as opposed to
the defendant's initiation, and (7) whether the defendant's statement was coerced).

183. 446 U.S. 291 (1980).
184. 384 U.S. 436 (1966).
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failed to provide a dispositive test regarding the issue of whether a
suspect has been "interrogated."'' 8 The shortcomings of Innis stem
largely from the ambiguous "reasonably likely to elicit" language and
an apparent double standard regarding police intent. 88

"REASONABLY LIKELY TO Eucrr": AN OBJECTIVE OR A SUBJECTIVE
TEST?

The Court in Innis intended to design a test for determining
when interrogation occurs such that a suspect must be apprised of
the rights outlined in Miranda.28 7 The Miranda warnings were
designed to preserve a suspect's Fifth Amendment right against self-
incrimination by mitigating the coercive atmosphere inherent in po-
lice custody.'8 8 Although the Court accomplished this goal, the deci-
sion in Innis left uncertain whether the "reasonably likely to elicit"
test is an objective or a subjective one.18 9 The confusion is attributa-
ble to an apparent double standard regarding what role, if any, police
intent plays in Fifth Amendment analysis.19° Thus, the Court in In-
nis failed to provide police and courts with guidance determining
whether a suspect's Fifth Amendment rights have been violated.191

185. See Robert C. Welch & Ronald K.L. Collins, New High Court Ruling on Con-
fesvions Says One Thing, Does Another A Two-Faced Approach to Miranda, NAT'L L.J.
15 (June 16, 1980) (exposing ambiguities in the "reasonably likely to elicit" test of
Rhode Island v. Innis, 446 U.S. 291 (1980)); Alice Klement, Miranda Loophole Seen In
Supreme Court Ruling, NAT'L L.J. 11 (May 26, 1980) (highlighting a "loophole" in the
"reasonably likely to elicit" test); Welsh S. White, Interrogation Without Questions:
Rhode Island v. Innis and United States v. Henry, 78 MicH. L. REV. 1209, 1224 (1980)
(stating "the test articulated by the Court does not in itself define a clear substantive
standard").

186. White, 78 MIcH. L. REv. at 1223; WAYNE P. LAFAVE & JEROLD K. ISRAEL,
CRIMINAL PRocEDuRE § 6.7, at 324 (2d ed. 1992) [hereinafter LAFAvE & IsRAEL] (refer-
ring to the ambiguity in Innis). Compare Innis, 446 U.S. at 301 (stating- '"hat is to
say, the term "interrogation" under Miranda refers not only to express questioning
but also to any words or actions on the part of the police ... that the police should
know are reasonably likely to elicit an incriminating response from the suspect....
[t]he latter portion of this definition focus[ing] primarily upon the perceptions of the
suspect, rather than the intent of the police") (emphasis added) with Innis, 446 U.S. at
301 n.7 (stating- 'This is not to say the intent of the police is irrelevant").

This language in which the Court in Innis stated both that police intent is and is
not to be considered creates the "double standard" regarding intent.

187. See supra notes 78-115 and accompanying text.
188. See supra notes 1, 34-48 and accompanying text.
189. White, 78 MIcH. L. REV. at 1224. Discussing the nature of the Court's test for

interrogation in Innis, Professor White stated:
While the focus of the inquiry is objective, looking to the situation as it would
be viewed by an objective observer in the position of the officer rather than as
it actually appeared to either the officer or the suspect, the test articulated by
the Court does not in itself define a clear substantive standard.

Id.
190. White, 78 MIcH. L. REv. at 1231.
191. See supra note 184 and accompanying text.
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The Court in Innis based its holding on the Fifth Amendment.a92

By distinguishing Innis from Brewer v. Williams'9" - which the
Court based on the Sixth Amendment - the Court explicitly re-
jected the subjective "deliberately elicited" analysis.1' In contrast,
the Court in Innis made clear that an analysis based on the Fifth
Amendment right against self-incrimination should be an objective
one.19 5 Consistent with an objective analysis, the Court stated:

That is to say, the term "interrogation" under Miranda re-
fers not only to express questioning, but also to any words or
actions on the part of police (other than those normally at-
tendant to arrest and custody) that the police should know
are reasonably likely to elicit an incriminating response
from the suspect. The latter portion of this definition fo-
cuses primarily upon the perceptions of the suspect, rather
than the intent of the police. This focus reflects the fact that
the Miranda safeguards were designed to vest a suspect in
custody with an added measure of protection against coer-
cive police practices, without regard to objective proof of the
underlying intent of the police.1'

Thus, the subjective factor of police intent appears to be irrelevant to
the objective analysis required for determining whether police have
violated a suspect's Fifth Amendment right against self-
incrimination.

197

Despite the unequivocal language of the opinion, the Court re-
vived the relevance of police intent in a footnote. 198 In footnote
seven, the Court stated that police intent was relevant to the inquiry

192. See supra notes 97-110 and accompanying text.
193. 430 U.S. 387 (1977) (holding that the police had offended the defendant's Sixth

Amendment right to counsel).

194. Rhode Island v. Innis, 446 U.S. 291, 300 n.4 (1980). Distinguishing Brewer
from Inns, the Court stated:

Our decision in Brewer rested solely on the Sixth and Fourteenth Amend-
ment Right to Counsel. That right, as we held in Maasiah v. United States,
prohibits law enforcement officers from "deliberately elicit[ing]" incriminat-
ing information from a defendant in the absence of counsel after a formal
charge against the defendant has been filed. ... By contrast, the right to coun-
sel at issue in the present case Is based not on the Sixth and Fourteenth
Amendments, but on the Fifth and Fourteenth Amendments as interpreted in
the Miranda opinion. The definitions of "interrogation" under the Fifth and
Sixth Amendments, if indeed the term "interrogation" is even apt in the
Sixth Amendment context, are not necessarily interchangeable, since the poli-
cies underlying the two constitutional protections are quite distinct.

Id. (citations omitted).
195. 3 WILLIAM E. RiNGE, SEARCHES & SEIzUREs, ARRESTS AND CONFESSIONS

§ 27.4 (1992) [hereinafter 3 RINGEL].
196. Innis, 446 U.S. at 301 (emphasis added).
197. Compare id. with Innis, 446 U.S. at 301-02 n.7 (stating that the intent of the

police is not irrelevant) (emphasis added).
198. Innis, 446 U.S. at 301-02 n.7.
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of whether the police should have known that their words or actions
would elicit an incriminating remark from the suspect.199 Footnote
nine further confused the question of what role police intent plays in
Fifth Amendment analysis by concluding that the record had indi-
cated that Officers Gleckman and McKenna did not intend to elicit a
response from the defendant, Thomas Innis.2°°

The Court in Innis initially rejected the subjective factor of po-
lice intent, but ultimately relied on it to conclude that the Rhode Is-
land police had not interrogated Innis. With this double standard
regarding police intent, the Court left uncertain whether courts
should apply the "reasonably likely to elicit" test objectively or
subjectively.

AMBIGUITY OF THE "REASONABLY LIKELY TO EucIT" TEST

In holding that the "functional equivalent" of interrogation
means police words or actions that officers should know are "reason-
ably likely to elicit an incriminating response from the suspect," the
Court in Innis created a test subject to more than one interpreta-
tion.2° 1 One interpretation of the "reasonably likely to elicit" lan-
guage is that the functional equivalent of interrogation occurs when
police words or actions create a reasonable likelihood of eliciting an
incriminating response.202 This interpretation represents one dis-
senter's understanding of the test enunciated by the majority in
Innis.

Justice John Paul Stevens's dissenting opinion in Innis illus-
trates the ambiguity of the "reasonably likely to elicit" language m3

Criticizing the majority's opinion as a "plain departure from the prin-
ciples set out in Miranda," Justice Stevens interpreted the majority's
"reasonably likely to elicit" language as focusing on the probability
that police will elicit an incriminating response by their speech or
conduct.2 " Stated differently, if police officers know that, by their

199. Id. Qualifying its position on intent, the Court stated: 'This is not to say that
the intent of the police is irrelevant, for it may well have a bearing on whether the
police should have known that their words or actions were reasonably likely to evoke
an incriminating response." Id.

200. Innis, 446 U.S. at 303 n.9. The Court observed "The record in no way sug-
gests that the officer's remarks were designed to elicit a response." Id.

201. Id. at 1224. See White, 78 MicH. L. REv. at 1209 (stating, 'This new definition
of 'interrogation' is not free of ambiguity"). Jonathan L. Marks, Note, Confusing the
Fifth Amendment with the Siztk Lower Court Misapplication of the Innis Definition
of Interrogation, 87 McH. L. REv. 1073, 1084 (1989) (observing that the "'reasonably
likely to elicit' test [of Innis] is ambiguous on its face").

202. Marks, Note, 87 MICH. L. REV. at 1084-85; see White, 78 MICH. L. REV. at 1231-
33; see infra notes 215-46 and accompanying text.

203. Innis, 446 U.S. at 309 (Stevens, J., dissenting).
204. Id.; White, 78 MICH. L. REv. at 1224.
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words or actions, the probability of eliciting an incriminating remark
from the suspect is "reasonably likely," then the officers have inter-
rogated the suspect.2° 5 Justice Stevens suggested that the likelihood
of eliciting an incriminating remark was closely tied to the form of
an officer's words or actions.2m According to this "likelihood" inter-
pretation of the majority opinion, only those statements punctuated
with a question mark would constitute interrogation.2° 7 According to
Justice Stevens's interpretation of the "reasonably likely to elicit"
language, the majority created an incentive for the police to entice
suspects into incriminating themselves. °  So long as the statements
do not end with a question mark, police can compel a suspect into in-
criminating himself.2w Such an interpretation of the "reasonably
likely to elicit" language accords a suspect much less protection.2 10

In fact, Justice Stevens stated that the majority in Innis turned "Mi-
randa's unequivocal rule against any interrogation at all into a trap
in which unwary suspects may be caught by police deception."121 '

Justice Stevens's "likelihood" interpretation of the "reasonably
likely to elicit" language from Innis creates a test for "interrogation"
that is too narrowly drawn. A broader reading of "reasonably likely
to elicit" is that it created an "objective observer" test.212

AN ALTERNATIVE INTERPRETATION OF INNIS

Another interpretation of the "reasonably likely to elicit" lan-
guage is that the Court in Innis created an "objective observer" test
to determine what constitutes the "functional equivalent" of interro-
gation.213 An "objective observer" interpretation of the Innis deci-

205. Innis, 446 U.S. at 311 n.8 (Stevens, J., dissenting) (opining that "I would as-
sume that police often interrogate suspects without any reason to believe that their ef-
forts are likely to be successful in the hope that a statement will nevertheless be
forthcoming"). White, 78 MicH. L. REV. at 1224-25.

206. Innis, 446 U.S. at 312-13 (Stevens, J., dissenting) (observing that "under the
Court's test, on the other hand, the form of the statements would be critical").

207. Id. at 313 (Stevens, J., dissenting).
208. Id. at 314 (Stevens, J., dissenting).
209. Id. at 313 (Stevens, J., dissenting) (noting that "[i]f a suspect does not appear

to be susceptible to a particular type of psychological pressure, the police are appar-
ently free to exert that pressure on him despite his request for counsel, so long as they
are careful not to punctuate their statements with question marks").

210. Id. at 311-12 (Stevens, J., dissenting).
211. Id. at 314 (Stevens, J., dissenting). See supra notes 111-15 and accompanying

text (discussing the test that Justice Stevens proposed).
212. White, 78 MICH. L. REv. at 1231.
213. Id. at 1232 (outlining the "objective observer" test: "To ensure that the in-

quiry is entirely objective, the proposed test could be framed as follows: if an objective
obsever ... would, on the sole basis of hearing the officer's remarks, infer that the
remarks were designed to elicit an incriminating response, then the remarks should
constitute 'interrogation' ").
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sion resolves the problems created in the majority opinion.2 14 This
interpretation clarifies the ambiguous "reasonably likely to elicit"
language and describes what role police intent plays in Fifth Amend-
ment analysis.215 Furthermore, the "objective observer" test com-
plies with the Fifth Amendment focus on the perceptions of the
suspect.21 6 Finally, the "objective observer" interpretation provides
the courts and police with an easy to apply objective test.217

The "objective observer" interpretation focuses on the "ojective
purpose manifested by the police."2 18 According to the "objective ob-
server" interpretation, the "reasonably likely to elicit" test is satis-
fied when a police officer should realize that his words or actions will
be perceived by the susp--ct as calling for an incriminating remark.2 19

In other words, interrogation occurs when the police officer's words
or actions make it apparent that the officer's intent is to elicit an in-
criminating response.22 The "objective observer" interpretation is
reminiscent of a subjective analysis because it apparently calls for
proof of the officer's intent.21 However, the "objective observer" in-
terpretation calls for oljective proof of the officer's intent.222 Would
a reasonably, prudent person perceive the officer's words and actions
as designed to elicit an incriminating remark from the suspect?223

Courts applying the "objective observer" interpretation would
construe the "reasonably likely to elicit" language in Innis as creat-
ing a reasonable, prudent person test.22A This construction, if
adopted, would clarify the ambiguity inherent in the "reasonably

214. See supra notes 185-212 and accompanying text. For a discussion of the objec-
tive observer interpretation, see LAFAVE & ISRAEL, supra note 186, § 6.7, at 325; White,
78 MIcH. L. REv. at 1209; Marks, Note, 87 MICH. L. REv. at 1073.

215. See inftv notes 218-44 and accompanying text. See Marks, Note, 87 McH. L.
REV. at 1085 (stating that "[t]his interpretation clears up a good deal of the confusion
created by the majority's discussion of intent").

216. Id. (remarking, '"Thus, the perceptions of the suspect which should be the fo-
cus of Innis, are of significant relevance").

217. Id. at 1086 (noting the ease in application of the "objective observer" test:
"The test becomes an examination of whether an average person in the suspect's posi-
tion would believe that police intended him to make an incriminating response"). See
White, 78 MICH. L. REv. at 1233 (stating that "[v]iewed in this light, the 'reasonably
likely to elicit' test gains a substantial measure of clarity").

218. Id. at 1231.
219. Id. at 1231-32; Marks, Note, 87 MIH. L. REv. at 1085 (reiterating, "Again,

[this] reading of the test focuses on an objective observer's perceptions of what was
intended").

220. White, 78 MIcH. L. REV. at 1231-32.
221. See supra notes 23-33 and accompanying text.
222. See supra notes 218-20 and accompanying text.
223. Marks, Note, 87 MICH. L. REV. at 1085 (articulating the objective nature of the

test: "If an objective observer could conclude that the officer's action was not designed
to induce a statement, then the suspect would probably view the officer's purpose in
the same way").

224. See supra notes 150-77 and accompanying text.
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likely to elicit" test.225

The "objective observer" interpretation, as its name implies, is a
purely objective test. 6 Thus, the question of whether the Court in
Innis created an objective or a subjective test can be resolved in favor
of an easy-to-apply objective analysis.227 The objective/subjective
question is resolved by understanding that footnote seven does not
add police intent as a factor to be considered in the "reasonably
likely to elicit" test.22s Nor does footnote seven establish a test based
on the probability of eliciting a remark.m Rather, footnote seven
"represents an effort to add some substantive content to the Innis
test."23° In footnote seven, the Court observed that if a police prac-
tice is intended to elicit an incriminating response from a suspect,
then that practice will typically be one that the police should have
known was reasonably likely to produce the desired effect.23l This
explanation of footnote seven reconciles the Court's apparent double
standard regarding police intent.m2 Footnote seven, therefore, does
not factor the subjective intent of the police into Fifth Amendment
analysis, resolving the confusion over whether the Innis test requires

225. White, 78 MICH. L. REV. at 1233. A similar debate once raged to determine
whether a subjective or objective analysis should be applied to determine whether a
suspect was in "custody" for purposes of Miranda. The Supreme Court has resolved
that issue in favor of the objective test for its ease of application and uniformity.
LAFAVE & ISRAEL, supra note 186, § 6.6(c), at 319-20 (citing Berkemer v. McCarty, 468
U.S. 420 (1984)).

One commentator phrased the objective test in this way:
If the standard is [the objective standard], then the inquiry shifts to the sus-
pect and what he could reasonably perceive - whether a reasonable person
would believe that his freedom was being deprived in a significant way. [This]
standard, therefore, requires reference to all of the circumstances of the inter-
rogation to make an objective determination whether custody can reasonably
be inferred.

3 RINGLE, upra note 195, § 27.3. For a general discussion of the objective/subjective
debate regarding "custody," see 1 LAFAVE & ISRAEL, supra note 186, § 6.6(c), at 31-20.

226. 3 RiNGLE, upra note 195, § 27.2.
227. See supra notes 187-200 and accompanying text.
228. White, 78 MICH. L. REv. at 1231 (reconciling the Innis majority's opposing po-

sitions regarding the relevance that police intent plays in the "reasonably likely to
elicit" test: "A better reading of [footnote seven] is that it represents an effort to add
some substantive content to the Innis test by establishing a close correlation between
an officer's purpose to elicit an incriminating response and the 'reasonably likely'
standard").

229. White, 78 MICH. L. REv. at 1231. Professor White stated:
If the majority were dealing strictly with probabilities, then, as Justice Ste-
vens pointed out, this observation is patently incorrect because there are un-
doubtedly many cases in which police do attempt to elicit incriminating
disclosures from suspects even though they know that a particular attempt
will only have a small probability of success.

Id.
230. White, 78 MICH. L. REv. at 1231.
231. Innis, 446 U.S. at 301 n.7.
232. See supra notes 182-201 and accompanying text.
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subjective proof of the officer's intent. -

The "objective observer" interpretation is consistent with the
Supreme Court's mandate in Miranda and Innis that a Fifth Amend-
ment analysis focus on the perceptions of the suspect.234 Although
the Court in Innis stated that the "reasonably likely to elicit" test fo-
cuses on the perceptions of the suspect, the confusion that the Court
created regarding police intent calls this assertion into serious
doubt.2s5 The "objective observer" interpretation, however, directs a
court's attention to the suspect's perception of the custodial situa-
tion.236 The "objective observer" interpretation accomplishes this by
inquiring whether an impartial observer would perceive the officer's
purpose to be an attempt at eliciting information. 23 7 If an impartial
observer would perceive the officer's remarks as an attempt to elicit
an incriminating response, then interrogation has occurred. s

The "objective observer" interpretation provides a manageable
tests for courts to apply.m The "objective observer" interpretation
also provides police officers with guidance as to what constitutes "in-
terrogation" and what does not. 4  An objective analysis does not re-
quire difficult factual determinations of either the suspect's
perception or police intent.241 Such dubious factual inquiries are
reminiscent of the traditional voluntariness test which generated sub-
jectivity and uncertainty.242 Furthermore, the "objective observer"
interpretation fully responds to the concerns raised by the Court in
Miranda because it focuses on when a suspect will perceive words
and actions by the police as "interrogation."'243 Finally, the "objective
observer" interpretation mitigates the potential for prejudice because

233. White, 78 MICH. L. REV. at 1233.
234. See supra notes 48, 105-07 and accompanying text. See also White, 78 MICH. L.

REV. at 1235 (observing that "[t]his distinction is legally significant because when an
impartial observer perceives the officer's purpose to be something other than eliciting
information from the suspect, the suspect is likely to view the officer's purpose in the
same way").

235. See supra notes 187-200 and accompanying text. Innis, 446 U.S. at 301 (stating
that the latter portion of the "reasonably likely to elicit" test concentrates on the "per-
ceptions of the suspect rather than the intent of the police").

236. White, 78 MICH. L. REV. at 1235; Marks, Note, 87 MICH. L. REv. at 1085-86.
237. White, 78 MICH. L. REV. at 1235.
238. Id. at1233.
239. Id. at 1236. Compare White, 78 MICH. L. REV. at 1238 with Marks, Note, 87

MICH. L. REV. at 1085 (analyzing the more difficult approach of voluntariness which
requires the court to balance a number of subjective factors).

240. See supra notes 226-33 and accompanying text.
241. See supra notes 226-33 and accompanying text.
242. White, 78 MICH. L. REv. at 1228. Marks, Note, 87 MICH. L. REv. at 1085 n.78

(commenting that "[s]uch a test, which allows courts to consider many factors, is remi-
niscent of the voluntariness approach and would likewise raise all of the same
difficulties").

243. White, 78 MICH. L. REV. at 1236.
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it forces jurists to conform to a reasonable, prudent person
standard.2 "

"INTERROGATION" IN NEBRASKA

In Miranda, the United States Supreme Court created a greater
buffer between a suspect's Fifth Amendment right against self-in-
crimination and the coercive atmosphere inherent in custodial situa-
tions.245 By outlining an objective set of procedural safeguards that
an arresting officer must perform, the Court dissipated the difficulty
and confusion that the traditional subjective "voluntariness" test im-
posed on the courts.m Similarly, the Court advanced a suspect's
right against self-incrimination in Innis.247 Although the Court cre-
ated some doubt as to how the "reasonably likely to elicit" test is to
be applied, the Court in Innis solidified the concept that a court
should not be allowed to impose its subjective views on the fate of a
criminal defendant. 2 "

The Nebraska Supreme Court has applied an ambiguous inter-
pretation of the "reasonably likely to elicit" language from Inns.2 49

For example, the Court in State v. Sutton2M focused on the
probability that the police actions would elicit a response.2 1 In Sut-
ton, the Court stated, "In the present case, the police officers could
be said to have known that their actions... were likely to elicit an
incriminating response." 252

The interpretation of "reasonably likely to elicit" espoused in
Sutton poses several dangers to a suspect's rights.23 First, a court fo-
cusing on the probability of eliciting an incriminating remark must
balance multiple subjective factors to determine whether the
probability was high enough to be labeled "reasonably likely to elicit"
an incriminating statement.254 Weighing the subjective factors pro-

244. Marks, Note, 87 MIcH. L. REV. at 1085 (observing that a subjective test is
prone to judicial prejudice, "Consequently, such an [subjective] interpretation of the
[reasonably likely to elicit] test might permit lower courts to consider too many factors
and to apply their subjective preferences").

245. See supra notes 34-48 and accompanying text.
246. See supra notes 34-48 and accompanying text.
247. See supra notes 79-116 and accompanying text.
248. See supra notes 79-116 and accompanying text.
249. See supra notes 118-26 and accompanying text.
250. 207 Neb. 778, 301 N.W.2d 335 (1981).
251. Marks, Note, 87 MIcH. L. REV. at 1090 (identifying the literal interpretation of

Innis, "The Innis test, read literally,' requires courts to consider what the police be-
lieve to be reasonably likely to elicit an incriminating response").

252. State v. Sutton, 207 Neb. 778, 781, 301 N.W.2d 335, 338 (1981) (emphasis
added).

253. See infra notes 254-60 and accompanying text.
254. White, 78 MICH. L. REV. at 1224-45. Identifying the dangers of this misinter-

pretation of "reasonably likely to elicit," Professor White stated:
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vides courts with a difficult and inexact task.= Second, courts ap-
plying a subjective balancing test could tip the scale in favor of the
police.2 A court that is unsympathetic to suspect rights could jus-
tify the police practice by reasoning that a suspect under arrest for a
serious crime would be unlikely to incriminate himself without a de-
sire to do so.257 Third, an analysis that focuses on the probability of
eliciting a response invites police to entice suspects into incriminating
themselves.2 m Statements that do not end with a question mark
would not be considered interrogation because of the decreased like-
lihood of eliciting an incriminating response.2 9 Finally, the relative
nature of "reasonably" lends itself to inequitable application among
courts because courts inevitably have differing concepts of what is
"reasonable."26o

The Nebraska Supreme Court has had other difficulties in apply-

If this interpretation (probability] of the majority's rule is accurate, Innis will
result in a new form of balancing test under which courts would weigh'all the
circumstances known to the police to determine whether the apparent
probability of an.incriminating response is high enough to be characterized as
"reasonably likely." Interpreted in this way, the Innis test would fall misera-
bly in serving its function of providing adequate guidance to police and lower
courts.

Id.
255. Id. at 1228 (identifying the problems with this interpretation: "Obviously, all

of the subjectivity and uncertainty generated by the traditional voluntariness test
would reappear").

256. Id. at 1225 (noting the potential for judicial prejudice: "Moreover, courts
could easily apply the standard so as to allow rather wide leeway to the police").

257. Id. at 1225. Noting the dangers of this interpretation, Professor White stated-

Taking all of these factors into account, a court applying the Stevens interpre-
tation of the majority's test could justify the result in Innis on the ground
that a cold-blooded killer who apparently knew that any information he gave
the police would enhance the chances of his conviction would be unlikely to
respond to the type of appeal to conscience contained in Officer Gleckman's
remarks.

Id. See Marks, Note, 87 MIcH. L. REV. at 1085 (noting that "[c]onsequently, such an
interpretation of the test might permit lower courts to consider too many factors and
to apply their subjective preferences").

258. White, 78 MIcH. L. REv. at 1225 (noting, "If such an interpretation prevails,
the government will be in a position to argue for admission of statements resulting
from far more insidious police practices than those involved in Innis").

259. Id. at 1228. Identifying how biased courts could limit a suspect's rights by ap-
plying a "likelihood" interpretation of "reasonably likely to elicit," Professor White
stated:

In the hands of lower courts unsympathetic to defendant's rights, Justice Ste-
vens's prediction that the "new definition will almost certainly exclude every
statement that is not punctuated with a question mark from the concept of
'interrogation"' could prove to be very nearly accurate. This would open a
gaping hole in the fifth amendment protections afforded by Miranda.

Id.
260. White, 78 McH. L. REv. at 1224 (asking, "How likely is 'reasonably likely?' ").

See id. at 1225 (noting the relative nature of "reasonably," "[a]side from the problem of
deciding what degree of likelihood is 'reasonably likely' ").
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ing the Innis test.261 For example, in State v. %/hitmoree and State
v. Lamb,m the court interpreted Innis as requiring a focus on the in-
tent of the police. 264 In Whitmore, the court held that the arresting
officer's remarks were not "designed to elicit a confession or admis-
sion."265 Similarly, in Lamb, the court concluded that "[w]here...
the police conduct is not an attempt to obtain an admission, there is
no interrogation." These decisions, which focus on the subjective
intent of the police, establish dangerous precedent for both a suspect
and the State.

One danger of intent analysis is that it permits lower courts to
invent a non-interrogation purpose for the officer's words or ac-
tions.26 7 By characterizing an arresting officer's words or actions as
conduct with a purpose other than to elicit an incriminating response,
a court can condone police practices that violate the principles of Mi-
randa.26 8 Conversely, a court that favors the suspect can characterize
an officer's conduct as a deliberate attempt to coerce the defendant
into confessing.269 Thus, intent analysis can frustrate the State's in-
terest in having validly obtained confessions admitted as evidence.270

In addition to the problem of judicial prejudice, an intent analy-
sis of the Fifth Amendment right against self-incrimination departs
from binding precedent. The United States Supreme Court based its
decision in Miranda on the Fifth Amendment.27 1 The Court in Mi-
randa mandated that a Fifth Amendment analysis focus on the per-
ceptions of the suspect.272 Likewise, the Court in Innis distinguished
Sixth Amendment analysis from Fifth Amendment analysis in that
the former focuses on the intent of the officers, while the latter is
concerned with the suspect's perceptions.273 Furthermore, the Court

261. See supra notes 127-49 and accompanying text.
262. 221 Neb. 450, 378 N.W.2d 150 (1985).
263. 213 Neb. 498, 330 N.W.2d 462 (1983).
264. See aupra notes 127-49 and accompanying text.
265. State v. Whitmore, 221 Neb. 450, 456, 378 N.W.2d 150, 154 (1985) (emphasis

added).
266. State v. Lamb, 213 Neb. 498, 502, 330 N.W.2d 462, 466 (1983) (emphasis added).
267. Marks, Note, 87 MICH. L. REV. at 1086. Observing a problem with intent anal-

ysis, one commentator stated:
The dangers of intent analysis in the interrogation context are that courts
sympathetic to police interrogation can always find some other purpose for an
officer's actions. By finding that the police did not intend to produce incrimi-
nating responses, courts could permit police practices that compel incriminat-
ing statements in violation of Miranda.

Id.
268. Id.
269. LAFAVE & ISRAEL, supra note 186, § 6.2, at 297-98.
270. Id.
271. See supra notes 34-48 and accompanying text.
272. See supra notes 34-48 and accompanying text.
273. See supra notes 79-111 and accompanying text.
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in Innis explicitly stated that the "reasonably likely to elicit" test fo-
cuses on the perceptions of the suspect.2 4 Therefore, an "interroga-
tion" analysis that focuses on police intent violates this Supreme
Court mandate.275

Recently, the Nebraska Supreme Court and the Nebraska Court
of Appeals carried the protection of a suspect's rights one step fur-
ther.276 By adopting an "objective observer" interpretation of the In-
nis test, the Nebraska Supreme Court and the Nebraska Court of
Appeals ensured that criminal defendants will receive uniform and
fair treatment from Nebraska courts.277 Despite this advance of sus-
pects' rights in Nebraska, the Nebraska Supreme Court also recently
indicated an intent to return to the subjective "voluntariness" test.278

In State v. Gibson2 9 and State v. McDowell,2° the Nebraska
Supreme Court and the Nebraska Court of Appeals applied a purely
objective test to determine whether suspects had been subjected to
the functional equivalent of interrogation.281 Both courts inquired
whether a reasonable and disinterested person viewing the custodial
situation would perceive the officer's conduct as an attempt to elicit
an incriminating response. s By applying a test which focuses on the
perceptions of the suspect, the Nebraska Supreme Court and Ne-
braska Court of Appeals created a manageable test to resolve the is-
sue of interrogation within the confines of Miranda and Innis.2 "

By applying the "objective observer" interpretation, Nebraska
courts can bypass the difficulty they previously encountered in at-
tempting to prove either the officer's actual intent or the suspect's ac-
tual perception.2s Instead, a Nebraska court can simply ask whether
a reasonable, prudent person viewing the custodial situation would
perceive the officer's conduct as interrogation. s  Also, the analyses
set forth in Gibson and McDowell do not require a weighing of sub-
jective factors to ascertain what probability is high enough to be
characterized as "reasonably likely."2s  Thus, the inequities among
courts applying the relative "reasonably likely to elicit" test are

274. See supra notes 79-111 and accompanying text.
275. See supra notes 34-48, 79-111 and accompanying text.
276. See supra notes 150-72 and accompanying text.
277. See supra notes 150-72 and accompanying text.
278. See supra notes 173-82 and accompanying text.
279. 228 Neb. 455, 422 N.W.2d 570 (1988).
280. 1 Neb. App. 484, 488 N.W.2d 593 (Neb. Ct. App. 1992).
281. See supra notes 150-72 and accompanying text.
282. See supra notes 150-72 and accompanying text.
283. See supra notes 150-72 and accompanying text.
284. See supra notes 118-49 and accompanying text.
285. See supra notes 150-72 and accompanying text.
286. State v. Gibson, 228 Neb. 455, 463, 422 N.W.2d 570, 575 (1988); State v. McDow-

ell, 1 Neb. App. 484, 490, 488 N.W.2d 593, 597 (Neb. Ct. App. 1992).
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avoided.287 Additionally, by framing the inquiry from an objective
observer's vantage point, a court is less apt to incorporate its subjec-
tive bias into its decision.m This is because a court is unable to in-
vent alternative motives for the police.289 Furthermore, by adopting
the "objective observer" interpretation, Nebraska courts are able to
comply with the mandates of Miranda and Innis by properly focus-
ing on the perceptions of the suspect.m

Although the decisions in Gibson and McDowell advanced sus-
pects' rights by creating a uniform, objective test, the Nebraska
Supreme Court has failed to reconcile the "objective observer" inter-
pretation with the "voluntariness" test.291 The Nebraska Supreme
Court preserved the subjective "voluntariness" analysis in State v.
Haynie.z29 The decision in Haynie binds Nebraska courts to the dif-
ficult task of weighing multiple subjective factors in evaluating the
totality of the circumstances. 293 As a result, courts might still be able
to infuse subjective preferences into a decision on whether a suspect
was interrogated.-94 Furthermore, the "voluntariness" test ignores
the United States Supreme Court decisions of Miranda and Innis
which stated that a Fifth Amendment analysis must focus on the per-
ceptions of the suspect.295

CONCLUSION

The United States Supreme Court decision in Miranda v. Ari-
zona 2 outlined procedural devices designed to mitigate the compul-
sion inherent in custodial situations.297 The Miranda warnings help
to ensure that a confession is a valid exercise of a mind free from
confusion, coercion, and pressure.-98 The Court's decision in Rhode
Island v. Innis2" helped to define when exactly these warnings are
required.300 Although the "reasonably likely to elicit" test is a help-
ful tool in determining when a suspect is subjected to interrogation, it
also has left a legacy of confusion. Ostensibly, the Court in Innis cre-

287. See supra notes 213-44 and accompanying text.
288. See supra notes 213-44 and accompanying text.
289. See supra notes 213-44 and accompanying text.
290. See supra notes 213-44 and accompanying text.
291. See supra notes 173-82 and accompanying text.
292. 239 Neb. 478, 476 N.W.2d 905 (1991).
293. State v. Haynie, 239 Neb. 478, 486, 476 N.W.2d 905, 911 (1991).
294. See supra notes 254-57 and accompanying text.
295. See supra notes 271-75 and accompanying text.
296. 384 U.S. 436 (1966).
297. See supra notes 6, 34-48 and accompanying text.
298. See supra notes 34-48 and accompanying text.
299. 446 U.S. 291 (1980).
300. See supra notes 79-111 and accompanying text.
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ated an objective test.301 However, the Court's ambiguous "reason-
ably likely to elicit" language and an apparent double standard
regarding police intent has left commentators and jurists wondering
whether a subjective test is to be applied.302

Interrogation cases in Nebraska reflect this confusion. Since In-
nis, the Nebraska Supreme Court has largely adopted a subjective in-
terpretation of the "reasonably likely to elicit" test.303 Susceptible to
certain judicial evils, a subjective analysis can be prejudicially ap-
plied.304 Recently, Nebraska courts have indicated a decision to con-
form to an objective analysis of Fifth Amendment interrogation
cases.305 However, the Nebraska Supreme Court also has indicated
that a subjective analysis may still be appropriate."

To dispel the potential dangers of a subjective "interrogation"
analysis, and in the interest of consistency, the Nebraska courts
should completely eliminate the "voluntariness" test and wholly
adopt an objective analysis. s 7 An "objective observer" interpretation
more effectively assesses the facts surrounding the case.w8 This in-
terpretation also promotes a more equitable and uniform determina-
tion of whether interrogation has occurred. so Finally, an "objective
observer" interpretation complies with the Miranda and Innis man-
date that a Fifth Amendment analysis focus on the perceptions of the
suspect.3 10 Therefore, the Nebraska Supreme Court should adopt the
"objective observer" interpretation in assessing when a custodial "in-
terrogation" has occurred.

Jeffrey J. Huber-'94

301. See supt a notes 192-97 and accompanying text.
302. See supra notes 187-91 and accompanying text.
303. See supra notes 118-49 and accompanying text.
304. See supra notes 150-72 and accompanying text.
305. See upr notes 150-77 and accompanying text.
306. See supra notes 173-82 and accompanying text.
307. See supra notes 218-44 and accompanying text.
308. See supra notes 218-44 and accompanying text.
309. See supra notes 218-44 and accompanying text.
310. See supra notes 218-44 and accompanying text.




