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INTRODUCTION

The citizens of Nebraska passed a constitutional amendment in
1912 granting to themselves the rights of initiative and referendum.'
The Nebraska Constitutional Convention gathered in 1919 to con-
sider changes to the state constitution, but left the rights of initiative
and referendum unchanged.2 The right of initiative is the "first
power reserved by the people" in the Nebraska Constitution.3 The
legislature and the governor, together with the people, are co-equal
sources of new legislation.4 The legislature may not restrict the right
of initiative or referendum, but may only pass legislation to "facili-
tate" either process.5

The Nebraska Legislature passed Legislative Bill 424 ("L.B.
424"), and Governor E. Benjamin Nelson signed it on March 26,
1992.6 The bill, in section 14(4), contained a controversial require-
ment that would have restricted a petition circulator to circulating
petitions only in the county in which the circulator resided. 7 In State
ex reL Stenberg v. Beermann,8 Attorney General Don Stenberg chal-

1. NEB. CONST. art. III, §§ 2, 3. The right of initiative gives the citizenry the
power to pass new legislation by petition followed by a state-wide vote at the next
scheduled general election (provided that it is not more than four months after the
validation of the petition). The right of referendum gives the citizenry the right to re-
peal legislation already passed by the legislature by following the same petition and
election process. Id.

2. Id. Journal of the Nebraska Constitutional Convention, 1919-1920, at 480
(1919).

3. NEB. CoNsT. art. III, § 2. Article III, § 2 provides: '"he first power reserved
by the people is the initiative." Id.

4. Klosterman v. Marsh, 180 Neb. 506, 511, 143 N.W.2d 744, 748 (1966).
5. NEB. CONST. art. III, § 4. Article III, § 4 provides: 'The provisions with respect

to the initiative and referendum shall be self-executing, but legislation may be enacted
to facilitate their operation." Id.

6. Letter from E. Benjamin Nelson, Governor of Nebraska, to the Nebraska Sen-
ate (Mar. 26, 1992) (discussing his acceptance of L.B. 424).

For the sake of consistency, this Note refers to Legislative Bill 424 as a bill
throughout the Note, although L.B. 424 became a law upon passage.

7. Neb. L.B. 424, § 14(4)-(5) 93d Leg., 1st Sess., 1992 Neb. Laws 251. This bill
sought to streamline certain election processes and eliminate problems that had oc-
curred in the last general election. Letter from E. Benjamin Nelson, Governor of Ne-
braska, to the Nebraska Senate (Mar. 26, 1992) (discussing his acceptance of L.B. 424).

8. 240 Neb. 754, 485 N.W.2d 151 (1992).
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lenged this provision of the bill in the Nebraska Supreme Court,
claiming that it was an unconstitutional impediment to the rights of
initiative and referendum.9 The supreme court granted a temporary
injunction on April 17, 1992, and later held that sections 14(4) and
14(5) violated the Nebraska Constitution.I0

This Note considers the arguments of the proponents of L.B. 424
(the Nebraska Legislature, Governor, and Secretary of State) and the
counter-arguments of the opponent (the Attorney General)." This
Note then discusses the history of the initiative and referendum pow-
ers in Nebraska and the intent and purposes of the delegates to the
Nebraska Constitutional Convention in 1919.12 This Note considers
several legislative attempts to control the initiative and referendum
processes and the response of the Nebraska Supreme Court to such
legislation.'3 This Note concludes with an analysis of the Stenberg
decision holding sections 14(4) and 14(5) of L.B. 424 unconstitutional,
and an explanation of why the court made the correct decision.14

FACTS AND HOLDING

LEGISLATIVE BiLL 424

Legislative Bill 424 ("L.B. 424") was introduced into the Ne-
braska Legislature on January 18, 1991, by Senators Donald Wesley
and Gerald Conway. 15 The stated purpose of the bill, as originally
drafted, was to enact legislative controls over the use of paid petition
circulators by requiring that an initiative or referendum petition bear
acknowledgment of the use of paid circulators.' 6 The Legislature
adopted several amendments to the bill, including one amendment
requiring that a petition be circulated only by a resident of the
county in which it was being circulated.17 A party found guilty of
breaching this provision could be convicted of a Class I misde-

9. See infra notes 29-50 and accompanying text.
10. State ez rel. Stenberg v. Beermann, No. S-92-260 (Neb. Apr. 17, 1992) (grant-

ing temporary restraining order); State ex reL Stenberg v. Beermann, 240 Neb. 754,
755, 757, 485 N.W.2d 151, 153 (1992). Section 14(5) was the portion of the bill that in-
validated signatures not collected according to the requirements of § 14(4). See Neb.
L.B. 424, § 14(5).

11. See infra notes 26-84 and accompanying text.
12. See infra notes 96-123 and accompanying text.
13. See inifra notes 171-211 and accompanying text.
14. See infra notes 212-69 and accompanying text.
15. Floor Debate on L.B. 424, Neb. Unicameral, 93d Leg., 1st Sess. 7501 (Jan. 9,

1992) (statement of Clerk).
16. Id. at 7501-02 (statement of Sen. Conway).
17. Id. The legislative record does not include mention of the particular amend-

ment that created the "home" county restriction. See Floor Debate on L.B. 424, Neb.
Unicameral, 93d Leg., 1st Sess. (Jan. 9, 1992).
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meanor.18 In addition, signatures obtained on petitions by circulators
acting outside of their "home" county could not be counted.19

From the time of the Nebraska Constitutional Convention in
1919, the right to circulate a petition has always been limited to the
circulator's "home" county.2° However, the provision did not apply
to a circulator if he registered with the Secretary of State and filed a
$500 bond.21 The Legislature eliminated this bond requirement in
1988.22 In L.B. 424, the Legislature amended the law by taking out
the exception language allowing registration with the Secretary of
State, thereby making the circulation of a petition outside of the cir-
culator's county of residence unlawful.23 The Nebraska Legislature
passed L.B. 424, as amended, on March 24, 1992, by a vote of forty to
zero.24 The law became effective immediately upon being signed by
the Governor because the Legislature had passed the bill using the
"emergency clause" found in the Nebraska Constitution.25

Governor E. Benjamin Nelson contended that sections 14(4) and
14(5), the provisions of L.B. 424 that restricted circulators to their
home county, would protect the initiative process from fraud and ma-
nipulation by outside influences.2 Governor Nelson indicated that
this law would assure that future initiative or referendum attempts
would be true grass roots efforts, as opposed to an initiative or refer-
endum financed by special interests.27 Governor Nelson's opinion
contradicted the opinion of Attorney General Don Stenberg, who in a
letter to Nebraska State Senator Loran Schmit, dated March 24, 1992,
stated that the restrictions on initiative and referendum rights were
unconstitutional under both the United States and Nebraska
Constitutions.28

18. NEB. REV. STAT. § 32-705 (Cure. Supp. 1990). Section 32-705 provides, in rele-
vant part: "Any person willfully and knowingly circulating a petition outside of the
county in which he or she is registered to vote shall be guilty of a Class I misde-
meanor." Id.

19. Id.
20. Stipulation of Facts at 2, State ex rel. Stenberg v. Beermann, 240 Neb. 754, 485

N.W.2d 151 (1992) (No. 92-260).
21. Id.
22. Id. at 3.
23. Id. at 3-4.
24. Id. at 4.
25. Id. The "emergency clause" allows a bill to become effective immediately

upon passage, whereas a bill will generally become law 90 days after passage. NEB.
CONST. art. III, § 27.

26. Letter from E. Benjamin Nelson, Governor of Nebraska, to the Nebraska Sen-
ate (Mar. 26, 1992) (discussing L.B. 424).

27. Id.
28. Letter from Don Stenberg, Attorney General of Nebraska, to Loran Schmit,

Nebraska State Senator (Mar. 24, 1992) (discussing the constitutionality of the petition
circulation restrictions in L.B. 424).
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PETITIONER

The Attorney General filed a petition with the Nebraska
Supreme Court on March 30, 1992, seeking a temporary restraining
order and a permanent injunction prohibiting the implementation or
administration of sections 14(4) and 14(5) of L.B. 424.- In his peti-
tion commencing State ex reL Stenberg v. Beermann,3° the Attorney
General argued that L.B. 424 facially violated the Nebraska Constitu-
tion because it impeded and obstructed the free exercise of the rights
of initiative and referendum.3 ' He stated that L.B. 424 also was un-
constitutional because it restricted freedom of speech as protected by
article I, section 5 of the Nebraska Constitution.3 2 Finally, the Attor-
ney General argued that L.B. 424 violated freedom of speech as guar-
anteed under the First Amendment to the United States
Constitution.ss

The Attorney General asserted that L.B. 424 was causing an im-
mediate negative impact upon groups then circulating initiative peti-
tions.34 He argued that L.B. 424 was hampering petition drives that
had to be completed by July 3, 1992, to be placed on the ballot in No-
vember, 1 9 9 2 .s By noting that L.B. 424 hampered, rather than facili-
tated, existing initiative petitions, the Attorney General inferentially
argued that the true purpose of L.B. 424 was to thwart certain pend-
ing initiatives3 6

The Attorney General stated that the Nebraska Supreme Court
had construed the rights of initiative and referendum as "precious
and fundamental rights reserved in the people free from interference
by the Legislature. 3 7 The Attorney General noted that since 1920,

29. Petition for Original Action at 2, 3, Stenberg, 240 Neb. 754, 485 N.W.2d 151
(1992) (No. 92-260).

30. 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).
31. Brief of Petitioner at 10, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-

260).
32. Id. at 19. The free speech provision of the Nebraska Constitution provides, in

relevant part: "Every person may freely speak, write and publish on all subjects."
NEB. CONST. art I, § 5.

33. Brief of Petitioner at 19, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-
260).

The First Amendment to the United States Constitution provides, in relevant part:
"Congress shall make no law . .. abridging the freedom of speech." U.S. CONST.
amend. 1.

34. Brief of Petitioner at 25, Stenberg, 240 Neb. 754, 485 N.W.2d 151. Among the
groups then circulating initiative petitions were Citizens For Term Limits, the Clean
Environment Committee, and an ad hoc group seeking to repeal seatbelt laws. Id.

35. Id.
36. Id. at 6, 7; Interview with Steven Grasz, Assistant Attorney General of Ne-

braska (Aug. 14, 1992); interview with Ed Jaksha, Nebraska tax activist (Aug. 14, 1992).
37. Brief of Petitioner at 13, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-

260).
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the court had consistently held as unconstitutional legislative acts
that did not facilitate the initiative and referendum processes. s

The Attorney General argued that the court should analyze this
statute under a strict scrutiny analysis because the rights restricted
involved "core political speech" within the protection of the First
Amendment to the United States Constitution.39 He noted that the
United States Supreme Court had applied strict scrutiny to a case in-
volving core political speech as recently as 1988 in Meyer v. Orant.4°

Furthermore, the Nebraska Supreme Court had followed the same
standard of review just prior to Meyer in State v. Radcliffe.41

The Attorney General stated that L.B. 424 adversely affected
"core political speech" in two ways.42 First, a petition could no
longer be circulated by one Nebraska citizen or even by several be-
cause under L.B. 424, a minimum of thirty-eight citizens, each from a
separate county, would be needed to circulate an initiative or referen-
dum petition effectively. 43 The bill would cause this result because a
petition drive could succeed only where petitioners garnered suffi-
cient signatures in forty percent of Nebraska counties (thirty-eight of
ninety-three); thus, any petition drive would require a minimum of
thirty-eight circulators. 44 Second, the restriction of circulators to
their "home" county would impermissibly restrict their "core polit-
ical speech" by limiting their potential audience.45 The Attorney
General determined that this would make obtaining the necessary
number of signatures for an initiative or referendum virtually impos-
sible.46 According to the Attorney General, the effect would be to al-
low the Legislature to defeat a petition it opposed at the start of the
initiative process, rather than allowing it to succeed or fail at the
polls.

47

38. Id. at 14; State ex rel. Ayres v. Amsberry, 104 Neb. 273, 177 N.W. 179 (1920),
vacated, 104 Neb. 279 (1920).

39. Brief of Petitioner at 20, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-
260).

40. 486 U.S. 414 (1988). The United States Supreme Court noted in Meyer stated
that the circulation of an initiative petition "involves the type of interactive communi-
cation concerning political change that is appropriately described as 'core political
speech.'" Meyer v. Grant, 486 U.S. 414, 421-22 (1988).

41. 228 Neb. 868, 870, 424 N.W.2d 608, 610 (1988) (noting that the circulation of an
initiative petition involves freedom of speech issues analogous to Meyer); Brief of Peti-
tioner at 20-21, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).

42. Brief of Petitioner at 17, 22, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No.
92-260).

43. Id. at 17.
44. Id. See NEB. CONST. art III, § 2. See supra note 3.
45. Brief of Petitioner at 20, 22, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No.

92-260).
46. rd. at 22.
47. Id. at 23, 24.

1992]



CREIGHTON LAW REVIEW[o

The Attorney General argued that the court had the authority to
issue a temporary restraining order to suspend the enforcement of
L.B. 424 by the Secretary of State.'8 He explained that injunctive re-
lief, although a discretionary remedy, was appropriate in this case be-
cause it met the criteria established in Faught v. Platte Valley Public
Power and Irrigation District.49 According to the court's decision in
Faught, injunctive relief is appropriate where, as in the case at bar,
the plaintiff was clearly entitled to the relief sought, the damage suf-
fered from lack of relief would be irreparable, and other remedies at
law were inadequate.50

RESPONDENTS

The respondents were Allen J. Beermann, the Secretary of State
of Nebraska, and Gary E. Lacey, the County Attorney of Lancaster
County, Nebraska. 51 The respondents agreed with the petitioners
that a temporary restraining order could be granted where the peti-
tioner showed a clear right to the remedy, where any damage that
might occur in the interim between the restraining order and final
resolution would be irreparable, and where other remedies at law
were inadequate to protect the rights of the petitioner.5 2 The respon-
dents argued against a temporary injunction, stating that the peti-
tioner had failed to show either a clear right to such a remedy or
irreparable harm."s The respondents contended that the Attorney
General had failed to prove that L.B. 424 violated either the United
States or Nebraska Constitutions.M The respondents argued that the
petitioner had to show a "clear" violation of either constitution
before a temporary restraining order could be issued.55 The respon-
dents stated that under Nebraska precedent, a new statute was pre-
sumed constitutional, and that the party claiming unconstitutionality
had the burden of proving it.m The respondents argued that the At-

48. Brief of Petitioner at 7-8, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No.
92-260).

49. 147 Neb. 1032, 25 N.W.2d 889 (1946). Id. at 8-9.
50. Brief of Petitioner at 9, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-

260); Faught v. Platte Valley Pub. Power and Irrigation Dist., 147 Neb. 1032, 1042, 25
N.W.2d 889, 895 (1946).

51. Memorandum Brief in Opposition to Motion for Temporary Injunction,
Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260). The County Attorney of
Lancaster County was a party to the suit because the state capitol is in Lincoln, which
is in Lancaster County.

52. Id. at 4 (citing State ex rel. Spire v. Strawberries, Inc., 239 Neb. 1, 473 N.W.2d
428, 437 (1991)).

53. Id. at 4-7.
54. Id. at 6.
55. Id.
56. Id. See State v. LaChapelle, 234 Neb. 458, 451 N.W.2d 689 (1990) (noting that a
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torney General had to establish "clearly" the unconstitutionality of
an act before the court could find it void.5 7

The respondents contended that this could not be accomplished
in the case at bar because the Legislature had acted within its powers
when it passed L.B. 42 4 .s The Legislature enacted the law to accom-
plish two important state objectives: first, to "improve and facilitate
the initiative process"; and second, to "ensure the breadth and depth
of support" for a proposition before it was put on the ballot.59 The
respondents cited State v. Swanson,6° in which the Nebraska
Supreme Court defined when a legislative enactment "facilitated" a
constitutional provision.6 1 In Swanson, the Court held that a legisla-
ture is empowered to create legislation to "prevent fraud or render
intelligible" the results of an initiative or referendum effort.62

The respondents contended that without legislative restraint, the
purposes and methods of a republican form of government would be
subverted by "pure" democracy. 63 The respondents anticipated that a
small group of outsiders, special interests, or partisan locals could
band together to accomplish with a petition what they could not ac-
complish through legislation." Legislative Bill 424 would protect
against "small radical groups submitting initiatives which have no
broad based support."'a

The respondents also were concerned that a multiplicity of initia-
tives and referenda might overwhelm ordinary citizens.6 The state
could not accommodate a limitless number of petitions, and ordinary

new statute was presumed constitutional and that the opponent of the law had the
burden of proving unconstitutionality); State v. Crowdell, 234 Neb. 469, 451 N.W.2d 695
(1990) (same); Distinctive Printing & Packaging Co. v. Cox, 232 Neb. 846, 443 N.W.2d
566 (1989) (same).

57. Memorandum Brief in Opposition to Motion for Temporary Injunction at 6,
Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260). See State v. Kipf, 234 Neb.
227, 450 N.W.2d 397 (1990) (holding that an opponent to a law had to show that the law
was clearly unconstitutional).

58. Memorandum Brief in Opposition to Motion for Temporary Injunction at 15-
16, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).

59. Id. at 20.
60. 138 Neb. 597, 294 N.W. 200 (1940).
61. Memorandum Brief in Opposition to Motion for Temporary Injunction at 16,

Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260) (citing State ex rel. Winter v.
Swanson, 138 Neb. 597, 599, 294 N.W. 200, 201 (1940)).

62. Winter, 138 Neb. at 599, 294 N.W. at 201 (1940). The respondents argued that
"[tihe widespread fraud which permeates the initiative process in this state must be
stopped." Memorandum Brief in Opposition to Motion for Temporary Injunction at 15,
Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).

63. Memorandum Brief in Opposition to Motion for Temporary Injunction at 18-
20, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).

64. Id.
65. Id. at 17.
66. Id. at 16-17.
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citizens, who are "not legislative specialists," could not inform them-
selves sufficiently to vote intelligently on a large number of initia-
tives.6 7 Moreover, L.B. 424 would serve to "render intelligible" the
initiative and referendum process by allowing ballot access only to
those initiatives or referenda with sufficient grass roots support.ss

The respondents contended that the Attorney General was not
entitled to a temporary restraining order because he had not shown
an "irreparable injury."6 9 They argued that the law did not hinder
citizens speaking in favor of or circulating petitions for an initiative
or referendum.70 The respondents cited evidence that only 225 citi-
zens had registered to circulate petitions beyond their "home"
county, out of a total voting population of 849,762.71 The respondents
pointed out that the petitioner had failed to prove that any of these
registered petitioners had circulated or intended to circulate petitions
outside of their "home" county.72 The respondents asserted that
without such information, the petitioner had not proven, and the
court could not assume, that any irreparable harm was caused by
L.B. 424.73

The respondents also stated that this case did not merit a strict
scrutiny standard of review. 74 The respondents attacked the peti-
tioner's argument for the use of the strict scrutiny standard, claiming
that the cases cited by the petitioner could be clearly distinguished
from the case at hand.75 The respondents agreed that state legisla-
tures could not forbid the use of paid petition circulators because that
would infringe upon the freedom of speech of an initiative's propo-
nents.76 However, L.B. 424 in no way restricted the ability of the
proponents of an initiative to speak in favor of it or to hire paid cir-
culators to circulate the petition.77 The respondents reasoned that
L.B. 424 did not restrict freedom of speech but only regulated peti-
tion circulation. 78 The respondents stated that if this was a regula-

67. Id.
68. Id. at 20. See supra note 63 and accompanying text.
69. Memorandum Brief in Opposition to Motion for Temporary Injunction at 5,

Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).
70. Id.
71. Id. MICHAEL BARONE & GRANT UJIFUSA, THE ALMANAC OF AMERICAN POLI-

TICS 1988, at 702 (1987).
72. Memorandum Brief in Opposition to Motion for Temporary Injunction at 5,

Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).
73. Id. at 5-6.
74. Memorandum Brief in Opposition to Motion for Temporary Injunction at 7, 9,

Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).
75. Id. at 7-8.
76. Id.
77. Id. at 8.
78. Id. at 9.
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tion of speech, it was at most a "content-neutral, time, place, or
manner regulation of speech." 79 Because this was a matter well
within the confines of the Legislature's regulatory power, the appro-
priate standard of review should be intermediate scrutiny.8° There-
fore, the state had to show only that its end was significant and that
its action was narrowly related to a state regulatory power, namely,
the prevention of fraud and manipulation in the initiative process.8

The respondents argued that even if strict scrutiny was applica-
ble, the prevention of fraud would qualify as a compelling state inter-
est.82 The respondents noted that other states had enacted similar
legislation and that both state courts and federal courts had upheld
similar petition circulation legislation as satisfying a compelling state
interest.8s Therefore, even if the Nebraska Supreme Court used a
strict scrutiny standard of review, L.B. 424 should be upheld.s4

THE NEBRASKA SUPREME COURT

On April 17, 1992, the Nebraska Supreme Court issued a one
page temporary restraining order stating simply that "the Court de-
termines that the application is appropriate and should be granted."so
The Secretary of State and the County Attorney of Lancaster County
were restrained from applying sections 14(4) and 14(5) of L.B. 424.86
The court scheduled oral arguments for May 11, 1992, on the perma-
nent injunction sought by the petitioner.8 7

After reviewing briefs and hearing oral arguments, the court
unanimously held that section 14(4) and the applicable portions of
section 14(5) violated the Nebraska Constitution.ss The court found
that these sections violated article III, section 2 of the Nebraska Con-
stitution because the act impeded rather than facilitated the initiative

79. Id.
80. Id.
81. Id. at 9-10.
82. Id. at 11-12.
83. Id. at 11-15. See, e.g., Libertarian Party v. Beermann, 598 F. Supp. 57 (D. Neb.

1984); Libertarian Party v. Davis, 591 F. Supp. 1561 (E.D. Va. 1984), offd, 766 F.2d 865
(4th Cir. 1985), and cert. denied, 475 U.S. 1013 (1986); Howlette v. City of Richmond,
485 F. Supp. 17 (E.D. Va. 1978), offd, 580 F.2d 704 (4th Cir. 1978).

84. Memorandum Brief in Opposition to Motion for Temporary Injunction at 15,
Stenbeig, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260). The respondents relied pri-
marily on three cases in making this argument: Libertarian Party v. Beermann, 598 F.
Supp. 57 (D. Neb. 1984); Libertarian Party v. Davis, 591 F. Supp. 1561 (E.D. Va. 1984);
Howlette v. City of Richmond, 485 F. Supp. 17 (E.D. Va. 1978), ffd, 580 F.2d 704 (4th
Cir. 1978).

85. Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (granting temporary restraining
order).

86. Id.
87. Id.
88. Stenberg, 240 Neb. at 757, 485 N.W.2d at 153 (1992).
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and referendum process.8 9 Therefore, the court granted the peti-
tioner's request for a permanent injunction.9 The court found that
the law fragmented the election process by requiring initiative or ref-
erendum advocates to run thirty-eight separate campaigns to succeed
at the initial circulation stage.91 The court determined that this cre-
ated a distinct disadvantage to poorer initiative advocates because
they might not be able to hire paid petition circulators and would not
be allowed to canvass outside of their "home" counties. 92 The court
advised that all citizens should have equal access to their legislators
and equal ability to advocate their views.9 3 According to the court,
this law was tyrannical and unacceptable because it benefitted the ec-
onomically advantaged over the economically disadvantaged. 94

The court made no mention of its standard of review, offered no
opinion as to whether L.B. 424 violated the freedom of speech pro-
tected by the Nebraska Constitution, and found it unnecessary to ad-
dress the petitioner's First Amendment claim.95

BACKGROUND

THE RIGHTs OF INITIATIVE AND REFERENDUM

The right of initiative is "the power of the people to propose bills
and laws, and to enact or reject them at the polls, independent of the
legislative assembly." 96 To enact a law, the Nebraska Constitution
requires that an initiative petition be signed by seven percent of the
registered voters of Nebraska.97 To enact a constitutional amend-
ment, the petition must be signed by ten percent of the registered
voters of the state.98 For either, the signatures must encompass at
least five percent of the registered voters of thirty-eight of the
ninety-three counties in Nebraska.9 When completed and offered to
the Secretary of State, the proposed initiative must be placed on the

89. Id. The court noted that § 14(4)-(5) would "violate Neb. Conast. art. III, § 4, by
impeding the initiative and referendum process instead of facilitating the process." Id.

90. Id. at 755, 757, 485 N.W.2d at 152-53.
91. Id. at 757, 485 N.W.2d at 153.
92. Id. (noting that the restrictions would "place impossible barriers to the eco-

nomically less fortunate to successfully initiate legislation").
93. Id.
94. Id.
95. Id.
96. BLAcK's LAw DICTIONARY 784 (6th ed. 1990). The right of initiative gives the

citizenry the power to pass new legislation by petition followed by a state-wide vote at
the next scheduled general election (provided that it is not more than four months af-
ter the validation of the petition). NEB. REv. STAT. § 32-705 (Reissue 1943). See supra
note 1.

97. NEB. CONST. art. III, § 2. See supra note 3.
98. NEB. CONST. art. III, § 2.
99. Id.
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next general election ballot.' °

The right of referendum is "[t]he process of referring to the elec-
torate for approval a proposed new state constitution or amendment
(constitutional referendum) or of a law passed by the legislature
(statutory referendum)."'' ° A referendum petition must be signed
by at least five percent of the registered voters of Nebraska and dis-
tributed on the same county basis as in the initiative process. 02 The
petition must be filed with the Secretary of State within ninety days
of the passage of the bill or the adjournment of the Legislature. 0 3

Once submitted in proper form to the Secretary of State, the pro-
posed referendum must be submitted to the voters at the next gen-
eral election.' ° 4

THE 1911 NEBRASKA SENATE

When the Nebraska Legislature met on January 5, 1911, to hear
a message from Governor Ashton G. Shallenberger, the country and
the state were in the throes of a mini-political revolution.10 5 Ne-
braska Populists and Progressives were reacting to the era of the rob-
ber barons and the power of the eastern industrialists; the movement
was on to modernize and regulate government 6 The now-dormant
Populist Party and its political heir, the Progressive Republicans,
sought to return the government to the hands of the people.' 7 No-
where was the influence of the Populist Party greater, and nowhere
was mistrust of government as a willing tool of the railroads, indus-
trialists, and eastern bankers greater than in agricultural states such
as Nebraska.l 0s

Governor Shallenberger enunciated much of the agenda of the
reformers: direct election of United States Senators, banking regula-
tion, railroad regulation, establishment of a non-partisan judiciary,
empowerment of the federal government to collect an income tax, re-
straint of liquor sales, and the creation of rights of initiative and ref-
erendum.'09 The Governor was an advocate of the rights of initiative

100. Id.
101. BLAcK's LAw DIcTIONARY 1281 (6th ed. 1990). The right of referendum gives

the citizenry the right to repeal legislation already passed by the legislature by follow-
ing the same petition and election process. NEB. REV. STAT. § 32-705 (Reissue 1943).
See supra note 18.

102. NEB. CONST. art. III, § 3. See supra note 1.
103. NEB. CONST. art III, § 3.
104. Id.
105. ROBERT W. CHERNY, POPULISM, PROGRESSIVISM, AND THE TRANSFORMATION OF

NEBRASKA POLITICS, 1885-1915, at 149-50, 165-66 (1981).
106. Id. at 150, 158-60.
107. Id.
108. Id. at 151-66.
109. Neb. L.J., 32d Leg., 1st Sess., 65-68, 82-87 (1911).
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and referendum, noting that these tools would assure popular gov-
ernment and that the reservation of these rights to the people had
been successful wherever tried." 0 The Legislature subsequently pro-
posed a constitutional amendment creating the rights of initiative and
referendum, and the people passed the amendment in the election of
1912."'

THE CONSTITUTIONAL CONVENTION OF 1919

By the time the Nebraska Constitutional Convention met in
1919, at least seventeen other states had adopted citizen initiative
laws." 2 The Convention considered several amendments to the
rights of initiative and referendum, many patterned after the laws of
other states." 3 Generally, opponents of the rights sought to restrict
their use by increasing the percentages necessary to complete a peti-
tion drive successfully or by limiting the number of petitions allowed
in one election. The advocates sought to retain the law as passed in
1912.114

The opponents argued that a prospective signer of a petition
should have to sign in front of a public official to reduce the "inevita-
ble tendency to fraud and corruption in the circulation of peti-
tions.""n 5 They disclaimed any desire to limit or hamper the right of
initiative, but noted their concern about the influence of money in
the process, and argued that this was a law that benefitted rich
men.1 1 6 The opponents cited our forefathers' wisdom in establishing
a republic, and argued that the rights of initiative and referendum
should not be readily available for every cause, but should be limited
to extreme cases.1 17 The opponents expressed concern with the pros-
pect of a multitude of initiatives being placed on one ballot, a prob-
lem that had recently occurred in California." 8 They also thought
that an active minority could thwart the will of the majority by
utilizing the proposed initiative or referendum process. 119

The proponents of the rights of initiative and referendum re-
jected these arguments and fought all efforts to restrict the rights or
to increase the number of signatures needed to place an initiative on

110. Id. at 82-83.
111. Memorandum Brief in Opposition to Motion for Temporary Injunction at 2,

State ex rel. Stenberg v. Beermann, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).
112. Journal of the Nebraska Constitutional Convention, 1919-1920, at 480 (1919).
113. Id. at 480.
114. Id. at 476, 482, 494, 507.
115. Id. at 477.
116. Id. at 477, 484.
117. Id. at 501.
118. Id. at 511.
119. Id. at 511-12.
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the ballot.12° The proponents stated that government should be
brought as close to the people as possible.121 They argued that the
opponents real purpose in offering amendments was to make it diffi-
cult to exercise the rights of initiative and referendum.2 2 In the end,
the proponents of the rights of initiative and referendum won, and
the rights remained essentially as passed in 1912.m s

ATTEMPTS TO RESTRICT THE RIGHTS OF INITIATrVE AND
REFERENDUM

In Howlette v. City of Richmond,'1u the United States District
Court for the Eastern District of Virginia considered the constitution-
ality of a local ordinance requiring that all signatures on a referen-
dum petition be notarized.125 The petitioners, the Richmond
Independent Taxpayers Association, Inc., had sought a referendum to
reverse a bond issue passed by the City Council to finance downtown
redevelopment.' The petition needed 8,394 qualified voters, ten
percent of the total from the largest local election of the previous
five years.m2?

The petitioners presented three arguments that the local ordi-
nance was unconstitutional. First, they argued that the notarization
requirement violated the Equal Protection Clause of the Fourteenth
Amendment by, in essence, creating a poll tax because notaries were
generally unwilling to notarize a document for free.ms The court re-
jected this argument for several reasons.'2 9 The court observed that
the petitioners failed to prove that they were in fact discriminated
against and that they were, therefore, a class of petitioners entitled to
the protection of the Equal Protection Clause.i' ° The court refused
to take judicial notice that all notaries charged for their services and
held that the petitioners had failed to prove this fact.' 3 ' Therefore,
the petitioners failed to prove that they were unduly burdened by an
unconstitutional poll tax.132 Finally, the court noted that the peti-
tioners could not prove that the requirement was burdensome be-

120. Id. at 454, 496, 497, 507.
121. Id. at 503.
122. Id.
123. Id. at 1410.
124. 485 F. Supp. 17 (E.D. Va. 1978).

.125. Howlette v. City of Richmond, 485 F. Supp. 17, 19-20 (E.D. Va. 1978), affd, 580
F.2d 704 (4th Cir. 1978).

126. Id.
127. Id. at 20.
128. Id. at 26-27.
129. Id. at 27-28.
130. Id. at 27.
131. Id.
132. Id.
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cause they had never attempted to comply with the notarization
requirement, but had submitted lists that were not notarized. 133

Second, the petitioners contended that the City could not show a
valid reason for the restrictive notarization requirement.1 34 The peti-
tioners noted that the City had been able to verify that a sufficient
number of validly registered voters had signed the petition; there-
fore, the notarization process was completely unnecessary. l' The
court held that the requirement was not simply another way of mak-
ing initiative or referendum petitions impossible to complete success-
fully, and that two valid reasons existed to support the
requirement.136 The notarization requirement helped protect against
fraudulent signatures on a petition and fraudulent certifications by
petition circulators.13 7 The requirement also provided an additional,
neutral third-party witness to each signature. 13 This witness, unlike
a zealous petition signer or circulator, would have no reason to en-
gage in fraud.' 39 Such a witness gave the City a greater ability to
prosecute parties engaged in petition frauds.14°

Third, the petitioners contended that the court had to apply a
strict scrutiny standard of review, and that the respondents had
failed to show a compelling interest justifying the restriction or that
the restriction was the least restrictive alternative.14' The court re-
jected this argument, noting that the United States Supreme Court
had held that laws restricting voting for elected representatives
would be subject to strict scrutiny, but that challenges to referendum
procedures would be subject to only intermediate scrutiny.1 The
court held that even if a strict scrutiny standard was applicable, the
City had proven two compelling interests. 14 The requirement would
impress upon the signer the importance of his action, thereby helping
the City to avoid expensive referenda over ill-conceived petitions.1'
The requirement also would protect the City against fraud in the cir-
culation process.145 The court noted that the United States Supreme
Court had recently upheld a notarization requirement for a Texas pe-
tition movement to enfranchise a third party in American Party v.

133. Id. at 28.
134. Id. at 22.
135. Id.
136. Id. at 22-23.
137. Id.
138. Id. at 23.
139. Id.
140. Id.
141. Id. at 27.
142. Id.
143. Id. at 28.
144. Id.
145. Id.
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White.146 As in that case, the notarization requirement in Howlette
would satisfy a compelling state interest.147

The United States Supreme Court considered the constitutional-
ity of restrictions placed upon an initiative process in Meyer v.
Grant.148 In Meyer, advocates of a petition drive to remove truck
lines from the purview of the Colorado Public Utilities Commission
contested a state law making the use of paid petition circulators a fel-
ony.149 The federal district court held that the restriction did not un-
duly burden the petitioners because they were still free to hire paid
spokesmen to advocate their cause.15° The court held that intermedi-
ate scrutiny was sufficient because the First Amendment rights of
the petitioners were not burdened.' 5 ' In any event, the judge found
two compelling state interests that would satisfy a strict scrutiny
standard. First, the state had an interest in assuring that an initiative
or referendum had a broad base of support before placing it on the
ballot.152 Second, the state had an interest in protecting the validity
and integrity of the petition process by attempting to limit fraud.15s
These arguments were virtually identical to those used to uphold the
petition restrictions in Howlette.1' 4

In Meyer, a divided panel of the United States Court of Appeals
for the Fourth Circuit upheld the decision of the district court.155
However, the court sitting en banc reversed the decision of the
panel.15m The court held that the restriction violated the First
Amendment rights of the petitioners in at least three ways. 15 7 The
restriction limited the ability of the advocates to broadcast their
views to the general public, shrank the size of the petitioners' poten-
tial audience, and stifled public discussion of political ideas.15s The
court also rejected the compelling state interests cited by the district
court.1 59 The court noted that the petitioners had to gather signa-
tures equal to five percent of the voters from the last election for the

146. American Party v. White, 415 U.S. 767 (1974).
147. Howlette, 485 F. Supp. at 28-29 (quoting American Party, 415 U.S. at 781).
148. 486 U.S. 414, 415-16 (1988).
149. Meyer v. Grant, 486 U.S. 414, 416-17 (1988).
150. Id. at 418.
151. Id.
152. Id. at 418-19.
153. Id.
154. See supra notes 128-47 and accompanying text.
155. Grant v. Meyer, 741 F.2d 1210, 1211 (10th Cir. 1985), rev'd, 828 F.2d 1446 (10th

Cir. 1986) (en banc), and aff'd, 486 U.S. 414 (1988).
156. Grant v. Meyer, 828 F.2d 1446, 1448 (10th Cir. 1986) (en banc), offd, 486 U.S.

414 (1988).
157. Id. at 1453-54.
158. Id. at 1454.
159. Id. at 1450.
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Secretary of State's office to place the issue on the ballot.16° This
alone was sufficient to assure adequate grass roots support according
to the court.16 1 In addition, the court rejected the respondent's argu-
ment that the law protected the state against fraud in the petition
collection process.16 2 This remedy was too broad; it was not a duty of
the state, but rather of each citizen, to determine the merits of a pro-
posed petition.1 ss

The United States Supreme Court unanimously affirmed the de-
cision of the Fourth Circuit. 16 The Court gave complete approval to
the use of a strict scrutiny standard, noting that "[a]s mentioned pre-
viously, statutes that limit the power of the people to initiate legisla-
tion are to be closely scrutinized and narrowly construed."' 1 s The
Court rejected the idea that a state could partially restrict freedom of
speech as long as it left open alternate avenues of expression. 166

The Court agreed that the speech involved was core political
speech, and as such, was "an area of public policy where protection of
robust discussion is at its zenith."'1 7 The Court noted that Colorado
already had sufficient legislation to protect against fraud in the peti-
tion process.1 8 The Court also noted that fraud was more likely to
occur at the balloting stage than at the petition circulation stage.169

Considering these facts, it was virtually impossible for the State of
Colorado to satisfy its burden of proving a compelling state
interest.170

CASES BEFORE THE NEBRASKA SUPREME COURT

The Nebraska Constitution allows the Legislature to pass legisla-
tion to "facilitate" the operation of the initiative or referendum pro-
cess, but it does not provide a definition of the word "facilitate.' 171

The Nebraska Supreme Court has considered several cases concern-
ing legislation passed to "facilitate" the initiative and referendum
processes.172 The first of these cases was State ex rel. Ayres v. Am-

160. Id. at 1455.
161. Id.
162. Id. at 1454.
163. Id. at 1454-55 (citing Thomas v. Collins, 323 U.S. 516, 545 (1945).
164. Id. at 420, 427.
165. Id. at 420, 423.
166. Id. at 424.
167. Id. at 425, (quoting Williams v. Rhodes, 393 U.S. 23, 32 (1968)).
168. Id. at 425-26.
169. Id. at 427.
170. Id. at 425 (noting that the burden of the state was one which was "well-nigh

insurmountable" to satisfy).
171. NEB. CONST. art. III, § 4. See supra note 5.
172. See State ex tel. Ayres v. Amsberry, 104 Neb. 273, 276, 177 N.W. 179, 180

(1920), vacated, 104 Neb. 279 (1920); State ex rel. Winter v. Swanson, 138 Neb. 597, 598,
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sberry, 173 a 1920 case concerning the use of the referendum power.174

The Nebraska Legislature had passed an act, known as the "Code
Bill," in 1919.175 Opponents subsequently presented the Secretary of
State with enough signatures to require a referendum on the act, but
the Secretary of State refused to place the referendum on the bal-
lot.178 The Secretary of State argued that the petitioners had failed
to satisfy a state law requiring a complete copy of the bill to be at-
tached to each petition sheet.177 The "Code Bill" law was 461
pages.178 The District Court of Lancaster County upheld the action
of the Secretary of State, and the Nebraska Supreme Court
reversed.

179

The Nebraska Supreme Court noted that the Nebraska Constitu-
tion reserved to the citizens the power to act as legislators, and that
such acts by the citizens should be presumed to be valid and legal.18s

The constitutional provisions granting the rights of initiative and ref-
erendum, and subsequent legislative enactments purporting to em-
power these rights, should be construed so as to make public exercise
of the rights convenient.' 8 ' The court admonished the Legislature
that any laws passed to facilitate the constitutional process must be
reasonable, and not passed with the intent to hinder or obstruct the
rights of initiative or referendum. 8 2

In State ex reL Winter v. Swaso'n,183 the Nebraska Supreme
Court rendered a decision favoring the Secretary of State.1s 4 The
Secretary of State had refused to file a successfully subscribed initia-

294 N.W. 200, 201 (1940); Klosterman v. Marsh, 180 Neb. 506, 509, 143 N.W.2d 744, 747
(1966); State ex rel. Morris v. Marsh, 183 Neb. 521, 524, 162 N.W.2d 262, 265 (1968).

173. 104 Neb. 273, 177 N.W. 179 (1920).
174. Ayres, 104 Neb. at 274, 177 N.W. at 179.
175. Id. The law at issue in Ayers was "[ain act to asopt (adopt) and establish a

code of laws for the State of Nebraska relating to the civil government of the State."
1919 Neb. Laws ch. 190, 434.

176. Ayres, 104 Neb. at 274-75, 177 N.W. at 179.
177. Id. at 275, 177 N.W. at 179.
178. Id. at 277, 177 N.W. at 180.
179. Id. at 279, 177 N.W. at 181.
180. Id. at 278, 177 N.W. at 180.
181. Id.
182. Id. at 277, 177 N.W. at 180. The Nebraska Supreme Court later reversed the

Ayres decision on the technical ground that the petitioners had failed to file the appeal
within the time allowed under the statute. The court dismissed the original appeal for
lack of jurisdiction, with two judges dissenting. Judge Dean noted in his dissent that
despite the reversal on technical grounds, the original opinion was correct. The case
has been cited consistently in subsequent cases concerning the initiative and referen-
dum process. See id. at 284, 287, 177 N.W. at 180-81. See also Winter, 138 Neb. at 599,
294 N.W. at 201; Klosterman, 180 Neb. at 513, 143 N.W.2d at 749; Morris, 183 Neb. at
524, 162 N.W.2d at 265.

183. 138 Neb. 597, 294 N.W. 200 (1940).
184. Id. at 598, 294 N.W. at 201.
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tive onto the ballot because the petitioners had failed to file a copy of
the petition form with the Secretary of State before its circulation.1 s5

The petitioners acknowledged that they had violated the law, but ar-
gued that the law was an unconstitutional infringement upon the
rights of initiative and referendum. 6 The court upheld the decision
of the District Court of Lancaster County, noting that the Legislature
had the power to enact legislation to "prevent fraud or to render in-
telligible" the proposed initiative.1 8 7 The court defined legislation
which "facilitated" the initiative process as "[a]ny legislative act
which tends to insure a fair, intelligent, and impartial result."'' l

In the 1960s, the Nebraska Supreme Court heard two cases con-
cerning the institution of a state income tax and the resulting refer-
enda. The first case was Klosterman v. Marsh.8 9 In June, 1965, the
Nebraska Legislature passed Legislative Bill 797 ("L.B. 797") to enact
a state income tax, and, in August, 1965, amended it.19° Opponents of
the law started circulating referendum petitions in July, 1965, and at
the time of the August amendment to the law, had collected several
thousand signatures.191 The petitions were filed with the Secretary
of State in September, 1965.192 The petitions contained more than
82,000 signatures, nearly 25,000 more than required by state law.193

Proponents of the law obtained an injunction from the District
Court of Lancaster County, enjoining the Secretary of State from
placing the referendum on the ballot for the 1966 general election.194
The proponents argued that because the law had not become final
until amended in August, 1965, the signatures obtained before that
time were invalid.195 Therefore, they concluded that the referendum
had failed because the opponents lacked an adequate number of
signatures. 196

The Nebraska Supreme Court found that the petition was ade-
quate and reversed the District Court of Lancaster County.197 The

185. Id. at 598, 294 N.W. at 201.
186. Id.
187. Id. at 599, 294 N.W. at 201.
188. Id.
189. 180 Neb. 506, 143 N.W.2d 744 (1966).
190. Klosterman at 507, 143 N.W.2d at 746. The bill at issue in Klosterman was

"[a]n act relating to taxation... to impose a tax on net income of individuals, trusts,
and estates, and on net income of corporations." L.B. 797, 75th Leg., 1st Seass., 1965
Neb. Laws ch. 465, 1476.

191. Id. at 507-08, 143 N.W.2d at 746.
192. Id.
193. Id. at 508, 143 N.W.2d at 746.
194. Id. at 507, 143 N.W.2d at 746.
195. Id. at 511-12, 143 N.W.2d at 748.
196. Id. at 508, 511, 143 N.W.2d at 746, 748.
197. Id. at 516, 143 N.W.2d at 750.
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court noted that the Legislature and the people possessed equal legis-
lative powers, and held that the people could exercise their legisla-
tive powers at the same time as the Nebraska Legislature.'s The
court also noted that the initiative and referendum powers extended
to acts passed by the Legislature on an emergency basis.199

The second case considered by the Nebraska Supreme Court re-
garding the legislative imposition of an income tax was State ex reL
Morris v. Marsh."° Opponents of legislative efforts to pass a state in-
come tax filed an initiative petition with the Secretary of State.201

The Secretary of State refused to place the initiative on the ballot,
arguing that the petitions were not filed in a timely mannerm2 The
law required that the petitions be filed "not less than four months"
before the election.2°3 The Secretary of State ruled that the petition-
ers had failed by one day to satisfy this provision. 204 In addition, the
Secretary of State had disallowed signatures where the petition circu-
lator had certified the signature using his initials instead of signing
his complete Christian name, where petitioners gave a Douglas
County address but actually lived in Sarpy County, where petitioners
failed to complete the date section of the petition, and where peti-
tioners used "ditto marks" instead of writing out their complete
home address.205

The court rejected each of these arguments and upheld the deci-
sion of the District Court of Lancaster County requiring the Secre-
tary of State to place the initiative on the fall ballot.2° The court
cited Klosterman, Ayres, and Winter, and noted that it was obligated
to uphold the powers preserved in the people by construing the law
to make the use of the initiative as convenient as possible. ° 7 The
court noted that the signatures were presumptively valid absent
proof to the contrary.2°8 The court stated that if presumptions were
to be applied, the presumptions had to be in favor of the petition cir-
culators.2° The court held that the petition process would be hin-

198. Id. at 511, 143 N.W.2d at 748.
199. Id. at 512, 143 N.W.2d at 749.
200. State ex rel. Morris v. Marsh, 183 Neb. 521, 522, 162 N.W.2d 262, 264 (1968).
201. Id.
202. Id. at 523-24, 162 N.W.2d at 265. The petitions were filed on July 5, 1968, for

the November 5, 1968, election. Id.
203. Id. at 525, 162 N.W.2d at 266.
204. Id.
205. Id. at 527-32, 162 N.W.2d at 267-70.
206. Id. at 527-32, 536, 162 N.W.2d at 267-71.
207. Id. at 524-25, 162 N.W.2d at 265-66 (citing Klosterman, 180 Neb. at 506, 143

N.W.2d at 744; Ayres, 104 Neb. at 273, 177 N.W. at 179; Winter, 138 Neb. at 537, 294
N.W. at 200).

208. Id. at 528, 162 N.W.2d at 267.
209. Id. at 529, 162 N.W.2d at 268.
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dered if it required more than substantial compliance with certain of
the more technical statutory requirements of the enabling legisla-
tion.210 The court noted that a constitutional amendment prohibiting
the imposition of an income tax might be unconstitutional, but that
the right of the citizens to initiate a petition must be protected.211

ANALYSIS

The rights of initiative and referendum are fundamental rights
guaranteed by the Nebraska Constitution that have been consistently
affirmed and protected by the Nebraska Supreme Court.212 The
United States Supreme Court also strongly affirmed the state-
granted rights of initiative and referendum in Meyer v. Grant.213

The Attorney General, as petitioner in State ex reL Stenberg v. Beer-
mann,214 relied on both state and federal precedent in arguing
against Legislative Bill 424 ("L.B. 424").215 His argument that the re-
quirements of L.B. 424 facially violated the Nebraska Constitution
because they restricted rather than facilitated the initiative process
was accepted by the court and was used as the basis of its unanimous
opinion.21 6 The petitioner also argued that the bill violated freedom
of speech as guaranteed by both the Nebraska and United States
Constitutions.217 The Nebraska Supreme Court did not find it neces-
sary to consider these arguments; but if it had, these arguments
would almost certainly have been successful because of the decision
of the United States Supreme Court in Meyer.218 However, the key
to the case was not the strength of the petitioner's arguments, but
rather the weakness of the respondents' position.2 19

210. Id. at 535-36, 162 N.W.2d at 271.
211. Id. at 524-25, 536, 162 N.W.2d at 265-66, 271.
212. NEB. CONST. art. III, §§ 2, 4. See supra notes 96-104 and accompanying text.

See also State ex tel. Ayres v. Amsberry, 104 Neb. 273, 278, 177 N.W. 179, 180 (1920),
vacated, 104 Neb. 279 (1920); Winter v. Swanson, 138 Neb. 597, 598, 294 N.W. 200, 201
(1940); Klosterman v. Marsh, 180 Neb. 506, 511, 143 N.W.2d 744, 748 (1966); State ex rel.
Morris v. Marsh, 183 Neb. 521, 524, 162 N.W.2d 262, 265 (1968).

213. 486 U.S. 414, 423, 425 (1988).
214. 240 Neb. 754, 485 N.W.2d 151 (1992).
215. Brief of Petitioner at 10, 11, 19, 20, State ex tel. Stenberg v. Beermann, 240

Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260). See supra notes 29-50 and accompanying
text.

216. Stenberg, 240 Neb. at 757, 485 N.W.2d at 153. It is important to note that the
Nebraska Supreme Court decided the case solely on the facial violation to the Ne-
braska Constitution. The court held that the law hindered rather than facilitated the
initiative and referendum process. The court did not comment on the alternate argu-
ments of the Attorney General. Id.

217. Brief of Petitioner at 19-20, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No.
92-260).

218. Meyer v. Grant, 486 U.S. 414, 425 (1988).
219. Stenberg, 240 Neb. at 756, 485 N.W.2d 152-53 (quoting Ayres, 104 Neb. at 277,

177 N.W. at 180).
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The respondents based their arguments in large part on the find-
ing in Howlette v. City of Richmond.2 ° The respondents argued that
the State had two legitimate interests in passing L.B. 424, those being
the prevention of fraud in the process and the assurance of sufficient
grass roots support for an initiative or referendum.22 ' The respon-
dents argued that the initiative process had suffered from widespread
fraud which had to be stopped.222 In Howlette, the court found that
similarly stated reasons for restricting the initiative process satisfied
the compelling state interest test.2

These arguments were completely discarded by the United
States Supreme Court in Meyer.22A In Meyer, the Court found that
restricting the use of paid petition circulators violated the constitu-
tionally protected free speech rights of the plaintiff-petitioners. 225

The Court also held that a strict scrutiny standard of review should
be applied to attempts to regulate or limit the state-granted rights of
initiative and referendum.m The Court held that it would be virtu-
ally impossible for a state to show a compelling state interest suffi-
cient to allow restriction of freedom of speech, especially political
speech.227 The Court agreed that restrictions could be placed on the
initiative process to protect against fraud, but that additional restric-
tions to assure grass roots support were unnecessary.= Any anti-
fraud restrictions had to satisfy the compelling state interest test, and
the Court would likewise compare the new restriction against the ex-
isting anti-fraud provisions to assure that the new restriction was re-
ally necessary.229 Although the manner of restriction differed in
Meyer and Stenberg, the decision in Meyer is virtually on point and
should create binding precedent.2 °

The respondents also cited three other federal cases - one a fed-

220. 485 F. Supp. 17, (E.D. Va. 1978); Memorandum Brief in Opposition to Motion
for Temporary Injunction at 14, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-
260).

221. Memorandum Brief in Opposition to Motion for Temporary Injunction at 20,
Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).

222. Brief of Respondent at 15, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No.
92-260).

223. Howlette v. City of Richmond, 485 F. Supp. 17, 28 (E.D. Va. 1978), offd, 580
F.2d 704 (4th Cir. 1978).

224. Meyer, 486 U.S. at 419-20.
225. Id.
226. Id. at 423.
227. Id. at 425.
228. Id. at 425-27.
229. Id.
230. Compare Meyer, 486 U.S. at 416-17 (attempting to disallow the use of paid pe-

tition circulators in the initiative process) with Stenberg, 240 Neb. at 754-55, 485
N.W.2d at 152 (attempting to disallow the circulation of petitions outside of the circula-
tors' county of residence).
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eral case based on Nebraska law - involving the restriction of cir-
culators to specific geographic locations; however these cases can be
distinguished.231 These cases upheld laws restricting circulators to
certain geographic locations, but each dealt with the enfranchisement
of a new political party.m2 None of the cases dealt with an existing,
constitutionally protected right of initiative or referendum.233 The
United States Supreme Court noted in Meyer that soliciting signa-
tures for an initiative petition concerned protected speech at the
center of the election process.2s4 The distinction between Meyer and
the cases relied upon by the respondents is the difference between
the restriction of an existing right of initiative and referendum ver-
sus an attempt to enfranchise a new political party.m The state
must show a compelling interest in regulating the former, but only
needs to surmount intermediate scrutiny in the latter.236 This First
Amendment component seems subtle, but it clearly distinguishes
Meyer and Stenberg from the other cases cited by the respondents.237

The respondents also argued that L.B. 424 was constitutional be-
cause it was within the power of the Legislature to enact legislation
to "facilitate" the initiative process. s This view contradicted several
Nebraska Supreme Court decisions.239 The court, in State ex rel. Ay-
res v. Amsberry, ° noted that subsequent legislation purporting to fa-
cilitate the initiative and referendum processes should be construed

231. Brief of Respondent at 17, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No.
92-260) (citing American Party v. White, 415 U.S. 767 (1974); Libertarian Party v. Da-
vis, 591 F. Supp. 1561 (E.D. Va. 1984), qffjd, 766 F.2d 865 (4th Cir. 1985), and cert de-
nied, 475 U.S. 1013 (1986); Libertarian Party v. Beermann, 598 F. Supp. 57 (D. Neb.
1984)).

232. American Party, 415 U.S. at 770; Libertarian Party, 591 F. Supp. at 1562; Lib-
ertarian Party, 598 F. Supp. at 58 (basing its decision on Nebraska law).

233. Id.
234. Meyer, 486 U.S. at 425 (quoting Williams v. Rhodes, 393 U.S. 23, 32 (1968)).
235. Compare Meyer, 486 U.S. at 424-25 (holding that the right of initiative is sub-

ject to strict scrutiny) with American Party, 415 U.S. at 780 (holding that the Ameri-
can Party of Texas's right to be on the ballot is subject only to intermediate scrutiny).
See Libertarian Party, 591 F. Supp. at 1564 (holding that the right of a political party
to be on the ballot is not subject to strict.scrutiny); Libertarian Party, 598 F. Supp. at
65 (holding that the state had a compelling state interest in regulating fraud when en-
franchising a new political party).

236. Id.
237. Compare Meyer, 486 U.S. at 424-25 (holding that the right of initiative is sub-

ject to strict scrutiny) with Stenberg, 240 Neb. at 756, 485 N.W.2d at 152 (holding that
the right of initiative is subject to strict scrutiny) (quoting Klosterman v. Marsh, 180
Neb. 506, 513, 143 N.W.2d 744, 779 (1966)).

238. Memorandum Brief in Opposition to Motion for Temporary Injunction at 15,
Stenberg, 240 Neb. 754, 485 N.W.2d 151, 153 (1992) (No. 92-260).

239. See Ayres, 104 Neb. at 277, 177 N.W. at 180; Kosterman, 180 Neb. at 509, 143
N.W.2d at 747; Morris, 183 Neb. at 524-25, 162 N.W.2d at 265-66.

240. 104 Neb. 273, 177 N.W. 179 (1920).
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to make the use of the processes convenient, not more difficult.2 41

The court advised the Legislature not to pass legislation intended to
restrict or obstruct the initiative or referendum process. 4  In
Stenberg, the court correctly concluded that L.B. 424 hindered rather
than facilitated the initiative and referendum processes.24 The law
made the initiative and referendum processes less useful for smaller,
poorly funded groups because it made success at the initial petition
stage more difficult to accomplish. 2 " In practice, the law would
likely inhibit local grass-roots efforts, but would hardly effect well-
financed out-of-state initiative efforts.m In Kiosterman v. Marsh,m
the court held that the citizens were co-equal legislators with the Ne-
braska Legislature and could enact legislation through the initiative
process concurrently with the Legislature.247 In State ex reL Morris
v. Marsh,2 " the court held that protecting the citizens' rights to the
initiative and referendum processes were so important that substan-
tial compliance with technical statutory requirements was suffi-
cient.24 9 In Stenbery, the court followed its precedent by negating an
attempt to restrict the use of the initiative and referendum processes,
thereby assuring that the people maintained their co-equal legislative
status with the Legislature.2m

Historically, an uneasy relationship has existed between elected
legislators and citizen legislators in Nebraska and other states.25 1

Some political philosophers among our legislators may honestly ob-
ject to the initiative and referendum processes as dangerous exercises
in pure democracy.252 It is more likely, however, that most legisla-
tors simply dislike sharing political and legislative power with the cit-
izens of the state.= This perception is more likely because of the
manner in which L.B. 424 was passed; the lack of discussion of the
amendment in the Legislative Record and the willingness of the Gov-
ernor to rely on discredited justifications for the bill indicate that the

241. Ayres, 104 Neb. at 278, 177 N.W. at 180.
242. Id. at 277, 177 N.W. at 180.
243. Stenberg, 240 Neb. at 757, 485 N.W.2d at 153.
244. Id.
245. Id.
246. 180 Neb. 506, 143 N.W.2d 744 (1966).
247. Klosterman, 180 Neb. at 511, 143 N.W.2d at 748.
248. 183 Neb. 521, 162 N.W.2d 262 (1968).
249. Morris, 183 Neb. at 535-36, 162 N.W.2d at 271.
250. Stenberg, 240 Neb. at 755-57, 485 N.W.2d at 152-53.
251. Journal of the Nebraska Constitutional Convention, 1919-1920, at 511-12 (1919)

[hereinafter Constitutional Convention].
252. Id. at 501; Memorandum Brief in Opposition to Motion for Temporary Injunc-

tion at 18-20, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).
253. See supra notes 115-23 and accompanying text.
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latter perception is likely to be closer to the mark.'

There is a danger that the initiative and referendum processes
might be misused.3 It is true that a well-financed special interest
group might be able to manipulate the process and get a law passed
that would not be passed through normal legislative procedures. It
is, for example, likely that the tobacco companies will invade Ne-
braska and spend significant amounts of money to defeat the pro-
posed initiative to increase cigarette taxes.257 It is possible that such
a group could defeat the popular will through financial manipulation
of the initiative process.25s However, this would be more likely to oc-
cur at the balloting stage of the process than at the petition circulat-
ing stage.2 59 Nevertheless, the United States Supreme Court has
largely disallowed restrictions on political speech, including limita-
tions on the right to spend money to further a cause, however unpop-
ular or inane.260 The Court has noted that the people are responsible
for educating themselves on the merits of arguments advanced by
competing advocates.2 61

There is a danger that the citizens will not fulfill their responsi-
bilities to learn the facts about an issue because they are not "legisla-
tive specialists."2 2 But these arguments beg the question-the whole
reason for the institution of the initiative and referendum processes
was to curb the power of corrupt government officials and legisla-
tors.2 63 The progressive reformers at the turn of this century re-
belled against corrupt government for the oil, steel, and railroad

254. See supra notes 24-25, 155-70 and accompanying text. Floor Debate on L.B.
424, Neb. Unicameral, 93d Leg., 1st Sess. 7501 (Jan. 9, 1992); interview with Ed Jakha,
Nebraska tax activist (Aug. 14, 1992); interview with Steven Grasz, Assistant Attorney
General of Nebraska (Aug. 14, 1992).

255. Constitutional Convention, supra note 251, at 510-11; Memorandum Brief in
Opposition to Motion for Temporary Injunction at 17-21, Stenberg, 240 Neb. 754, 485
N.W.2d 151 (1992) (No. 92-260).

256. Memorandum Brief in Opposition to Motion for Temporary Injunction at 17,
Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992); interview with Steven Grasz, Assistant
Attorney General of Nebraska (Aug. 10, 1992).

257. Interview with Tom Lauria, Governmental Relations Department of the To-
bacco Institute (Sept. 2, 1992). Mr. Lauria indicated that the Tobacco Institute, along
with allied interest groups such as anti-tax groups would "not set by, we would
strongly resist this tax increase." Id.; interview with Ed Jaksha, Nebraska tax activist
(Aug. 14, 1992); interview with Steven Grasz, Assistant Attorney General of Nebraska
(Aug. 14, 1992).

258. Id.
259. Meyer, 486 U.S. at 427.
260. Id. at 424-25.
261. Id. at 419-20.
262. Memorandum Brief in Opposition to Motion for Temporary Injunction at 16-

17, Stenberg, 240 Neb. 754, 485 N.W.2d 151 (1992) (No. 92-260).
263. See supra notes 105-11 and accompanying text.
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interests.2 The purpose of these reforms was to return political and
legislative power to the hands of the people, from whence it came.m
Like our founding fathers, these reformers desired to entrust the
preeminent political power in the hands of the governed, not the gov-
ernors.266 This is as it must be, as no country has long been governed
without the consent of the people.267

The Nebraska Legislature is just one of many state legislatures
that have attempted to restrict the power and utility of the initiative
and referendum processes.2 " In an era when Nebraska governmen-
tal spending has gone from millions to billions, and federal spending
from billions to trillions, grass roots citizen participation is of para-
mount importance.2

9

CONCLUSION

In State ex reL Stenberg v. Beermann,2 70 the Nebraska Supreme
Court considered the constitutionality of the restrictions placed on
petition circulation by sections 14(4) and 14(5) of Legislative Bill 424
("L.B. 424"). 2 71 The Nebraska State Legislature and the Governor
argued that additional restrictions were needed to protect against
fraud and undue outside influence in the initiative and referendum
processes.272 The Attorney General opposed the measures as uncon-
stitutional and as thinly disguised efforts to defeat pending initiatives
which were unpalatable to the Legislature.2 73 The Nebraska
Supreme Court was correct in its unanimous rejection of the offend-
ing sections of L.B. 424, which was the latest attempt by the Legisla-
ture to weaken the effectiveness of the initiative and referendum
processes.

274

Clearly, the Stenberg decision was supported by the Nebraska
Constitution and prior case law.2 5 The decision of the Nebraska
Supreme Court was legally correct, but more importantly, the deci-

264. See supra note 105-08 and accompanying text.
265. See supra note 105-11 and accompanying text.
266. Constitutional Convention, supra note 251, at 503 (1919).
267. Id. at 503, 506.
268. See Ayres, 104 Neb. at 276, 177 N.W. at 180; Howiette, 485 F. Supp. at 20;

Meyer, 486 U.S. at 416.
269. NEBRASKA STATISTIcAL HANDBOOK, NEBRASKA DEP'T. OF ECON. DEV. § G, at

261 (1990-91); STATISTICAL ABSTRACT OF THE UNITED STATES 1991, at 315 (1991).
270. 240 Neb. 754, 485 N.W.2d 151 (1992).
271. State ex rel. Stenberg v. Beermann, 240 Neb. 754, 757, 485 N.W.2d 151, 153

(1992). See supru notes 85-95 and accompanying text.
272. See supra notes 58-68 and accompanying text.
273. See supra notes 29-32, 47 and accompanying text.
274. Stenberg, 240 Neb. at 755-57, 485 N.W.2d at 152-53.
275. See supra notes 88-94, 171-211 and accompanying text.
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sion was wise.276 The ultimate political power over fundamental is-
sues must rest, for better or worse, in the hands of the citizens.m

David A. Rahm--3

276. See supra notes 88, 107, 121 and accompanying text.
277. See supra note 121 and accompanying text.
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