
A JURISPRUDENCE OF DOUBT:
PLANNED PARENTHOOD V. CASEY

INTRODUCTION

On January 22, 1973, the United States Supreme Court handed
down the landmark abortion-rights decision, Roe v. Wade,1 setting
the stage for what was to become one of the most divisive legal, polit-
ical, and moral debates in American history.2

On one side of the debate are the pro-choice advocates, who
claim that Roe was a correct decision as a matter of constitutional
law.3 They contend that a woman's right to terminate her pregnancy
is a fundamental liberty interest which should be free from intru-
sions by the state.4 On the other side of the debate are the pro-life
advocates, who argue that Roe was an improper constitutional inter-
pretation.5 They claim that the right of an unborn child to live is so
profound that states should be allowed to prohibit women from
aborting their fetuses or, at least, be permitted to place greater re-
strictions on the abortion procedure. 6

While a tremendous divide has separated the nation over the
political and moral implications of abortion, a similar phenomenon
has taken place in the nation's highest court, concerning the constitu-
tional ramifications of the abortion decision.7 In the nineteen years
since Roe, the number of United States Supreme Court Justices who
think that the United States Constitution contains a fundamental
right to privacy that includes the right to choose abortion has steadily
decreased, leaving the Court badly divided on the issue.8

When the Court granted certiorari to hear Planned Parenthood
v. Casey,9 which involved a Pennsylvania abortion law, many people
thought that a majority of the Court would use the opportunity to
overturn Roe and send the abortion debate back to the state
legislatures.10

1. 410 U.S. 113 (1973).
2. See LAURENCE H. TRIBE, ABORTION: THE CLASH OF THE ABSOLUTES 10 (1990)

[hereinafter TRIBE].
3. See David A. Kaplan, Is Roe Good Law?, NEWSWEEK, Apr. 27, 1992, at 49.
4. See id.
5. See id. at 51.
6. See id.
7. See id.
8. TRIBE, supra note 2, at 168.
9. 112 S. Ct. 2791 (1992).

10. See, e.g., Henry J. Reske, Is This the End of Roe? The Court Revisits Abortion,
A.B.A.J., 64 (May 1992) (predicting a seven to two decision overturning Roe v. Wade);
Richard Lacayo, Abortion, The Future is Already Here, TIME, May 4, 1992, at 27-28
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However, on June 29, 1992, when the nine Supreme Court Jus-
tices produced five separate opinions in Casey, the Court failed to
overrule Roe explicitly.'1 A plurality of the Court announced a new
constitutional standard that could undermine Roe because it allows
states greater latitude to further their interests by regulating
abortion.

12

This Note discusses the Court's reasons for upholding Roe and
the plurality's justifications for applying a new constitutional stan-
dard.'3 This Note also explores the history of abortion regulation
since Roe, specifically the state interests furthered by, and the consti-
tutional tests that have been applied to, those regulations.14 Finally,
this Note discusses possible alternatives to the Court's decision to up-
hold Roe and examines the validity and workability of the plurality's
new test for abortion regulations.15

FACTS AND HOLDING

In 1988 and 1989, the Pennsylvania Legislature, at the prompting
of Pennsylvania Governor Robert Casey, amended the Abortion Con-
trol Act of 1982.16 This statute, as amended, included (1) an in-
formed consent provision with a twenty-four-hour waiting period and
a requirement that only a woman's physician read the pertinent in-
formation ("physician-only disclosure requirement"); (2) a parental
consent provision with an allowance for a judicial proceeding should
a minor not wish to obtain her parent's consent ("judicial bypass pro-
cedure"); (3) a spousal notification provision; (4) various reporting

(noting that the Court may overturn Roe and discussing the implications); Jerry Adler,
Abortion's Long Siege, NEWSWEEK, Apr. 27, 1992, at 44 (suggesting that the pro-life
movement's attempt to overturn Roe will culminate in success).

11. See Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992). Justices Sandra Day
O'Connor, Anthony Kennedy, and David Souter wrote a joint opinion for the Court.
Chief Justice William Rehnquist and Justices John Paul Stevens, Harry Blackmun,
and Antonin Scalia each wrote separate opinions concurring in part and dissenting in
part. Id. at 2802.

12. Id. at 2820. See infra notes 57-60 and accompanying text (discussing the joint
authors' adoption of the undue burden test). See also infra notes 323-59 and accompa-
nying text (analyzing potential problems in application of the undue burden test).

13. See infra notes 33-52 and accompanying text (describing the Court's reasons
for following Roe). See also infra notes 271-75 and accompanying text (describing the
plurality's justifications for applying the undue burden test).

14. See infra notes 133-266 and accompanying text.
15. See infra notes 279-88 and accompanying text (discussing possible alternatives

to following Roe). See also infra notes 320-59 and accompanying text (discussing valid-
ity and workability of the undue burden test).

16. Planned Parenthood v. Casey, 744 F. Supp. 1323, 1328-29 n.13 (E.D. Pa. 1990),
aff'd in part and rev'd in part, 947 F.2d 682 (3d Cir. 1991), and aff'd in part and rev'd
in part, 112 S. Ct. 2791 (1992). In a message to the Legislature, Governor Casey called
for "the strongest possible measure [of] controlling abortion consistent with the Con-
stitution." Id. at 1328.
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and disclosure requirements; and (5) a medical emergency exception
that would allow a woman to avoid the other regulations if her
health would be seriously threatened by continuing the pregnancy.17

Five abortion. clinics and a physician representing a class of abortion
providers challenged the constitutionality of the regulations in the
United States District Court for the Eastern District of Penn-
sylvania.'8 The petitioners alleged that the regulations violated the
United States Constitution.19

The district court held the challenged regulations unconstitu-
tional because they would infringe on a woman's Fourteenth Amend-
ment right to choose abortion, as defined by Roe v. Wade.20 The
court rejected the argument that recent United States Supreme
Court decisions had overruled Roe, and instead, stated that the strict
scrutiny standard from Roe remained undisturbed and controlling.21

Accordingly, it enjoined enforcement of the regulations. 22 , The Com-
monwealth of Pennsylvania appealed the district court's decision. 23

The United States Court of Appeals for the Third Circuit re-
versed the district court's ruling in part and affirmed it in part, up-
holding the constitutionality of all provisions except the spousal
notification requirement.24 The Third Circuit recognized that no sin-
gle standard of review commanded a majority of the Supreme
Court.25 Then by applying an elaborate analysis, the Third Circuit
determined that the undue burden test, as previously articulated by
Justice Sandra Day O'Connor, was the appropriate constitutional
standard.26 In applying that test, the Third Circuit held that only the
spousal notification provision unduly burdened a woman's right to

17. 18 PA. CONS. STAT. ANN. § 3205-3214 (Cum. Supp. 1992). See inkfra notes 67-69,
82, 87-88, 92-94 and accompanying text.

18. Planned Parenthood v. Casey, 112 S. Ct. 2791, 2803 (1992).
19. Id.
20. Casey, 744 F. Supp. at 1396. The Fourteenth Amendment to the United States

Constitution provides in pertinent part: "No state shall... deprive any person of life,
liberty, or property, without due process of law." U.S. CONST. amend. XIV.

21. Casey, 744 F. Supp. at 1375-77.
22. Id. at 1397.
23. Planned Parenthood v. Casey, 947 F.2d 682, 687 (3d Cir. 1991), aff'd in part

and rev'd in part, 112 S. Ct. 2791 (1992).
24. Id.
25. Id. at 688-90.
26. Id. at 688-97. Circuit Judge Walter Stapleton determined that the strict scru-

tiny standard from Roe ceased to be the law of the land because a majority of the
Court in subsequent cases had declined to apply it - even though that majority is
composed of members who disagree on what the proper standard should be. Justice
Stapleton held Justice Sandra Day O'Connor's undue burden standard to be appropri-
ate because she had concurred on the narrowest grounds to secure a majority in Web-
ster v. Reproductive Health Services, 492 U.S. 490 (1989), and Hodgson v. Minnesota,
110 S. Ct. 2926 (1990).
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choose abortion. 27

The United States Supreme Court granted certiorari to deter-
mine whether the Pennsylvania regulations were, in whole or in
part, constitutional. 28 Justices O'Connor, Anthony Kennedy, and
David Souter wrote a plurality opinion announcing the judgment of
the Court.29 The joint authors expressly reaffirmed what they called
the "essential holding" of Roe.30 According to the joint authors, the
essential holding of Roe has three components: (1) a woman has a
right to an abortion, free from undue state interference, at any time
prior to fetal viability - the point at which a fetus could potentially
live outside the womb; (2) the state has the power to prohibit abor-
tion after viability; and (3) the state has legitimate interests,
throughout the pregnancy, in protecting maternal health and the po-
tential lives of unborn fetuses.31

The joint authors reasserted the essential elements of Roe to re-
solve doubts as to the continued validity of Roe and to give legisla-
tures and other courts guidance in seeking to conform with the
Constitution.32 In support of their decision to follow Roe, the joint
authors restated the substantive due process analysis used by Justice
Harry Blackmun in Roe.33 Justice Blackmun's analysis first defined
the right to an abortion as a constitutionally protected liberty inter-
est.3 4 According to the joint authors, the Court must use "reasoned
judgment" to determine what substantive liberties the Due Process
Clause of the Fourteenth Amendment encompasses. 35 Although they
never asserted that the constitutional interpretation in Roe was cor-
rect, Justices O'Connor, Kennedy, and Souter stated that the detailed
personal liberty analysis in Roe was sufficient to outweigh any doubts
they had about following Roe.3 6

27. Id. at 715.
28. Casey v. Planned Parenthood, 112 S. Ct. 932 (1992) (granting certiorari).
29. Casey, 112 S. Ct. at 2803. Justices John Paul Stevens and Harry Blackmun

concurred with Justices O'Connor, Anthony Kennedy, and David Souter in reaffirm-
ing Roe v. Wade, 410 U.S. 113 (1973), and invalidating the spousal notification provi-
sion. Id. at 2843. Justice Stevens also joined the joint authors in upholding the
reporting requirements. Id. at 2843. Chief Justice William Rehnquist and Justices By-
ron White, Antonin Scalia, and Clarence Thomas concurred with the joint authors up-
holding the constitutionality of the medical emergency exception, the informed
consent provision, the parental consent provision, and the reporting requirements. Id.
at 2867-73. The portion of the opinion setting forth the "undue burden" test was not
an opinion for a majority of the Court. Id. at 2803.

30. Id. at 2804.
31. Id.
32. Id. at 2803-04.
33. Id. at 2805.
34. See Roe v. Wade, 410 U.S. 113, 152-53 (1973).
35. Casey, 112 S. Ct. at 2806.
36. Compare id. at 2860 (Rehnquist, C.J., concurring in part and dissenting in
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The joint authors emphasized the importance of stare decisis and
the potential loss of legitimacy the Court would suffer if it overruled
Roe.37 Although the joint authors conceded that the doctrine of stare
decisis was not an absolute bar to reconsidering prior holdings, they
stated that none of the prerequisites for doing so existed in this
case. 38 The joint authors determined that Roe had not proved un-
workable, that its doctrinal underpinnings had not become obsolete,
that its central holding had not been affected by erroneous factual as-
sumptions, and that an entire generation of Americans had ordered
their lives around and relied on the liberty interest defined in it.3 9

The joint authors stated that "[1]iberty finds no refuge in a jurispru-
dence of doubt."40

The Court compared Roe, and the abortion cases following it,
with two historical lines of cases the authors thought were of compa-
rable magnitude to Roe, but, unlike Roe, warranted overturning pre-
cedent. The joint authors stated that the abortion cases were
different from the precedent identified with Lochner v. New York 41
and Plessy v. Ferguson,42 both of which the Supreme Court ulti-
mately overturned. 43

The Lochner decision imposed limitations on government inter-
ference with business by stating that the Due Process Clause was
broad enough to protect freedom of contract.44 The Court eventually
overturned Lochner in West Coast Hotel v. Parrish Co.45 Addition-

part) and id. at 2875 (Scalia, J., concurring in part and dissenting in part) (stating that
the joint authors never explicitly stated that Roe was a proper constitutional decision)
with id. at 2808 (noting that Roe was reasoned enough to be followed).

37. Id. at 2808-14 (emphasizing the importance of stare decisis and discussing the
potential for losing Court legitimacy).

38. Id. at 2808 (recognizing that stare decisis is not an inexorable command). See
infra note 39 and accompanying text.

39. Casey, 112 S. Ct. at 2812. The joint authors stated that the two areas of consti-
tutional law in which Roe has traditionally been categorized are: (1) the protection of
personal liberty in intimate and family relationships, and (2) the protection of a wo-
man's bodily integrity, and that these areas have not been diminished or become obso-
lete. Id. The joint authors admitted that time had overtaken the factual assumptions
in Roe which led to the trimester framework; however, the joint authors asserted that
the factual assumptions vital to the central holding in Roe had not become unsound.
Id. at 2809, 2811-12. This arguably was the joint authors' attempt at establishing a reli-
ance argument to support upholding Roe. They stated that "for two decades of eco-
nomic and social developments, people have organized intimate relationships and made
choices that define their views of themselves and their places in society, in reliance on
the availability of abortion in the event that contraception should fail." Id. at 2809.

40. Id. at 2803 (opening the opinion with this statement).
41. 198 U.S. 45 (1905).
42. 163 U.S. 537 (1896).
43. Casey, 112 S. Ct. at 2812-13.
44. Lochner v. New York, 198 U.S. 45, 53 (1905).
45. 300 U.S. 379, 400 (1937). The Court in West Coast Hotel v. Parrish Co., 300

U.S. 379 (1937), actually overturned Adkins v. Children's Hospital, 261 U.S. 525 (1923),
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ally, in Plessy, the Court upheld forced racial segregation as constitu-
tional.46 The Court in Plessy stated that as long as the facilities were
equal, segregation was permissible.4 7 The Court overturned this
"separate but equal" doctrine in Brown v. Board of Education.48

According to the joint authors, the Court abandoned precedent
in West Coast Hotel and Brown because the facts that were important
in the original decisions, or the Court's understanding of those facts,
had changed over time.49 The joint authors reasoned that no such
change in the facts of abortion regulation cases had occurred in the
nineteen years since the Court decided Roe.50

The joint authors also stressed that overruling Roe would strike
a serious blow to the Court's legitimacy. 5' Justices O'Connor, Ken-
nedy, and Souter concluded that a Supreme Court decision overturn-
ing Roe would be perceived as a response to political pressure and
would result in a loss of public confidence in the judiciary.52

The joint authors next considered the difficult matter of how to
reconcile a woman's liberty interest in choosing abortion with the
State's legitimate and important interests in protecting maternal
health and potential life.5 3 Although they retained the viability test
from Roe as the point at which states could proscribe abortion, the
joint authors criticized and ultimately rejected the Roe "trimester
framework." 54 The trimester framework had been the standard used
to reconcile these conflicting interests. 55 The joint authors stated
that the trimester framework was too rigid and, in its application,
had undervalued the State's interests in regulating abortion.5

overruled by West Coast Hotel v. Parrish Co., 300 U.S. 379 (1937). Id. The decision in
Adkins, however, exemplified the Lochner principles. Casey, 112 S. Ct. at 2812.

46. Plessy v. Ferguson, 163 U.S. 537, 548 (1896), overruled by Brown v. Board of
Educ., 347 U.S. 483 (1954).

47. See id. at 548.
48. 347 U.S. 483, 494-95 (1954).
49. Casey, 112 S. Ct. at 2813. The joint authors stated that a new understanding of

the pitfalls of laissez-faire economics prompted the Court to overturn Lochner, and
that a new understanding of the stigma that accompanies racial segregation had led to
the overturning of Plessy. Id. at 2812-13.

50. Id. at 2813.
51. Id. at 2814.
52. Id. at 2815.
53. Id. at 2816.
54. Casey, 112 S. Ct. at 2816-18. Viability is the point at which the fetus could live

outside the womb. See infra notes 147-51 and accompanying text. The joint authors
chose to retain the viability test because of stare decisis, and because it represents the
time at which the independent existence of the fetus can become the object of state
protection that will override a woman's rights. Casey, 112 S. Ct. at 2816-17. The tri-
mester framework is the mechanism from Roe that the Court had used to balance the
competing interests. See infra notes 147-51 and accompanying text.

55. Casey, 112 S. Ct. at 2818.
56. Id.
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In lieu of the trimester framework, the Justices chose to apply
an undue burden test.57 Under this test, abortion regulations will be
struck down only if they place a "substantial obstacle in the path of a
woman seeking an abortion."-8 The joint authors defined "substan-
tial obstacle" as one that would deprive women of the "ultimate deci-
sion" of whether to terminate their pregnancies. 59  Justices
O'Connor, Kennedy, and Souter stated that the undue burden test
would protect a woman's liberty interest from unwarranted intru-
sion, while still recognizing the various state interests in regulating
abortion.

6 0

The joint authors then applied the undue burden test to the chal-
lenged Pennsylvania statute. The justices upheld all of the provisions
except the spousal notification requirement.61 The joint authors, in
so holding, implied that abortion regulations are presumed to be con-
stitutional, and that absent a finding of an undue burden, those regu-
lations will be upheld.62

The joint authors deferred to the interpretation of the Third Cir-
cuit in determining that the definition of "medical emergency" in the
statute would not prevent women with certain life-threatening condi-
tions from bypassing the other regulations.63 Hence, the medical
emergency exception did not impose an undue burden on a woman's
right to choose abortion.r4 As a result, the Court upheld the provi-
sion as constitutional. 65

The joint authors also upheld the informed consent provision as
constitutional." That provision mandated that, at least twenty-four
hours before the abortion, a physician explain the nature of the pro-
cedure, the risks involved in both abortion and childbirth, and the
probable gestational age of the fetus. 67 The statute also required that

57. Id. at 2819.
58. Id. at 2820.
59. Id. at 2821.
60. Id. at 2820.
61. Id. at 2822-33.
62. See id.
63. Casey, 112 S. Ct. at 2822. See 18 PA. CONS. STAT. ANN. § 3203 (Cum. Supp.

1992). The medical emergency section of the statute provided:
Medical emergency. That condition which, on the basis of the physician's good
faith clinical judgment, so complicates the medical condition of a pregnant wo-
man as to necessitate the immediate abortion of her pregnancy to avert her
death or for which a delay will create serious risk of substantial and irrevers-
ible impairment of major bodily function.

Id.
64. Casey, 112 S. Ct. at 2822.
65. Id.
66. Id. at 2824.
67. 18 PA. CONS. STAT. ANN. § 3205(a). The informed consent provision provided

in pertinent part:

1993]
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a physician or a qualified non-physician disclose the availability of
printed materials describing the fetus and providing information on
medical assistance for childbirth, child support from the father, and
abortion alternatives. 68 The statute required that a woman seeking
an abortion certify in writing that she was informed of the availabil-
ity of these printed materials. 69 According to the joint authors, the

General rule.-No abortion shall be performed or induced except with the vol-
untary and informed consent of the woman upon whom the abortion is to be
performed or induced. Except in the case of a medical emergency, consent to
an abortion is voluntary and informed if and only if:

(1) At least 24 hours prior to the abortion, the physician who is to per-
form the abortion or the referring physician has orally informed the wo-
man of:

(i) The nature of the proposed procedure or treatment and of those
risks and alternatives to the procedure or treatment that a reasonable
patient would consider material to the decision of whether or not to
undergo the abortion.
(ii) The probable gestational age of the unborn child at the time the
abortion is to be performed.
(iii) The medical risks associated with carrying her child to term.

(2) At least 24 hours prior to the abortion, the physician who is to perform
the abortion or the referring physician, or a qualified physician assistant,
health care practitioner, technician or social worker to whom the responsibil-
ity has been delegated by either physician, has informed the pregnant woman
that:

(i) The department publishes printed materials which describe the
unborn child and list agencies which offer alternatives to abortion
and that she has a right to review the printed materials and that a
copy will be provided to her free of charge if she chooses to review it.
(ii) Medical assistance benefits may be available for prenatal care,
childbirth and neonatal care, and that more detailed information on
the availability of such assistance is contained in the printed materi-
als published by the department.
(iii) The father of the unborn child is liable to assist in the support of
her child, even in instances where he has offered to pay for the abor-
tion. In the case of rape, this information may be omitted.

(3) A copy of the printed materials has been provided to the pregnant
woman if she chooses to view these materials.
(4) The pregnant woman certifies in writing, prior to the abortion, that
the information required to be provided under paragraphs (1), (2) and (3)
has been provided.

Id.
68. Id. § 3205(a)(2)(i)-(iii).
69. Id. §§ 3205(a)(2)(i)-(iii), 3208. The printed information provision in § 3208

provided:
(a) General rule.-The department shall cause to be published in English,
Spanish and Vietnamese, within 60 days after this chapter becomes law, and
shall update on an annual basis, the following easily comprehensible printed
materials:

(1) Geographically indexed materials designed to inform the woman of
public and private agencies and services available to assist a woman
through pregnancy, upon childbirth and while the child is dependent, in-
cluding adoption agencies, which shall include a comprehensive list of the
agencies available, a description of the services they offer and a descrip-
tion of the manner, including telephone numbers, in which they might be
contacted, or, at the option of the department, printed materials including
a toll-free, 24-hour a day telephone number which may be called to ob-
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informed consent provision did not constitute an undue burden.70

The Supreme Court had previously invalidated statutes with pro-
visions nearly identical to the twenty-four-hour waiting period, the
physician-only disclosure requirement, and the information giving re-
quirement.71 However, the joint authors found that those decisions
were inconsistent with the State's legitimate and important interest
in protecting potential life, which the Court had recognized in Roe.72

Thus, the joint authors explicitly overruled those cases. 73

The joint authors asserted that the information giving require-
ment did not unduly burden a woman's right to choose abortion be-
cause the information required to be given was accurate.74 The joint

tain, orally, such a list and description of agencies in the locality of the
caller and of the services they offer. The materials shall provide informa-
tion on the availability of medical assistance benefits for prenatal care,
childbirth and neonatal care, and state that it is unlawful for any individ-
ual to coerce a woman to undergo abortion, that any physician who per-
forms an abortion upon a woman without obtaining her informed consent
or without according her a private medical consultation may be liable to
her for damages in a civil action at law, and that the father of a child is
liable to assist in the support of that child, even in instances where the
father has offered to pay for an abortion and that the law permits adop-
tive parents to pay costs of prenatal care, childbirth and neonatal care.
(2) Materials designed to inform the woman of the probable anatomical
and physiological characteristics of the unborn child at two-week gesta-
tional increments from fertilization to full term, including pictures repre-
senting the development of unborn children at two-week gestational
increments, and any relevant information on the possibility of the unborn
child's survival; provided that any such pictures or drawings must contain
the dimensions of the fetus and must be realistic and appropriate for the
woman's stage of pregnancy. The materials shall be objective, nonjudg-
mental and designed to convey only accurate scientific information about
the unborn child at the various gestational ages. The material shall also
contain objective information describing the methods of abortion proce-
dures commonly employed, the medical risks commonly associated with
each such procedure, the possible detrimental psychological effects of
abortion, and the medical risks commonly associated with each such pro-
cedure and medical risks commonly associated with carrying a child to
term.

(b) Format.-The materials shall be printed in a typeface large enough to be
clearly legible.
(c) Free distribution.-The materials required under this section shall be avail-
able at no cost from the department upon request and in appropriate number
to any person, facility or hospital.

Id.
70. Casey, 112 S. Ct. at 2826.
71. See id. at 2823. See also Akron v. Akron Ctr. for Reprod. Health, 462 U.S. 416,

450 (invalidating a waiting period provision), overruled by Planned Parenthood v.
Casey, 112 S. Ct. 2791 (1992); see also id. at 448 (invalidating a physician-only disclosure
requirement); see also id. at 443-44 (invalidating an information giving requirement);
see also Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S.
747, 762-64 (1986) (invalidating an information-giving requirement), overruled by
Planned Parenthood v. Casey, 112 S. Ct. 2791 (1992).

72. Casey, 112 S. Ct. at 2823.
73. Id.
74. Id.
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authors stated that the information giving requirement did not create
a substantial obstacle simply because some of the information ex-
pressed a preference for childbirth and might have the effect of de-
terring some abortions.75 Instead, the joint authors contended that
the requirement represented a legitimate means of furthering the
State's interests in protecting potential life and ensuring that a wo-
man understand the full consequences of her decision. 76

The joint authors did not invalidate the twenty-four-hour wait-
ing period provision as an undue burden, despite the district court's
finding that such a waiting period would increase the costs involved
in obtaining an abortion for some women.77 The joint authors stated
that because the district court had characterized the effects of the
waiting period as only a "particular burden" on some women, and not
as a substantial obstacle, no undue burden existed. 78 In addition, the
joint authors determined that the waiting period, by allowing women
time to reflect on the gravity of their decision, advanced the State's
interest in ensuring that a woman's decision be truly informed, and
consequently furthered the State's interest in protecting the life of
the fetus.

79

The joint authors held that the physician-only disclosure require-
ment was not an undue burden because there was no evidence on the
record to show that this requirement would create a substantial ob-
stacle to obtaining an abortion.80 Although qualified assistants would
probably be just as capable of giving the information, the joint au-
thors asserted that requiring a physician to do so was a reasonable
way for the State to ensure an informed choice."'

The parental consent provision required unemancipated minors
seeking abortions to obtain the informed consent of one parent or, in
the alternative, to get a judge's permission.82 in, holding this regula-

75. Id. at 2824.
76. Id.
77. Id. at 2826. Casey, 744 F. Supp. at 1351-52.
78. Casey, 112 S. Ct. at 2825-26.
79. Id. at 2825.
80. Id. at 2824. See 18 PA. CONS. STAT. ANN. § 3205(a)(1) (Cum. Supp. 1992). The

physician-only disclosure requirement provided:
[Clonsent to an abortion is voluntary and informed if and only if:

(1) At least 24 hours prior to the abortion, the physician who is to per-
form the abortion or the referring physician has orally informed the
woman.

Id.
81. Casey, 112 S. Ct. at 2824-25.
82. 18 PA. CONS. STAT. ANN. § 3206 (Cum. Supp. 1992). The parental consent pro-

vision provided in pertinent part:
(a) General rule.-Except in the case of a medical emergency or except as pro-
vided in this section, if a pregnant woman is less than 18 years of age and not
emancipated, or if she has been adjudged An incompetent under 20 Pa.C.S.

[Vol. 26
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tion constitutional, the joint authors determined that the provision
complied with a standard set forth in an earlier Supreme Court deci-
sion.8 3 That standard required a judicial procedure to bypass paren-
tal consent.8 4 Justices O'Connor, Kennedy, and Souter stated that
requiring "informed" parental consent, with its concomitant twenty-
four-hour waiting period, was especially important because it allowed
parents time to discuss the abortion decision with their daughter.8 5

The joint authors also upheld various recordkeeping and report-
ing requirements in the statute.8 6 These regulations required abor-

§ 5511 (relating to petition and hearing; examination by court-appointed physi-
cian), a physician shall not perform an abortion upon her unless, in the case of
a woman who is less than 18 years of age, he first obtains the informed con-
sent both of the pregnant woman and of one of her parents; or, in the case of
a woman who is incompetent, he first obtains the informed consent of her
guardian. In deciding whether to grant such consent, a pregnant woman's par-
ent or guardian shall consider only their child's or ward's best interests. In
the case of a pregnancy that is the result of incest where the father is a party
to the incestuous act, the pregnant woman need only obtain the consent of her
mother.
(b) Unavailability of parent or guardian.-If both parents have died or are
otherwise unavailable to the physician within a reasonable time and in a rea-
sonable manner, consent of the pregnant woman's guardian or guardians shall
be sufficient. If the pregnant woman's parents are divorced, consent of the
parent having custody shall be sufficient. If neither any parent nor a legal
guardian is available to the physician within a reasonable time and in a rea-
sonable manner, consent of adult person standing in loco parentis shall be
sufficient.
(c) Petition to the court for consent.-If both of the parents or guardians of the
pregnant woman refuse to consent to the performance of an abortion or if she
elects not to seek the consent of either of her parents or of her guardian, the
court of common pleas of the judicial district in which the applicant resides or
in which the abortion is sought shall, upon petition or motion, after an appro-
priate hearing, authorize a physician to perform the abortion if the court de-
termines that the pregnant woman is mature and capable of giving informed
consent to the proposed abortion, and has, in fact, given such consent.
(d) Court order.-If the court determines that the pregnant woman is not ma-
ture and capable of giving informed consent or if the pregnant woman does
not claim to be mature and capable of giving informed consent, the court shall
determine whether the performance of an abortion upon her would be in her
best interests. If the court determines that the performance of an abortion
would be in the best interest of the woman, it shall authorize a physician to
perform the abortion.
(e) Representation in proceedings.-The pregnant woman may participate in
proceedings in the court on her own behalf and the court may appoint a
guardian ad litem to assist her. The court shall, however, advise her that she
has a right to court appointed counsel, and shall provide her with such coun-
sel unless she wishes to appear with private counsel or has knowingly and in-
telligently waived representation by counsel.

Id.
83. See Casey, 112 S. Ct. at 2832 (citing Bellotti v. Baird, 443 U.S. 622 (1979) (Bel-

lotti I/)).
84. See Casey, 112 S. Ct. at 2832. For a discussion of the Bellotti I framework, see

infra notes 203-05 and accompanying text.
85. Casey, 112 S. Ct. at 2832.
86. Id. at 2833 (upholding all recordkeeping provisions except those relating to

spousal notification).
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tion providers to report to the State such information as the woman's
age, county and state of residence, number of prior pregnancies and
abortions, the performing physician's name, the weight and gesta-
tional age of the aborted Efetus, and the type of abortion procedure
that was performed.8 7 Identification of the abortion recipient was not

87. 18 PA. CONS. STAT. ANN. § 3214 (Cum. Supp. 1992). The reporting provision
provided in pertinent part:

(a) General rule.-For the purpose of promotion of maternal health and life by
adding to the sum of medical and public health knowledge through the compi-
lation of relevant data, and to promote the Commonwealth's interest in pro-
tection of the unborn child, a report of each abortion performed shall be made
to the department on forms prescribed by it. The report forms shall not iden-
tify the individual patient by name and shall include the following
information:

(1) Identification of the physician who performed the abortion, the con-
curring physician as required by section 3211(c)(2) (relating to abortion on
unborn child of 24 or more weeks gestational age), the second physician
as required by section 3211(c)(5) and the facility where the abortion was
performed and of the referring physician, agency or service, if any.
(2) The county and state in which the woman resides.
(3) The woman's age.
(4) The number of prior pregnancies and prior abortions of the woman.
(5) The gestational age of the unborn child at the time of the abortion.
(6) The type of procedure performed or prescribed and the date of the
abortion.
(7) Pre-existing medical conditions of the woman which would compli-
cate pregnancy, if any, and, if known, any medical complication which re-
sulted from the abortion itself.
(8) The basis for the medical judgment of the physician who performed
the abortion that the abortion was necessary to prevent either the death
of the pregnant woman or the substantial and irreversible impairment of
a major bodily function of the woman, where an abortion has been per-
formed pursuant to section 3211(b)(1).
(9) The weight of the aborted child for any abortion performed pursuant
to section 3211(b)(1).
(10) Basis for any medical judgment that a medical emergency existed
which excused the physician from compliance with any provision of this
chapter.
(11) The information required to be reported under section 3210(a) (relat-
ing to determination of gestational age).
(12) Whether the abortion was performed upon a married woman and, if
so, whether notice to her spouse was given. If no notice to her spouse was
given, the report shall also indicate the reason for failure to provide
notice.

(f) Report by facility.-Every facility in which an abortion is performed
within this Commonwealth during any quarter year shall file with the de-
partment a report showing the total number of abortions performed
within the hospital or other facility during that quarter year. This report
shall also show the total abortions performed in each trimester of preg-
nancy. Any report shall be available for public inspection and copying
only if the facility receives State-appropriated funds within the 12-month-
calendar period immediately preceding the filing of the report. These re-
ports shall be submitted on a form prescribed by the department which
will enable a facility to indicate whether or not it is receiving State-appro-
priated funds. If the facility indicates on the form that it is not receiving
State-appropriated funds, the department shall regard its report as confi-
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required.88 The joint authors held that these provisions furthered
the State's interest in the health of its citizens without imposing an
undue burden.89 The joint authors stressed that the factual record
contained no evidence that would make the provisions
unconstitutional.9o

Finally, the joint authors held that the spousal notification provi-
sion was an undue burden and, therefore, unconstitutional.91 That
provision would have required a married woman seeking an abortion
to sign a statement indicating that she had notified her husband of
her intention to terminate the pregnancy.92 Several exceptions to the
spousal notification requirement were provided.9 3 A woman could
avoid notification if her husband did not impregnate her, if her hus-
band could not be located, if the pregnancy resulted from a spousal
sexual assault, or if notifying her husband would cause him to inflict

dential unless it receives other evidence which causes it to conclude that
the facility receives State-appropriated funds.

Id.
88. Id. § 3214(a).
89. Casey, 112 S. Ct. at 2832-33.
90. Id.
91. Id. at 2830.
92. 18 PA. CONS. STAT. ANN. § 3209 (Cum. Supp. 1992). The spousal notification

provision provided in pertinent part:
(a) Spousal notice required.-In order to further the Commonwealth's interest
in promoting the integrity of the marital relationship and to protect a spouse's
interests in having children within marriage and in protecting the prenatal
life of that spouse's child, no physician shall perform an abortion on a married
woman, except as provided in subsections (b) and (c), unless he or she has re-
ceived a signed statement, which need not be notarized, from the woman upon
whom the abortion is to be performed, that she has notified her spouse that
she is about to undergo an abortion. The statement shall bear a notice that
any false statement made therein is punishable by law.
(b) Exceptions.-The statement certifying that the notice required by subsec-
tion (a) has been given need not be furnished where the woman provides the
physician a signed statement certifying at least one of the following:

(1) Her spouse is not the father of the child.
(2) Her spouse, after diligent effort, could not be located.
(3) The pregnancy is a result of a spousal sexual assault as described in
section 3128 (relating to spousal sexual assault), which has been reported
to a law enforcement agency having the requisite jurisdiction.
(4) The woman has reason to believe that the furnishing of notice to her
spouse is likely to result in the infliction of bodily injury upon her by her
spouse or by another individual.

Such statement need not be notarized, but shall bear a notice that any false
statements made therein are punishable by law.
(c) Medical emergency.-The requirements of subsection (a) shall not apply in
case of a medical emergency.
(d) Forms.-The department shall cause to be published forms which may be
utilized for purposes of providing the signed statements required by subsec-
tions (a) and (b). The department shall distribute an adequate supply of such
forms to all abortion facilities in this Commonwealth.

93. Id. § 3209(b).



CREIGHTON LAW REVIEW

bodily harm upon her. 94 Despite these exceptions, the joint authors
concluded that the provision represented a substantial obstacle to sig-
nificant numbers of women seeking abortions.95

The joint authors based their decision on extensive factual find-
ings regarding domestic violence.96 Husbands could conceivably use
psychological pressure or economic coercion to prevent their wives
from exercising their right to an abortion, and such action would not
fall under one of the statutory exceptions.97 In addition, the joint au-
thors found that the vast majority of women would discuss the deci-
sion to have an abortion with their husbands regardless of whether a
statute mandated it. 9 8

Although the joint authors recognized a husband's interest in his
unborn child, they stated that the interest could not justify a husband
wielding a veto power over his wife's decision to have an abortion.99

The joint authors observed that this provision, if upheld, would mark
a return to the common-law understanding of marriage in which wo-
men had no separate existence apart from their husbands and which,
according to the joint authors, would be "repugnant to our present
understanding of marriage."' °

Justice John Paul Stevens wrote a separate opinion, concurring
with the judgment in part and dissenting in part.10 ' Justice Stevens
agreed with the joint authors' adherence to the central holding of
Roe.10 2 However, Justice Stevens voiced disapproval over the in-
creased weight given to the State's interest in protecting potential
life.'0 3 Justice Stevens stated that the State's interest could not jus-
tify attempts to dissuade a woman from having an abortion. 0 4 He as-
serted that the sections of the informed consent provision requiring a
physician or other qualified person to disclose the availability of cer-
tain printed materials unconstitutionally interfered with a woman's
right to choose abortion.' 0 5

Justice Stevens also would have invalidated the section of the in-
formed consent provision requiring a twenty-four-hour waiting pe-
riod because neither the State's interest in potential life nor its

94. Id. § 3209(b)(1)-(4).
95. Casey, 112 S. Ct. at 2829-30.
96. Id. at 2826.29.
97. Id. at 2829.
98. Id. at 2828.
99. Id. at 2831.

100. Id.
101. Id. at 2838 (Stevens, J., concurring in part and dissenting in part).
102. Id.
103. Id. at 2838-40 (Stevens, J., concurring in part and dissenting in part).
104. Id. at 2840-41 (Stevens, J, concurring in part and dissenting in part).
105. Id. at 2841 (Stevens, J., concurring in part and-dissenting in part).

[Vol. 26
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interest in ensuring a thoughtful decision justified such a regula-
tion.106  Although Justice Stevens intimated that the trimester
framework should be retained, he asserted that a proper application
of the undue burden test would have invalidated what he considered
the offensive provisions - the informed consent and parental con-
sent requirements. 0 7

Justice Blackmun also concurred in part and dissented in part.1 8

In a separate opinion, he applauded the joint authors for not over-
turning Roe, calling it an act of personal courage. i0 9 However, he ar-
gued that the trimester framework should not have been
discarded." 0 Justice Blackmun defended the trimester framework
by asserting that it did not ignore the State's interest in potential
life."' Justice Blackmun stated that the State's interest in potential
life was not grounded in the Constitution and could not be based on a
theological view of when life begins."i 2 Therefore, the State's inter-
est did not justify pre-viability infringements on a woman's constitu-
tionally protected liberty interest."13

Justice Blackmun would have nullified all the provisions of the
Pennsylvania statute under the strict scrutiny standard."14 Justice
Blackmun stated that the undue burden standard would be less
workable and more susceptible to manipulation than the strict scru-
tiny test from Roe." 5 However, Justice Blackmun expressed hope
that, in the future, the undue burden standard would be used to
strike down regulations similar to those in the Pennsylvania stat-
ute." 6 Justice Blackmun thought that 'f a more developed factual
record were presented, provisions such as the twenty-four-hour wait-
ing period and the physician-only disclosure requirement would
prove to be substantial obstacles in the path of women seeking
abortions."

7

Chief Justice William Rehnquist, in a concurring and dissenting
opinion joined by Justices Byron White, Antonin Scalia, and Clarence
Thomas, stated that because of uncertainty in the Court's abortion ju-
risprudence, a reexamination of Roe was needed."i 8 According to

106. Id.
107. Id. at 2841-43 (Stevens, J. concurring in part and dissenting in part).
108. Id. at 2843 (Blackmun, J., concurring in part and dissenting in part).
109. See id. at 2844 (Blackmun, J., concurring in part and dissenting in part).
110. Id. at 2847-48 (Blackmun, J., concurring in part and dissenting in part).
111. Id. at 2849 (Blackmun, J., concurring in part and dissenting in part).
112. Id.
113. Id.
114. Id. at 2850 (Blackmun, J., concurring in part and dissenting in part).
115. Id. at 2848 (Blackmun, J., concurring in part and dissenting in part).
116. Id. at 2845 (Blackmun, J., concurring in part and dissenting in part).
117. Id.
118. Id. at 2855 (Rehnquist, C.J., concurring in part and dissenting in part).

1993]
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Chief Justice Rehnquist, the Court in Roe went too far when it ruled
that the Fourteenth Amendment was broad enough to encompass a
"fundamental right" to choose abortion.1 9 He distinguished the deci-
sion to have an abortion from other constitutionally protected per-
sonal liberty interests because it involves the destruction of a
fetus. °2 0 He also asserted that nothing in America's tradition pointed
to abortion as a fundamental right.121

Chief Justice Rehnquist criticized the joint authors for their fail-
ure to overturn Roe expressly, rejecting the joint authors' stare deci-
sis and Court legitimacy arguments.122 Chief Justice Rehnquist
asserted that the joint authors had undermined Roe while proclaim-
ing to be bound by stare decisis.1 23 He noted that the fundamental
nature of the abortion right, the strict scrutiny test, and the trimester
framework, all of which he considered vital to the Roe decision, were
conspicuously missing from the joint authors' reaffirmation of the
"central holding" in Roe.' 24 He also criticized the joint authors for
their discussion of political pressure and its implications for the
Court. 125 He recognized that an opinion either way in a politically-
charged area such as abortion could be viewed as a response to public
pressure, and therefore public response should not be considered. 126

Chief Justice Rehnquist would have applied the rational basis test to
the Pennsylvania statute and upheld all of its provisions.127

Similarly, Justice Scalia would have applied the rational basis
test to uphold the constitutionality of the statute.128 Justice Scalia's
concurring and dissenting opinion, in which Chief Justice Rehnquist
and Justices White and Thomas joined, criticized the joint authors for
creating an ambiguous constitutional test which, in practice, would be
unworkable and subject to manipulation. 29 According to Justice
Scalia, the undue burden test will allow for constitutional adjudica-
tion based on the personal predilections of judges deciding abortion

119. Id. at 2859 (Rehnquist, C.J., concurring in part and dissenting in part).
120. Id.
121. Id. at 2860 (Rehnquist, C.J., concurring in part and dissenting in part).
122. Id. at 2860-67 (Rehnquist, C.J., concurring in part and dissenting in part).
123. Id. at 2860 (Rehnquist, C.J., concurring in part and dissenting in part).
124. Id.
125. Id. at 2865 (Rehnquist, C.J., concurring in part and dissenting in part).
126. Id.
127. Id. at 2867-73 (Rehnquist, C.J. concurring in part and dissenting in part). See

infra notes 153-55 and accompanying text (defining the rational basis test).
128. Casey, 112 S. Ct. at 2874-75 (Scalia, J., concurring in part and dissenting in

part). Justice Scalia stated that because the right to choose abortion can be found
neither in the constitutional text nor in the American tradition, it is not a fundamental
right and, hence, deserves no heightened scrutiny. Id.

129. Id. at 2873, 2876-77 (Scalia, J., concurring in part and dissenting in part).

[Vol. 26
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cases. 130 He noted that the undue burden test could not be the gen-
erally applicable standard the joint authors professed it to be.131 Jus-
tice Scalia would have expressly overturned Roe and returned the
highly political issue of abortion to what he considered the proper en-
virons - the state legislatures.1 32

BACKGROUND

ROE v. WADE: A WOMAN'S RIGHT TO CHOOSE ABORTION VS. THE

STATES' INTERESTS IN REGULATING ABORTION

In Roe v. Wade,133 the United States Supreme Court invalidated
a Texas statute that prohibited abortion.' 34 The Court decided that
the right to personal privacy was implicit in the Constitution and was
"broad enough to encompass a woman's decision whether or not to
terminate her pregnancy.113 5 The right to privacy had previously
been recognized in a line of cases that included Griswold v. Connecti-
cut,1 3 6 Eisenstadt v. Baird,137 and Pierce v. Society of Sisters. 38 In
those cases, the Court held that certain liberties involving contracep-
tion, procreation, and child rearing were fundamental and therefore
must be protected from unwarranted governmental intrusion.139 The
Court in Roe reasoned that the right to choose abortion was similarly

130. Id. at 2880 (Scalia, J., concurring in part and dissenting in part).
131. Id. at 2876 (Scalia, J., concurring in part and dissenting in part).
132. Id. at 2873, 2885 (Scalia, J., concurring in part and dissenting in part).
133. 410 U.S. 113 (1973).
134. Roe v. Wade, 410 U.S. 113, 163-64 (1973). The Texas statute provided in perti-

nent part:
Article 1191. Abortion.-
If any person shall designedly administer to a pregnant woman or knowingly
procure to be administered with her consent any drug or medicine, or shall
use towards her any violence or means whatever externally or internally ap-
plied, and thereby procure an abortion, he shall be confined in the peniten-
tiary not less than two nor more than five years; if it be done without her
consent, the punishment shall be doubled. By "abortion" is meant that the life
of the fetus or embryo shall be destroyed in the woman's womb or that a pre-
mature birth thereof be caused.
Art. 1192. Furnishing the means.-
Whoever furnishes the means for procuring an abortion knowing the purpose
intended is guilty as an accomplice.
Art. 1193. Attempt at abortion.-
If the means used shall fail to produce an abortion, the offender is neverthe-
less guilty of an attempt to produce abortion, provided it be shown that such
means were calculated to produce that result, and shall be fined not less than
one hundred nor more than one thousand dollars.

TEX. PENAL CODE arts. 1191-93 (1948).
135. Roe, 410 U.S. at 153.
136. 381 U.S. 479 (1965).
137. 405 U.S. 438 (1972).
138. 268 U.S. 510 (1925).
139. Griswold v. Connecticut, 381 U.S. 479, 485 (1965) (striking down a birth con-

trol prohibition); Eisenstadt v. Baird, 405 U.S. 438, 454-55 (1972) (protecting the right to
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fundamental in nature.140 However, the Court conceded that the
right to an abortion was not absolute or unqualified.141 The seven to
two opinion, written by Justice Harry Blackmun, recognized that
states have important interests in regulating abortion.142 The two
important and legitimate State interests cited by the Court were the
protection of maternal health and the protection of potential life.143

However, the Court applied the strict scrutiny standard because
it considered the right to choose abortion to be fundamental.'"
Under this test, any state regulation limiting that right must be justi-
fied by a "compelling" state interest and must be reasonably designed
and narrowly tailored to further that interest. 145 The strict scrutiny
test, which places the burden of proof on the state, provides courts
with a variety of ways to strike down an abortion regulation:
(1) courts can find that the regulation serves no legitimate interest;
(2) courts can find that the legitimate interest asserted by the state is
not compelling enough; (3) courts can find that, despite serving a
compelling interest, the regulation is not narrowly tailored to serve
that interest; or (4) courts can find that the regulation is not reason-
ably related to the asserted compelling interest. 146

The Court in Roe determined that the State's interest in protect-
ing maternal health became compelling at approximately the begin-
ning of the second trimester of a woman's pregnancy 47 The State's
interest in protecting potential life becomes compelling at fetal via-
bility, which usually occurs near the beginning of the third trimes-
ter.148 Accordingly, the Court asserted that a state could further its

have children); Pierce v. Society of Sisters, 268 U.S. 510, 518-21 (1925) (protecting the
right to send children to private schools).

140. Roe, 410 U.S. at 153.
141. Id. at 153-54.
142. Id. at 154.
143. Id. at 155.
144. Id.
145. Id. at 155.
146. Id. at 156. See Thornburgh v. American College of Obstetricians and Gynecol-

ogists, 476 U.S. 747, 763 (1986) (asserting that the informed consent provision at issue
did not further any legitimate State interest), overruled by Planned Parenthood v.
Casey, 112 S. Ct. 2791 (1992); Planned Parenthood v. Danforth, .428 U.S. 52, 69-70 (1976)
(implying that the State interest in protecting the marital relationship was not compel-
ling enough to allow a husband to veto his wife's decision to have an abortion); Akron
v. Akron Ctr. for Reprod. Health, 462 U.S. 416, 434'(1983) (stating that the effects of
the hospitalization requirement were not limited to the period during which the State
interest was being furthered), overruled by Planned Parenthood v. Casey, 112 S. Ct.
2791 (1992); Hodgson v. Minnesota, 110 S. Ct. 2926, 2945 (1990) (claiming that the two-
parent notification requirement did not reasonably relate to any State interest).

147. Roe, 410 U.S. at 163-65. The reason advanced by the Court for drawing the
line at the end of the first trimester was that until that time in the pregnancy, mortal-
ity rates for abortion are lower than mortality rates for normal childbirth. Id. at 163.

148. Id. The Court asserted that the State's interest becomes compelling at fetal

[Vol. 26
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interest in maternal health by regulating abortion only in the second
and third trimesters and could further its interest in potential life by
regulating or completely proscribing abortion only in the third tri-
mester.149 The first trimester, however, was to remain virtually un-
regulated. 15° This framework has come to be known as the trimester
framework, and its purpose was to ensure that a woman's right not
become so subordinate to state interests that it exists in theory but
not in reality.15 1

The dissenting opinion in Roe, written by then-Justice William
Rehnquist, argued that the right to an abortion was not fundamental
because it was not rooted in American tradition and because a major-
ity of the states had prohibited abortions for more than a century.152

The dissenters would have applied the rational basis test and upheld
the Texas prohibition of abortion. 5 3 Under the rational basis test, a
court will uphold a social or economic regulation limiting a non-fun-
damental right if it is rationally related to a valid state end.lM The
test is highly deferential and state regulations are rarely invalidated
when it is applied.'5 5

OTHER STATE INTERESTS IN REGULATING ABORTION AND ATFEMPTS
TO FURTHER THOSE INTERESTS

Since the Roe decision, the Court has recognized additional state
interests in regulating abortion other than the interests in protecting
maternal health and potential life. These other state interests in-
clude: (1) ensuring that a woman is fully informed and aware of the
significance of her decision, (2) protecting minors from making deci-
sions that they are not capable of comprehending, (3) fostering pa-
rental authority and family integrity, and (4) protecting the
mutuality of the marital relationship. 156 States have attempted to

viability because that is when the fetus "has the capability of meaningful life outside
the mother's womb." Id.

149. Id. at 163-64.
150. Id. at 164.
151. See id. at 155.
152. Id. at 174 (Rehnquist, J., dissenting).
153. See id.
154. Id. at 173 (Rehnquist, J., dissenting).
155. See, e.g., Williamson v. Lee Optical Co., 348 U.S. 483, 491 (1955) (using the ra-

tional basis test to uphold a statute, claiming that it was rationally related to a legiti-
mate State interest).

156. See, e.g., Dan forth, 428 U.S. at 67, .69 (citing the stressful nature of the abor-
tion decision and the importance of being fully informed, and recognizing the hus-
band's concern for his spouse's pregnancy and the profound effects an abortion can
have on the marital relationship); Bellotti v. Baird, 443 U.S. 622, 635 (1979) (Bellotti II)
(recognizing that minors often lack the perspective needed to avoid detrimental
choices); H.L. v. Matheson, 450 U.S. 398, 411 (1981) (stating that the parental notifica-
tion statute at issue served the State's interest in family integrity).

1993]
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further these interests through various regulations, most of which
have been struck down by the Court.

IIformed Consent Requirements

State regulations requiring the informed consent of a woman
seeking an abortion further the state's interest in ensuring that the
woman is aware of the significance of her decision. 157 They also can
be said to protect the physical, psychological, and emotional health of
a pregnant woman, and the potential life of her fetus.'1

The Court first addressed an informed consent provision in
Planned Parenthood v. Danbforth.15 9 The Missouri regulation at issue
required that a woman seeking an abortion sign a consent form.16°

Although the Court never clearly explained which constitutional
standard it applied, it upheld the provision as a permissible means of
ensuring that a woman make her decision with "full knowledge of its
nature and consequences." 161

However, in Akron v. Akron Center for Reproductive Health,162

the Court struck down an Akron, Ohio, ordinance which contained
an informed consent provision.' 63 The provision required a woman's
attending physician to read her information on the development of
the fetus and on the potential complications of the abortion proce-
dure.'6 The provision also specified that after signing a consent

157. Danforth, 428 U.S. at 67.
158. See id. at 66-67.
159. 428 U.S. 52 (1976).
160. 1974 Mo. Laws, 1211 at 810 (1974). The Missouri statute provided in pertinent

part:
Section 3. Abortion during first twelve weeks, conditions to be met.-
No abortion shall be performed prior to the end of the first twelve weeks of
pregnancy except:

(2) After the woman, prior to submitting to the abortion, certifies in writing
her consent to the abortion and that her consent is informed and freely given
and is not the result of coercion.

Id.
161. Danforth, 428 U.S. at 67.
162. 462 U.S. 416 (1983).
163. Akron, 462 U.S. at 442.
164. Id. The Akron ordinance provided in pertinent part:

1870.06 INFORMED CONSENT
(A) An abortion otherwise permitted by law shall be performed or induced
only with the informed written consent of the pregnant woman, and one of
her parents or her legal guardian whose consent is required in accordance
with Section 1870.05(B) of this Chapter, given freely and without coercion.
(B) In order to insure that the consent for an abortion is truly informed con-
sent, an abortion shall be performed or induced upon a pregnant woman only
after she, and one of her parents or her legal guardian whose consent is re-
quired in accordance with Section 1870.05(B) of this Chapter, have been orally
informed by her attending physician of the following facts, and have signed a
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form, a woman must wait twenty-four hours before obtaining an
abortion.165 Writing for the Court, Justice Lewis Powell applied the

consent form acknowledging that she, and the parent or legal guardian where
applicable, have been informed as follows:

(1) That according to the best judgment of her attending physician she is
pregnant.
(2) The number of weeks elapsed from the probable time of conception of
her unborn child, based upon the information provided by her as to the
time of her last menstrual period and after a history and physical exami-
nation and appropriate laboratory test.
(3) That the unborn child is a human life from the moment of conception
and that there has been described in detail the anatomical and physiologi-
cal characteristics of the particular unborn child at the gestational point
of development at which time the abortion is to be performed, including,
but not limited to, appearance, mobility, tactile sensitivity, including pain,
perception or response, brain and heart function, the presence of internal
organs and the presence of external members.
(4) That her unborn child may be viable, and thus capable of surviving
outside of her womb, if more than twenty-two (22) weeks have elapsed
from the time of conception, and that her attending physician has a legal
obligation to take all reasonable steps to preserve the life and health of
her viable unborn child during the abortion.
(5) That abortion is a major surgical procedure which can result in seri-
ous complications, including hemorrhage, perforated uterus, infection,
menstrual disturbances, sterility and miscarriage and prematurity in sub-
sequent pregnancies; and that abortion may leave essentially unaffected
or may worsen any existing psychological problems she may have, and
can result in severe emotional disturbances.
(6) That numerous public and private agencies and services are available
to provide her with birth control information, and that her physician will
provide her with a list of such agencies and the services available if she so
requests.
(7) That numerous public and private agencies and services are available
to assist her during pregnancy and after the birth of her child, if she
chooses not to have the abortion, whether she wishes to keep her child or
place him or her for adoption, and that her physician will provide her
with a list of such agencies and the services available if she so requests.

(C) At the same time the attending physician provides the information re-
quired by paragraph (B) of this Section, he shall, at least orally, inform the
pregnant woman, and one of her parents or her legal guardian whose consent
is required in accordance with Section 1870.05(B) of this Chapter, of the par-
ticular risks associated with her own pregnancy and the abortion technique to
be employed including providing her with at least a general description of the
medical instructions to be followed subsequent to the abortion in order to in-
sure her safe recovery, and shall in addition provide her with such other in-
formation which in his own medical judgment is relevant to her decision as to
whether to have an abortion or carry her pregnancy to term.
(D) The attending physician performing or inducing the abortion shall pro-
vide the pregnant woman, or one of her parents or legal guardian signing the
consent form where applicable, with a duplicate copy of the consent form
signed by her, and one of her parents or her legal guardian where applicable,
in accordance with paragraph (B) of this Section.

AKRON, OHIO, COD. ORDINANCES § 1870.06 (1978).
165. Akron, 462 U.S. at 424 n.6. The Akron ordinance provided in pertinent part:

1870.07 WAITING PERIOD
No physician shall perform or induce an abortion upon a pregnant woman un-
til twenty-four (24) hours have elapsed from the time the pregnant woman,
and one of her parents or her legal guardian whose consent is required in ac-
cordance with Section 1870.05(B) of this Chapter, have signed the consent
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strict scrutiny test and asserted that the information giving require-
ment went beyond the State's interest in protecting maternal health
by attempting to dissuade women from obtaining an abortion.166

The Court in Akron also invalidated a requirement that only a
woman's attending physician read the material to her. 67 According
to the Court, it is irrelevant who provides a woman with the required
information and, hence, the requirement was not reasonably related
to the State's interest in ensuring an informed decision. 168 Likewise,
the Court held the twenty-four-hour waiting period provision uncon-
stitutional because it did not reasonably serve the State's interest in
ensuring that the abortion decision be well-considered. 69 In so hold-
ing, the Court rejected Akron's argument that the twenty-four-hour
waiting period would serve as a beneficial period of reflection for a
woman considering an abortion.' 70

The Court's decision in Akron was the first abortion case heard
by Justice Sandra Day O'Connor at the Supreme Court level.' 7 ' In
Akron, Justice O'Connor wrote a dissenting opinion in which she es-
poused the undue burden test. 72 Justice O'Connor noted that the
Court had utilized the undue burden test in prior abortion cases.1 73

According to Justice O'Connor, if a state regulation does not unduly
burden a woman's fundamental right, that regulation need only be
rationally related to a legitimate state interest.1 74 Applying the un-
due burden test to the Akron ordinance, she would have upheld the
informed consent provision and the other requirements of the ordi-
nance because those provisions did not impose an "absolute obstacle"
or "severe limitation" on a woman's "limited" fundamental right to
an abortion, and, therefore, were not unduly burdensome 75 Justice

form required by Section 1870.06 of this Chapter, and the physician so certifies
in writing that such time has elapsed.

AKRON, OHIO, COD. ORDINANCES § 1870.07 (1978).
166. Akron, 462 U.S. at 444.
167. Id. at 448.
168. Id.
169. Id. at 450.
170. Id.
171. See id. at 452 (O'Connor, J., dissenting). Justice Sandra Day O'Connor was

appointed to the Court in 1981. The Akron decision was the first abortion case heard
by the Court after her appointment.

172. Akron, 462 U.S. at 452-53 (O'Connor, J., dissenting).
173. Id. at 453 (O'Connor, J., dissenting). Justice O'Connor cited two prior cases in

which the "unduly burdensome" standard had been applied: (1) Maher v. Roe, 432
U.S. 464, 473 (1977) (upholding a restriction on government funding of abortion be-
cause it did not unduly burden a woman's right to choose abortion), and (2) Harris v.
McRae, 448 U.S. 297, 314 (1980) (upholding a restriction on government reimbursement
of abortion costs because it did not unduly burden a woman's right to choose abortion).
Id.

174. Id. at 453 (O'Connor, J., dissenting).
175. Id. at 464-75 (O'Connor, J., dissenting) (applying the undue burden test to the
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O'Connor's dissenting opinion also called for an abandonment of the
Roe trimester framework, stating that the "unduly burdensome"
standard should be applied regardless of the stage of the woman's
pregnancy.176 She asserted that when the Court perceived an error
in prior opinions, such as the flawed trimester framework, it should
not feel constrained to follow precedent.177

The Court next considered an informed consent provision in
Thornburgh v. American College of Obstetricians and Gynecolo-
gists.1 7 8 The Pennsylvania statute challenged in Thornburgh re-
quired that women seeking an abortion be informed of (1) the
possible effects and risks of both the abortion procedure and child-
birth, (2) the gestational age of the fetus, and (3) the availability of
medical assistance for childbirth.179 The statute also mandated that a
woman be made aware of the availability of printed information

ordinance); id. at 465 n.10 (O'Connor, J., dissenting) (characterizing a woman's right to
choose abortion as a limited fundamental right).

176. Id. at 453-54 (O'Connor, J., dissenting).
177. Id. at 458 (O'Connor, J., dissenting).
178. 476 U.S. 747 (1986).
179. Thornburgh, 476 U.S. at 760-61. The Pennsylvania statute provided in perti-

nent part:
3205. Informed consent
(a) General rule.-No abortion shall be performed or induced except with the
voluntary and informed consent of the woman upon whom the abortion is to
be performed or induced. Except in the case of a medical emergency, consent
to an abortion is voluntary and informed if and only if:

(1) The woman is provided, at least 24 hours before the abortion, with the
following information by the physician who is to perform the abortion or
by the referring physician but not by the agent or representative of
either.

(i) The name of the physician who will perform the abortion.
(ii) The fact that there may be detrimental physical and psychologi-
cal effects which are not accurately foreseeable.
(iii) The particular medical risks associated with the particular abor-
tion procedure to be employed including, when medically accurate,
the risks of infection, hemorrhage, danger to subsequent pregnancies
and infertility.
(iv) The probable gestational age of the unborn child at the time the
abortion is to be performed.
(v) The medical risks associated with carrying her child to term.

(2) The woman is informed, by the physician or his agent, at least 24
hours before the abortion:

(i) The fact that medical assistance benefits may be available for pre-
natal care, childbirth and neonatal care.
(ii) The fact that the father is liable to assist in the support of her
child, even in instances where the father has offered to pay for the
abortion.
(iii) That she has the right to review the printed materials described
in section 3208 (relating to printed information). The physician or his
agent shall orally inform the woman that the materials describe the
unborn child and list agencies which offer alternatives to abortion. If
the woman chooses to view the materials, copies of them shall be fur-
nished to her. If the woman is unable to read the materials furnished
her, the materials shall be read to her. If the woman seeks answers
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describing the physical characteristics of the fetus and listing agen-
cies that provide abortion alternatives.1 80 In a five to four decision,
the Court invalidated this provision because the Court considered
this information requirement unrelated to a woman's informed con-
sent.' 8 ' The Court stated that the regulation did not further any
State interest, but instead deterred women from obtaining
abortions.'

8 2

Justice O'Connor, in a dissenting opinion, reiterated the undue
burden test. 8 3 She stated that under the Court's jurisprudence in-
volving fundamental rights, heightened scrutiny applied only when
the state regulation at issue imposed an "undue burden."'81 4 Other-
wise, the regulation need only be rationally related to a legitimate
state interest.'8 5 Justice O'Connor would have upheld the informed
consent requirement as constitutional because it was not an "absolute
obstacle" to obtaining an abortion, and therefore did not unduly bur-
den a woman's right to have an abortion.'8 6

Parental Consent/Parental Notice Requirements

States have placed parental consent and parental notice restric-
tions on abortion procedures to further their interests in protecting
minors from making decisions they are not capable of compre-
hending.18 7 Additionally, such regulations further a state's interest
in safeguarding and strengthening parental authority and family in-
tegrity.'8 8 The Court in Danforth nullified a provision that required

to questions concerning any of the information or materials, answers
shall be provided her in her own language.

(3) The woman certifies in writing, prior to the abortion, that the infor-
mation described in paragraphs (1) and (2) has been furnished her, and
that she has been informed of her opportunity to review the information
referred to in paragraph (2).
(4) Prior to the performance of the abortion, the physician who is to per-
form or induce the abortion or his agent receives a copy of the written
certification prescribed by paragraph (3).

18 PA. CONS. STAT. ANN. § 3205(a) (1983).
180. Id. § 3205(a)(2)(i) (Cum. Supp. 1992).
181. Thornburgh, 476 U.S. at 764 (invalidating an informed consent provision). In-

terestingly, then-Chief Justice Burger, who had joined the majority in Roe, wrote a dis-
senting opinion in Thornburgh because he thought that the majority's decision was a
step toward abortion-on-demand and a step away from the consideration of state inter-
ests called for in Roe. See id. at 782 (Burger, C.J., dissenting).

182. Id. at 762-63.
183. Id. at 828 (O'Connor, J., dissenting).
184. Id.
185. Id.
186. Id. at 815-31 (O'Connor, J., dissenting).
187. See Bellotti II, 443 U.S. at 640 (citing the protection of minors as an interest);

Matheson, 450 U.S. at 411 (citing the protection of family integrity as an interest).
188. Danforth, 428 U.S. at 74. The Missouri statute provided in pertinent part:

Section 3. Abortion during first twelve weeks, conditions to be met-
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women under the age of eighteen to obtain the written consent of
one parent before having an abortion.1 8 9 The Court asserted that giv-
ing a parent the ability to override a minor's ultimate decision to
have an abortion would not serve the State's interest in strengthen-
ing the family unit.19°

In Bellotti v. Baird ("Bellotti II9,191 the Court examined the
constitutionality of another parental consent requirement. 19 2 The
Massachusetts statute at issue required that every minor seeking an
abortion first attempt to obtain parental consent. 193 The statute pro-
vided that if a minor's parents refused consent, a minor could at-
tempt to obtain consent from a state court judge. 194 The Court,
without defining which test it applied, invalidated the provision for
two reasons. First, it asserted that the statute did not allow minors
to go directly to the courts without first notifying their parents.195

The Court reasoned that forcing minors to initially consult their par-

No abortion shall be performed prior to the end of the first twelve weeks of
pregnancy except:

(4) With the written consent of one parent or person in loco parentis of the
woman if the woman is unmarried and under the age of eighteen years, unless
the abortion is certified by a licensed physician as necessary in order to pre-
serve the life of the mother.

1974 Mo. Laws 1211, at 810 (1974).
189. Danforth, 428 U.S. at 75.
190. Id.
191. 443 U.S, 622 (1979). This decision has come to be known as "Bellotti II."

Three years earlier, the Court decided "Bellotti I," Bellotti v. Baird, 428 U.S. 132
(1976). In Bellotti I, which involved the same Massachusetts parental consent provi-
sion, the Court held that the district court should have abstained from passing on the
constitutionality of the regulation until the Massachusetts Supreme Judicial Court had
construed the statute. The Court vacated the judgment in Bellotti I and remanded the
case back to the district court. Bellotti 1, 428 U.S. at 146.

192. Bellotti II, 443 U.S. at 625.
193. Id. at 625. At the time of the Court's decision, the Massachusetts statute pro-

vided in pertinent part:
If the mother is less than eighteen years of age and has not married, the con-
sent of both the mother and her parents [to an abortion to be performed on
the mother] is required. If one or both of the mother's parents refuse such
consent, consent may be obtained by order of a judge of the superior court for
good cause shown, after such hearing as he deems necessary. Such a hearing
will not require the appointment of a guardian for the mother. If one of the
parents has died or has deserted his or her family, consent by the remaining
parent is sufficient. If both parents have died or have deserted their family,
consent of the mother's guardian or other person having duties similar to a
guardian, or any person who had assumed the care and custody of the mother
is sufficient. The commissioner of public health shall prescribe a written form
for such consent. Such form shall be signed by the proper person or persons
and given to the physician performing the abortion who shall maintain it in
his permanent files.

MASS. GEN. LAWS ANN., ch. 112, § 12S (West 1983) (citing statutory language in the
Historical Note).

194. Id.
195. Bellotti II, 443 U.S. at 646.
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ents would have the effect of giving a third party veto power over a
minor's right to have an abortion.19 Second, the Court stated that
the judicial proceeding provision was deficient because it did not al-
low minors to prove their maturity and thus escape the need for any
type of consent, parental or judicial.197

In Bellotti II, the Court established a framework to test the con-
stitutionality of parental consent requirements. 198 Under this frame-
work, a parental consent provision must provide a judicial bypass,
which is an initial proceeding whereby a'minor can attempt to show
either (1) that she is mature enough to make the decision without
consent from her parents or from the courts or (2) that the abortion
is in her best interest.199 In deciding whether an abortion would be
in a minor's best interest, a presiding judge must consider the state's
interests in protecting minors from their immaturity and in fostering
parental authority.20"

The Bellotti II framework was next applied in two cases decided
on the same day. First, in Planned Parenthood Ass'n v. Ashcroft,201

the Court upheld a parental consent regulation because it provided
the type of judicial bypass procedure required under the Bellotti II
framework.20 2 The Missouri statute at issue in Ashcroft would not al-
low courts to deny an abortion "for good cause" unless they first de-
termined that the minor was not mature enough to make the

196. Id. at 647.
197. Id. at 651.
198. Id. at 647-48.
199. Id.
200. Id.
201. 462 U.S. 476 (1983).
202. Planned Parenthood Ass'n v. Ashcroft, 462 U.S. 476, 493 (1983). The Missouri

statute provided in pertinent part:
MINORS, Abortion Requirements and Procedure
1. No person shall knowingly perform an abortion upon a pregnant woman
under the age of eighteen years unless:

(3) A hearing on the merits of the petition, to be held on the record, shall be
held as soon as possible within five days of the filing of the petition .... At the
hearing, the court shall hear evidence relating to the emotional development,
maturity, intellect and understanding of the minor; the nature, possible conse-
quences, and alternatives to the abortion; and any other evidence that the
court may find useful in determining whether the minor should be granted
majority rights for the purpose of consenting to the abortion or whether the
abortion is in the best interests of the minor;
(4) In the decree, the court shall for good cause:
(a) Grant the petition for majority rights for the purpose of consenting to the
abortion; or
(b) Find the abortion to be in the best interests of the minor and give judicial
consent to the abortion, setting forth the grounds for so finding; or
(c) Deny the petition, setting forth the grounds on which the petition is de-
nied ....

Mo. REV. STAT. § 188.028 (1983).
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decision on her own. 2 °3

Second, in Akron, the Court invalidated a provision requiring
women under the age of fifteen to obtain the informed written con-
sent of one parent, or, in the alternative, to obtain consent from a
court.20

4 In a six to three decision, the Court asserted that because
the ordinance did not expressly create an alternative procedure,
whereby minors could prove that they were mature enough to avoid
both parental and judicial consent, the provision was inconsistent
with the legal standard outlined in Bellotti II.205

Seven years later, in Hodgson v. Minnesota,2°6 the Court consid-
ered a Minnesota statute that required physicians to notify both par-
ents of a minor seeking an abortion at least forty-eight hours before
the procedure was performed.20 7 The Court struck down the statu-
tory provision that required two-parent notification and that did not
provide for a judicial bypass procedure. 208 The Court, in an opinion
written by Justice John Paul Stevens, asserted that the State's inter-
ests in promoting the welfare of pregnant minors and fostering pa-
rental authority were not served by a two-parent notification
requirement.20 9 In support of that conclusion, the Stevens majority
focused on the difficulty of notifying both parents and the potential
detrimental effects of doing so. 210 Justice O'Connor, in a concurring
opinion, joined the majority because she thought the statute imposed
an "absolute limitation" on the minor's right.211

With regard to the provision providing for judicial bypass, a dif-

203. Id.
204. Akron, 462 U.S. at 439-40. The Akron ordinance provided in pertinent part:

(B) No physician shall perform or induce an abortion upon a minor pregnant
woman under the age of fifteen (15) years without first having obtained the
informed written consent of the minor pregnant woman in accordance with
Section 1870.06 of this Chapter, and (1) First having obtained the informed
written consent of one of her parents or her legal guardian in accordance with
Section 1870.06 of this Chapter, or (2) The minor pregnant woman first hav-
ing obtained an order from a court having jurisdiction over her that the abor-
tion be performed or induced.

AKRON, OHIO, COD. ORDINANCES § 1870 (1978).
205. Akron, 462 U.S. at 440.
206. 110 S. Ct. 2926 (1990).
207. Hodgson, 110 S. Ct. at 2930 (opinion of Stevens, J.). The Minnesota statute

provided in pertinent part:
Subd. 2. NOTIFICATION CONCERNING ABORTION
"Notwithstanding the provisions of section 13.02, subdivision 8, no abortion op-
eration shall be performed upon an unemancipated minor ... until at least 48
hours after written notice of the pending operation has been delivered in the
manner specified in subdivisions 2 to 4.

MINN. STAT. ANN. § 144.343(2) (West 1989).
208. Hodgson, 110 S. Ct. at 2930-31 (opinion of Stevens, J.).
209. Id.
210. Id. at 2934, 2938 (opinion of Stevens, J.).
211. Id. at 2950-51 (O'Connor, J., concurring) (quoting Danforth, 428 U.S. at 90).
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ferent majority of the Court, in an opinion written by Justice
Anthony Kennedy, upheld a portion of the statute mandating that
minors notify both parents unless the minor could obtain permission
from a judge.212 The Kennedy majority stated that this portion of
the Minnesota statute was consistent with the guidelines expressed in
Bellotti 11.213 The Court reasoned that the Hodgson notice require-
ment was less burdensome than the parental consent requirement
upheld in Bellotti 11.214 Justice O'Connor also joined the Kennedy
majority and stated that the bypass procedure removed the "absolute
condition" that existed in the other provision of the statute.215

Recordkeeping and Reporting Provisions

To further their interest in protecting maternal health, states
have placed recordkeeping and reporting requirements on the abor-
tion procedure.2 16 The Court first addressed a recordkeeping and re-
porting provision in Danforth.2 17 That provision required abortion

212. Id. at 2969-70 (Kennedy, J., concurring in part and dissenting in part). The
Minnesota statute provided in pertinent part:

Subd. 6. Substitute notification provisions.
If subdivision 2 of this law is ever temporarily or permanently restrained or
enjoined by judicial order, subdivision 2 shall be enforced as though the fol-
lowing paragraph were incorporated as paragraph (c) of that subdivision; pro-
vided, however, that if such temporary or permanent restraining order or
injunction is ever stayed or dissolved, or otherwise ceases to have effect, sub-
division 2 shall have full force and effect, without being modified by the addi-
tion of the following substitute paragraph which shall have no force or effect
until or unless an injunction or restraining order is again in effect.
(c)(i) If such a pregnant woman elects not to allow the notification of one or
both of her parents or guardian or conservator, any judge of a court of compe-
tent jurisdiction shall, upon petition, or motion, and after an appropriate hear-
ing, authorize a physician to perform the abortion if said judge determines
that the pregnant woman is mature and capable of giving informed consent to
the proposed abortion. If said judge determines that the pregnant woman is
not mature, or if the pregnant woman does not claim to be mature, the judge
shall determine whether the performance of an abortion upon her without no-
tification of her parents, guardian, or conservator would be in her best inter-
ests and shall authorize a physician to perform the abortion without such
notification if said judge concludes that the pregnant woman's best interests
would be served thereby.

MINN. STAT. ANN. § 144.343(6) (West 1989).
213. Hodgson, 110 S. Ct. at 2970.
214. Id. at 2971.
215. Id. at 2950-51 (O'Connor, J., concurring) (quoting Danforth, 428 U.S. at 91).
216. E.g., Dan forth, 428 U.S. at 79 (requiring recordkeeping by abortion providers).
217. Id. The Missouri statute provided in pertinent part:

Section 10. Health facilities and physicians to be supplied with forms.-
1. Every health facility and physician shall be supplied with forms promul-
gated by the division of health, the purpose and function of which shall be the
preservation of maternal health and life by adding to the sum of medical
knowledge through the compilation of relevant maternal health and life data
and to monitor all abortions performed to assure that they are done only
under and in accordance with the provisions of the law.
2. The forms shall be provided by the state division of health.
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providers to complete state-provided information forms.21 8 The in-
formation collected was to be kept confidential but could be in-
spected by government health officials.2 19 The Court upheld the
provision but stated that it was nearly impermissible. 22 0

Conversely, in Thornburgh, the Court struck down a more de-
tailed recordkeeping requirement.221 The Pennsylvania statute in
Thornburgh required abortion providers to collect information con-
cerning the attending physician, the facility, the abortion method,
and the woman's age, race, marital status, prior pregnancies, home
state, and political subdivision.222 Although the reports would not

3. All information obtained by physician, hospital, clinic or other health fa-
cility from a patient for the purpose of preparing reports to the division of
health under this section or reports received by the division of health shall be
confidential and shall be used only for statistical purposes. Such records, how-
ever, may be inspected and health data acquired by local, state, or national
public health officers.
Section 11. Records to be retained for seven years.-
All medical records and other documents required to be kept shall be main-
tained in the permanent files of the health facility in which the abortion was
performed for a period of seven years.

1979 Mo. Laws 1211, at 811-12 (1979).
218. DatS'orth, 428 U.S. at 79.
219. Id.
220. Id. at 81.
221. Thornburgh, 476 U.S. at 767.
222. Id. at 765. The Pennsylvania statute provided in pertinent part:

§ 3214. Reporting
(a) General rule.-A report of each abortion performed shall be made to the
department on forms prescribed by it. The report forms shall not identify the
individual patient by name and shall include the following information:

(1) Identification of the physician who performed the abortion and the fa-
cility where the abortion was performed and of the referring physician,
agency or service, if any.
(2) The political subdivision and state in which the woman resides.
(3) The woman's age, race and marital status.
(4) The number of prior pregnancies.
(5) The date of the woman's last menstrual period and the probable ges-
tational age of the unborn child.
(6) The type of procedure performed or prescribed and the date of the
abortion.
(7) Complications, if any, including but not limited to, rubella disease, hy-
datid mole, endocervical polyp and malignancies.
(8) The information required to be reported under section 3211(a) (relat-
ing to viability).
(9) The length and weight of the aborted unborn child when measurable.
(10) Basis for any medical judgment that a medical emergency existed as
required by any part of this chapter.
(11) The date of the medical consultation required by section 3204(b) (re-
lating to medical consultation and judgment).
(12) The date on which any determination of pregnancy was made.
(13) The information required to be reported under section 3210(b) (re-
lating to abortion after viability).
(14) Whether the abortion was paid for by the patient, by medical assist-
ance, or by medical insurance coverage.

18 PA. CONS. STAT. ANN. § 3214(a) (1983).
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have been "public records" under Pennsylvania's Right-to-Know Act,
they would have been available for public inspection and copying.223

The Court contended that the "obvious purpose" of the recordkeep-
ing provision was to make identification of abortion recipients possi-
ble.224 Hence, the statute was held unconstitutional.2 25

Spousal Consent Requirements

The Supreme Court has recognized that abortion regulations re-
quiring spousal consent further states' interest in protecting the mu-

tuality of the mirital relationship and the cohesiveness of the family
unit.226 In Danforth, the Court considered a provision requiring a
married woman to obtain the written consent of her husband before

she could undergo an abortion procedure. 227 While recognizing that
the State had an interest in protecting the mutuality of decisionmak-
ing in a marriage, the Court failed to define when, if ever, that inter-
est would become compelling enough to justify restriction of a
woman's liberty interest.228 The Court held that giving a husband
veto power over his wife's right to choose abortion would not further

the State's interest in marital cohesiveness. 229 Accordingly, the
Court held the restriction unconstitutional.2 30 The decision in Dan-

forth represented the only Supreme Court case, prior to Planned
Parenthood v. Casey,231 in which the validity of a spousal consent reg-
ulation had been challenged.23 2

223. Id. The "Right-To-Know Law," PA. STAT. ANN., tit. 65, § 66.1, et seq. (Cum.
Supp. 1985), makes public records accessible to citizens of the Commonwealth. Id.

224. Id. at 767.
225. Id.
226. E.g., Danforth, 428 U.S. at 69 (citing interests furthered by spousal consent

provisions).
227. Id. at 67-68. The Missouri statute provided in pertinent part:

Section 3. Abortion during first twelve weeks, conditions to be met-
No abortion shall be performed prior to the end of the first twelve weeks of
pregnancy except:

(3) With the written consent of the woman's spouse, unless the abortion is
certified by a licensed physician to be necessary in order to preserve the life of
the mother.

1974 Mo. Laws 1211, at 810 (1974).
228. Id. at 69 (recognizing the State interest in preserving the mutuality of the

marital relationship).
229. Id. at 69-71 (stating that the State interest in furthering marital cohesiveness

did not justify a third party veto power).
230. Id. at 71.
231. 112 S Ct. 2791 (1992).
232. Compare Danf'orth, 428 U.S. at 69 (considering a spousal consent provision)

with Planned Parenthood v. Casey, 112 S. Ct. 2791, 2826 (considering a spousal notice
provision).
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Hospitalization Requirements

A state's interest in maternal health also can be advanced by
statutes prescribing where the abortion procedure can be per-
formed.233 In Doe v. Bolton,234 the companion case to Roe, the Court
considered a Georgia statute that required all abortions to be per-
formed in accredited hospitals.2 m The Court invalidated the provi-
sion because it made no exception for first trimester pregnancies and
because it was not actually shown to further the State's interest in
maternal health.236

Subsequently, in Akron, the hospitalization requirement being
challenged did exclude first trimester abortions from its scope.237

However, the provision was held unconstitutional because it was
neither reasonably related nor narrowly tailored to serve the State's
compelling interest in maternal health.233 According to the Court,
under current medical standards, second trimester abortions had be-
come less risky and could be performed as safely in clinics as in hos-
pitals, and with much less expense.2 3 9

233. Roe, 410 U.S. at 163.
234. 410 U.S. 179 (1973).
235. Doe v. Bolton, 410 U.S. 179, 193-95. The Georgia statute provided in pertinent

part:
Section 1202 Exception

ib)" No abortion is authorized or shall be performed under this section unless
each of the following conditions is met:

(4) Such abortion is performed in a hospital licensed by the State Board of
Health and accredited by the Joint Commission on Accreditation of Hospitals.
(5) The performance of the abortion has been approved in advance by a com-
mittee of the medical staff of the hospital in which the operation is to be per-
formed. This committee must be one established and maintained in
accordance with the standards promulgated by the Joint Commission on the
Accreditation of Hospitals, and its approval must be by a majority vote of a
membership of not less than three members of the hospital's staff; the physi-
cian proposing to perform the operation may not be counted as a member of
the committee for this purpose.

GA. CODE ANN. § 26-1202 (Harrison 1972).
236. Doe, 410 U.S. at 194-95.
237. Akron, 462 U.S. at 431-32. The Akron ordinance provided in pertinent part:

1870.03 ABORTION IN HOSPITAL
No person shall perform'or induce an abortion upon a pregnant woman subse-
quent to the end of the first trimester of her pregnancy, unless such abortion
is performed in a hospital.
Section 1870.01(B) defines "hospital" as "a general hospital or special hospital
devoted to gynecology or obstetrics which is accredited by the Joint Commis-
sion on Accreditation of Hospitals or by the American Osteopathic
Association.

AKRON, OHIO, COD. ORDINANCES § 1870.03 (1978).
238. Akron, 462 U.S. at 434 (stating that the hospitalization requirement was not

reasonable); id. at 437 (stating that the provision should not require hospitalization for
the entire second trimester).

239. Id. at 436.

19931
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The Court examined two other statutes governing where abor-
tions could be performed on the same day as Akron. In Ashcroft, a
second trimester hospitalization requirement was invalidated because
it was not reasonably related to the State's interest in promoting ma-
ternal health.240 Further, the Court in Simopoulos v. Virginia241 up-
held a provision mandating that all second trimester abortions be
performed in licensed out-patient clinics because that provision fur-
thered the State's interest in promoting maternal health without de-
parting from accepted medical standards.242

Post-Viability Requirements

Consistent with the acknowledgment of an interest in potential
life as expressed in Roe, states have tried to regulate abortions at or

near the time the fetus becomes viable. In Colautti v. Franklin,2
43

the Court considered a Pennsylvania statute that required abortion
providers performing post-viability abortions "to exercise the same
care to preserve the life and health of the fetus as would be required

if the fetus was intended to be born alive. '244 In addition, the statute

240. Ashcroft, 462 U.S. at 481-82 (invalidating hospitalization requirement and cit-
ing Akron, 462 U.S. at 438).

241. 462 U.S. 506 (1983). The Virginia statute provided in pertinent part:
§ 18.2-71. Producing abortion or miscarriage, etc.; penalty.-
"Except as provided in other sections of this article, if any person administer
to, or cause to be taken by a woman, any drug or other thing, or use means,
with intent to destroy her unborn child, or to produce abortion or miscarriage,
and thereby destroy such child, or produce such abortion or miscarriage, he
shall be guilty of a Class 4 felony.
§ 18.2-73. Where abortion lawful during second trimester of pregnancy.-
Notwithstanding any of the provisions of § 18.2-71 and in addition to the provi-
sions of § 18.2-72, it shall be lawful for any physician licensed by the Virginia
State Board of Medicine to practice medicine and surgery, to terminate or at-
tempt to terminate a human pregnancy or aid or assist in the termination of a
human pregnancy by performing an abortion or causing a miscarriage on any
woman during the second trimester of pregnancy and prior to the third tri-
mester of pregnancy provided such procedure is performed in a hospital li-
censed by the State Department of Health or under the control of the State
Board of Mental Health and Mental Retardation.
§ 32.1-12.3. Definitions.-
1. "Hospital" means any facility in which the primary function is the provi-
sion of diagnosis, of treatment, and of medical and nursing services, surgical or
nonsurgical, for two or more nonrelated individuals, including hospitals
known by varying nomenclature or designation such as sanatoriums, sanitar-
iums and general, acute, short-term, long-term, outpatient and maternity
hospitals.

VA. CODE ANN. §§ 18.2-71, 18.2-73, 32.1-123 (Michie 1985).
242. Simopoulos v. Virginia, 462 U.S. 506, 519 (1983).
243. 439 U.S. 379 (1979).
244. Colautti v. Franklin, 439 U.S. 379, 382. The Pennsylvania statute provided in

pertinent part:
§ 6605. Protection of life of fetus
(a) Every person who performs or induces an abortion shall prior thereto
have made a determination based on his experience, judgment or professional
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required use of an abortion technique that would terminate the preg-
nancy but increase the chances "for the fetus to be aborted alive.1245

The Court struck down the statute as void for vagueness.2 48 The
Court also stressed that the statute failed to make maternal health a
greater priority than an increase in possible fetal survival.247

The Court in Thornburgh invalidated a similar provision because
it impermissibly increased the medical risk to the woman in order to
save the fetus.248 In addition, the Court held unconstitutional a pro-
vision specifying that a second physician must be present at all post-
viability abortions. 24 9 Although the Court had previously upheld a
similar requirement in Ashcroft, the Court in Thornburgh stated that
the lack of an exception allowing the two-physician requirement
to be avoided in medical emergencies made the requirement

competence that the fetus is not viable, and if the determination is that the
fetus is viable or if there is sufficient reason to believe that the fetus may be
viable, shall exercise that degree of professional skill, care and diligence to
preserve the life and health of the fetus which such person would be required
to exercise in order to preserve the life and health of any fetus intended to be
born and not aborted and the abortion technique employed shall be that
which would provide the best opportunity for the fetus to be aborted alive so
long as a different technique would not be necessary in order to preserve the
life or health of the mother.

PA. STAT. ANN. tit. 35, § 6605(a) (1977).
245. Id.
246. Colautti, 439 U.S. at 401.
247. Id. at 400.
248. Thornburgh, 476 U.S. at 769. The Pennsylvania statute provided in pertinent

part:

§ 3210 Abortion after viability
(b) Degree of care.-Every person who performs or induces an abortion after
an unborn child has been determined to be viable shall exercise that degree of
professional skill, care and diligence which such person would be required to
exercise in order to preserve the life and health of any unborn child intended
to be born and not aborted and the abortion technique employed shall be that
which would provide the best opportunity for the unborn child to be aborted
alive ....

18 PA. CONS. STAT. ANN. § 3210(b) (1983).

249. Thornburgh, 476 U.S. at 770-71. The Pennsylvania statute provided in perti-
nent part:

§ 3210 Abortion after viability
(c) Second physician.-Any person who intends to perform an abortion the
method chosen for which, in his good faith judgment, does not preclude the
possibility of the child surviving the abortion, shall arrange for the attend-
ance, in the same room in which the abortion is to be completed, of a second
physician. Immediately after the complete expulsion or extraction of the
child, the second physician shall take control of the child and shall provide
immediate medical care for the child, taking all reasonable steps necessary, in
his judgment, to preserve the child's life and health. Any person who inten-
tionally, knowingly or recklessly violates the provisions of this subsection
commits a felony of the third degree.

18 PA. CONS. STAT. ANN. § 3210(c) (1983).
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unconstitutional. 250

In Webster v. Reproductive Health Services,251 the constitutional-
ity of a viability testing requirement was challenged.252 In Webster, a
Missouri statute required physicians performing abortions on women
who were twenty or more weeks pregnant to determine first whether
the fetus was viable by testing for gestational age, fetal weight, and
lung maturity.253 A plurality of the Court upheld the statute despite
the fact that, in some cases, the statute would conflict with the sec-
ond trimester prohibition set forth in Roe.254 The plurality opinion,
written by Chief Justice Rehnquist and joined by Justices Byron
White and Anthony Kennedy, applied the rational basis test to up-
hold the provision.255 The plurality stated that the viability testing
requirement permissibly furthered the "State's interest in protecting
potential human life.' 25 The plurality stated that this interest was
compelling before the viability point and, hence, the trimester frame-
work from Roe should be abandoned. 257 Despite this contention, the
plurality stated that it was not overturning the central holding of Roe
because the Missouri statute at issue was distinguishable from the
Texas statute that was struck down in Roe.25 8 The Texas statute had
prohibited abortions whereas the statute in Webster regulated the
abortion procedure.259 The plurality failed to mention abortion as a
fundamental right or the need for a compelling state interest - the
central tenets of the Roe opinion.2W0

Justice Antonin Scalia, in a concurring opinion, stated that the

250. See Ashcroft, 462 U.S. at 486 (upholding a two-physician requirement); Thorn-
burgh, 476 U.S. at 770-71 (same).

251. 492 U.S. 490 (1989).
252. Webster v. Reproductive Health Servs., 492 U.S. 490, 501 (1989).
253. Id. The Missouri statute provided in pertinent part:

188.029. Physician, determination of viability, duties before a physician per-
forms an abortion on a woman he has reason to believe is carrying an unborn
child of twenty or more weeks gestational age, the physician shall first deter-
mine if the unborn child is viable by using and exercising that degree of care,
skill, and proficiency commonly exercised by the ordinarily skillful, careful,
and prudent physician engaged in similar practice under the same or similar
conditions. In making this determination of viability, the physician shall per-
form or cause to be performed such medical examinations and tests as are
necessary to make a finding of the gestational age, weight, and lung maturity
of the unborn child and shall enter such findings and determination of viabil-
ity in the medical record of the mother.

Mo. ANN. STAT. § 188.029 (Vernon Cum. Supp. 1992).
254. Webster, 492 U.S. at 519-20.
255. Id. See infra notes 256-59 and accompanying text.
256. Webster, 492 U.S. at 519-20.
257. Id. at 519 (quoting Thornburgh, 476 U.S. at 795 (White, J., dissenting)); id. at

518 (stating that the trimester framework should be abandoned).
258. Id. at 521 (stating that Webster afforded no occasion to disturb Roe).
259. Id.
260. See id. (failing to discuss the strict scrutiny standard or any of its precepts).
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plurality's application of the rational basis test was the equivalent of
overturning Roe.2 6I He contended that Roe should have been explic-
itly overturned because it was an improper constitutional interpreta-
tion.262 Justice Scalia stated that the Court in Roe had, in effect,
usurped legislative power and entered the political arena.263

In his dissenting opinion, Justice Blackmun chided the Webster
plurality for applying a different standard to the Missouri regulations
without discussing whether the Constitution contains a right to pri-
vacy that includes the right to choose abortion.2 64 He asserted that
the plurality's opinion invited more restrictive state abortion regula-
tions.265 Justice Blackmun stressed that the 'trimester framework
and the strict scrutiny test, which the plurality discarded, were ap-
plied to safeguard a woman's privacy and liberty interests under the
Fourteenth Amendment.2 66

ANALYSIS

THE JOINT OPINION'S JUSTIFICATIONS FOR REAFFIRMING ROE V.
WADE AND POSSIBLE ALTERNATIVES

From the onset of its abortion jurisprudence, the United States
Supreme Court has grappled with the difficult question of how to
balance a woman's liberty interest with the various state interests in
regulating abortion.26 7 Justices Sandra Day O'Connor, Anthony
Kennedy, and David Souter, the joint authors of Planned Parenthood
v. Casey,268 attempted to correct what they considered to be the de-
valuation of those state interests in the cases that followed Roe v.
Wade.269 Justices O'Connor, Kennedy, and Souter stated that the
portion of Roe in which the Court had recognized the states' impor-
tant and legitimate interests in protecting maternal health and poten-
tial life had not received adequate acknowledgment and
implementation in subsequent cases.270

The joint authors asserted that the primary reason for the ne-
glect of state interests had been the application of the strict scrutiny
test and the trimester framework.27 1 The joint authors found that

261. Id. at 532 (Scalia, J., dissenting).
262. Id.
263. Id.
264. Id. at 546-47 (Blackmun, J., dissenting).
265. Id. at 538 (Blackmun, J., dissenting).
266. Id. at 548 (Blackmun, J., dissenting).
267. Roe v. Wade, 410 U.S. 113, 162-63 (1973).
268. 112 S. Ct. 2791 (1992).
269. Planned Parenthood v. Casey, 112 S. Ct. 2791, 2816-17 (1992).
270. Id. at 2817.
271. Id. at 2818.
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the trimester framework misconstrued the nature of a woman's con-
stitutional right to choose abortion.2 2 They stated that in many of
the abortion cases following Roe, the Court, applying the trimester
framework and the strict scrutiny standard, had erroneously treated
a woman's right to choose abortion as an absolute and unqualified
right. 273 The Roe decision unequivocally stated that the right to
choose abortion is not absolute, but instead must be balanced against
a state's interests in regulating abortion.274 Justices O'Connor, Ken-
nedy, and Souter asserted that because a woman's right is not abso-
lute, regulations that further state interests and that do not affect the
ultimate decision to choose abortion should be allowed throughout
the pregnancy - even if those regulations incidentally raise the cost
or reduce the availability of medical care.275

However, as Justice Harry Blackmun pointed out in his separate
opinion, the scrict scrutiny test does not treat the abortion right as
absolute. 276 Justice Blackmun stated that the strict scrutiny test al-
lowed restrictions and even the prohibition of the right to choose
abortion if a compelling state interest existed.2 77 But because the
Court in Roe did not view the State's interests in protecting maternal
health and potential life to be compelling in the earlier stages of
pregnancy, those interests could not justify infringing a woman's
right to choose abortion during that period.278

The joint authors could have retained the strict scrutiny test and,
at the same time, given greater weight to the state interests, by defin-
ing the interests as "compelling" throughout the pregnancy.279 This
definition would have allowed Pennsylvania and other states to fur-
ther their interests in the first and second trimesters and also would
have been equivalent to stating that the "compelling" interest in po-
tential life could justify an outright ban on abortion.280 Justice
O'Connor had stated in previous opinions that the states' interest in
protecting potential life was indeed compelling throughout a wo-
man's pregnancy. 281 In addition, the plurality in Webster v. Repro-

272. Id. at 2817-18.
273. Id. at 2819-20.
274. Roe, 410 U.S. at 153-54.
275. Casey, 112 S. Ct. at 2819.
276. Id. at 2849-50 (Blackmun, J., concurring in part and dissenting in part).
277. Id.
278. See Roe, 410 U.S. at 163.
279. See id. at 155. See supra note 145 and accompanying text.
280. See Casey, 112 S. Ct. at 2879 (Scalia, J., concurring in part and dissenting in

part); Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S.
747, 794-95 (White, J., dissenting), overruled by Planned Parenthood v. Casey, 112 S.
Ct. 2791 (1992).

281. Planned Parenthood Ass'n v. Ashcroft, 462 U.S. 476, 505 (1983) (O'Connor, J.,
concurring in part and dissenting in part); Akron v. Akron Ctr. for Reprod. Health,
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ductive Health Services2 82 - an opinion joined by Justice Kennedy
- also cited the same premise with approval.283 A determination
that the State's interest in protecting potential life is compelling
throughout pregnancy was noticeably absent from the joint opinion
in Casey.284

Alternatively, the joint authors could have applied the rational
basis test to allow states more leeway in promoting their interests.285

Had the joint authors applied this test, state regulations would only
be required to relate rationally to any asserted interest.2 8 6 However,
adopting the rational basis test would have been the equivalent of de-
claring that a woman's right to choose abortion deserves no height-
ened constitutional protection, which would have resulted in a de
facto overturning of Roe.28 7 The joint authors stated that the doc-
trine of stare decisis and concerns about Court legitimacy prevented
them from choosing such an option.288

STARE DECISIS AND COURT LEGITIMACY

The joint authors relied on principles of stare decisis and Court
legitimacy in justifying their adherence to Roe.289 However, the un-
due burden test - their attempt to strengthen the states' interests -
also can be questioned under stare decisis and Court-legitimacy
arguments. 29°

First, the joint authors' restatement of the "essential holding" of
Roe is problematic. Arguably, the central holding of Roe stood for
the principle that a woman's right to choose abortion was a funda-
mental right that could be restricted only in the presence of a com-
pelling state interest.291 The Court applied this legal principle to the
Texas statute in Roe.292 However, the joint authors did not acknowl-

462 U.S. 416, 461 (1983) (O'Connor, J., dissenting), overruled by Planned Parenthood v.
Casey, 112 S. Ct. 2791 (1992).

282. 492 U.S. 490 (1989).
283. See Webster v. Reproductive Health Servs., 492 U.S. 490, 519 (1989).
284. Casey, 112 S. Ct. at 2820 (stating that the State's interest in protecting poten-

tial life was merely "substantial").
285. Casey, 112 S. Ct. at 2855 (Rehnquist, C.J., concurring in part and dissenting in

part). See supra notes 153-55 and accompanying text.
286. Casey, 112 S. Ct. at 2867 (Rehnquist, C.J., concurring in part and dissenting in

part).
287. Webster, 492 U.S. at 532 (Scalia, J, dissenting); id. at 556 (Blackmun, J.,

dissenting).
288. Casey, 112 S. Ct. at 2803, 2806-16.
289. Id. at 2808-14 (discussing stare decisis); id. at 2814-16 (discussing Court

legitimacy).
290. Id. at 2860 (Rehnquist, C.J., concurring in part and dissenting in part). See in-

fra notes 290-319 and accompanying text.
291. Roe, 410 U.S. at 155-56.
292. Id.
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edge that this principle was an essential part of the Roe holding.293

Second, the joint authors rejected the trimester framework from
Roe, stating that it was not part of the essential holding.294 However,
the joint authors stated that stare decisis compelled them to retain
the viability test that was a major tenet of the trimester frame-
work.295  This "keep-what-you-want-and-throw-away-the-rest ver-
sion" of stare decisis, as Justice Antonin Scalia dubbed it, is
particularly troublesome in light of the joint authors' lengthy dis-
course on precedent.29

Third, the joint authors failed to articulate whether the Court in
Roe had properly interpreted the Constitution, relying in part on the
force of stare decisis.29 7 However, stare decisis concerns did not de-
ter the joint authors from reconsidering other Supreme Court inter-
pretations of Roe.298 In fact, the joint authors made no mention of
stare decisis when they expressly overruled Akron v. Akron Center
for Reproductive Health29 and Thornburgh v. American College of
Obstetricians and Gynecologists.3° ° Those decisions had dictated the
boundaries of permissible abortion regulation and arguably should
have been afforded the same precedential force as the Court afforded
Roe in Casey.301

The joint authors also relied heavily on a Court-legitimacy argu-
ment to justify their adherence to Roe.3 0 2 They stated that if the
Supreme Court vacillated on important constitutional matters, it
would quickly lose its legitimacy within the constitutional scheme of
government.30 3 Their argument is undermined, however, by the fact
that two of the joint authors previously had applied substantially dif-
ferent standards to abortion regulations than the standard adopted in
Casey.304

Although Justice O'Connor has remained steadfast in her appli-

293. Casey, 112 S. Ct. at 2804 (failing to cite the fundamental nature of the right to
choose abortion as a central part of Roe). See supra notes 135-40 and accompanying
text (explaining the fundamental nature of the right to choose abortion).

294. Caseyj, 112 S. Ct. at 2818.
295. Id. See supra note 148 and accompanying text.
296. Casey, 112 S. Ct. at 2881 (Scalia, J., concurring in part and dissenting in part).
297. Id. at 2860 (Rehnquist, C.J., concurring in part and dissenting in part); id. at

2875 (Scalia, J., concurring in part and dissenting in part).
298. Id. at 2823 (overruling Akron and Thornburgh).
299. 462 U.S. 416 (1983).
300. 476 U.S. 747 (1986). See Casey, 112 S. Ct. at 2823 (failing to mention stare deci-

sis implications).
301. Id. at 2841 (Stevens, J., concurring in part and dissenting in part) (stating that

the principles of Akron and Thornburgh should be followed).
302. Id. at 2814-16.
303. Id. at 2815.
304. See id. at 2883 (Scalia, J., concurring in part and dissenting in part).
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cation of the undue burden test, her definition of that test has
changed considerably.30 5 Justice O'Connor first heralded the undue
burden test in her dissenting opinions in Akron and Thornburgh."
In her dissenting opinions, Justice O'Connor proclaimed that an un-
due burden was one which places an "absolute obstacle" or "severe
limitation" in the path of a woman seeking an abortion.3°7 -In apply-
ing the test in Akron and Thornburgh, Justice O'Connor would have
upheld highly-detailed informed consent and recordkeeping provi-
sions, waiting periods, a parental consent provision, a second trimes-
ter hospitalization requirement, and a provision requiring two doctors
at every post-viability abortion.308 In short, the undue burden test in
those cases was extremely deferential to state regulations.30 9

In Casey, however, the joint authors, including Justice O'Connor,
defined an undue burden as merely a "substantial obstacle. '310

Under this definition, state regulations may cause abortions to be "a
little more difficult or expensive to obtain," but such regulations
must not be likely to prevent a significant number of women from
obtaining an abortion.311 The joint authors failed to clarify whether
the new phraseology of the undue burden test would produce a dif-
ferent result than the test applied by Justice O'Connor in Akron and
Thornburgh.

312

Justice Kennedy's shift in position also is noteworthy. in Web-
ster, Justice Kennedy joined Chief Justice William Rehnquist's plu-
rality opinion, applying the rational basis test.313 This test, in its
application, denies the fundamental nature of a woman's right to
choose abortion.314 Three years later, in Casey, Justice Kennedy
shunned the rational basis test and instead helped reaffirm the cen-

305. Id. at 2878 (Scalia, J., concurring in part and dissenting in part); see infra
notes 306-18 and accompanying text.

306. Akron, 462 U.S. at 453 (O'Connor, J., dissenting); Thornburgh, 476 U.S. at 828
(O'Connor, J., dissenting).

307. Akron, 476 U.S. at 464 (O'Connor, J., dissenting); Thornburgh, 476 U.S. at 828
(O'Connor, J., dissenting).

308. Akron, 462 U.S. at 467, 469-70, 472, 474 (O'Connor, J., dissenting) (stating that
she would have upheld the hospitalization, parental consent, informed consent, and
waiting period provisions, respectively); Thornburgh, 476 U.S. at 831, 832, 832-33
(O'Connor, J., dissenting) (stating that she would have upheld the informed consent,
reporting, and post-viability standard of care provisions, respectively).

309. See id.
310. Casey, 112 S. Ct. at 2820.
311. Id. at 2829 (applying the undue burden test to the spousal notification

provision).
312. Cf id. at 2820 (noting inconsistencies in prior applications of the undue bur-

den test, but failing to explain how the "substantial obstacle" version will differ from
prior versions).

313. Webster, 492 U.S. at 499.
314. See supra notes 153-55 and accompanying text.
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tral holding of Roe.3 15 Justice Kennedy offered no justification for
his sudden switch.316

Another element of the joint authors' Court-legitimacy justifica-
tion was the assertion that a decision overturning Roe could be per-
ceived as conceding to the pro-life advocates. 317 But, as Chief Justice
Rehnquist stated in his separate opinion, there are two sides to the
abortion issue, and a decision either way could be interpreted as a re-
sponse to political pressure.318 Justices O'Connor, Kennedy, and
Souter failed to admit that their decision to adhere to Roe would be
subject to the same Court-legitimacy criticism as a decision overturn-
ing Roe would have been.319

THE UNDUE BURDEN TEST: ITS VALIDITY AND WORKABILITY

Apparently, the joint authors in Casey sought to establish a mid-
dle ground.320 They wanted to retain a woman's liberty interest
which had been so fiercly protected by the strict scrutiny test, but
they also wanted to defer to state regulations which are fostered by
application of the rational basis test.321 They perceived the undue
burden test as capable of successfully balancing these two divergent
interests.322

One aspect of the undue burden test, which could increase the
weight given to a state's interests in regulating abortion, is a subtle
and understated shift in the burden of proof.323 Under the strict

315. Casey, 112 S. Ct. at 2796. See supra notes 29-31 and accompanying text.
316. Id. at 2883 (Scalia, J., concurring in part and dissenting in part) (commenting

on Justice Anthony Kennedy's inconsistent voting pattern). See Richard Lacayo, In-
side the Court, TIME, July 13, 1992, at 29 (suggesting three possible theories for Justice
Kennedy's "flip flop": (1) Justice Kennedy was persuaded by his law clerk, who re-
cently co-authored a book with well-known, pro-choice advocate Laurence Tribe;
(2) Justice Kennedy was maneuvering for a future position as Chief Justice and conse-
quently wanted to establish himself as a moderate; (3) Justice Kennedy wanted to
avoid the social upheaval that would have accompanied an overturning of Roe).

317. Casey, 112 S. Ct. at 2815.
318. Id. at 2865 (Rehnquist, C.J., concurring in part and dissenting in part).
319. Id.
320. See Planned Parenthood v. Casey, 947 F.2d 682, 689 (3rd Cir. 1991) (describing

Justice O'Connor's undue burden test as a "middle ground"), aff'd in part and rev'd
in part, 112 S. Ct. 2791 (1992).

321. See, e.g., Roe, 410 U.S. at 162-63; Akron, 462 U.S. at 431-52; Thornburgh, 476
U.S. at 759-71 (applying the strict scrutiny standard to strike down provisions); Roe,
410 U.S. at 173 (Rehnquist, J., dissenting); Webster, 492 U.S. at 519-20 (applying the
rational basis test).

322. Casey, 112 S. Ct. at 2820.
323. Casey, 112 S. Ct. at 2824 (stating that no evidence on the record demonstrated

that the physician-only disclosure requirement would unduly burden a woman's deci-
sion to have an abortion); id. at 2833 (stating that no evidence on the record demon-
strated that the reporting requirements would increase the cost of abortion so as to
create an undue burden).
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scrutiny standard from Roe, a State has the burden of proving that its
regulations are constitutional.3 24 The joint authors' application of the
undue burden test, however, places the burden of proof on the party
challenging the constitutionality of a statute.3 25 Although the joint
authors did not expressly acknowledge this shift, they implied that
abortion regulations which further state interests would be presumed
to be constitutional, and would be invalidated only if sufficient evi-
dence of an undue burden exists.3 26

This presumption of constitutionality was evident in the joint au-
thors' discussion of the physician-only disclosure requirement and
the reporting provisions.3 27 The joint authors' justified upholding
those regulations because the evidentiary record contained no facts
that would establish that the requirement was an undue burden.3 28

It follows from the joint authors' reasoning that when the potential
effects of a state regulation are unascertainable from the record, the
Court will give the benefit of the doubt to the state.3 2 9 This shift in
the burden of proof coincides with the joint authors' desire to give
more weight to state interests.3 3 0 However, the deference afforded
the states could evaporate substantially in future cases, upon a more
complete factual record.33 '

In addition, the undue burden test contains flaws which could

324. See supra note 146 and accompanying text.
325. Compare intfra note 328 and accompanying text (discussing the shift in the

burden of proof in Casey) with supra note 62 and accompanying text (noting that
under the strict scrutiny test, the burden of proof is on the state).

326. Casey, 112 S. Ct. at 2824 (stating that no evidence on the record demonstrated
that the physician-only disclosure requirement would unduly burden a woman's deci-
sion to have an abortion); id. at 2833 (stating that no evidence on the record demon-
strated that the reporting requirements would increase the cost of abortion so as to
create an undue burden).

327. Casey, 112 S. Ct. at 2824 (stating that no evidence on the record demonstrated
that the physician-only disclosure requirement would unduly burden a woman's deci-
sion to have an abortion); id. at 2833 (stating that no evidence on the record demon-
strated that the reporting requirements would increase the cost of abortion so as to
create an undue burden).

328. Casey, 112 S. Ct. at 2824 (stating that no evidence on the record demonstrated
that the physician-only disclosure requirement would unduly burden a woman's deci-
sion to have an abortion); id. at 2833 (stating that no evidence on the record demon-
strated that the reporting requirements would increase the cost of abortion so as to
create an undue burden).

329. Casey, 112 S. Ct. at 2824 (stating that no evidence on the record demonstrated
that the physician-only disclosure requirement would unduly burden a woman's deci-
sion to have an abortion); id. at 2833 (stating that no evidence on the record demon-
strated that the reporting requirements would increase the cost of abortion so as to
create an undue burden).

330. Compare Casey, 112 S. Ct. at 2824 (shifting the burden of proof) with Casey,
112 S. Ct. at 2818 (stating that cases after Roe had wrongfully undervalued the states'
interests in regulating abortion).

331. Casey, 112 S. Ct. 2845 (Blackmun, J., concurring in part and dissenting in
part).
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prevent it from becoming the definitive standard in future abortion
cases. One problem with the undue burden test is its ambiguity.33

The joint authors defined a conclusory phrase, "undue burden," with
another conclusory phrase, "substantial obstacle. '333 The joint au-
thors failed to provide substantive information to define what consti-
tutes either an undue burden or a substantial obstacle. 3s4 The joint
authors attempted to clarify this ambiguity by asserting that an un-
due burden is one that hinders a woman's right to ultimately choose
abortion.335 As Justice Scalia noted in his separate opinion, such a
description provides little guidance to one attempting to apply the
test.3 s6 This description merely begs the question - how much of a
hinderance is tolerable?337

Even an examination of how the joint authors themselves ap-
plied the test sheds little light on its substance.338 The joint authors
upheld the information giving provision because the information was
of a truthful nature.339 They did not specify when, if ever, an infor-
mation giving requirement would represent an undue burden.s40

In upholding the twenty-four-hour waiting period provision, the
joint authors stated that no undue burden existed, despite the district
court's finding that women who must travel long distances to obtain
an abortion may be forced to make two separate visits to the doctor
and experience twice the harassment from anti-abortion protesters as
a result of the waiting period.s41 However, the spousal notification
provision, which the joint authors invalidated, was held to be an un-
due burden because a small percentage of women may be emotion-
ally or financially coerced by their husbands into not having an
abortion.3 42 Although the difference between the two sets of facts
may have been apparent to the joint authors, they failed to articulate
what it was about those facts that made the provisions either "un-
due" or permissible. s43

332. Casey, 112 S. Ct. at 2876-77 (Scalia, J., concurring in part and dissenting in
part).

333. Id. at 2877-78.
334. See id. at 2879 (failing to use any descriptive terms that would help character-

ize the undue burden test).
335. Id. at 2820-21.
336. Id. at 2879 (Scalia, J., concurring in part and dissenting in part).
337. Id. at 2877-78 (Scalia, J., concurring in part and dissenting in part).
338. Id. at 2880 (Scalia, J., concurring in part and dissenting in part).
339. Id. at 2823.
340. Id. at 2822-24. See supra note 338 and accompanying text.
341. Casey, 112 S. Ct. at 2825-26.
342. Id. at 2829.
343. Id. at 2880 (Scalia, J., concurring in part and dissenting in part). Compare id.

at 2825-26 (citing deterrent effects of a twenty-four-hour waiting period) with id. at
2826-30 (citing deterrent effects of a spousal notification requirement). Despite the
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In considering the parental consent provision, the joint authors
made no mention of "undue burdens" or "substantial obstacles." 344

They simply stated that under the previously established standards
set out in Bellotti v. Baird ("Bellotti II9,345 the provision was consti-
tutional.3 46 Apparently, the undue burden test represents a constitu-
tional standard that the joint authors will not apply when they agree
with precedent, but one that the joint authors will apply when they
disagree with precedent.347

The ambiguity and inconsistency of the undue burden test could
lead to manipulation of the test by lower courts.3 48 A judge will be
forced to apply the undue burden test "accurately" if a statute con-
tains provisions identical to those in Casey; however, if confronted
with slightly different provisions, the judge will be free to determine
what is and what is not an undue burden.3 49 This determination will
undoubtedly be affected greatly by a judge's personal biases about
the importance of either a woman's liberty interest or a state's inter-
est in protecting potential human life.3

50

For example, a judge who favors abortion-on-demand for women
could determine that any de minimis requirement represents an un-
due burden.35 1 That judge need only find that the requirement
makes it difficult for a small percentage of women to obtain an abor-
tion, such that the regulation hinders her decision. 352 This type of ju-
dicial discretion could devalue state interests, which the joint authors
attempted to strengthen by adopting the undue burden test.3 5 3

Conversely, a judge who advocates a fetus' right to live could
properly determine that no restrictive regulation, short of an abso-
lute prohibition of abortion, constitutes an undue burden.3 54 Such a

existence of deterrent effects in both provisions, the joint authors upheld one and in-
validated the other. Id. at 2825-30.

344. See id. at 2832.
345. 443 U.S. 622 (1979) ("Bellotti IX').
346. Caseyj, 112 S. Ct. at 2832.
347. Compare id. (citing with approval precedent relating to parental consent pro-

visions and failing to apply the undue burden test to the parental consent provision in
Casey) with id. at 2816-17, 2823 (stating that, in their view, the decisions Akron and
Thornburgh were incorrect, and overruling Akron and Thornburgh by applying the
undue burden test to the informed consent provision at issue).

348. Id. at 2848 (Blackmun, J., concurring in part and dissenting in part); id. at
2877 (Scalia, J., concurring in part and dissenting in part).

349. Id. at 2880 (Scalia, J., concurring in part and dissenting in part).
350. Id.
351. Id. at 2829-30 (striking down a spousal notification provision because it hin-

dered the decision of a small percentage of women to choose to have an abortion).
352. See id.
353. See supra notes 56, 60, 352 and accompanying text.
354. See Casey, 112 S. Ct. at 2821 (proclaiming that the state may not prohibit wo-

men from making the "ultimate decision" to have an abortion).
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disposition would be consistent with the joint authors' definition be-
cause a woman would not be deprived of choosing to have an abor-
tion.355 This could extinguish a woman's liberty interest, which the
undue burden test purportedly protects.356

To prevent lower court judges from wrapping their own personal
predilections in the cloak of the undue burden test, the Supreme
Court eventually will have to determine the validity of every conceiv-
able type of abortion regulation.3 57 This will require relitigation of
many of the same issues that have come before the Court in prior
cases. 358 Additionally, it may require relitigation of provisions identi-
cal to those considered in Casey, pending a more detailed factual
record.3 59

The separate opinions of Justice John Paul Stevens, Justice
Harry Blackmun, Chief Justice Rehnquist, and Justice Scalia vividly
illustrate the two polarized positions between which the joint authors
tried to establish the proper constitutional standard for abortion.
Both Justices Stevens and Blackmun support the position that a wo-
man's right to choose abortion is so fundamental that very little regu-
lation affecting that right should be tolerated.360 Justices Stevens
and Blackmun, in their concurring and dissenting opinions, made no
apologies for the hostile treatment of state interests in the cases sub-
sequent to Roe.36 1 In fact, Justice Blackmun would have treated the
Pennsylvania statute in a similar fashion, striking down all of its pro-
visions under the strict scrutiny standard.3 62 That standard, accord-
ing to Justice Blackmun, represents the only approach protective
enough to safeguard a woman's liberty interests.363 Justices Stevens
and Blackmun dissented from the joint authors' compromise because
they thought the trimester framework properly balanced a woman's
right against a state's interests.364

Chief Justice Rehnquist and Justice Scalia also were unwilling to
compromise their position on the constitutionality of abortion.365

355. Id.
356. Id. at 2820.
357. See id. at 2880 (Scalia, J., concurring in part and dissenting in part).
358. Caseyj, 112 S. Ct. at 2880 (Scalia, J., concurring in part and dissenting in part).
359. Id.
360. Casey, 112 S. Ct. at 2841 (Stevens, J., concurring in part and dissenting in

part); id. at 2846 (Blackmun, J., concurring in part and dissenting in part).
361. Id. at 2841 (Stevens, J., concurring in part and dissenting in part; id. at 2847

(Blackmun, J., concurring in part and dissenting in part) (stating that the strict scru-
tiny test from Roe should have been applied in Casey).

362. Id. at 2850 (Blackmun, J., concurring in part and dissenting in part).
363. Id. at 2847-48 (Blackmun, J., concurring in part and dissenting in part).
364. Id. at 2841 (Stevens, J., concurring in part and dissenting in part); id. at 2847

(Blackmun, J., concurring in part and dissenting in part).
365. Id. at 2855 (Rehnquist, C.J., concurring in part and dissenting in part); id. at
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Chief Justice Rehnquist and Justice Scalia both proclaimed that
states should be allowed to regulate abortion in any reasonable man-
ner because neither the constitutional text nor American history in-
dicates that the right to choose abortion is worthy of protection.366

Chief Justice Rehnquist's additional justification for reexamining
Roe, however, is somewhat suspect.36 7 He stated that Roe must be re-
considered because the Court's abortion jurisprudence had become
muddled.368 Chief Justice Rehnquist failed to mention that his plu-
rality opinion in Webster led to much of the confusion. 369 Before
Webster and the plurality's use of the rational basis test, the Court
had been fairly consistent in its application of strict scrutiny to regu-
lations restricting abortion.3 70

Justice Scalia's separate opinion, however, is not vulnerable to
the same criticism.371 He has been forthright in his contention that,
as a matter of constitutional law, Roe represents a flawed interpreta-
tion of the Due Process Clause.3 72 According to Justice Scalia, re-
moving from the Constitution the right to choose abortion, and
allowing the nation's democratically elected institutions to settle the
issue, would allow for a compromise between the rights of women
and various state interests.373

CONCLUSION

The authors of the joint opinion in Planned Parenthood v.
Casey37 4 attempted to balance the two sides of the abortion issue
which have divided the nation. However, in trying to protect a wo-
man's liberty interest and simultaneously trying to empower states to
protect fetal life through greater regulation, the joint authors in
Casey may have made it possible for lower courts to undermine
either or both of these interests.3 75

Justices Sandra Day O'Connor, Anthony Kennedy, and David

2873 (Scalia, J., concurring in part and dissenting in part) (issuing separate opinions
that were joined by Justices Byron White and Clarence Thomas).

366. Id. at 2874 (Scalia, J., concurring in part and dissenting in part).
367. Casey, 112 S. Ct. at 2855 (Rehnquist, C.J., concurring in part and dissenting in

part) (stating that a reexamination of Roe was warranted).
368. Id.
369. See Caseyj, 947 F.2d at 687-88 (3d Cir. 1991) (noting the various constitutional

tests for abortion after Webster).
370. See supra notes 133-266 and accompanying text.
371. Compare Webster, 492 U.S. at 532 (Scalia, J., dissenting) with Casey, 112 S. Ct.

at 2873 (Scalia, J., concurring in part and dissenting in part) (restating his position on
abortion, the same position he took in Webster).

372. Id.
373. Id. at 2873 (Scalia, J., concurring in part and dissenting in part).
374. 112 S. Ct. 2791 (1992).
375. See supra notes 348-56 and accompanying text.
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Souter should have chosen one of two courses. If their major concern
was adhering to stare decisis and maintaining Court legitimacy, they
should have retained Roe in its entirety and applied the trimester
framework to the Pennsylvania statute. If, however, their major con-
cern was ensuring that state interests receive proper weight, they
should have explicitly overruled Roe and returned the abortion issue
to the state legislatures.

Instead, the joint authors left the area of abortion jurisprudence
in the same quagmire it was in before Casey. A majority of the
United States Supreme Court still does not agree on the proper con-
stitutional test to be applied to statutes regulating abortion. That
fact, in addition to the ambiguity of the undue burden test, undoubt-
edly will lead to confused and inconsistent adjudication of abortion
cases in courts throughout the nation. And as the joint authors
noted, "Liberty finds no refuge in a jurisprudence of doubt. '3 76

John L. Horan-'94

376. Planned Parenthood v. Casey, 112 S. Ct. 2791, 2803 (1992).
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