
DECIPHERING THE RECENT ABORTION
PLURALITY DECISIONS: COE V. MELAHN

INTRODUCTION

In 1973, the United States Supreme Court announced its decision
in Roe v. Wade' and established that the fundamental right to pri-
vacy encompassed a woman's ability to obtain an abortion.2 Since
that decision, the Court has struggled with the scope of the right it
recognized in Roe.3 At times, the Court has guarded that right
closely and applied strict scrutiny to determine the constitutionality
of statutes restricting abortion.4 At other times, the Court has recog-
nized the right as fundamental, but subject to reasonable state
interference.

5

In Coe v. Melahn,6 the United States Court of Appeals for the
Eighth Circuit established that state restrictions on abortion in the
Eighth Circuit will be subject to an "undue burden" analysis.7 The
implication for states within the Eighth Circuit is that they may en-
act statutes that restrict abortion if: (1) the restriction does not pose
an absolute obstacle or severe limitation on a woman's decision to
have an abortion, and (2) the restriction is rationally related to a le-
gitimate interest of the state.8 The undue burden analysis thus gives
states substantially more latitude in regulating abortion than was
permissible under the "trimester" analysis articulated in Roe.9

1. 420 U.S. 113 (1973).
2. Roe v. Wade, 410 U.S. 113, 152-53 (1973).
3. Daniel A. Farber & John E. Nowak, Beyond the Roe Debate: Judicial Experi-

ence with the 1980's "Reasonableness" Test, 76 VA. L. REV. 519, 519 (1990).
4. Id.
5. Id.
6. 958 F.2d 223 (8th Cir. 1992).
7. Coe v. Melahn, 958 F.2d 223, 225 (8th Cir. 1992).
8. Id. at 225.
9. Compare supra note 8 and accompanying text (describing the undue burden

analysis) with infra notes 143-49 and accompanying text (describing the "trimester"
analysis). Under the "trimester" analysis, during the first trimester of pregnancy,
there could be no restrictions on the right to abortion because neither the states' inter-
est in the health of the mother, nor the states' interest in the life of the fetus was com-
pelling. Roe, 410 U.S. at 163. During the second trimester, only the states' interest in
the health of the mother was compelling and so only those restrictions related to that
interest could be enacted which would affect second trimester abortions. Id. at 164.
During the third trimester, both interests were compelling; therefore, states could re-
strict abortion to further either of the states' interests. Id. at 160, 164-65. In Planned
Parenthood v. Casey, 112 S. Ct. 2791 (1992), the United States Supreme Court upheld
the central holding of Roe, that women have a constitutionally protected liberty inter-
est in seeking abortion. Id. at 2804. However, the Court differed as to the appropriate
test for determining the constitutionality of statutes that restrict abortion. See ivfra
notes 204-11 and accompanying text.
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In Coe, the Eighth Circuit considered the constitutionality of a
Missouri statute that prohibited health insurance policies sold in the
state from covering elective abortions.' 0 To determine the appropri-
ate method of analyzing statutes that restrict abortion, the court ap-
plied the narrowest grounds rule because the most recent United
States Supreme Court decisions analyzing statutes that restrict abor-
tion were plurality decisions." The narrowest grounds rule provides
that the rationale of a plurality decision is the rationale of the Justice
who concurred in the judgment on the narrowest grounds.12

This Note explores two lines of federal cases - the narrowest
grounds cases and the abortion cases.13 This Note compares the
Eighth Circuit's application of the narrowest grounds rule with the
Supreme Court's application of the rule.14 This Note then applies the
Eighth Circuit's interpretation of the narrowest grounds rule to
Supreme Court precedent in the area of abortion.' 5 Finally, this
Note applies the narrowest grounds rule to Planned Parenthood v.
Casey,'6 the most recent decision by the United States Supreme
Court regarding statutes that restrict abortion.17

FACTS AND HOLDING

In 1983, the Missouri Legislature enacted a statute prohibiting in-
surance policies sold in the State from covering elective abortions
within their standard premium.' s The statute provided, however,
that policies could cover elective abortions if policyholders paid pre-

10. Coe, 958 F.2d at 224.
11. Id. at 225. Although the United States Supreme Court decided Rust v. Sulli-

van, 111 S. Ct. 1759 (1991), after Hodgson v. Minnesota, 110 S. Ct. 2926 (1990), the stat-
utes in Rust regarded public funding of abortions. The Court stated that refusal to
publicly fund abortions did not burden a woman's right to seek an abortion, and there-
fore did not reach the issue of the appropriate analysis to apply to statutes restricting
abortion. Rust, 111 S. Ct. at 1777.

12. See Marks v. United States, 430 U.S. 188, 193 (1977); Gregg v. Georgia, 428 U.S.
153, 169 n.15 (1976) (plurality).

13. See infa notes 52-214 and accompanying text.
14. See infra notes 215-83 and accompanying text.
15. See inifra notes 286-316 and accompanying text.
16. 112 S. Ct. 2791 (1992).
17. See infra notes 317-32 and accompanying text.
18. See Mo. ANN. STAT. § 376.805 (Vernon 1991). The statute reads in relevant

part:
1. No health insurance contracts, plans, or policies delivered or issued for de-
livery in the state shall provide coverage for elective abortions except by an
optional rider for which there must be paid an additional premium. For pur-
poses of this section, an "elective abortion" means any abortion for any reason
other than a spontaneous abortion or to prevent the death of the female upon
whom the abortion is performed.
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miums separate from ordinary health policy premiums. 19

After the statutory effective date, "Jane Coe" obtained an elec-
tive abortion.20 Coe's insurer denied coverage for her elective abor-
tion because she had not purchased a separate policy as required by
the statute.21 Coe sued the Missouri Director of the Department of
Insurance and the Missouri Attorney General, challenging the consti-
tutionality of the statute as a representative of her class of women.22

Coe offered no evidence of the availability or cost of the special
policy required by the statute.2 3 However, the parties stipulated that
childbirth was significantly more expensive than abortion.24 On the
basis of this stipulation, the United States District Court for the
Western District of Missouri held that the statute was not rationally
related to the State's interest in "reducing the cost of health insur-
ance and protecting the interests of citizens who object to subsidizing
abortions through payment of their insurance premiums."2 5 By the
State's own admission, abortion was less expensive than childbirth;
therefore, the district court found that insurance premiums paid by
those obtaining abortions subsidized childbirth by other policyhold-
ers.26 The court held that the statute was unconstitutional because it
lacked even a rational basis to the State's interest, and granted sum-
mary judgment in favor of Coe.27

The State of Missouri appealed the decision to the United States
Court of Appeals for the Eighth Circuit.28 The Eighth Circuit first
sought to determine the appropriate analysis to be applied in cases
involving a restriction of a woman's ability to have an abortion.2 9

The court noted that a majority of the United States Supreme Court
had refused to apply the "trimester" analysis articulated in Roe v.
Wade30 in two recent abortion decisions, Webster v. Reproductive
Health Services31 and Hodgson v. Minnesota.32 However, because
both Webster and Hodgson were plurality decisions, a majority of the

19. Id.
20. Coe v. Melahn, 958 F.2d 223, 224 (8th Cir. 1992). The statutory effective date

was September 28, 1983. Mo. ANN. STAT. § 376.805-3.
21. Coe, 958 F.2d at 224.
22. Id. at 224. Coe sued on behalf of "women of childbearing age who wish to

have access to insurance covering elective abortions without the restrictions imposed
by section 376.805." Id.

23. Id.
24. Id.
25. Id. at 224-25.
26. Id. at 225.
27. Id.
28. Id. at 224.
29. Id. at 225.
30. 410 U.S. 113 (1973).
31. 492 U.S. 490 (1989).
32. 110 S. Ct. 2926 (1990); Coe, 958 F.2d at 225.
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Supreme Court had not articulated a new analysis to determine the
level of scrutiny applicable to statutes that restrict abortion.3 3

The Eighth Circuit ruled that the holding of Marks v. United
Statess 4 controlled the issue of how to determine the appropriate
standard to apply when the controlling precedent has been deter-
mined by a plurality decision.3 5 The Eighth Circuit interpreted
Marks as holding that when a majority of the Supreme Court fails
"to apply a legal standard, that standard ceases to be the law of the
land."3 6 Furthermore, the Supreme Court specifically held in Marks
that when the most recent decision was decided by a plurality, "the
holding of the court may be viewed as that position taken by those
Members who concurred in the judgments on the narrowest
grounds" (the "narrowest grounds" rule).3 7

Applying the "narrowest grounds" rule, the Eighth Circuit held
that the "undue burden" analysis advanced by Justice Sandra Day
O'Connor was the applicable standard.3 s The Eighth Circuit rea-
soned that in Webster Justice O'Connor's concurring opinion apply-
ing the undue burden analysis was the narrowest grounds on which
the Court upheld the statutes because her analysis would have held
the fewest statutes constitutional.3 9

Similarly, Justice O'Connor's opinion was the narrowest grounds
on the two issues raised in Hodgson.40 On one issue in Hodgson,
where the Court upheld the statute, Justice O'Connor's opinion was
the narrowest grounds because, as in Webster, her opinion would
have held the fewest statutes constitutional. 41 On the other issue in
Hodgson, where the Court held the statute unconstitutional, Justice
O'Connor's opinion was the narrowest because it would have held the
fewest statutes unconstitutional.42

In Coe, the 0Eighth Circuit noted that under the undue burden
analysis, a court will apply the rational basis test if the statute does
not pose an absolute obstacle or severe limitation on a woman's deci-

33. Id.
34. 430 U.S. 188 (1977).
35. Coe, 958 F.2d at 225.
36. Id. (interpreting the holding of Marks v. United States, 430 U.S. 188 (1987)).
37. Marks, 430 U.S. at 193 (quoting Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976)

(plurality)).
38. Coe, 958 F.2d at 225.
39. Id.
40. Id. For a discussion of the issues addressed in Hodgson, see irfra notes 177-80

and accompanying text.
41. Coe, 958 F.2d at 225.
42. Id. The Eighth Circuit erroneously concluded that Justice O'Connor's concur-

rence was narrowest on the issue of whether the two-parent notification without the
judicial bypass was constitutional. See infra notes 308-10 and accompanying text.
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sion to have an abortion.43 The Eighth Circuit interpreted the "un-
due burden" analysis as requiring strict scrutiny if the statute
imposes an absolute obstacle or severe limitation on the decision to
have an abortion.44 The court determined that Coe had failed to
show an undue burden, and applied the rational basis test.45 Apply-
ing this standard to the facts in Coe, the court held that the statute
was rationally related to the State's legitimate interest in reducing
the cost of insurance premiums and protecting the interests of Mis-
souri citizens who object to subsidizing abortions through payment of
insurance premiums.46 The court summarily dismissed the rationale
of the district court by stating that "Coe did not make an adequate
showing which entitled her to summary judgment. ' 47 Therefore, the
Eighth Circuit reversed the grant of summary judgment and re-
manded the case to the district court.48

BACKGROUND

A threshold issue in deciding Coe v. Melahn 49 was the applica-
tion of the "narrowest grounds" rule to determine the appropriate
analysis for deciding the constitutionality of a statute that restricts a
woman's ability to have an abortion.5° Understanding the application
of the narrowest grounds rule in Coe requires an understanding of
the rule itself and an examination of prior abortion decisions.51

THE "NARROWEST GROUNDS" RULE

The American system of jurisprudence emphasizes the ratio

43. Coe, 958 F.2d at 225. The rational basis test requires a statute to be rationally
related to a legitimate state interest to be constitutional. JOHN E. NOWAK & RONALD
D. ROTUNDA, CONsTrruTIONAL LAW § 11.4, at 370 (4th ed. 1991) [hereinafter NOWAK &
ROTUNDA].

44. Coe, 958 F.2d at 225. Strict scrutiny requires a statute to be narrowly tailored
to serve a compelling state interest to be constitutional. NOWAK & ROTUNDA, supra
note 43, § 11.4, at 371. The Eighth Circuit's interpretation of the "undue burden" anal-
ysis differs from Justice O'Connor's interpretation in Planned Parenthood v. Casey,
112 S. Ct. 2791 (1992). In their joint opinion, Justices O'Connor, Kennedy, and Souter
articulated that an undue burden would be found where "a state regulation has the
purpose or effect of placing a substantial obstacle in the path of a woman seeking an
abortion of a nonviable fetus." Casey, 112 S. Ct. at 2820. Under the "undue burden"
analysis articulated in the joint opinion, a finding of an undue burden renders the stat-
ute unconstitutional. Id. If the statute does not impose an undue burden, Justices
O'Connor, Kennedy, and Souter would uphold the statute if it was reasonably related
to state interests. Id. at 2821.

45. Coe, 958 F.2d at 226.
46. Id.
47. Id.
48. Id.
49. 958 F.2d 223 (8th Cir. 1992).
50. Coe v. Melahn, 958 F.2d 223, 225 (8th Cir. 1992).
51. See iqfra notes 52-214 and accompanying text.
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decidendi of court decisions to assure that the precedential goals of
"certainty, reliance, equality, and efficiency" are realized.52 This sys-
tem and these goals may be undermined by the plurality decision.53

The plurality decision poses the problem of determining which ra-
tionale in the judgment should control future cases because there is
no single majority rationale54 The narrowest grounds rule addresses
this problem.55

The narrowest grounds rule dictates that when a case is suffi-
ciently similar to a previous plurality opinion ("plurality predeces-
sor"), the issue is to be judged by the standard of the Justice who
concurred in the judgment on the narrowest grounds." The United
States Supreme Court has interpreted the narrowest grounds to refer
to that opinion which concurred in the judgment, but which never-
theless would be most likely to reach the opposite judgment in other
cases.57 In a constitutional case, the opinion to be applied under the
narrowest grounds rule would be the opinion which would hold the
fewest statutes constitutional or unconstitutional, whichever position
the Court took in the case. 5s

For example, where the Court holds that a certain activity is
constitutional, and one opinion concurring in the judgment applies a
three-part test to determine whether the activity is unconstitutional,
but another concurring opinion adds a fourth factor to the test, the
opinion applying the three-part test would be the narrowest.59 The
opinion applying the three-part test would be narrowest because that
opinion would be more likely to hold that the activity in question is
unconstitutional because it would not be concerned with the fourth
factor.6° Because the opinion applying the three-part analysis would
be more likely to reach a result opposite that of the Court, that opin-

52. Linda Novak, Note, The Pecedential Value of Supreme Court Plurality Deci-
sions, 80 COLUM. L. REV. 756, 758 (1980). The ratio decidendi is the "judgment and
reasoning components of judicial decisions ... fused into one cohesive whole." Id.

53. Id. A plurality decision is a decision in which a majority of the Court "agrees
upon the judgment but not upon a single rationale to support the result." Id. at 756
n.1.

54. Id.
55. Id. at 760-61.
56. See Marks v. United States, 430 U.S. 188, 193 (1977) (quoting Gregg v. Georgia,

428 U.S. 153, 169 n.15 (1976) (plurality)); see in.fra notes 218-20 and accompanying text.
57. Planned Parenthood v. Casey, 947 F.2d 682, 693-94 (3d Cir. 1991), aff'd in part

and rev'd in part, 112 S. Ct. 2791 (1992); see infra notes 245-83 and accompanying text.
58. Casey, 947 F.2d at 693-94.
59. See Marks, 430 U.S. at 193-94 (interpreting plurality opinion of Memoirs v.

Massachusetts, 383 U.S. 413 (1965), to be the holding of the Court in Memoirs); see in-
fia notes 279-82 and accompanying text. In the textual example, the tests require that
all factors be present before the activity will not be entitled to constitutional
protection.

60. See Casey, 947 F.2d at 692-93; see infra notes 279-82 and accompanying text.
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ion would be controlling for future cases. 61

The rationale behind the narrowest grounds rule is that by ap-
plying the reasoning of the Justice whose vote would be necessary to
garner a majority in a similar situation, a lower court will be able to
determine whether that Justice would again concur in the judgment
or whether that Justice would dissent.62 According to this rationale,
the "swing" Justice's opinion carries the most weight because it is
that Justice's opinion that determined the outcome. 63

The United States Supreme Court applied the narrowest grounds
rule in Gregg v. Georgia.64 In Gregg, the petitioner challenged the
imposition of the death penalty as violative of the Eighth and Four-
teenth Amendments which prohibit cruel and unusual punish-
ments.65 The petitioner had been convicted under the Georgia capital
punishment statute, which had been amended pursuant to the
Court's decision in Furman v. Georgia.66 Because the Court in
Furman had reached a plurality decision, the Court in Gregg had to
determine which of the analyses in Furman to apply.6 7 In Gregg, the
Court determined the appropriate analysis by examining each opin-
ion in Furman and determining which opinion rested on the narrow-
est grounds.68

In Furman, the Supreme Court determined the constitutionality
of imposing the death sentence in three cases.69 In the first case, the
petitioner was sentenced to death in Georgia for committing mur-
der.70 In the second case, the petitioner was sentenced to death in
Georgia for committing rape.7 1 In the third case, the petitioner was
sentenced to death in Texas also for committing rape.72 The Court
held that the imposition of the death penalty in those cases would vi-
olate the Eighth and Fourteenth Amendments. 73 Five Justices wrote

61. See Casey, 947 F.2d 692-93.
62. Id.
63. Id. at 694.
64. 428 U.S. 153, 169 n.15 (1976).
65. Gregg, 428 U.S. at 158.
66. 408 U.S. 238 (1972); Gregg, 428 U.S. at 162. Cf. U.S. CONST. amend. VIII. The

Eighth Amendment provides, "Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted." Id.

67. Gregg, 428 U.S. at 168-69 (footnotes omitted). The petitioners in Furman also
had been sentenced to death under the Georgia and Texas capital punishment systems.
Furman, 408 U.S. at 239.

68. Gregg, 428 U.S. at 169 n.15.
69. Furman, 408 U.S. at 239-40.
70. Id. at 239.
71. Id.
72. Id.
73. Id. at 256-57 (Douglas, J., concurring); id. at 305 (Brennan, J., concurring); id.

at 310 (Stewart, J., concurring); id. at 314 (White, J., concurring); id. at 371 (Marshall,
J., concurring).
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separate opinions in support of the judgment.74

Justice William Brennan noted the history of the prohibition of
cruel and unusual punishments, and concluded that the framers of
the Constitution intended to limit the power of Congress to impose
punishments considered cruel and unusual.75 Justice Brennan articu-
lated four principles he considered inherent in the Cruel and Unu-
sual Punishment Clause: (1) prohibition of punishments that do not
recognize the human dignity of the punished, (2) prohibition of pun-
ishments that are arbitrarily inflicted, (3) prohibition of punishments
that are unacceptable to contemporary society because of their sever-
ity, and (4) prohibition of punishments that are excessive in relation
to the effectiveness of lesser punishments.76 In judging the constitu-
tionality of punishments imposed by a justice system, Justice Bren-
nan applied a cumulative test which incorporated all four
principles.77 Justice Brennan applied this test and found that the
death penalty was per se unconstitutional. 78

In an extensive concurrence, Justice Thurgood Marshall, like
Justice Brennan, would have held the death sentence to be per se un-
constitutional. 79 Justice Marshall noted that one of the most impor-
tant principles in analyzing death penalty cases was that the
prohibition must be read so as to "draw its meaning from the evolv-
ing standards of decency that mark the progress of a maturing soci-
ety."80 Justice Marshall articulated four analytical principles for
determining whether a punishment is cruel and unusual: (1) unac-
ceptable levels of physical pain, (2) unusual methods of punishment,
(3) excessive penalties, and (4) opposition to popular sentiment.8 '
Finding capital punishment to be excessive and contrary to popular
sentiment, Justice Marshall concluded that capital punishment was
per se unconstitutional.8 2

Justice William Douglas's rationale was based on notions of
equal protection.8 3 Justice Douglas observed that the justice systems
of Georgia and Texas allowed juries to determine whether to impose

74. See id. at 240-57 (Douglas, J., concurring); id. at 257-306 (Brennan, J., concur-
ring); id. at 306-10 (Stewart, J., concurring); id. at 310-14 (White, J., concurring); id. at
314-74 (Marshall, J., concurring).

75. Id. at 258-64 (Brennan, J., concurring).

76. Id. at 271, 274, 277, 279 (Brennan, J., concurring).
77. Id. at 282 (Brennan, J., concurring).
78. Id. at 286 (Brennan, J., concurring).
79. Id. at 370-71 (Marshall, J., concurring).

80. Id. at 329 (Marshall, J., concurring) (quoting Trop v. Dulles, 356 U.S. 86, 101
(1958)).

81. Id. at 330-33 (Marshall, J., concurring).
82. Id. at 358-60 (Marshall, J., concurring).
83. Id. at 255 (Douglas, J., concurring).
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the death penalty for certain offenses.84 Justice Douglas stated that
the statutes were unconstitutional in their operation because the dis-
cretionary nature of the systems invited discrimination.8 5 Justice
Douglas did not reach the issue of whether the death penalty was un-
constitutional per se.8 6

Justice Potter Stewart also did not reach the issue of whether
the death penalty was per se unconstitutional.8 7 Instead, he tailored
his opinion to the capital punishment systems of Georgia and
Texas.88 Justice Stewart contended that the petitioners were "among
a capriciously selected random handful upon whom the sentence of
death [had] . . . been imposed."8 9 Arguing that the systems allowed
for and resulted in the wanton and freakish imposition of this pen-
alty, Justice Stewart concluded that the two systems violated the
Eighth and Fourteenth Amendments which prohibit cruel and unu-
sual punishments.9°

Justice Byron White also considered it unnecessary to determine
the per se constitutionality of the death penalty.91 Rather, Justice
White reasoned that the rare imposition of the death penalty nulli-
fied any deterring effect it otherwise could have had.92 Justice White
contended that the arbitrary imposition of the death penalty in these
cases violated the Eighth Amendment prohibitions because the sever-
ity of the sentence, measured against its negligible societal benefits,
was cruel and unusual.93

Having reviewed the concurrences in Furman, the Court in
Gregg articulated the narrowest grounds rule in a footnote.94 The
Court noted that because "five Justices wrote separately in support
of the judgments in Furman, the holding of the Court may be viewed
as that position taken by those Members who concurred in the judg-
ments on the narrowest grounds.195 Applying this rule, the Court
stated that the opinions of Justices Stewart and White were narrow-
est.96 The Court in Gregg applied the arbitrary and capricious stan-
dard applied by Justices White and Stewart in Furman, and held that
the capital punishment system of Georgia did not violate the Eighth

84. Id. at 240 (Douglas, J., concurring).
85. Id. at 256-57 (Douglas, J., concurring).
86. See id. at 240-57 (Douglas, J., concurring).
87. Id. at 306 (Stewart, J., concurring).
88. Id. at 308-10 (Stewart, J., concurring).
89. Id. at 309-10 (Stewart, J., concurring).
90. Id. at 310 (Stewart, J., concurring).
91. Id. at 310-11 (White, J., concurring).
92. Id. at 311-13 (White, J., concurring).
93. Id. at 312-13 (White, J., concurring).
94. Gregg, 428 U.S. at 169 n.15 (plurality).
95. Id.
96. Id.
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and Fourteenth Amendments. 97

In another narrowest grounds case, Marks v. United States,98 the
Supreme Court considered convictions under a federal statute that
prohibited the transportation of pornography in interstate com-
merce.99 The petitioners asserted that the convictions violated their
First Amendment rights of free speech. 1°° The petitioners contested
the convictions because the trial court had applied the standard of ob-
scenity articulated in Miller v. California,10 1 despite the fact that the
Supreme Court decided Miller after the causes of action in Marks
had accrued.10 2 The petitioners argued that the standard of obscenity
articulated in Memoirs v. Massachusetts10 3 should have applied be-
cause it was the most recent case on point decided before the accrual
of the causes of action.10 4 The Supreme Court agreed that Memoirs
should control the outcome of Marks.0 5 However, because Memoirs
was a plurality decision, the Court had to determine which concur-
ring Justices' opinion should control. 1' 6

In Memoirs, the Massachusetts Attorney General sought a judi-
cial determination that a book was obscene. 10 7 The United States
Supreme Court held that the book was not obscene and, therefore,
was entitled to protection under the First and Fourteenth Amend-
ments. l0 8 In three separate opinions, six Justices concurred in the
judgment.10 9

Justice William Brennan wrote the opinion of the Court, joined
by Chief Justice Earl Warren and Justice Abe Fortas. 110 The Court
applied a three-part test to determine whether the book was obscene:

(a) the dominant theme of the material taken as a whole ap-
peals to a prurient interest in sex; (b) the material is pa-

97. Id. at 187-207 (plurality).
98. 430 U.S. 188 (1977).
99. Marks v. United States, 430 U.S. 188, 189 (1977).

100. Id. at 190-91. Cf. U.S. CONST. amend. I. The First Amendment provides in rel-
evant part, "Congress shall make no law... abridging the freedom of speech." Id.

101. 413 U.S. 15 (1973).
102. Marks, 430 U.S. at 191-92.
103. 383 U.S. 413 (1966).
104. Marks, 430 U.S. at 190-91.
105. Id. at 194.
106. Id. at 193-94; see Memoirs, 383 U.S. at 414-41.
107. Memoirs, 383 U.S. at 415.
108. Id. at 421 (Brennan, J.); id. (Black, J., concurring); id. (Stewart, J.,

concurring).
109. Id. at 414-41 (Brennan, J.); id. (Black, J., concurring); id. (Stewart, J., concur-

ring). Chief Justice Warren and Justice Fortas joined Justice Brennan's opinion. Id.
at 414. Justice Black concurred in the judgment of the Court. Id. at 421 (Black, J.,
concurring). Justice William Douglas concurred in the judgment of the Court. Id. at
424 (Douglas, J., concurring).

110. Id. at 414.
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tently offensive because it affronts contemporary community
standards relating to the description or representation of
sexual matters; and (c) the material is utterly without re-
deeming social value. 1

The Court held that this test required a book to be worthless before
being considered obscene."i 2 The Court found that because the book
in Miller possessed "a modicum of literary and historical value," the
book was not obscene." 3

Justice Hugo Black concurred, but criticized the Court's three-
part test as being completely subjective." 4 Because of this subjectiv-
ity, Justice Black reasoned that the petitioners would be unable to
know in advance whether their conduct was legal or illegal." 5 He
noted that the First Amendment permits the regulation of conduct,
but not the regulation of views." 6 Justice Black therefore concluded
that there should be no obscenity exception from protected speech."i 7

Justice Douglas also concurred, basing his opinion on the "view
that the First Amendment does not permit the censorship of expres-
sion not brigaded with illegal action." ' s In concluding that the First
Amendment permits the regulation of conduct, but not the regula-
tion of the expression of ideas, Justice Douglas contended that the
obscenity exception from protected speech was unjustified." 9 Justice
Douglas further argued that even applying the three-part test, the
material was constitutionally protected.' 20 For these two reasons,
Justice Douglas concluded that the material in question was entitled
to constitutional protection.' 2 '

Justice Potter Stewart reasoned that only hard-core pornography
should be restricted. 22 In a footnote, Justice Stewart defined the
type of pornography he referred to as hard-core pornography: photo-

111. Id. at 418.
112. Id. at 419.
113. Id. at 421.
114. Id. at 421 (Black, J., concurring). Justice Black concurred for the reasons

given in his dissents in Ginzburg v. United States, 383 U.S. 463, 478 (1966) (Black, J.,
dissenting), and Mishkin v. New York, 383 U.S. 502, 516-17 (1966) (Black, J.,
dissenting).

115. Memoirs, 383 U.S. at 421 (Black, J., concurring) (citing Ginzburg, 383 U.S. at
576 (Black, J., dissenting)).

116. Id. (Black, J., concurring) (citing Ginzburg, 383 U.S. at 481 (Black, J., dissent-
ing)); id. (Black, J., concurring) (citing Mishkin, 383 U.S. at 518 (Black, J., dissenting)).

117. Id. (Black, J., concurring) (citing Mishkin, 383 U.S. at 516 (Black, J.,
dissenting)).

118. Id. at 426 (Douglas, J., concurring).
119. Id. at 428 (Douglas, J., concurring).
120. Id. at 426 (Douglas, J., concurring).
121. Id. at 426, 428 (Douglas, J., concurring).
122. Memoirs, 383 U.S. at 421 (Stewart, J., concurring). Justice Stewart also con-

curred for the reasons given in his dissents in Ginzburg, 383 U.S. at 499 (Stewart, J.,
dissenting), and in Mishkin, 383 U.S. at 518 (Stewart, J., dissenting).
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graphs, comic strips, and books depicting sexual matters "with no at-
tempt whatsoever to afford portrayals of character or situation and
with no pretense to literary value. ' 123 Justice Stewart argued that a
fourth element, "patent indecency," should be added to the test. 24

Justice Stewart concluded that the test would only restrict hard-core
pornography.12 5 Applying this test, Justice Stewart concluded that
the material in question was not hard-core pornography and, there-
fore, was entitled to constitutional protection. 26

After reviewing the concurring opinions in Memoirs, the
Supreme Court in Marks stated, "When a fragmented Court decides a
case and no single rationale explaining the result enjoys the assent of
five Justices, 'the holding of the Court may be viewed as that position
taken by those Members who concurred in the judgments on the nar-
rowest grounds.' ",127 Applying this rule, the Court stated that Jus-
tice Brennan's opinion in Memoirs was decided on the narrowest
grounds.128 Because the Court contended that the Memoirs standard
was significantly more lenient than the jury instructions given, the
Court reversed and remanded the case to the district court.129

CASES DECIDED BEFORE COE

The narrowest grounds rule also has been applied in the area of
abortion regulation.' 3 0 A woman's right to have an abortion was rec-
ognized by the Supreme Court in Roe v. Wade.'3 ' In Roe, "Jane Roe"
brought a class action suit to challenge the constitutionality of the
abortion laws of Texas.132 Those laws proscribed abortion and made
the practice criminal, except when medically necessary to save the
mother's life.133 The Court in Roe developed the "trimester" analysis
to determine the constitutionality of statutes that restrict abortion. 3 4

This analysis focused on the health of the mother and the viability of
the fetus.135

The Court determined that the states have two interests which

123. Memoirs, 383 U.S. at 421 (Stewart, J., concurring) (citing Ginzburg, 383 U.S. at
499 n.3 (Stewart, J., dissenting)).

124. Id. (Stewart, J., concurring) (citing Ginzburg, 383 U.S. at 499 (Stewart, J.,
dissenting)).

125. Id.
126. Id. at 421 (Stewart, J., concurring).
127. Marks, 430 U.S. at 193 (quoting Gregg, 428 U.S. at 169 n.15).
128. Id. at 193-94; see supra notes 126-27 and accompanying text.
129. Marks, 430 U.S. at 194-97.
130. See Coe, 958 F.2d at 225; Casey, 947 F.2d at 692-97.
131. 410 U.S. 113, 153 (1973).
132. Roe v. Wade, 410 U.S. 113, 120 (1973).
133. Id. at 117-18.
134. Id. at 162-66. See supra note 9.
135. Roe, 410 U.S. at 162. See supra note 9.
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justify restricting abortion.'l s These interests were in protecting the
health of the mother and the life of the fetus.'3 7 These interests be-
come compelling at different points in pregnancy.138 When Roe was
decided, abortion was statistically safer than childbirth during the
first trimester of pregnancy. 3 9 Therefore, the Court contended that
the State's interest in the health of the mother did not become com-
pelling until the end of the first trimester.140

The Court also determined that the State's interest in the life of
a fetus did not become compelling until the fetus was able to survive
outside the womb.14 1 Relying again on medical technology at the
time the case was decided, the Court established that the point of via-
bility was at the beginning of the third trimester.'4

Balancing these dual interests, the Court articulated the trimes-
ter framework.143 Pursuant to the Court's analysis, neither interest
was compelling during the first trimester.144 Thus, the Court held
that there could be no regulation of abortion practices during the
first three months of pregnancy.145 During the second trimester,
only the State's interest in the health of the mother was compel-
ling.146 Therefore, only those restrictions intended to enhance the
safety of the mother could be enacted so as to affect the second tri-
mester of pregnancy.147 In the third trimester, both state interests
were compelling.148 Thus, the Court held that restrictions affecting,
or even proscribing, third trimester abortions could be enacted. 149

In 1989, the United States Supreme Court decided Webster v. Re-
productive Health Services.150 At issue in Webster were several pro-
visions of a Missouri abortion statute.151 These provisions included
the following: (1) a preamble which expressed the State's opinion
that life begins at conception; (2) a requirement that physicians per-
forming abortions on women who may be twenty or more weeks
pregnant first perform tests to determine whether the fetus is viable;

136. Roe, 410 U.S. at 162.
137. Id.
138. Id. at 162-64.
139. Id. at 149, 163,
140. Id. at 163.
141. Id.
142. Id. at 160.
143. Id. at 163-66.
144. Id.
145. Id.
146. Id.
147. Id. at 164.
148. Id. at 163-64.
149. Id. at 164-65. The Court held, however, that states could not proscribe medi-

cally necessary third trimester abortions. Id. at 165.
150. 492 U.S. 490 (1989).
151. Webster v. Reproductive Health Servs., 492 U.S. 490, 501 (1989).
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(3) a restriction that state hospitals and employees be used only for
abortions necessary to save the mother's life; and (4) a restriction on
state employees' ability to provide abortion counselling services. 1 52

By a majority decision, the Court concluded that the appellees'
challenge to the preamble was not ripe.1 53 The Court stated that the
preamble imposed no restrictions on the abortion practice.154 Until it
could be shown that the preamble was used to interpret other laws in
a way that was restrictive, the Court did not consider it necessary to
pass on its constitutionality. 55

The Court also concluded by majority opinion that restricting the
use of public facilities and public employees for abortions that were
not necessary to save the mother's life did not violate the Fourteenth
Amendment. 15 The Court relied on previous decisions which had
held that a state's refusal to fund the abortion practice was not un-
constitutional. 1 57 These decisions were based upon the reasoning that
a state's refusal to fund abortions created no barrier to a pregnant
woman's ability to have an abortion.15

Also by majority opinion, the Court concluded that restricting
the ability of state employees to counsel women in regard to abortion
was moot.159 Because this part of the statute no longer affected the
appellees who had decided to withdraw their requests for an injunc-
tion, this part of the case presented no case or controversy, and
therefore was dismissed.160

The viability testing requirement was the only part of the statute
in Webster that the Court found restricted the ability of a woman to
obtain an abortion.1 6 1 Therefore, the Court stated that it was neces-
sary to determine the constitutionality of the viability testing re-
quirement.16 2  By plurality decision, the Court upheld the
requirement.

6 3

152. Id.
153. Id. at 505-07. The Court decided by a majority decision that the challenge to

the preamble was not ripe, the challenge to the restriction on the use of public facili-
ties and employees for abortions was insufficient, and the challenge to the restriction
on the ability of state employees to counsel women regarding abortion was moot. Id.

154. Webster, 492 U.S. at 506-07.
155. Id.
156. Id. at 510-11.
157. Id. at 507-11.
158. Id. at 509.
159. Id. at 512.
160. Id. at 512-13.
161. See id. at 519. The Court reasoned that the viability testing requirement re-

quired in certain cases tests to determine "gestational age, fetal weight, and lung ca-
pacity." Id.

162. Id. at 519-20.
163. Id. at 520 (Rehnquist, C.J., joined by White and Kennedy, JJ.); id. at 530
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In three opinions, five Justices concurred in the judgment.164

The opinion of Chief Justice William Rehnquist, joined by Justices
Byron White and Anthony Kennedy, argued that the requirement
potentially conflicted with the Roe "trimester" analysis because it
could result in tests being performed during the second trimester.165

Because the Court in Roe had held that a state's interest in the fetus
was not compelling until the third trimester, the statute in Webster,
which was designed to protect a state's interest in the fetus, would be
unconstitutional under the "trimester" analysis established in Roe if
it mandated testing in the second trimester.166 Although the statute
conflicted with the "trimester" analysis by imposing restrictions at
twenty weeks when viability generally occurrs at twenty-four weeks,
the Court noted the district court's finding that there was a four-
week possibility of error in estimating gestational age.1 67 Stating that
this possibility supported the requirement, Chief Justice Rehnquist
concluded that the statute was "reasonably designed to ensure that
abortions are not performed where the fetus is viable. '168

In a separate opinion, Justice O'Connor also concluded that the
viability testing provision of the statute was constitutional.169 Justice
O'Connor applied the "undue burden" analysis to determine the con-
stitutionality of the provision.170 Justice O'Connor reasoned that the
viability testing procedures did not unduly burden a woman's ability
to seek an abortion.171 Because she thought that the statute imposed
no undue burden, and because the statute was rationally related to
the state interest in protecting the fetus, Justice O'Connor concluded
that the statute was constitutional. 172

Justice Antonin Scalia also concurred in finding the viability
testing requirements constitutional, but went further by arguing in

(O'Connor, J., concurring); id. at 537 (Scalia, J., concurring in part and concurring in
the judgment).

164. Id., 492 U.S. at 513-21 (Rehnquist, C.J., joined by White and Kennedy, JJ.); id.
at 522-31 (O'Connor, J., concurring); id. at 532-37 (Scalia, J., concurring in part and
concurring in the judgment).

165. Id. at 517 (Rehnquist, C.J., joined by White and Kennedy, JJ.).
166. Cf id. at 519 (Rehnquist, C.J., joined by White and Kennedy, JJ.) (stating that

the expenses resulting from a state's pursuit of its interest in protecting fetal life will
undoubtedly impact second trimester abortions).

167. Id. at 515-16 (Rehnquist, C.J., joined by White and Kennedy, JJ.).
168. Id. at 520 (Rehnquist, C.J., joined by White and Kennedy, JJ.).
169. Id. at 530 (O'Connor, J., concurring).
170. Id.
171. Id.
172. Id. (stating that the statute was constitutional because it imposed no undue

burden). See Hodgson v. Minnesota, 110 S. Ct. 2926, 2949-50 (1990) (O'Connor, J., con-
curring in part and concurring in the judgment in part) (citing, inter alia, Webster, 492
U.S. at 522-31 (O'Connor, J., concurring in part and concurring in the judgment) (ex-
plaining application of the rational basis test in "undue burden" analysis)).

1993]



CREIGHTON LAW REVIEW

favor of explicitly overruling Roe.173 The result of overruling Roe
would have been to apply the rational basis test to all statutes that
restrict abortion. 7 4 The statute at issue would have satisfied this
standard because, as Justice O'Connor stated, the statute was ration-
ally related to the state interest in protecting the fetus.175

In Hodgson v. Minnesota, 76 the United States Supreme Court
decided two different issues. 17 7 The first issue was whether a Minne-
sota statute, which required both parents to be notified before a mi-
nor could obtain an abortion, violated the constitutional right to
privacy in seeking an abortion.178 The second issue was whether the
statutory judicial bypass provision removed any unconstitutional bur-
dens that the statute may otherwise have imposed.179

Addressing the first issue, the Court held the statute unconstitu-
tional.' 80 The plurality opinion, written by Justice John Paul Ste-
vens, stated that "[u]nder any analysis, the Minnesota statute cannot
be sustained if the obstacles it imposes are not reasonably related to
legitimate state interests."'1 81 The Court noted that parental notifica-
tion statutes typically served the state's interest in "supporting the
authority of a parent who is presumed to act in the minor's best in-
terest."'1 82 Applying the "reasonableness" test, Justice Stevens con-
cluded that the statute was unreasonable because it required
notification of both parents regardless of whether both were respon-
sible for the child's upbringing. 8 3

In a concurring opinion, Justice O'Connor agreed with Justice
Stevens to the extent that his opinion was consistent with the undue
burden analysis. 8 4 Applying the undue burden analysis, Justice
O'Connor concluded that the statute imposed an undue burden on a
woman's ability to obtain an abortion.'8 5 Justice O'Connor further
reasoned that the two-parent notification requirement significantly

173. Id. at 532, 537 (Scalia, J., concurring in part and concurring in the judgment).
174. See id. (Scalia, J., concurring in part and concurring in the judgment) (citing,

inter alia, Roe, 410 U.S. at 173 (Rehnquist, J., dissenting)).
175. See supra note 172 and accompanying text.
176. 110 S. Ct. 2926 (1990).
177. Hodgson, 110 S. Ct. at 2930-31.
178. Id.
179. Id. The Court determined the judicial bypass provision to allow the two-par-

ent notification to be waived upon a judicial finding that the minor was sufficiently
mature to give informed consent or that abortion was in the minor's best interest. Id.
at 2932-33.

180. Id. at 2930-31.
181. Id. at 2937.
182. Id. at 2945.
183. Id.
184. Id. at 2949-50 (O'Connor, J., concurring in part and concurring in the

judgment).
185. Id.
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interfered with the family's decisionmaking process.'l 6 Because the
statute would fail to serve the State's purposes in too many cases,
Justice O'Connor contended that the two-parent notification require-
ment was unconstitutional. 187

Also concurring in the judgment, Justices Thurgood Marshall,
William Brennan, and Harry Blackmun stated that the statute was
unconstitutional. 188 Under the analysis of this opinion, all statutes
that restrict abortion would be subjected to strict scrutiny.8 9 The
Justices noted that under this standard, a statute must be "narrowly
drawn to serve a compelling interest."'19 Because the statute was not
narrowly drawn, it did not survive strict scrutiny.191

On the second issue, the Court held that the judicial bypass pre-
served the constitutionality of the statute. 192 In its treatment of this
issue, Justice Anthony Kennedy, joined by Justices Antonin Scalia,
Byron White, and Chief Justice William Rehnquist, reasoned that
when a two-parent notification statute also contains a judicial bypass
provision, unreasonable applications of the statute would be pre-
cluded.193 The Court stated that the judicial bypass would exempt
from the statute mature minors or those minors whose best interests
would be served absent the two-parent notification.194 The Justices
concluded that under the "reasonableness" standard, the Minnesota
statute with the judicial bypass provision was reasonable. 195

Applying the undue burden analysis, Justice O'Connor stated
that the statute did not burden the internal operation of the family

186. Id. at 2950 (O'Connor, J., concurring in part and concurring in the judgment).
187. Id.
188. Id. at 2957 (Marshall, J., concurring in part, concurring in the judgment in

part, and dissenting in part, joined by Brennan and Blackmun, JJ., concurring in part,
concurring in the judgment in part, and dissenting in part).

189. Id. at 2951 (Marshall, J., concurring in part, concurring the judgment in part,
and dissenting in part, joined by Brennan and Blackmun, JJ., concurring in part, con-
curring in the judgment in part, and dissenting in part).

190. Id. at 2952 (Marshall, J., concurring in part, concurring in the judgment in
part, and dissenting in part, joined by Brennan and Blackmun, JJ., concurring in part,
concurring in the judgment in part, and dissenting in part).

191. Id. at 2957 (Marshall, J., concurring in part, concurring in the judgment in
part, and dissenting in part, joined by Brennan and Blackmun, JJ., concurring in part,
concurring in the judgment in part, and dissenting in part).

192. Id. at 2931.
193. Id. at 2969-72 (Kennedy, J., concurring in the judgment in part and dissenting

in part, joined by Rehnquist, C.J., White, and Scalia, JJ., concurring in the judgment in
part and dissenting in part).

194. Id. at 2971 (Kennedy, J., concurring in the judgment in part and dissenting in
part, joined by Rehnquist, C.J., White, and Scalia, JJ., concurring in the judgment in
part and dissenting in part).

195. Id. at 2971 (Kennedy, J., concurring in the judgment in part and dissenting in
part, joined by Rehnquist, C.J., White, and Scalia, JJ., concurring in the judgment in
part and dissenting in part).

1993]



CREIGHTON LAW REVIEW

because a minor could avoid the burdens imposed by the two-parent
notification requirement through the judicial bypass provision."
Concluding that the statute imposed no undue burden, Justice
O'Connor argued that the statute was constitutional. 197

PLANNED PARENTHOOD V. CASEY

After the United States Court of Appeals for the Eighth Circuit
decided Coe v. Melahn,196 the United States Supreme Court decided
Planned Parenthood v. Casey.199 The statutes restricting abortion in
Casey included provisions requiring informed consent, parental con-
sent for minors, spousal notice, an emergency exception for the fore-
going restrictions, reporting requirements for abortions performed in
clinics, and public disclosure of clinic reports.200

By a plurality decision, the Court upheld all of the provisions of
the statute except the provisions relating to spousal notice and re-
porting requirements related to spousal notice. 201  Although the
Court upheld the central holding of Roe, that women have a constitu-
tionally protected liberty interest in seeking abortion, the Court dif-
fered as to the appropriate test for determining the constitutionality
of statutes that restrict abortion.20 2

Justice O'Connor, in separate opinion, advanced the undue bur-
den analysis as the appropriate standard to be applied in determining
the constitutionality of statutes that restrict abortion.2°3 Applying
this analysis, Justice O'Connor concluded that only the spousal notifi-
cation requirement posed an undue burden to obtaining an abor-
tion.2°4 Justice O'Connor concluded that the State's interest in
protecting a husband's interest in the life of a child was not sufficient
to justify the burdens imposed by the statute. 205 Justice O'Connor
invalidated only that provision as an undue burden.206

Chief Justice Rehnquist and Justices White, Scalia, and Clarence

196. Id. at 2950-51 (O'Connor, J., concurring in part and concurring in the judg-
ment in part).

197. Id.
198. 958 F.2d 223 (8th Cir. 1992).
199. 112 S. Ct. 2791 (1992).
200. Planned Parenthood v. Casey, 112 S. Ct. 2791, 2832 (1992).
201. Id. at 2831.
202. Id. at 2804.
203. Id. at 2820 (O'Connor, Kennedy, and Souter, JJ., joint opinion).
204. Id. at 2830-31 (O'Connor, Kennedy, and Souter, JJ., in a joint opinion, joined

by Stevens, J.); see id. at 2826-33 (O'Connor, Kennedy, and Souter, JJ., in a joint opin-
ion, joined by Stevens, J.).

205. Id. at 2830-31 (O'Connor, Kennedy, and Souter, JJ., in a joint opinion, joined
by Stevens, J.).

206. Id. at 2830-31 (O'Connor, Kennedy, and Souter, JJ., in a joint opinion, joined
by Stevens, J.).
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Thomas concluded that the appropriate analysis was that all abor-
tion-restricting statutes should be subjected to the rational basis
test.20 7 Applying this analysis, these Justices concluded that all pro-
visions of the Pennsylvania statute should be upheld because all were
rationally related to the legitimate State interests in protecting the
health of the mother and the life of the fetus.20 8

Justice Blackmun applied strict scrutiny to all of the provi-
sions.2 0 9 Under this analysis, Justice Blackmun determined that all
of the provisions were unconstitutional because the provisions were
not narrowly tailored to serve compelling State interests.21 0

In summary, the only provisions in Casey held unconstitutional
were the spousal notice and the reporting requirements related to
spousal notice.21 Four Justices applied the undue burden analysis to
reach this result; and one Justice reached this result under an analy-
sis that applied strict scrutiny to all statutes that restrict abortion.212

With regard to the remaining provisions that were held constitu-
tional, four Justices argued that the provisions were constitutional
under an analysis that applied the rational basis test to all statutes
that restrict abortion; and three Justices upheld the provisions as
constitutional applying the undue burden analysis.213

ANALYSIS

APPLICABILITY OF THE "NARROWEST GROUNDS" RULE

In Coe v. Melahn,2 1 4 the United States Court of Appeals for the
Eighth Circuit applied the "narrowest grounds" rule to determine
that the "undue burden" analysis was the proper standard to apply to
statutes that restrict abortion.215 The Eighth Circuit was correct in
its decision to apply the narrowest grounds rule.216 Although not ex-
pressly stated in Gregg v. Georgia 217 or Marks v. United States,21 the
starting point for making the decision to apply the narrowest grounds

207. Id. at 2867 (Rehnquist, C.J., concurring in the judgment in part and dissenting
in part, joined by White, Scalia, and Thomas, JJ.).

208. Id. at 2855, 2867-73 (Rehnquist, C.J., concurring in the judgment in part and
dissenting in part, joined by White, Scalia, and Thomas, JJ.).

209. Id. at 2845-46 (Blackmun, J., concurring in part, concurring in the judgment in
part, and dissenting in part).

210. Id. at 2846-47 (Blackmun, J., concurring in part, concurring in the judgment in
part, and dissenting in part).

211. See supra notes 202-11 and accompanying text.
212. See supra notes 204-07, 210-11 and accompanying text.
213. See supra notes 204-09 and accompanying text.
214. 958 F.2d 223 (8th Cir. 1992).
215. Coe v. Melahn, 958 F.2d 223, 225 (8th Cir. 1992).
216. See iykfra notes 218-42 and accompanying text.
217. 428 U.S. 153 (1976).-
218. 430 U.S. 188 (1977).
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rule is a court's determination that the case and the preceding plural-
ity decision to be applied as precedent ("plurality predecessor") ad-
dress the same issue.21 9

In Gregg, the issue before the United States Supreme Court was
whether the appellant's death sentence violated the Eighth and Four-
teenth Amendments prohibitions of cruel and unusual punish-
ments.220  The Court looked to Furman, v. Georgia22 l for the
appropriate standard to analyze the constitutionality of a specific cap-
ital punishment system.222 The issue in Furman was the same as the
issue in Gregg: whether the Eighth and Fourteenth Amendments
prohibited the imposition of the death sentence. 22 3 Applying the nar-
rowest grounds rule, the plurality in Gregg found that the opinions of
Justices Byron White and Potter Stewart provided the controlling
standard.

2 2 4

In Marks, the Court decided whether the appellant's conviction
for transporting pornography in interstate commerce violated the
First Amendment right of free speech.2 25 The Court's decision rested
upon the scope of the obscenity exception to the constitutional guar-
antee as recognized at the time.226 In Memoirs v. Massachusetts,227

the plurality predecessor to Marks, the issue was the same: the scope
of the obscenity exception to free speech.228 Applying the narrowest
grounds rule, the Court in Marks concluded that the opinion of Jus-
tice William Brennan, Chief Justice Earl Warren, and Justice Abe
Fortas was the narrowest, and thus provided the controlling
standard.

2 29

In Coe, the Eighth Circuit stated that review of the district
court's grant of summary judgment required establishing the analyti-
cal framework.2 3 0 Thus, the issue before the court was whether a
statute that restricted abortion violated Fourteenth Amendment sub-
stantive due process rights.2 3 ' To resolve this issue, the court applied
the narrowest grounds rule, determining that both Webster v. Repro-
ductive Health Services23 2 and Hodgson v. Minnesota233 were plural-

219. See infra notes 221-30 and accompanying text.
220. Gregg v. Georgia, 428 U.S. 153, 158 (1976).
221. 408 U.S. 238 (1972).
222. Gregg, 428 U.S. at 188 (Stewart, Powell, and Stevens, JJ., plurality).
223. See Furman v. Georgia, 408 U.S. 238, 240 (1972) (Douglas, J., concurring).
224. Gregg, 428 U.S. at 169 n.15.
225. Marks v. United States, 430 U.S. 188, 189-90 (1977).
226. Id. at 190-91.
227. 383 U.S. 413 (1966).
228. Memoirs v. Massachusetts, 383 U.S. 413, 418 (1966) (plurality).
229. Marks, 430 U.S. at 193-94.
230. Coe, 958 F.2d at 225.
231. Id. at 225-26.
232. 492 U.S. 490 (1989).
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ity predecessors. 234

In Webster, the Supreme Court examined several provisions
which allegedly violated substantive due process rights.2 35 The Court
stated that one of those provisions, which required viability testing
procedures before an abortion could be performed on women more
than twenty weeks pregnant, infringed on a woman's ability to seek
an abortion.23 6 Thus, with regard to this provision, the Court was re-
quired to determine whether a statute restricting the ability to have
an abortion violated Fourteenth Amendment substantive due process
rights.

23 7

In Hodgson, the Supreme Court considered the constitutionality
of a Minnesota statute which required both of a pregnant minor's
parents to be notified before she could obtain an abortion.238 Because
this statute imposed a burden on some women's ability to obtain an
abortion, the Court again was required to determine the scope of sub-
stantive due process regarding the ability of a woman to seek an
abortion.

239

Although they involved different types of statutes, the decisions
in Coe, Webster, and Hodgson, all addressed the issue of determining
the proper scope of substantive due process rights as applied to the
area of abortion regulation.240 The decisions in Webster and Hodgson
were the most recent Supreme Court cases addressing the issue.24 1

Lower courts have interpreted the narrowest grounds rule as re-
quiring that more recent decisions be given precedential effect even
though past conflicting decisions have not been explicitly over-
ruled.242 Therefore, because the decisions in Webster and Hodgson
were the two most recent Supreme Court decisions dealing with this
issue at the time of the Eighth Circuit's decision in Coe, the Eighth
Circuit's application of the narrowest grounds rule to those cases was
appropriate.

243

233. 110 S. Ct. 2926 (1990).
234. Coe, 958 F.2d at 225.
235. Webster v. Reproductive Health Servs., 492 U.S. 490, 501 (1989).
236. See supra notes 161-62 and accompanying text.
237. See supra notes 161-62 and accompanying text.
238. See supra notes 177-80 and accompanying text.
239. See supra notes 181-98 and accompanying text.
240. See supra notes 29, 161-62, 181-98 and accompanying text.
241. See supra note 11 and accompanying text. The decision in Rust v. Sullivan,

111 S. Ct. 1759 (1991), though a more recent majority decision than Hodgson v. Minne-
sota, 110 S. Ct. 2926 (1990), was not controlling because the decision in Rust dealt with
public spending restrictions which the Supreme Court has repeatedly held do not im-
pose upon a woman's right to seek an abortion. Rust, 111 S. Ct. at 1776-78.

242. See Planned Parenthood v. Casey, 947 F.2d 682, 692-93 (3d Cir. 1991), aff'd in
part and rev'd in part, 112 S. Ct. 2791 (1992); Coe, 958 F.2d at 225.

243. See supra note 11 and accompanying text.
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DETERMINING THE NARROWEST GROUNDS

After the court determined the applicability of the narrowest
grounds rule and the appropriate plurality predecessors, it was neces-
sary for the Eighth Circuit to define the key notion of the narrowest
grounds rule.244 When the United States Supreme Court invalidates
a statute in a plurality predecessor, the narrowest grounds of that de-
cision is the opinion that would hold the fewest statutes unconstitu-
tional.2 45 When the Court upholds a statute in the plurality
predecessor, the narrowest grounds of that decision is the opinion
that would hold the fewest statutes constitutional. 246 Thus, the nar-
rowest grounds is the opinion that is most likely to reach the opposite
result.247 This definition is not the only possible interpretation of
narrowest grounds.24 8 However, the Eighth Circuit's definition is
consistent with the Supreme Court's interpretation of the narrowest
grounds rule in Gregg and Marks.2 49

In Gregg, the Supreme Court, without further elaboration, de-
clared the opinions of Justices Potter Stewart and Byron White in
Furman to be decided on the narrowest grounds.25° Because the
Court in Gregg offered no definition of narrowest grounds other than
that implicit in the Court's application of the rule, it is necessary to
analyze each of the five concurring opinions in Furman.251

In Furman, five justices wrote separate opinions in support of
the decision which held that the defendants' death sentences violated
the Constitution.252 Justices William Brennan and Thurgood Mar-
shall stated that the death penalty was per se unconstitutional. 253

244. See Coe, 958 F.2d at 225.
245. Coe, 958 F.2d at 225.
246. Id.
247. See supra notes 39-42 and accompanying text.
248. See Linda Novak, Note, The Precedential Value of Supreme Court Plurality

Decisions, 80 COLUM. L. REV. 756, 763-64 (1980). Novak identified at least four
possibilities:

In one context, for example, decisions based on statutory grounds have tradi-
tionally been regarded as "narrower" than ones based on constitutional
grounds. In other cases, the narrowest opinion may be the one most clearly
tailored to the specific fact situation before the Court and thus applicable to
the fewest cases, in contrast to an opinion that takes a more absolutist position
or suggests more general rules. ... A third possibility would regard the nar-
rowest opinion as the one that departs the least from the status quo .... The
Supreme Court itself has generally regarded the narrowest ground as the ra-
tionale offered in support of the result that would affect or control the fewest
cases in the future.

Id.
249. See infra notes 251-83 and accompanying text.
250. Gregg, 428 U.S. at 169 n.15 (plurality).
251. See id.; see infra notes 253-67 and accompanying text.
252. See supra note 74 and accompanying text.
253. See supra notes 75-82 and accompanying text.
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Justice William Douglas contended that the states' discretionary capi-
tal punishment systems invited discrimination and therefore were
unconstitutional because they violated equal protection rights.2 M

Justices Stewart and White argued that the arbitrary impositions of
the death sentence which had occurred in these cases resulted in the
violation of the constitutional prohibition of cruel and unusual
punishments.

2 55

Under the Eighth Circuit's definition of the narrowest rule, the
Supreme Court in Gregg should have found the narrowest holding in
Furman to be the opinion of the Justice who would have held the
imposition of the death sentence unconstitutional in the fewest
cases.2M Because Justices Brennan and Marshall would have held
the imposition of the death sentence unconstitutional in all cases,
clearly their approach was not the narrowest.257

Justice Douglas's approach seems to be difficult to distinguish
from that of Justices Stewart and White.2 Both approaches concen-
trated on the discretionary nature of the capital punishment systems
at issue.259 However, because Justice Douglas concluded that the dis-
cretionary nature of the capital punishment systems invited discrimi-
nation, his approach would have held all discretionary systems
unconstitutional, regardless of application.260 Justices Stewart and
White limited their decision to systems which were both discretion-
ary in nature and arbitrary in application.26 l

If a death sentence was imposed, Justices Marshall and Brennan
would have held it unconstitutional.26 2 If a death sentence was im-
posed and the capital punishment system was discretionary, Justice
Douglas would have held it unconstitutional. 263 If a death sentence
was imposed, the capital punishment system was discretionary, and it
was applied arbitrarily, then Justices White and Stewart would have
held it unconstitutional. 264 Because Justices Stewart and White re-
quire all three conditions, their approach would be more difficult to
satisfy, and therefore more likely to result in the opposite judg-

254. See supra notes 83-86 and accompanying text.
255. See supra notes 87-93 and accompanying text.

256. See supra notes 39-42 and accompanying text.
257. See supra notes 75-82 and accompanying text.
258. See infra notes 260-62 and accompanying text.
259. Compare supra notes 83-86 and accompanying text (describing Justice Doug-

las's rationale) with supra notes 87-93 and accompanying text (describing the rationale
of Justices Stewart and White).

260. See supra notes 87-93 and accompanying text.
261. See supra notes 89-90, 93 and accompanying text.
262. See supra notes 75-82 and accompanying text.
263. See supra notes 83-86 and accompanying text.
264. See supra notes 87-93 and accompanying text.
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ment.26 5 The Eighth Circuit's interpretation of the narrowest
grounds in Coe is consistent with the Supreme Court's interpretation
in Gregg.266

The Eighth Circuit's interpretation of the narrowest grounds
rule also was consistent with the Supreme Court's interpretation of
the rule in Marks.26 7 In Marks, the Supreme Court again provided
no guidance about the meaning of narrowest grounds beyond the ap-
plication.268 The Court interpreted the opinion of Justice Brennan in
Memoirs to be the narrowest.269 The judgment in Memoirs was that
the book in question was not obscene, and thus was protected by the
First and Fourteenth Amendments. 270 As a result, for the Eighth
Circuit's interpretation of the narrowest grounds rule to be correct,
the narrowest opinion in Memoirs must have been the one that
would find the least amount of material protected by the First and
Fourteenth Amendments.271

The opinion of Justice Brennan in Memoirs applied a three-part
test to reach its decision.272 To be considered obscene, this test re-
quired that the dominant theme of the material appeal to a prurient
interest in sex, affront contemporary community standards, and be
utterly without redeeming value.273 Concurring, Justice Potter Stew-
art added a fourth factor, patent indecency, to restrict only hard-core
pornography.274 Justices Hugo Black and William Douglas both rea-
soned that the First Amendment permits regulation of conduct, but
not of views, thus concluding there should be no obscenity exception
to the First Amendment.275 Although Justice Black also reasoned
that the three-part test was unworkable, Justice Douglas found that
the book in question did not qualify as obscene under the three-part
test.

276

Justices Black and Douglas would hold that transportation of ob-
scenity is never punishable, as they would not recognize any obscen-

265. See supra notes 87-93 and accompanying text.
266. Compare supra note 96 and accompanying text (describing Eighth Circuit's in-

terpretation of narrowest grounds) with supra notes 39-42 and accompanying text
(describing the Supreme Court's interpretation of narrowest grounds in Gregg).

267. See infra notes 269-83 and accompanying text.
268. See Marks, 430 U.S. at 193-94.
269. Id.
270. See supra note 108 and accompanying text.
271. Compare supra notes 39-42 and accompanying text (describing the Eighth Cir-

cuit's interpretation of narrowest grounds) with supra note 108 and accompanying text
(describing the Supreme Court's holding in Memoirs).

272. See supra notes 110-13 and accompanying text.
273. See supra notes 110-11 and accompanying text.
274. See supra notes 118-21 and accompanying text.
275. See supra notes 116, 123 and accompanying text.
276. See supra notes 114-15, 124-25 and accompanying text.
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ity exception to the First Amendment. 277 Justice Stewart would hold
that transportation of material is punishable only if it satisfies his
four-part obscenity test, and thus is categorized as hard-core pornog-
raphy.2 78 Justice Brennan would hold that transportation of material
is punishable if it satisfies the three-part obscenity test.2 79 Because
Justice Brennan would find the least amount of material to be pro-
tected by the First Amendment, this opinion was most likely to reach
the opposite judgment.280 Therefore, under the Eighth Circuit's in-
terpretation of the narrowest grounds rule, the opinion of Justice
Brennan was the narrowest.28 ' Because the Supreme Court also de-
termined this opinion to be the narrowest, the Eighth Circuit's inter-
pretation of the narrowest grounds rule is consistent with the
Supreme Court's use of the rule in Marks.282

APPLYING THE NARROWEST GROUNDS RULE

Cases Decided Before Coe v. Melahn

Because the definition of narrowest grounds articulated in Coe is
consistent with previous Supreme Court decisions, the Eighth Cir-
cuit's determination of the narrowest grounds in Coe may be ana-
lyzed.2 3 The Eighth Circuit stated that the undue burden analysis
was the narrowest grounds in both plurality predecessors, Webster
and Hodgson.28 4 The court in Coe reasoned that in both cases, the
undue burden analysis was most likely to reach a judgment opposite
from that of the Court.28 5

In Webster, the Supreme Court held that the requirement that
doctors perform viability testing procedures was constitutional.28 6

Therefore, the narrowest grounds would be the opinion that would
hold the fewest statutes to be constitutional. 28 7 Chief Justice William
Rehnquist, and Justices Byron White and Anthony Kennedy, upheld
the statute under a "reasonableness" standard.28 8 Justice O'Connor
would have upheld the statute by applying the undue burden analy-

277. See supra notes 116, 123 and accompanying text.
278. See supra notes 118-21 and accompanying text.
279. See supra notes 110-13 and accompanying text.
280. See supra notes 108, 110-13 and accompanying text.
281. Compare supra notes 39-42 and accompanying text (describing the Eighth Cir-

cuit's interpretation of narrowest grounds) with supra notes 110-13 and accompanying
text (describing the Supreme Court's holding in Memoirs).

282. See supra notes 39-42, 110-13, 128 and accompanying text.
283. See supra notes 250-83 and accompanying text; see infra notes 285-316 and ac-

companying text.
284. Coe, 958 F.2d at 225.
285. Id.
286. See supra notes 161-76 and accompanying text.
287. See supra notes 39-42 and accompanying text.
288. See supra notes 164-68 and accompanying text.
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sis. 2s9 Justice Antonin Scalia also would have upheld the statute,
stating that Roe v. Wade290 should be explicitly overruled and that
the rational basis test should be applied to all statutes that restrict
abortion.291

The rational basis test, as advocated by Justice Scalia, was the
most deferential standard and would hold the most statutes constitu-
tional2 92 Chief Justice Rehnquist upheld the statute after applying
"reasonableness" review.293 Although semantic differences exist be-
tween the terms "reasonable" and "rational" to describe the appro-
priate level of scrutiny, these terms have been interpreted as having
identical meanings.294 Therefore, Chief Justice Rehnquist and Jus-
tice Scalia both applied the rational basis test.295

However, Justice O'Connor's undue burden analysis would re-
quire more than a rational relationship between a statute and a
state's legitimate interest if the operation of the statute imposed a
substantial obstacle to a woman's decision to seek an abortion.2 " Be-
cause the undue burden analysis applies the rational basis test only to
those statutes that do not impose a substantial obstacle, and a less
deferential standard to those that do impose a substantial obstacle,
the "undue burden" analysis would hold the fewest statutes to be
constitutional. 297 Therefore, the Eighth Circuit was correct in deter-
mining that Justice O'Connor's concurrence in Webster was based on
the "narrowest grounds."

2 9 8

The Eighth Circuit in Coe also determined that Justice
O'Connor's concurrence in Hodgson, applying the undue burden anal-
ysis, was based on the narrowest grounds in that case.29 On the first
of the two issues in Hodgson, the Supreme Court held that the two-
parent notification requirement was unconstitutional. 3°° The opinion
based on the narrowest grounds, therefore, was the opinion that
would hold the fewest statutes unconstitutional. 301 Justice Thurgood
Marshall stated that strict scrutiny should be applied to all statutes
which restrict abortion.30 2 Applying strict scrutiny, he contended

289. See supra notes 169-72 and accompanying text.
290. 410 U.S. 113 (1973).
291. See supra notes 173-76 and accompanying text.
292. See supra notes 173-76 and accompanying text.
293. Webster, 492 U.S. at 519-20.
294. Caaey, 947 F.2d at 695.
295. See supra notes 164-68, 173-76 and accompanying text.
296. See supra notes 43-44 and accompanying text.
297. See supra notes 39-44 and accompanying text.
298. See supra notes 39-43 and accompanying text.
299. Coe, 958 F.2d at 225.
300. See supra note 181 and accompanying text.
301. See supra notes 39-43 and accompanying text.
302. See supra notes 189-92 and accompanying text.
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that the requirement was unconstitutional. so 3 Applying the undue
burden analysis, Justice O'Connor also found the statute unconstitu-
tional.3s 4 Justice John Paul Stevens applied reasonableness review
and determined that the requirement was unreasonable. s

Because reasonableness review and the rational basis test have
been interpreted as synonymous, Justice Stevens's opinion, and not
Justice O'Connor's, was based on the narrowest grounds. s Justice
Stevens's standard would hold the fewest statutes unconstitutional
because it is the most deferential to the legislature enacting the stat-
ute.30 7 Because the undue burden analysis allows for a less deferen-
tial standard than the rational basis test in some cases, it would hold
more statutes unconstitutional than if a "reasonableness" review
were applied to all statutes that restrict abortion.3 8

On the second issue in Hodgson, the Court held that the judicial
bypass provision was constitutional.3 9 The narrowest grounds,
therefore, would be the opinion which would uphold the fewest stat-
utes as constitutional. 310 Justices Antonin Scalia, Byron White,
Anthony Kennedy, and Chief Justice William Rehnquist, all upheld
the statute as reasonable. 31 '

Justice O'Connor upheld the statutes applying the undue burden
analysis.3 12 The undue burden analysis would be narrower in regard
to the second issue because it has the potential to apply a less defer-
ential standard of review. 313 Therefore, because it would uphold
fewer statutes as constitutional, the undue burden analysis would be
the narrowest grounds on which to decide the issue. 314

Planned Parenthood v. Casey

To determine whether statutes that restrict abortion will con-
tinue to be subjected to the undue burden analysis, it is necessary to

303. See supra notes 189-92 and accompanying text.
304. See supra notes 185-88 and accompanying text.
305. See supra notes 182-84 and accompanying text.
306. See supra note 309 and accompanying text.
307. Compare supra note 43 and accompanying text (describing the rational basis

test) with supra note 44 and accompanying text (describing the undue burden
analysis).

308. See supra notes 39-44 and accompanying text.
309. See supra note 193 and accompanying text.
310. See supra notes 39-42 and accompanying text.
311. See supra notes 194-96 and accompanying text.
312. See supra notes 197-98 and accompanying text.
313. Compare supra notes 43-44 and accompanying text (describing the rational ba-

sis test) with supra note 42 and accompanying text (describing the undue burden
analysis).

314. See supra notes 39-44 and accompanying text.
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apply the narrowest grounds rule to Planned Parenthood v. Casey,315

because it was also a plurality decision. 316 In Casey, two opinions
concurred in holding that the spousal notice requirements were un-
constitutional.317 Therefore, under the narrowest grounds rule, the
opinion in Casey that would hold the fewest statutes unconstitutional
would be the appropriate rationale to apply in future cases. 318 Jus-
tices O'Connor, Kennedy, Souter, and Stevens applied the undue bur-
den analysis and held that spousal notice provisions were
unconstitutional.3 19 Applying strict scrutiny, Justice Harry Black-
mun also would have held that the provisions were unconstitu-
tional.3 20 Unlike the comparison of the undue burden analysis with
the rational basis test or reasonableness review, no common denomi-
nator exists between the undue burden analysis and strict scru-
tiny.3 21 Therefore, any application of the narrowest grounds rule to
the two analyses will necessarily be speculative. 322 This situation il-
lustrates one of the inherent limitations of the narrowest grounds
rule - its applicability is limited to those cases where the opinions
"stand in a 'broader-narrower' limitation to each other. '323

Two opinions in Casey also agreed that the remaining provisions
were constitutional.3 24 The narrowest grounds, therefore, would be
the opinion that would hold the fewest statutes constitutional. 325 Ap-
plying the undue burden analysis, Justice O'Connor held that the
statute was constitutional.3 26 Chief Justice Rehnquist applied the ra-
tional basis test.3 27 Because the undue burden analysis requires the
application of a less deferential standard if the statute imposes a sub-
stantial obstacle to a woman's decision to choose an abortion, the un-
due burden analysis would hold fewer statutes constitutional.328

315. 112 S. Ct. 2791 (1992).
316. See supra notes 212-14 and accompanying text; see inkfra notes 319-32 and ac-

companying text.
317. See supra notes 204-07 and 210-11 and accompanying text.
318. See supra notes 39-42 and accompanying text.
319. See supra notes 204-07 and accompanying text.
320. See supra notes 210-11 and accompanying text.
321. See supra notes 43-44 and accompanying text. There is no common denomina-

tor because, as Justice O'Connor defined the undue burden analysis in Planned
Parenthood v. Casey, 112 S. Ct. 2791 (1992), strict scrutiny is never applied in the un-
due burden analysis. See Casey, 112 S. Ct. at 2820-21 (O'Connor, Kennedy, and Souter,
JJ., in a joint opinion).

322. Cf. Novak, Note, 80 COLUM. L. REV. at 763 (explaining that when two essen-
tially distinct rationales are involved, no objective result can be reached).

323. Id. at 767.
324. See supra notes 204-09 and accompanying text.
325. See supra notes 39-42 and accompanying text.
326. See supra notes 204-07 and accompanying text.
327. See supra notes 208-09 and accompanying text.
328. Compare supra note 43 and accompanying text (describing the rational basis
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With regard to the Supreme Court's discussion of the provisions
that restricted abortion in Casey, except for the spousal notification
requirement, the application of the narrowest grounds rule estab-
lishes that the undue burden analysis should be the analysis used by
lower courts in the future to determine the constitutionality of stat-
utes that restrict abortion.3 -9 However, with regard to the Court's
holding that the spousal notification requirement was unconstitu-
tional, application of the narrowest grounds rule does not provide
lower courts with such a clear result because there is no common de-
nominator between strict scrutiny and the undue burden analysis as
articulated in Casey.330

CONCLUSION

The United States Court of Appeals for the Eighth Circuit ap-
plied the "narrowest grounds" rule in Coe v. Melahn3 3 ' to determine
the appropriate analysis to apply to statutes that restrict abortion.
The Eighth Circuit correctly decided to apply this rule, relying on
Webster v. Reproductive Health Services3 3 2 and Hodgson v. Minne-
sota33 3 as precedent to determine the applicable analysis. Because
both Webster and Hodgson involved the same issue as Coe, the nar-
rowest grounds rule worked to extrapolate from the Webster and
Hodgson decisions an analysis that would yield the judgment most
consistent with past United States Supreme Court decisions.

In applying the narrowest grounds rule, the Eighth Circuit cor-
rectly identified the "undue burden" analysis as the narrowest
grounds in Webster. However, the Eighth Circuit incorrectly identi-
fied the undue burden analysis as the narrowest grounds on the two-
parent notification issue in Hodgson. On this issue, the "reasonable-
ness" standard was in fact the narrowest. On the judicial bypass is-
sue in Hodgson, however, the undue burden analysis was the
narrowest, as the Eighth Circuit determined. Application of the rule
in this case raises the question of which opinion is narrowest when
two identical issues are addressed in the most recent case, and the ap-
plication of the narrowest grounds rule yields different results.

The application of the narrowest grounds rule to the Supreme
Court's most recent decision in this area, Planned Parenthood v.

test) with supra note 44 and accompanying text (describing the undue burden
analysis).

329. See supra notes 52-63, 200-14 and accompanying text.
330. See supra notes 202, 204-07, 210-11, 319-25 and accompanying text.
331. 958 F.2d 223 (8th Cir. 1992).
332. 492 U.S. 490 (1989).
333. 110 S. Ct. 2926 (1990).
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Casey,334 raised a similar issue. Application of the narrowest grounds
rule to the issues in Casey would yield the undue burden analysis as
the appropriate standard to be applied in the future. However, with
regard to the Court's decision that the spousal notice requirement
was unconstitutional, the opinions concurring in the judgment did
not share a common denominator. Therefore, the issue raised by the
application of the narrowest grounds rule to Casey is which approach
should be followed when the narrowest grounds rule is applicable
only to part of a Supreme Court decision.

Because of the different results yielded by the application of the
rule in Hodgson, it is not clear that the Eighth Circuit correctly de-
dared that the undue burden analysis has become the new standard
for abortion-restricting statutes. More disconcerting, however, is that
the Casey decision did not make the result much clearer for future
cases.

H. Dale Dixon III-'94

334. 112 S. Ct. 2791 (1992).
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