
1109

"ADDING THE FIRST AMENDMENT TO THE FIRE":*
CROSS BURNING AND HATE CRIME LAWS

I. INTRODUCTION

Four Caucasian men attack two Latino youths when the pair at-
tempt to use a pay phone outside a convenience store.' One of the
assailants repeatedly slams the store's metal-framed door against the
head of one of the victims, shouting "white pride" and "white
power."2 When the store clerk informs the assailants that the police
have been summoned, one of the assailants replies, "They're just
fucking Mexicans" and "[t]hey're just fucking wetbacks."'3

In defiance of his parents and his religious heritage, a Jewish
youth covertly joins the "Skinheads," an openly anti-Semitic organi-
zation.4 When his new companions discover his Jewish background,
they attack and severely beat him, shouting "Jew boy" and "[d]ie Jew
boy."

5

A group of African-American youths, agitated after watching the
film Mississippi Burning, attack and permanently disable a fourteen-
year-old Caucasian boy.6 Immediately before the attack, the seven-
teen-year-old leader of the group incites his companions by asking,
"Do you all feel hyped up to move on some white people?"'7 When
the victim comes into view, the leader shouts, "You all want to fuck
somebody up? There goes a white boy; go get him. ' '8

Each one of these accounts illustrates what is commonly called a
"hate crime." Hate crimes are criminal acts committed against par-
ticular victims because of the assailants' perceptions of the victims'

* R.A.V. v. City of St. Paul, 112 S. Ct. 2539, 2550 (1992).

1. State v. Plowman, 838 P.2d 558, 560 (Or.), petition for cert. filed, 61 U.S.L.W.
2149 (U.S. Nov. 23, 1992)(No. 92-6702). See infra notes 344-52 and accompanying text.

2. Plowan, 838 P.2d at 560.
3. Id.
4. Dobbins v. State, 605 So. 2d 922, 923 (Fla. Ct. App. 1992), jurisdiction accepted,

- So. 2d - (Fla. Dec. 23, 1992) (Table No. 80,580). See infra notes 353-62 and accom-
panying text.

5. Dobbins, 605 So.2d at 923.
6. State v. Mitchell, 485 N.W.2d 807, 809 (Wis.), cert. granted sub nom., Wisconsin

v. Mitchell, 113 S. Ct. 810 (1992). The film Mississippi Burning is an emotional por-
trayal of the African-American civil rights movement during the 1960s. The film con-
tains a number of portrayals of discrimination and brutality against blacks by white
Southerners. See Mississippi Burning (Orion 1988)(directed by Alan Parker). See also
infra notes 363-75 and accompanying text.

7. Mitchell, 485 N.W.2d at 809.
8. Id.
9. See infra notes 38-46 and accompanying text. See also State v. Wyant, 597

N.E.2d 450 (Ohio) (providing another example of a "hate crime"), petition for cert.
filed, 61 U.S.L.W. 3303 (U.S. Sept. 29, 1992) (No. 92-568).
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race, national origin, religion, or other bias-related classification.' 0

Such acts add a particularly heinous component to conduct already
classified as criminal because they are inflicted on the victims solely
because of the assailants' hatred of the particular class to which the
victim belongs."' The beating of motorist Rodney King, the beating
of truckdriver Reginald Denny, and the violence in Los Angeles, Cal-
ifornia, during the spring of 1992, vividly displayed both the abhor-
rent nature of hate crimes and their incendiary tendency to ignite
further violence.' 2

Recent statistical evidence has shown an alarming increase in ra-
cially motivated violence.' 3 Most states have responded with legisla-
tion designed to curtail hate crimes.' 4 These laws have employed a
variety of techniques designed to discourage bias-motivated behavior,
such as creating separate criminal classifications for hate crimes and
increasing the penalties for existing crimes when a bias-related moti-
vation is found.' 5

Although legislatures may unquestionably prohibit acts of vio-
lence, legislative attempts to specifically punish bias-motivated con-
duct raise serious First Amendment questions.1 6  The First
Amendment guarantees one of our most cherished and fundamental
rights - the right to voice one's views without fear of governmental
reprisal.' 7 As the United States Supreme Court has stated, "If there
is a bedrock principle underlying the First Amendment, it is that the
government may not prohibit the expression of an idea simply be-
cause society finds the idea itself offensive or disagreeable."' 8 No
matter how offensive a person's viewpoint may be, the fundamental
axiom remains that the Constitution protects both thought and ex-
pression.' 9 As the Supreme Court has stated, "[A]t the heart of the

10. See inifra notes 38-46 and accompanying text.
11. See infra notes 42-52 and accompanying text.
12. See Beyond Black and White: Rethinking Race and Crime in America, NEWS-

WEEK, May 18, 1992 (Special Issue) (containing a series of 11 articles covering the 1992
Los Angeles, California, riots and their aftermath).

13. Tanya Kateri Hernandez, Note, Bias Crimes: Unconscious Racism in the Pros-
ecution of "Racially Motivated Violence," 99 YALE L.J. 845, 845-46 (1990).

14. Id. at 848-49. Cf United States v. Lee, 935 F.2d 952 (8th Cir. 1991) (upholding
the conviction of a defendant for burning a cross outside a racially mixed housing com-
plex under 18 U.S.C. § 241 (1988), which prohibits conspiracies designed to deprive in-
dividuals of civil liberties); United States v. Hayward, 772 F. Supp. 399 (N.D. Ill. 1991)
(same).

15. See infra notes 65-75 and accompanying text.
16. See infra notes 60-64 and accompanying text.
17. See U.S. CONST. amend. I. The First Amendment provides in relevant part:

"Congress shall make no law... abridging the freedom of speech." Id.
18. Texas v. Johnson, 491 U.S. 397, 414 (1989).
19. United States v. Schwimmer, 279 U.S. 644, 654-55 (1929)(Holmes, J., dissent-

ing), overruled by Girouard v. United States, 328 U.S. 61 (1946).
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First Amendment is the notion that an individual should be free to
believe as he will, and that in a free society one's beliefs should be
shaped by his mind and his conscience rather than coerced by the
State."

20

Yet the Supreme Court has historically viewed the First Amend-
ment as subject to certain well-defined limits.21 The Court has held
that First Amendment protection does not extend to certain types of
speech that contain "no essential part of any exposition of ideas."'2 2

Expression amounting to fighting words, private libel, and obscenity
are examples of speech traditionally considered to be entirely outside
the scope of First Amendment protection.2 3 Within these categories
of unprotected speech, governments have generally been given a free
hand to restrict speech.24 Additionally, the Supreme Court has recog-
nized circumstances in which governments may constitutionally
regulate protected speech.25 For example, governments may consti-
tutionally prohibit individuals from yelling "fire" in crowded movie
theaters.

26

Until recently, however, the Court had never ruled on the con-
stitutionality of legislation designed to curb hate crimes.27 In R.A. V.
v. City of St. Paul,28 the Court held a hate crime ordinance unconsti-
tutional under the First Amendment.29 But the Court's opinion is
problematic. 30 The rule the Court set forth in R.A.V. is unwieldy,
the exceptions to the general rule articulated by the Court are un-
clear, and the decision fails to provide guidance for lawmakers and
lower courts attempting to determine the constitutionality of hate
crime laws.31

This Comment examines the unique First Amendment problems

20. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 234-35 (1977).
21. Konigsberg v. State Bar, 366 U.S. 36, 49-51 (1961); See JOHN E. NOWAK & RON-

ALD D. ROTUNDA, CONSTITUTIONAL LAW § 16.7(b), at 942-43 (4th ed. 1991).
22. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
23. See id. at 571-72.
24. R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 2552 (1992)(White, J., concurring).
25. See infra notes 190-234 and accompanying text.
26. Schenck v. United States, 249 U.S. 47, 52 (1919).
27. See R.A. V., 112 S. Ct. at 2545 n.5. In R.A. V., the Court construed the hate

crime ordinance involved as a subclass restriction of traditionally proscribable speech
- fighting words. Id. at 2542, 2544-45.

28. 112 S. Ct. 2538 (1992).
29. R.A. V., 112 S. Ct. at 2550.
30. See infra notes 245-327 and accompanying text.
31. Compare Dobbins, 605 So. 2d at 923-25 (Florida District Court of Appeal, Fifth

District, upholding the validity of the Florida hate crime statute against vagueness and
First Amendment challenges) with Richards v. State, 608 So. 2d 917, 921-23 (Fla. Dist.
Ct. App. 1992) (Florida District Court of Appeal, Third District, invalidating the Flor-
ida hate crime statute on vagueness grounds). See infra notes 242-63, 264-96, 341-400
and accompanying text.
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presented by hate crime legislation, the Supreme Court's failure in
R.A. V. to provide a workable framework for determining the consti-
tutionality of hate crime legislation, and the implications the deci-
sion holds for existing hate crime laws.3 2 Part II of this Comment
addresses the problems associated with defining hate crime, the ef-
fect hate crime has on the victims, and legislative attempts to restrict
hate crime. 33 Part III examines the Court's holding and analysis in
R.A. V.34 Part IV provides the constitutional context of the Court's
holding in R.A. V.35 Part V argues that the Court's analysis in R.A. V.
is problematic and examines the potential impact of the decision in
R.A. V. on existing hate crime legislation. 38 Finally, this Comment
explores alternatives that were available to the Court and examines
the difficulties that lower courts attempting to apply R.A. V. have
faced.

3 7

II. THE NATURE OF HATE CRIME

A. DEFINING HATE CRIME AND HATE SPEECH

"Hate crime" has been broadly defined as the intentional selec-
tion of a victim in the commission of a criminal act based on an as-
sailant's perception of the victim as belonging to a particular class.38

Generally, victims of hate crimes are selected based on their race, na-
tional origin, religion, sexual orientation, or creed.39 Thus, the beat-
ing of a Latino youth because of the aggressor's perception that the
victim belongs to a particular disfavored group constitutes a hate
crime.

40

In contrast, "hate speech" refers to language containing a nega-
tive connotation uttered in a derogatory fashion because of a victim's
race, national origin, religion, sex, creed, or membership (real or per-
ceived) in any other group or class.4 1 Thus, epithets such as "nigger,"

32. See infra notes 38-64, 235-322, 341-400 and accompanying text.
33. See infra notes 38-75 and accompanying text.
34. See infra notes 76-154 and accompanying text.
35. See infra notes 155-234 and accompanying text.
36. See infra notes 235-322 and accompanying text.
37. See infra notes 323-400 and accompanying text.
38. See Susan Gellman, Sticks and Stones Can Put You In Jail, But Can Words

Increase Your Sentence? Constitutional and Policy Dilemmas of Ethnic Intimidation
Laws, 39 UCLA L. REV. 333, 333-34 (1991). Although a number of authors and lower
court opinions have used the term "hate speech" generically to refer to both hate
crime and hate speech, this Comment refers to legislation designed to regulate biased-
motivated behavior as hate crime legislation.

39. Id. at 340.
40. See State v. Plowman, 838 P.2d 558, 560 (Or. 1992), petition for cert. filed, 61

U.S.L.W. 2149 (U.S. Nov. 23, 1992) (No. 92-6702).
41. See, Gellman, 39 UCLA L. REV. at 333 (referring to hate speech as "ethnic in-

timidation"); Mari J. Matsuda, Public Response to Racist Speech: Considering the Vic-
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"wetback," "honkey," "kike," "gook," "spic," "faggot," "wop," or
"mick," constitute hate speech when addressed to persons perceived
to be members of the disfavored class.42 Whereas hate crimes involve
the bias-related selection of a victim in the commission of an other-
wise criminal act, hate speech refers only to the biased content of
certain speech. 43

Theoretically, hate crimes do not necessarily contain an element
of speech because an individual could remain silent during the com-
mission of a hate crime, but the surrounding circumstances neverthe-
less may reveal a biased motive.44 However, a determination that an
assailant has committed a hate crime generally requires the presence
of spoken words reflecting the assailant's biased motive.45 Thus, a
practical definition of hate crime would contain three elements: (1) a
criminal act, (2) committed against a victim because of the victim's
membership in a particular class, and (3) usually accompanied by
bias-related speech.46

Hate crimes and hate speech are especially problematic because
of the abhorrent effects they have on the victims.4 7 Recent studies
have shown that victims of hate messages suffer emotional and physi-
ological problems, including high blood pressure, sleep disorders,
post-traumatic stress disorders, hypertension, and various forms of
psychosis. 48 Prolonged exposure to hate attacks perpetuate feelings
of inferiority and helplessness among members of historically perse-
cuted classes.49 These feelings often result in subconscious behavior
modification by minorities to avoid further exposure to hate
messages. 50 Minorities therefore are prevented from fully assimilat-
ing into society because such hate messages often force minority

tim's Story, 87 MICH. L. REV. 2320, 2331-35 (1989) (recognizing other forms of hate
speech beyond racist hate speech).

42. See State v. Mitchell, 485 N.W.2d 807, 816 (Wis. 1992), cert. granted sub nom.,
Wisconsin v. Mitchell, 113 S. Ct. 810 (1992).

43. Compare Matsuda, 87 MICH. L. REV. at 2356-61 (calling for restrictions of ra-
cist hate speech, regardless of whether criminal conduct is involved) with Gellman, 39
UCLA L. REV. at 363-68 (arguing that restrictions of hate crime are unconstitutional,
regardless of whether speech is involved).

44. Plowman, 838 P.2d at 563.
45. See, e.g., Mitchell, 485 N.W.2d at 812-14 (citing Gellman, 39 UCLA L. REV. at

363); State v. Wyant, 597 N.E.2d 450, 450, 453-54 (Ohio 1992) (citing Gellman, 39 UCLA
L. REV. at 333), petition for cert. filed, 61 U.S.L.W. 3303 (U.S. Sept. 29, 1992) (No. 92-
568).

46. Cf. Gellman, 39 UCLA L. REV. at 358-63 (arguing that practical enforcement
of hate crime statutes requires the presence of spoken words).

47. See infra notes 48-52 and accompanying text.
48. See Matsuda, 87 Mich. L. Rev. at 2336.
49. See id. This phenomenon also has been denominated "spirit murder." Patri-

cia Williams, Spirit-Murdering the Messenger: The Discourse of Fingerpointing as the
Law's Response to Racism, 42 MIAMI L. REV. 127, 129 (1987).

50. See Matsuda, 87 MICH. L. REV. at 2337.
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members to change jobs, relocate, or forgo educational opportuni-
ties.5 1 Because of the invidious nature of hate crimes and hate
speech, several commentators have called for legislative responses to
hate crime.52

Other writers, although recognizing the serious nature of the
problems that hate crime and hate speech create for the victims, have
argued that allowing lawmakers to restrict hate crime and hate
speech would impermissibly encroach on the guarantees of the First
Amendment.5 3 One commentator has noted that the regulation of
hate crimes is complicated by the presence of two "slippery slopes."''

51. See id.
52. E.g., Tanya Kateri Hernandez, Bias Crimes: Unconscious Racism in the Prose-

cution of "Racially Motivated Violence," 99 YALE L.J. 845, 845-47 (1990); Virginia Nia
Lee, Legislative Responses to Hate-Motivated Violence: The Massachusetts Experience
and Beyond, 25 HARV. C.R.-C.L. L. REV. 287 (1990); Matsuda, 87 MICH. L. REV. at 2321-
23; Williams, 42 MIAMi L. REV. at 155; Charles H. Jones, Jr., An Argument for Federal
Protection Against Racially Motivated Crimes: 18 U.S.C. §241 and the Thirteenth
Amendment, 21 HARV. C.R.-C.L. L. REV. 689, 692 (1986). See also Richard Delgado,
Words that Wound: A Tort Action for Racial Insults, Epithets, and Name-Calling, 17
HARV. C.R.-C.L. L. REV. 133, 181 (1982)(calling for judicial tort remedies for hate
speech and hate crime victims).

53. E.g., Gellman, 39 UCLA L. REV. at 394-96; Peter Linzer, White Liberal Looks
at Racist Speech, 65 ST. JOHN'S L. REV. 187, 236-44 (1991). In addition to the constitu-
tional issues that some writers have recognized, commentators also have questioned
the desirability of hate crime legislation as a matter of public policy. See Gellman, 39
UCLA L. REV. at 381-93. Professor Gellman has cited a number of policy difficulties
with criminalizing hate crimes. Id.

First, governments will not eradicate hatred simply by banning its expression. See
id. at 392-93. On the contrary, group hatred often becomes more dangerous when left
to fester below the surface. See id. The resurgence of ethnic violence in the Baltic
region and the former Soviet Union vividly demonstrates that the imposition of force
merely postpones expressions of ethnic animosity and may serve to exacerbate ethnic
tension. See id. at 393. On the other hand, the freedom to express ethnic hatred,
although repugnant, allows society to gauge the scope and depth of inter-ethnic
problems. See id. at 392-93.

Second, hate crime prohibitions will result in minimal compliance because pro-
scriptions of hate motivated behavior fail to provide any incentive for individuals to go
beyond the bare minimum necessary for compliance under the law. Id. In contrast,
there are no criminal sanctions for failing to attend church, to give to charitable orga-
nizations, to participate in community affairs, or to offer support and friendship to
others. See id. at 390-91. Yet each of these efforts are undertaken voluntarily on a reg-
ular basis by a majority of citizens. Id. at 391. Therefore, society will be better served
if governments devise methods to dispel ethnic animosity and to encourage interaction
voluntarily through education and other noncoercive means. Id.

Finally, freedom of expression creates a marketplace of ideas in which individuals
can choose from a variety of viewpoints. See Abrams v. United States, 250 U.S. 616, 630
(1919)(Holmes, J., dissenting). Within this marketplace of ideas, the intrinsic worth of
the ideas expressed are determined over time, as they are either accepted or rejected
by society. See Gellman, 39 UCLA L. REV. at 391. Any optimistic appraisal of human
nature supports the conclusion that racist and hate motivated expression will always
be rejected when subjected to the scrutiny of open discussion over time. Id.

54. Linzer, 65 ST. JOHN'S L. REV. at 205-06. See inkfra notes 55-59 and accompany-
ing text.
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First, the removal of hate speech from First Amendment protection
will allow for the imposition of restrictions on other forms of "offen-
sive" speech.55 The same arguments advanced in favor of restricting
racist hate speech could be advanced in support of bans on derogatory
remarks directed at women, homosexuals, obese individuals, the dis-
abled, the elderly, or any other class or group subjected to discrimi-
nation because of a physical trait or characteristic.56

The second difficulty arises in attempting to delimit what lan-
guage or expression is sufficiently "offensive" to constitute hate
speech. 57 Beyond the typical varieties of hate speech are words that
could be used in a demeaning and derogatory fashion, despite their
facial benevolence. 58 Certain racial epithets may be given a hostile or
benevolent meaning depending on the context, as demonstrated by
the frequent use of the term "nigger" between some African-Ameri-
cans not as an insult, but as a term of endearment.5 9

The questions that arise when attempting to define "hate crime"
and "hate speech" demonstrate the essence of the problem presented
by hate crime legislation.60 Because lawmakers are unable to make
principled distinctions between what is and what is not "hate crime,"
any attempt to demarcate the boundaries of hate crime legislation be-
comes an arbitrary exercise.6 1 For example, should the definitions of
hate crime and hate speech be limited to only racist speech and vio-

55: Linzer, 65 ST. JOHN'S L. REV. at 206-11:
56. Id. For example, Professor Linzer compared the parallel reasoning in argu-

ments advanced by Professor Matsuda in calling for bans on racist hate speech to An-
drea Dworkin's arguments supporting bans on pornography. Id. at 209-11. See irkfra
note 72.

57. Linzer, 65 ST. JOHN'S L. REV. at 211-19 (quoting Cohen v. California, 403 U.S.
15, 25 (1971)). Recognizing the inherent difficulty in determining the boundries be-
tween "offensive" and "acceptable" speech, Justice John Marshall Harlan stated:

How is one to distinguish this [phrase 'Fuck the Draft' displayed upon the
back of a jacket] from any other offensive word? Surely the State has no
right to cleanse public debate to the point where it is grammatically palatable
to the most squeamish among us. Yet no readily ascertainable general princi-
ple exists for stopping short of that result were we to affirm the judgment be-
low. For, while the particular four-letter word being litigated here is perhaps
more distasteful than most others of its genre, it is nevertheless often true
that one man's vulgarity is another's lyric. Indeed, we think it is largely be-
cause governmental officials cannot make principled distinctions in this area
that the Constitution leaves matters of taste and style so largely to the
individual.

Cohen, 403 U.S. at 25.
58. See Linzer, 65 ST. JOHN'S L. REV. at 211-19.
59. See id. at 215-16.
60. Id. at 204-19.
61. Compare Matsuda, 87 MICH. L. REV. at 2322-23 (arguing that only racist hate

speech should be restricted) with Linzer, 65 ST. JOHN'S L. REV. at 188-90 (arguing that
the same arguments raised in support of restricting racist hate speech apply equally to
many forms of hate speech unrelated to race).
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lence?62 Should gay-bashing or sexist speech and violence be in-
cluded within the scope of hate crime and hate speech laws? 63 What
language and conduct are sufficient to fall within these categories
once the broader classes of biased speech and conduct are defined? 64

These questions are central to the hate crime and hate speech issues.

B. LEGISLATIVE RESPONSES

Several states have responded to recent increases in bias-moti-
vated violence by enacting legislation designed to punish such activ-
ity.65 Lawmakers have generally employed two types of criminal
restrictions.6 6 The first type of hate crime law increases the penalty
for a crime motivated by hatred.6 7 These "penalty enhancement"
laws increase the penalty associated with the underlying criminal act,
such as assault, trespass, or battery, where a biased motivation is
found.68 The second type of hate crime statute treats hate crime as a
separate substantive crime.69

Most states that have enacted penalty enhancement hate crime
laws have adopted the language of the model hate crime statute
drafted by the Anti-Defamation League ("ADL").70 The ADL model
statute provides:

A. A person commits the crime of intimidation if, by
reason of the actual or perceived race, color, religion, na-
tional origin or sexual orientation of another individual or
group of individuals, he violates section - of the Penal Code
[insert code provision for criminal trespass, criminal mis-
chief, harassment, menacing, assault and/or any other appro-
priate statutorily proscribed criminal conduct].

B. Intimidation is a - misdemeanor/felony [the degree

62. See Linzer, 65 ST. JOHN'S L. REV. at 209-10 (noting that arguments supporting
bans of racist hate speech could be used to support bans on pornography and other
forms of literature deemed to be "offensive"). The Nebraska Unicameral recently
ended consideration of a broad ethnic intimidation statute. See L.B. 133, Neb. Unicam-
eral, 93d Leg., 1st Sess. § 2 (1993) (providing that "[a] person commits the crime of
criminal intimidation if, by reason of the actual or perceived race, color, religion, na-
tional origin, sexual orientation, age, mental illness, mental retardation, or physical
disability of another individual or group of individuals, he or she commits assault as
defined in sections 28-308 to 28-310").

63. See Matsuda, 87 MICH. L. REV. at 2362-63.
64. See Linzer, 65 ST. JOHN'S L. REV. at 211-19.
65. Hernandez, 99 YALE L.J. at 845-46.
66. Gellman, 39 UCLA L. REV. at 343-44.
67. Id. at 343.
68. See, e.g., FLA. STAT. ANN. § 775.085 (West 1989); OHIO REV. CODE ANN.

§ 2927.12 (1991); WIS. STAT. ANN. § 939.645 (West 1989). See also iqfra notes 341-400
and accompanying text.

69. E.g., ST. PAUL, MINN., LEGIS. CODE § 292.02 (1990).
70. Gellman, 39 UCLA L. REV. at 335.
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of criminal liability should be made contingent upon the se-
verity of the injury incurred or the property lost or
damaged].

71

Other states have drafted their own penalty enhancement hate crime
laws loosely based on the ADL concept.7 2

The other type of hate crime law creates a separate substantive
criminal category for bias-motivated activity which may be punished
regardless of whether the underlying conduct is a punishable of-
fense.73 One example of this type of law penalizes any individual
who knowingly places on private or public property any symbol or
characterization known to be offensive to members of a particular
race, creed, color, religion, or gender.74 For example, an individual
may violate such a law by burning a cross in front of the residence of
an African-American, regardless of whether the assailant has vio-
lated any other law.75

III. R.A. V. v. CITY OF ST. PAUL

The United States Supreme Court addressed the constitutional-
ity of a hate crime law in R.A. V. v. City of St. Paul.76 In the early
morning hours of June 21, 1990, Robert A. Viktora and several ac-
complices erected and burned a cross inside the fenced yard of an Af-
rican-American family living in a residential neighborhood.77

Viktora was arrested and charged under the St. Paul Bias-Motivated
Crime Ordinance which provided:

Whoever places on public or private property a symbol, ob-
ject, appellation, characterization or graffiti, included but not
limited to, a burning cross or Nazi swastika, which one
knows or has reasonable grounds to know arouses anger,
alarm, or resentment in others on the basis of race, color,
creed, religion, or gender commits disorderly conduct and
shall be guilty of a misdemeanor. 78

Although Viktora's conduct could have been punished under several

71. CIVIL RIGHTS DIVISION, ADL LEGAL AFFAIRS DEP'T, ADL LAW REPORT: HATE
CRIMES STATUTES: A RESPONSE TO ANTI-SEMITISM, VANDALISM, AND VIOLENT BIGOTRY
1 (1988 & Supp. 1990).

72. See, e.g., FLA. STAT. ANN. § 775.085 (West 1989); OHIO REV. CODE ANN.
§ 2927.12 (1991); WIS. STAT. ANN. § 939.645 (West 1989).

73. Gellman, 39 UCLA L. REV. at 343-44.
74. E.g., ST. PAUL, MINN., LEGIS. CODE § 292.02 (1990).
75. See infra notes 76-80 and accompanying text.
76. 112 S. Ct. 2538 (1992).
77. R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 2541 (1992). Because Robert A.

Viktora was a minor at the time he was arrested and charged, the matter was origi-
nally captioned using Viktora's initials, R.A.V. Nick Coleman, It Takes a Creep to
Burn a Cross, ST. PAUL PIONEER PRESS, June 23, 1992, at lB.

78. ST. PAUL, MINN., LEGIS. CODE § 292.02 (1990).
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other ordinances that carried stiffer penalties, including prohibitions
of terroristic threats, arson, or destruction of property, the prosecu-
tion chose to charge Viktora under the St. Paul Bias-Motivated
Crime Ordinance.79 The trial court granted Viktora's motion-to dis-
miss, concluding that the St. Paul ordinance was overbroad as writ-
ten and impermissibly content based. Therefore, the court held the
ordinance unconstitutional under the First Amendment. 0

On appeal, the Minnesota Supreme Court reversed the decision
of the trial court and upheld the St. Paul ordinance.8 L First, the Min-
nesota Supreme Court ruled that the ordinance was not overbroad
because the language "one knows or has reasonable grounds to know
arouses anger, alarm, resentment in others on the basis of race, color,
creed, religion, or gender" should be read to reach only the unpro-
tected class of speech known as "fighting words."8 2 The Minnesota
Supreme Court reasoned that because fighting words have tradition-
ally been held to be outside the scope of First Amendment protection
under the United States Supreme Court's holding in Chaplinsky v.
New Hampshire,"3 the City of St. Paul could constitutionally enact
the Bias-Motivated Crime Ordinance." Second, the Minnesota
Supreme Court determined that the St. Paul ordinance was narrowly
tailored to meet a compelling governmental interest "in protecting
the community against bias-motivated threats to public safety and
order."8 5

The United States Supreme Court granted certiorari and re-
versed the Minnesota Supreme Court.8 6 Although the Court was
unanimous in holding that the St. Paul ordinance was invalid under
the First Amendment, the members of the Court disagreed in the
reasoning supporting the judgment.8 7

79. See MINN. STAT. § 609.713(1) (1987) (providing for incarceration of up to five
years for making terroristic threats); MINN. STAT. § 609.563 (providing for maximum of
five years incarceration and $10,000 fine for arson); MINN. STAT. § 609.595 (Supp. 1992)
(providing for up to one year of incarceration and a $3000 fine for criminal destruction
of property). Viktora also was charged with violating Minnesota's penalty enhance-
ment statute, which raises the penalty for racially motivated assaults. See MINN. STAT.
§ 609.2231(4) (Supp. 1990). However, Viktora did not challenge the constitutionality of
the penalty enhancement hate crime law. R.A.V., 112 S. Ct. at 2541 n.2.

80. Id. at 2541.
81. In re Welfare of R.A.V., 464 N.W.2d 507, 511 (Minn. 1991), rev'd, 112 S. Ct.

2538 (1992).
82. Id. at 510. See infra notes 151, 155-89 and accompanying text.
83. 315 U.S. 568 (1942).
84. Welfare of R.A.V., 464 N.W.2d at 510.
85. Id. at 511.
86. R.A.V. v. City of St. Paul, 111 S. Ct. 2795 (1991) (granting certiorari); R.A.V.,

112 S. Ct. at 2550.
87. R.A. V., 112 S. Ct. at 2541.
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A. THE R.A. V. RULE

Justice Antonin Scalia, writing for the Court, adopted the Min-
nesota Supreme Court's narrowing construction, which limited the
reach of the ordinance to fighting words.8 8 The Court nevertheless
ruled that the ordinance was facially invalid.8 9 The Court began its
analysis with the proposition that all content-based restrictions of
speech are presumptively invalid.9

The Court noted, however, that it has allowed content-based re-
strictions of a few categories of traditionally unprotected speech, such

as fighting words, private libel, and obscenity.91 Yet the Court stated
that these categories of speech are not entirely without First Amend-
ment protection:

[T]hese [categories] of speech can, consistently with the First
Amendment, be regulated because of their constitutionally
proscribable content (obscenity, defamation, etc.)-not that
they are categories of speech entirely invisible to the Consti-
tution, so that they may be made the vehicles for content
discrimination unrelated to their distinctively proscribable
content.

92

The Court articulated a constitutionally significant distinction

between proscribable and nonproscribable elements of traditionally

unprotected speech. 9 3 To illustrate this point, the Court reasoned

that governments may constitutionally restrict libel because libelous

statements themselves constitute proscribable elements of speech.9 4

However, governments may not restrict only libel critical of the gov-

ernment because the political element of such statements constitutes

a nonproscribable element of speech. 9 5 Thus, the presence of a tradi-

tionally proscribable element does not deprive speech of all constitu-

tional protection.
9 6

The Court noted that its previous decisions had stood for the

proposition that when restricting expressive conduct, governments

may freely regulate the underlying proscribable conduct because of

the action involved, but not because of the content of the message

88. Id. at 2542. Justice Scalia was joined by Chief Justice William Rehnquist and
Justices Anthony Kennedy, David Souter, and Clarence Thomas. Id. at 2541.

89. Id. at 2542.
90. Id.
91. Id. at 2542-43. See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942).
92. R.A. V., 112 S. Ct. at 2543 (emphasis omitted).
93. Id.
94. Id.
95. Id.
96. Id. (quoting R.A. V., 112 S. Ct. at 2552 (White, J., dissenting)).
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conveyed.9 7 Similarly, governments may place reasonable limits on
the time, place, and manner of speech, as long as the restrictions are
unrelated to the content of the messages. 98 Thus, for example, gov-
ernments may validly regulate trucks equipped with public address
speakers ("sound trucks") with reasonable time, place, and-manner
restrictions because a proscribable element, noise, is present.99 How-
ever, governments may not regulate sound trucks based on the con-
tent of the message being broadcast.'0 0 In analogizing fighting words
to a sound truck, the Court reasoned that "both can be used to con-
vey an idea; but neither has, in and of itself, a claim upon the First
Amendment . . . [However] the government may not regulate
[speech] based on hostility - or favoritism - towards the underlying
message expressed."'' The Court concluded that all content-based
restrictions of speech are presumptively invalid, including content-
based restrictions of subclasses of traditionally unprotected speech.'0 2

B. EXCEPTIONS TO THE RULE

The Court tempered its holding by stating that its rule allows for
three exceptions where there is no danger of government regulation
of ideas.' 0 3 First, the Court stated that "[w]hen the basis for content
discrimination consists entirely of the very reason the entire class of
speech at issue is proscribable, no significant danger of idea or view-
point discrimination exists." Under these circumstances, govern-
ments may restrict speech based on content. 0 4 Thus, the Court
noted that lawmakers may constitutionally proscribe only the most
prurient types of obscenity, while allowing other, less offensive forms
of obscenity to remain unrestricted. 05 The Court reasoned that be-
cause the restricted class, the most prurient types of obscenity, is
merely a subclass of proscribable speech to which the justifications
for proscribing the entire class of speech especially apply, govern-
ments may restrict only the most offensive forms of the unprotected
class.106

Similarly, the Court asserted that federal laws prohibiting

97. Id. at 2544 (citing Texas v. Johnson, 491 U.S. 397, 406-07 (1989)). See infra
notes 222-34 and accompanying text.

98. R.A. V., 112 S. Ct. at 2544 (quoting Ward v. Rock Against Racism, 491 U.S. 781,
791 (1989)).

99. See Kovacs v. Cooper, 336 U.S. 77, 96-97 (1949).
100. R.A. V., 112 S. Ct. at 2544.
101. Id. at 2545.
102. Id. at 2542, 2544-45.
103. Id.
104. Id. at 2545-46.
105. Id. at 2546.
106. Id. at 2545-46.
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threats aimed at the President of the United States also fall into this
first exception.10 7 The Court stated that the reason fighting words
have traditionally been excluded from First Amendment protection
is to protect individuals from the fear of violence and the disruption
that fear engenders.'0 8 The Court reasoned that these concerns have
additional salience when applied to the President.10 9 Therefore,
fighting words directed at the President are a subclass of proscribable
speech to which the justifications for proscribing the entire class of
speech especially apply." 0

The second exception that the majority carved out of its new
rule allows content-based restrictions of subclasses of proscribable
speech where the restriction reaches only the "secondary effects" of
speech unrelated to the content of the message."' To illustrate this
point, the Court applied this reasoning to Title VII of the Civil Rights
Act, and concluded that the prohibition against sexually demeaning
fighting words was valid under the Court's second exception because
the statute sought to restrict only the discriminatory, secondary ef-
fects of derogatory language.112

Finally, as the third exception, the Court stated that there may
be other exceptions to its rule prohibiting content-based distinctions,
where the basis for discrimination is content neutral, and "there is no
realistic possibility that official suppression of ideas is afoot."" n 3

C. INVALIDATION OF THE ST. PAUL ORDINANCE

Despite the Minnesota Supreme Court's narrowing construction
of the St. Paul ordinance to reach only bias-motivated fighting words,
the United States Supreme Court nevertheless held that the St. Paul
ordinance was facially unconstitutional. 114 The Court concluded that
St. Paul had unconstitutionally sought to restrict a subclass (hate
crimes) of traditionally proscribable speech (fighting words) based on
a nonproscribable element of the speech (bigoted motive)." 5 The
Court reasoned that because the ordinance effectively punished the

107. Id. at 2546.
108. Id. (citing Watts v. United States, 394 U.S. 705, 707 (1969) (upholding the facial

validity of 18 U.S.C. § 871)).
109. Id.
110. Id. at 2545-46.
111. Id. at 2546 (quoting City of Renton v. Playtime Theaters, Inc., 475 U.S. 41, 48

(1986)).
112. Id. at 2546-47. See 42 U.S.C. § 2000e-2 (1988); 29 C.F.R. § 1604.11 (1992).
113. R.A. V., 112 S. Ct. at 2547. However, the Court's subsequent application of the

"no realistic possibility that official suppression of ideas is afoot" language to the St.
Paul statute suggests that the Court's third exception is more of a reality than a possi-
bility. See infra notes 282-85, 308-13 and accompanying text.

114. See R.A. V., 112 S. Ct. at 2547-48.
115. Id. The St. Paul ordinance did not prohibit fighting words, no matter how ve-
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actors for their biased motives, the ordinance impermissibly punished
the viewpoints of the speakers.116 The Court stated that the City of
St. Paul could not constitutionally restrict a particular idea or
message, no matter how odious the message may be." 7

The Court then determined that the St. Paul ordinance failed to
satisfy any of the exceptions to its new rule." 8 First, the Court con-
cluded that the ordinance did not qualify as a regulation under the
first exception, which excludes restrictions of speech where a sub-
class of an unprotected category is restricted because it contains espe-
cially egregious forms of the reasons that the entire class is excluded
from First Amendment protection.1 19 The Court reasoned that fight-
ing words are categorically excluded from First Amendment protec-
tion because they comprise particularly offensive modes of
communication. 120 The Court determined that the St. Paul ordi-
nance did not seek to proscribe a particularly repugnant mode of
communication, but sought to proscribe a particularly disfavored
message, racial hatred.12 1

Next, the Court explained that the ordinance did not satisfy the
second exception, which excludes restrictions aimed at the secondary
effects of speech, because precedent dictated that the emotive impact
of speech on its audience is not a secondary effect. 122 The Court
stated that St. Paul could not validly enact a restriction aimed solely
at controlling or limiting the injurious effects of hate speech by
prohibiting its expression. 123

Finally, the Court noted that the ordinance did not qualify under
the third exception because St. Paul had expressly stated that the or-
dinance was enacted to communicate St. Paul's intolerance for bias-
motivated assaults.124 The Court stated that St. Paul's intentions re-
garding the purpose of the ordinance sufficiently raised the possibil-
ity of official suppression of views, and therefore the third exception

hement, unless the language contained one of the disfavored topics. Id. See supra note
78 and accompanying text.

116. R.A. V., 112 S. Ct. at 2547-48. In other words, the Court stated that the St. Paul
ordinance sought to punish the viewpoints of speakers because the ordinance did not
punish all fighting words, or even all hate motivated acts, but sought to punish only
bigotry motivated fighting words. Id.

117. Id. at 2548.
118. Id.
119. Id.
120. Id. at 2548-49. Fighting words thus are proscribable because of the odious na-

ture of this particular mode of communication, regardless of the actual content of what
is being said. Id.

121. Id. at 2549.
122. Id. (quoting Boos v. Barry, 485 U.S. 312, 321 (1988)).
123. See id.
124. Id. at 2549. St. Paul argued that a blanket fighting words ordinance would fail

to communicate St. Paul's intolerance for bias-motivated violence. Id. at 2548.
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could not apply.' 25

After concluding that the St. Paul ordinance was an impermissi-
ble content restriction, the Court applied strict scrutiny to determine
the constitutionality of the ordinance.126 The Court acknowledged
that legislation designed to protect the basic human dignities of his-
torically persecuted classes constituted a compelling interest.i 27

However, the Court noted that St. Paul's goals of protecting its mi-
norities from the threat of violence could have been accomplished in
a less restrictive fashion by enforcing a content-neutral ordinance,
such as ordinances prohibiting terroristic threats, arson, or the de-
struction of property. 28 The Court noted that the only purpose
served by the adoption of a content-based law was to communicate to
the City's minorities that the majority did not condone conduct moti-
vated by group hatred. 29 Because the City chose to enact an ordi-
nance restricting the nonproscribable content (racial animus) of
proscribable speech (fighting words), despite the existence of effec-
tive content-neutral alternatives, the ordinance was not narrowly tai-
lored. The ordinance therefore failed the Court's strict scrutiny
analysis.

130

D. JUSTICE WHITE'S CONCURRENCE

Although concurring in the judgment, Justice Byron White con-
tended that First Amendment jurisprudence clearly established that
fighting words are entirely unprotected by the First Amendment.1 3'
Justice White argued that because fighting words have de minimis
value, their removal from First Amendment protection is justified.'3 2

Justice White stated that the majority had elevated fighting words to
a level of protection afforded political speech by holding that content-
based restrictions of subclasses within categories of traditionally un-

125. Id. at 2548-49.
126. Id. at 2549-50.
127. Id. at 2549.
128. Id. at 2550. St. Paul could have invoked a stiffer penalty against Viktora

under any one of a number of existing content neutral ordinances. See supra note 79.
129. R.A. V., 112 S. Ct. at 2548.
130. Id. at 2550.
131. Id. (White, J., concurring). Justice White was joined by Justices Sandra Day

O'Connor, Harry Blackmun, and John Paul Stevens in part. Id. Justice Blackmun
wrote a brief concurring opinion reiterating his general dissatisfaction with the major-
ity's holding and noting the implications that he thinks the decision will have on the
future of First Amendment law. Id. at 2560 (Blackmun, J., concurring). Justice Ste-
vens also concurred in the holding, but disagreed with the reasoning of both Justices
Scalia and White. Justice Stevens concurred with Justice White in invalidating the
statute on overbreadth grounds. Id. at 2561 (Stevens, J., concurring).

132. Id. at 2550.
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protected speech are unconstitutional 3 3 Therefore, Justice White
concluded that the majority's rule not only rewrote First Amend-
ment law, but also devalued protected expression by placing racial
epithets on an equal plane with political speech.134

Justice White next contended that the exceptions created by the
majority demonstrated the frailty of its conclusion.135 Justice White
argued that the majority had crafted certain "ad hoc" exceptions to
its newly created rule to avoid potential conflicts with settled First
Amendment law.' 36 Furthermore, Justice White maintained that the
majority's illustrations of its categorical exceptions failed to ade-
quately define when and where these exceptions were to apply.137

First, Justice White argued that the St. Paul ordinance was di-
rected at protecting classes of individuals historically victimized by,
and especially vulnerable to, hate speech.'3 8 Based on the majority's
treatment of Viktora's cross burning as fighting words, Justice White
contended that the St. Paul ordinance should have fallen within the
first exception to the majority's new rule.139 Justice White reasoned
that if fighting words are proscribable because they disrupt the peace
and threaten individual security, an ordinance designed to protect
historically persecuted minorities from the particular injuries caused
by hate motivated fighting words should constitute a content-based
restriction of a subclass of proscribable speech which justifies pro-
scribing the entire category of speech.' 40 Justice White argued that
the St. Paul ordinance should have fallen under the majority's first
exception because the ordinance sought only to proscribe racially bi-
ased speech, which constitute an especially threatening and disrup-
tive subclass of fighting words. 141

Second, Justice White maintained that the Title VII prohibition
of sexually derogatory fighting words and the prohibition of racially
derogatory expressions are similar because they both "impose special
prohibitions on those speakers who express views on disfavored sub-
jects."'142 Therefore, Justice White argued that if the St. Paul ordi-
nance did not satisfy the majority's second exception, excluding laws
directed only at the "secondary effects" of speech, the second excep-

133. Id. at 2554 (White, J., concurring).
134. Id. at 2552 (White, J., concurring).
135. Id. at 2556 (White, J., concurring).
136. Id. at 2556-58 (White, J., concurring).
137. Id.
138. Id. at 2556-57 (White, J., concurring).
139. Id.
140. Id.
141. Id. at 2557 (White, J., concurring).
142. Id. (quoting R.A.V., 112 S. Ct. at 2547).
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tion could not encompass Title VII as the majority had concluded.143

Finally, Justice White characterized the majority's third exception as
a "catchall exclusion designed to allow the majority to maneuver in
the face of future unforeseen problems with its newly created
rule."144

Justice White asserted that even if the St. Paul ordinance was
facially invalid, the ordinance nevertheless should have survived
strict scrutiny.' 45 Although the majority recognized that St. Paul had
demonstrated a compelling interest in protecting the basic human
dignity of its minority population, the majority concluded that a con-
tent-neutral ordinance would have been just as effective, and there-
fore the majority invalidated the ordinance.146 Justice White
disagreed with this conclusion and argued that the majority's strict
scrutiny analysis neglected settled First Amendment law.147 Justice
White asserted that to satisfy the majority's narrowly tailored test,
St. Paul would have to proscribe more speech than necessary to ban
the speech and conduct it wished to limit.' 48 Such a modification of
the narrowly tailored requirement, Justice White argued, departs
from strict scrutiny analysis as traditonally applied by the Court.149

Justice White stated that the St. Paul ordinance prohibited only
those fighting words that the City deemed most damaging, and thus
the ordinance was narrowly tailored. 50

Although Justice White concluded that the ordinance was
facially valid as construed by the Minnesota Supreme Court, he nev-
ertheless argued that the ordinance should have been invalidated on
overbreadth grounds.' 51 Justice White argued that the ordinance
reached a broader category of speech than is allowed under the

143. Id. at 2557-58 (White, J., concurring).
144. Id. at 2558 (White, J., concurring).
145. Id. at 2554 (White, J., concurring).
146. Id. at 2449-50 (White, J., concurring).
147. Id. at 2554 (White, J., concurring).
148. Id. See infra notes 286-96 and accompanying text.
149. R.A. V., 112 S. Ct. at 2556 (White, J., concurring).
150. Id.
151. Id. at 2558 (White, J., concurring). The Supreme Court has held that the First

Amendment prohibits governments from enacting legislation that is "overbroad" in its
reach. See Broadrick v. Oklahoma, 413 U.S. 601, 612-13 (1973). The overbreadth doc-
trine requires invalidation of laws that incidentally restrict excessive amounts of pro-
tected speech and activity or expression within the scope of an otherwise valid
restriction. Id. The purpose of the overbreadth doctrine is to prevent governments
from impermissibly infringing on constitutionally protected speech and activity when
attempting to restrict unprotected activity. Id. See JOHN E. NOWAK & RONALD D. Ro-
TUNDA, CONSTITUTIONAL LAW § 16.8, at 944-45(4th ed. 1991). The Court has reasoned
that the potential harm to society in allowing certain unprotected speech to go unpun-
ished is outweighed by the potentially greater harm to the freedom of expression
caused by overly broad language. See Broadrick, 413 U.S. at 612.
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Court's fighting words doctrine.152 Justice White contended that the
St. Paul ordinance, as interpreted by the Minnesota Supreme Court,
included expression that causes only resentment and hurt feelings
within its scope, expression clearly protected by the First Amend-
ment.153 Justice White stated that because there was no showing
that Viktora's actions had created the immediate threat of violence
required by the Court's fighting words decisions, the Minnesota
Supreme Court's narrowing construction as applied to Viktora was
overbroad.1 54

IV. CONSTITUTIONAL BACKGROUND

A. UNPROTECTED SPEECH: THE FIGHTING WORDS DOCTRINE

The United States Supreme Court has never interpreted the
First Amendment to provide an absolute bar against governmental
intervention on the right to speak.1 55 Instead, the Court has tradi-
tionally maintained that a limited number of categories of speech fall
completely outside the scope of protection afforded by the First
Amendment.156 Beginning in 1942 with Chaplinsky v. New Hamp-
shire,157 the Court has held that speech designed to threaten or
provoke others to violence is not protected under the First
Amendment.

158

In Chaplinsky, Walter Chaplinsky was charged with violating a
New Hampshire statute when he called a city official a "God-damned
racketeer" and a "damned fascist."'159 The New Hampshire statute
prohibited speech intended to impede or provoke others engaged in
the pursuits of lawful interests.160 The trial court convicted Chaplin-

152. RA. V., 112 S. Ct. at 2559-60 (White, J., concurring) (citing Johnson, 491 U.S. at
414; Cohen v. California, 403 U.S. 15, 20 (1971)). Justice White stated, "Our fighting
words cases have made clear ... that such generalized reactions are not sufficient to
strip expression of its constitutional protection. The mere fact that expressive activity
causes hurt feelings, offense, or resentment does not render the expression unpro-
tected." Id. at 2559 (White, J., concurring).

153. Id. at 2560 (White, J., concurring).
154. Id.
155. See JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW, §

16.7(b), at 942-43 (4th ed. 1991).
156. See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942).
157. 315 U.S. 568 (1942).
158. Chaplinsky, 315 U.S. at 572.
159. Id. at 569.
160. Id. The New Hampshire statute provided in relevant part:

No person shall address any offensive, derisive or annoying word to any
other person who is lawfully in any street or other public place, nor call him
by any offensive or derisive name, nor make any noise or exclamation in his
presence and hearing with the intent to deride, offend or annoy him, or to
prevent him from pursuing his lawful business or occupation.

1926 N.H. Public Laws ch. 378, § 2.
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sky, and the New Hampshire Supreme Court affirmed.161 However,
the New Hampshire Supreme Court limited the scope of the statute
to reach only offensive speech likely to cause violence. 16 2

The United States Supreme Court also affirmed, concluding that
the New Hampshire statute did not violate the First Amendment be-
cause the statute was construed to reach only offensive language
likely to disturb the peace. 163 The Court noted that the First
Amendment does not allow an absolute right to expression at all
times and under all circumstances:

There are certain well-defined and narrowly limited classes
of speech, the prevention and punishment of which have
never been thought to raise any Constitutional problem.
These include the lewd and obscene, the profane, the
libelous, and the insulting or "fighting" words - those
which by their very utterance inflict injury or tend to incite
an immediate breach of the peace. It has been well observed
that such utterances are no essential part of any exposition
of ideas, and are of such slight social value as a step to truth
that any benefit that may be derived from them is clearly
outweighed by the social interest in order and morality.164

The Court stated that governments may constitutionally restrict
utterances that "men of common intelligence would understand
would be words likely to cause an average addressee to fight."'1 65

However, the Court noted that words which are merely "derisive" or
"annoying" may be restricted only when they have the characteristic
of "plainly tending to excite the addressee to a breach of the
peace. s16 6 Because the New Hampshire statute prohibited words ut-
tered in a face-to-face confrontation that would be likely to cause the
hearer to breach the peace, the Court concluded that the statute did
not violate the First Amendment.167

However, in Cohen v. California,6 8 the Court overturned a con-
viction under a California statute which prohibited "offensive con-
duct" tending to disrupt the peace. 169 Paul Robert Cohen was

161. Chaplinsky, 315 U.S. at 569.
162. Id. at 573.
163. Id. at 573-74.
164. Id. at 571-72.
165. Id. at 573 (quoting State v. Chaplinsky, 18 A.2d 754, 762 (N.H. 1941), qff'd sub

noma., Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)).
166. Id.
167. Id.

168. 403 U.S. 15 (1971).
169. Id. at 16. The provision of the California Penal Code under which Cohen was

convicted provided:
Every person who maliciously and willfully disturbs the peace or quiet of any
neighborhood or person by loud or unusual noise, or by tumultuous or offen-
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convicted under the statute after he wore a jacket emblazoned with
the words "Fuck the Draft" into the Los Angeles County Court-
house.' 70 The California Court of Appeals affirmed Cohen's convic-
tion, construing the statutory element of "offensive conduct" to mean
"behavior which has a tendency to provoke others to acts of
violence."171

The United States Supreme Court reversed and held that before
threatening speech may be restricted, it must precipitate a threat of
imminent physical violence.' 72 The Court noted that governments do
not have legitimate interests in prohibiting merely offensive or dis-
tasteful speech.173 In refusing to hold that the mere utterance or dis-
play of offensive words was sufficient to invoke the fighting words
exception, the Court noted:

Surely the State has no right to cleanse public debate to the
point where it is grammatically palatable to the most
squeamish among us ... for, while the particular four-letter
word being litigated here is perhaps more distasteful than
most others of its genre, it is nevertheless often true that
one man's vulgarity is another's lyric. . . . [I]t is largely be-
cause government officials cannot make principled distinc-
tions in this area that the Constitution leaves matters of
taste and style so largely to the individual. 174

Because the record failed to demonstrate that Cohen's jacket had cre-
ated an immediate threat of violence, the Court concluded that Co-
hen's actions were constitutionally protected 75

Two other cases have underscored the Supreme Court's reluc-
tance to allow governments to restrict speech, unless the government
can demonstrate the presence of a credible threat of imminent vio-
lence.176 In Brandenburg v. Ohio,177 the Court reversed the convic-
tion of a Ku Klux Klan member convicted under an Ohio statute that
prohibited the advocacy of violence.' 78 The Ohio statute prohibited

sive conduct, or threatening, traducing, quarreling, challenging to fight, or
fighting, or... use any vulgar, profane, or indecent language within the pres-
ence or hearing of women or children, in a loud and boisterous manner, is
guilty of a misdemeanor.

CAL. PENAL CODE § 415 (repealed 1974).
170. Cohen v. California, 403 U.S. 15, 16 (1971).
171. Id. at 17 (emphasis omitted).
172. Id. at 23-26.
173. Id. at 21-26.
174. Id. at 25.
175. Id. at 23.
176. See infra notes 177-89 and accompanying text. The Court also has invalidated

restrictions of fighting words on overbreadth and vagueness grounds. See Lewis v. City
of New Orleans, 415 U.S. 130, 134 (1974); Gooding v. Wilson, 405 U.S. 518, 528 (1972).

177. 395 U.S. 444 (1969).
178. Brandenburg v. Ohio, 395 U.S. 444, 444-45 (1969).
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individuals from assembling to advocate the use of violence or crimi-
nal activity in the pursuit of political or social reform.179 Clarence
Brandenburg had conducted a Klan rally on private property, during
which threats against African-Americans and Jews were televised by
a local news station.18 0

Although several weapons were brandished during the rally, the
Court concluded that the rally had failed to create a true threat of
imminent violence sufficient to invoke the State's interests in pre-
serving the peace because the rally was held entirely on private prop-
erty, and attendance was limited to Klan members and the news
media.' 8 ' The Court reasoned that a state may forbid the mere advo-
cacy of violence and the use of force only when a real danger of im-
minent violence is present. 8 2 Because the Ohio statute failed to
distinguish between advocacy of force and actual incitement to law-
less action, the Court held that the First Amendment required invali-
dation of the statute.'8 3

Similarly, in Watts v. United States,'84 the Court reversed a con-
viction under a federal statute making it unlawful to willfully
threaten the life of the President of the United States. 8 5 After re-
ceiving his draft notice, James Watts was arrested during an anti-war
protest for commenting that if he was forced to carry a rifle, the first
person he would shoot would be the President. 8 6

The Supreme Court held that the statute was facially valid be-
cause of the nation's interest in protecting the President. 8 7 Never-
theless, the Court reversed the conviction on the ground that the

179. Id. Brandenburg was charged under the Ohio Criminal Syndicalism statute,
which prohibited individuals from "advocat[ing] ... the duty, necessity, or propriety of
crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplish-
ing industrial or political reform [and the] voluntary assembl[ing] with any society,
group, or assemblage of persons formed to teach or advocate the doctrines of criminal
syndicalism." OHIO REV. CODE ANN. § 2923.13 (repealed 1974).

180. Brandenburg, 395 U.S. at 445-46. Various racial epithets were recorded by the
news crew, including threats to "[b]ury the niggers." Id. at 446 n.1.

181. Id. at 445-46.
182. Id. at 448-49.
183. Id. at 448.
184. 394 U.S. 705 (1969).
185. Watts v. United States, 394 U.S. 705, 705-06 (1969). The federal statute pro-

vided in relevant part:
Whoever knowingly and willfully deposits for conveyance in the mail or

for delivery from any post office or by any letter carrier any letter, paper,
writing, print, missive, or document containing any threat to take the life of
the President of the United States . . . [or] otherwise makes any such threat
against the President .... shall be fined not more than $1000, or imprisoned
not more than five years, or both.

18 U.S.C. § 871(a) (1968) (subsequently amended, 18 U.S.C.A. § 871(a) (Supp. 1992)).
186. Watts, 394 U.S. at 706.
187. Id. at 707.
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government had not met its burden of proving that Watts's com-
ments constituted a true threat to the President as required to justify
an intrusion on the First Amendment. l 88 The Court concluded that
within the context in which Watts's comments were uttered, the
statements were little more than a "very crude offensive method of
stating a political opposition to the President."' 8 9

B. REGULATION OF PROTECTED SPEECH

In addition to the categories of speech falling outside the scope of
First Amendment protection, the Supreme Court has allowed gov-
ernments to restrict protected categories of speech in a limited
number of circumstances. Essentially, governments may restrict pro-
tected speech in three situations: (1) where governments enact time,
place, and manner restrictions on speech; (2) where governments
seek only to restrict a nonspeech aspect of expression unrelated to
the content of the speech, although the restriction infringes on the
speech; and (3) where governments satisfy strict scrutiny by demon-
strating compelling reasons for intruding upon First Amendment
freedoms, and by using the least restrictive means to serve those
compelling interests.' 90

1. Time, Place, and Manner Restrictions

The Court has generally allowed legislatures to place reasonable
time, place, and manner restrictions on speech.19 ' In United States v.
Grace,192 the Court articulated the current test for evaluating the
constitutionality of time, place, and manner restrictions. 19 3 In Grace,
the Court invalidated a federal statute that banned all picketing on
the public sidewalks surrounding the United States Supreme Court
building.' 9 4 The Court explained that governments may place rea-
sonable time, place, and manner restrictions on speech as long as the
restrictions are (1) content neutral, (2) narrowly tailored to serve a
significant government interest, and (3) provide ample alternative

188. Id. at 708.
189. Id.
190. See infra notes 191-206, 207-34 and accompanying text.
191. E.g., Linmark Assocs., Inc. v. Township of Willingboro, 431 U.S. 85, 93-94

(1977); Madison Sch. Dist. v. Wisconsin Employment Relations Comm'n, 429 U.S. 167,
176 (1976). Perhaps the quintessential example of a reasonable time, place, and man-
ner restriction is Justice Holmes's observation that a state may constitutionally pro-
hibit a person from shouting "fire" in a crowded movie theater. Schenck v. United
States, 249 U.S. 47, 52 (1919).

192. 461 U.S. 171 (1983).
193. United States v. Grace, 461 U.S. 171, 177 (1983).
194. Id. at 183-84.
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means of communication. 195 The government argued that it had sig-
nificant interests in protecting and maintaining access to the
Supreme Court grounds and building.196 However, the Court held
that the restriction banning all picketing was not narrowly tailored to
serve the government's interests.197

A 1988 decision, Frisby v. Schultz,198 expanded the reach of time,
place, and manner restrictions to provide special protection for pri-
vate residences. 199 In Frisby, a group of abortion protestors chal-
lenged the validity of an ordinance that prevented them from
picketing outside the home of a physician who performed abor-
tions.2 00 The Court interpreted the ordinance as a ban on all picket-
ing aimed at any particular residence. 20 ' In upholding the ordinance,
the Court first concluded that the ordinance was content neutral be-
cause it banned all residential picketing targeted at any particular
residence, regardless of the content of the picketers' messages. 20 2

Next, the Court reasoned that the ordinance was narrowly tailored to
meet an important governmental interest because it sought to pre-
serve the sanctity of the home and banned only picketing aimed at a
single residence. 20 3 Finally, the Court concluded that the ordinance
did not close alternative channels of communication because picket-
ers could simply picket the entire neighborhood, rather than a single
residence.

204

In reaching its conclusion, the Court emphasized states' interests
in preserving the home as a sanctuary free from the intrusion of un-
welcome viewpoints.20 5 Writing for the Court, Justice Sandra Day
O'Connor noted that although people must endure offending and ob-
jectionable speech in everyday life because of the protection provided

195. Id. at 177.
196. Id. at 182-83.
197. Id.
198. 487 U.S. 474 (1988).
199. Frisby v. Schultz, 487 U.S. 474, 488 (1988). The Court had previously recog-

nized in Cohen that governments may prevent the intrusion of unwelcome views into
the privacy of the home - even though such unwelcome views could not be banned
from public dialogue. Cohen, 403 U.S. at 21 (quoting, Rowan v. Post Office Dep't, 397
U.S. 728, 738 (1970)).

200. Frisby, 487 U.S. at 476-77. The Town of Brookfield, Wisconsin, passed an ordi-
nance that banned all residential picketing. Id. The ordinance provided in relevant
part: "It is unlawful for any person to engage in picketing before or about the resi-
dence or dwelling of any individual in the Town .of Brookfield." Id. at 477 (quoting
BROOKFIELD, WIs., GEN. CODE § 9.17 (1985)).

201. Id. at 488.
202. Id. at 482. In Carey v. Brown, 447 U.S. 455 (1980), the Court invalidated a ban

on all residential picketing except labor related picketing. Carey, 447 U.S. at 457, 470-
71.

203. Frisby, 487 U.S. at 483, 485-86.
204. Id. at 483-84.
205. Id. at 484, 486-87.
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by the First Amendment, governments may intervene to protect cap-
tive audiences in the privacy of their homes.2°

2. Incidental Restrictions of Speech

The Court also has allowed governments to restrict expressive
conduct where the government seeks only to restrict the underlying
conduct, although the restriction incidentally infringes on speech. 20 7

"Expressive conduct" refers to actions designed to convey a particu-
lar message, and which are reasonably likely to be understood by
those who witness the expression. 208 In United States v. O'Brien, 2 W

the Court upheld the conviction of draft protester David Paul
O'Brien, who was charged under the Universal Military Training and
Service Act of 1948 for burning his draft card on the steps of the
South Boston Courthouse.2 10 Although the Court recognized that
O'Brien's actions were sufficiently communicative to invoke the First
Amendment, the Court emphasized that not all expressive activity is
shielded by the First Amendment.211 In so doing, the Court an-
nounced a four-part test to determine when governments may consti-
tutionally restrict expressive conduct.212 The Court stated that a law
which affects expression, albeit incidentally, is valid only

[1] if it is within the constitutional power of the Govern-
ment; [2] if it furthers an important or substantial govern-
mental interest; [3] if the governmental interest is unrelated
to the suppression of free expression; and [4] if the inciden-
tal restriction on alleged First Amendment freedoms is no
greater than is essential to the furtherance of that
interest.

213

The Court concluded that the statute under which O'Brien was
charged satisfied the four-part test.214

206. Id. at 487.
207. United States v. O'Brien, 391 U.S. 367, 376-77 (1968).
208. Spence v. Washington, 418 U.S. 405, 410-11 (1974).
209. 391 U.S. 367 (1968).
210. O'Brien, 391 U.S. at 369-70. O'Brien was charged under a statute penalizing

any person who "forges, alters, knowingly destroys, knowingly mutilates" a draft cer-
tificate card. Id. at 370 (quoting 50 U.S.C. § 462(b) (1968)).

211. Id. at 376. The Court stated: "[W]hen 'speech' and 'non-speech' elements are
combined in the same course of conduct, a sufficiently important governmental inter-
est in regulating the non-speech element can justify incidental limitations on First
Amendment freedoms." Id.

212. Id. at 377.
213. Id.
214. Id. In applying the test to the facts in O'Brien, the Court first reasoned that

Congress could validly require the issuance of draft cards under its constitutional
power to raise and maintain armies. Id. Next, the Court concluded that the statute
furthered an important governmental interest by ensuring the integrity of a system
designed to assist in the efficient maintenance of the national defense. Id. Third, the
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3. Content Regulation and Strict Scrutiny

The Court also has allowed governments to restrict, in certain
circumstances, the content of protected speech where a government
can demonstrate a compelling interest, and where a government
tailors its legislation to restrict only that amount of expression that is
absolutely necessary to serve its compelling interest.215 Although
few restrictions have passed the "least restrictive" requirement of
strict scrutiny, the Court in Burson v. Freeman2 1 6 held that a Ten-
nessee voting statute satisfied both requirements of the test.21 7

In Burson, the Court upheld a ban on political speech within a
one-hundred foot radius of the entrance to polling places.218 Noting
that the statute was a content-based restriction of political speech,
the Court subjected the statute to strict scrutiny.21 9 The Court stated
that the statute served a compelling interest in maintaining the in-
tegrity of the ballot, and was narrowly tailored to restrict only that
speech presenting the greatest threat to ballot integrity, political
speech.220 The Court thus concluded that the statute did not violate
the First Amendment, despite its content regulation of political
speech.

22 '

The Court's flag burning decision in Texas v. Johnson222 illus-
trates the Court's analysis of content-based restrictions of expressive
conduct under strict scrutiny.22 3 In Johnson, the Court held that a
Texas statute prohibiting the desecration of the American flag was
unconstitutional. 224 Gregory Lee Johnson was convicted under the
statute after burning an American flag at a demonstration during the

Court determined that the ban on intentional destruction of draft cards was unrelated
to the suppression of free expression, noting that the statute barred all intentional de-
struction and not just contemptuous or public destruction. Id. at 382. Finally, the
Court held that the prohibition was no more restrictive than necessary to protect the
government's substantial interests. Id.

215. Burson v. Freeman, 112 S. Ct. 1846, 1850 (1992).
216. 112 S. Ct. 1846 (1992).
217. Burson, 112 S. Ct. at 1846.
218. Id. at 1848.
219. Id. at 1851.
220. Id. at 1851-57. The Court traced the development of the secret ballot in

America as an attempt to curb abuses and influence peddling. Id.
221. Id. at 1857-58. The Court noted that "it is the rare case in which we have held

that a law survives strict scrutiny." Id. at 1857.
222. 491 U.S. 397 (1989).
223. Texas v. Johnson, 491 U.S. 397, 403 (1989).
224. Id. at 420. The statute provides in full:

Desecration of Venerated Object. (a) A person commits an offense if he in-
tentionally or knowingly desecrates:

(1) a public monument;
(2) a place of worship or burial; or
(3) a state or national flag.

(b) For purposes of this section, "desecrate" means deface, damage or other-
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1984 Republican National Convention in Dallas, Texas.225 Stating
that the American flag is "pregnant with expressive content," the
Court concluded that the act of burning an American flag during a
political protest was sufficiently expressive to invoke the First
Amendment.226 However, because the statute prohibited only con-
temptuous flag burnings, the Court reasoned that the statute was
content based, and thus Texas had failed to satisfy the third part of
the O'Brien analysis.227 Therefore, the statute was subjected to strict
scrutiny to determine whether it was narrowly tailored to meet a
compelling state interest.228

First, the State argued that the contemptuous burning of the
American flag created a serious potential for violence, and therefore
such conduct could be regulated under the fighting words doctrine.229

In rejecting this argument, the Court relied on its decision in Bran-
denburg and restated the rule that speech must precipitate a credible
threat of imminent violence to fall under the fighting words doc-
trine.230 Because there was no evidence on the record to show that
Johnson's actions had created a serious threat to the peace, the State
could not prohibit Johnson from burning a flag merely because the
act was unsavory to the general public.231

Second, the Court rejected the State's contention that the statute
was narrowly tailored to meet a compelling state interest in protect-
ing the status of the flag as a symbol of national unity.23 2 Because
the State had failed to demonstrate that flag burnings truly jeopard-
ized the flag's status as a symbol of national unity, the Court held

wise physically mistreat in a way that the actor knows will seriously offend
one or more persons likely to observe or discover his action.
(c) An offense under this section is a Class A misdemeanor.

TEX. PENAL CODE ANN. § 42.09 (West 1989). See United States v. Eichman, 496 U.S.
310, 317-19 (1990) (applying Johnson and invalidating on similar grounds a federal ban
on flag burnings).

225. Johnson, 491 U.S. at 399-400.
226. Id. at 405-06.
227. Id. at 403-04, 406-07. The Court concluded that the O'Brien test was inapplica-

ble because (1) the State's interest in preventing breaches of the peace was not impli-
cated on the record and (2) any interest in preserving the flag as a symbol of national
unity required regulation based on the content of the message. Id. at 408-09.

228. Id. at 410-17.
229. Id. at 408-09.
230. Id. at 410. See supra notes 177-83 and accompanying text.
231. Johnson, 491 U.S. at 408-10. The Court stated that "a principal 'function of

free speech under our system of government is to invite dispute.'" Id. at 408-09 (quot-
ing Terminiello v. Chicago, 337 U.S. 1, 4 (1949)).

232. Id. at 410-18. The Court determined that any restriction of expressive conduct
aimed at protecting the status of the American flag is content oriented, thus removing
the inquiry from O'Brien. Id. at 410. Because the Court determined that Johnson's
expression was political speech, the Court concluded that the statute must survive
strict scrutiny to be valid. Id. at 412 (citing Boos v. Barry, 485 U.S. 312, 321 (1988)).
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that the State had failed to demonstrate a compelling interest neces-
sary to survive strict scrutiny.233 The Court therefore concluded that
the statute was unconstitutional under the First Amendment.234

V. ANALYSIS

For lawmakers, lower courts, and commentators who were look-
ing to the United States Supreme Court for a definitive answer on
the constitutionality of hate crime legislation, the decision in R.A. V.
v. City of St. Pau235 provides little guidance.23 6 First, the Court's
analysis is limited to fighting words.23 7 Because hate crimes do not
always involve the kind of face-to-face confrontation required by the
Court's modem fighting words doctrine, the R.A. V. rule may be inap-
plicable to many hate crime laws.238 Second, the rule announced in
R.A. V. is so complex and unwieldy that lower courts attempting to
apply R.A. V. will be able to find sufficient ambiguity within the deci-
sion to uphold or invalidate hate crime legislation.239 Finally, the
Court did not expressly address the constitutionality of hate crime
laws that enhance the penalties for criminal conduct where a biased
motive is found, which is the type of hate crime law that most states
have enacted.240 Therefore, lower courts will be able to distinguish
the St. Paul Bias-Motivated Crime Ordinance from most hate crime
legislation and avoid the binding effect of R.A. V 241

A. HATE SPEECH AS FIGHTING WORDS

The fundamental flaw in R.A. V is the Court's attempt to analyze
the St. Paul ordinance under the fighting words doctrine. 242 The
fighting words doctrine does not provide a satisfactory framework for
analyzing hate crime legislation because the fighting words doctrine
requires the presence of an immediate threat of violence.243 Hate
crimes and hate speech are not always intended to provoke violence,

233. Id. at 410-20. The Court noted that the very fact that the State had argued
that flag burning was likely to induce violence demonstrates that the flag is not in dan-
ger of losing its place as a national symbol of unity. Id. at 419.

234. Id. at 420.
235. 112 S. Ct. 2538 (1992).
236. See infra notes 242-322 and accompanying text.
237. R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 2542 (1992).
238. See infra notes 242-56 and accompanying text.
239. See infra notes 264-85, 297-322 and accompanying text.
240. See supra notes 65-75 and accompanying text.
241. See R.A.V., 112 S. Ct. at 2541 n.2 (noting that Viktora did not challenge the

constitutionality of the Minnesota penalty enhancement hate crime statute). See supra
note 78-79 and accompanying text; see infra notes 297-322, 341-400 and accompanying
text.

242. See supra notes 76-87 and accompanying text.
243. See supra notes 155-89 and accompanying text.
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but often are intended to foster a hostile environment and to convey
the message that the victim is not welcome.244 Therefore, the deter-
mination that governments may constitutionally make content-based
distinctions within traditionally unprotected classes of speech has lit-
tle bearing on hate crime legislation.245

Moreover, the Supreme Court's decisions following Chaplinsky
v. New Hampshire246 seem to have so narrowed the scope of the
fighting words doctrine that fighting words will probably be recog-
nized only in those cases where inflammatory expression precedes vi-
olence.247 The fighting words test originally set out in Chaplinsky
applied to all speech that reasonable persons would understand to be
likely to incite an average individual to violence.248 Although the
0taplinsky rule has not been expressly overturned, its broad lan-
guage cannot be given a literal interpretation when viewed in light of
the Court's subsequent decisions. 24 9

In Brandenburg v. Ohio,25° the Court invalidated a restriction
that prohibited the advocacy of violence, holding that there must be a
threat of imminent violence before governments may constitutionally
restrict speech.251 Similarly, in Cohen v. California,252 the Court ex-
pressly held that distasteful or offensive speech may not be restricted
by governments unless it poses a real and imminent threat of vio-
lence.25 3 The Court held that the mere fact that a particular message
is more likely to cause a hostile reaction than other messages does
not justify governmental restriction absent a true, immediate threat
to the peace.254 Furthermore, in Texas v. Johnson,25 5 the Court re-
fused to invoke the fighting words exception because the State had
failed to show that a flag burning created an immediate threat to the

244. See Mari J. Matsuda, Public Response to Racist Speech: Considering the Vic-
tim's Story, 87 MICH. L. REV. 2320, 2330-35 (1989).

245. See supra notes 88-102 and accompanying text.
246. 315 U.S. 568 (1942).
247. See infra notes 261-63 and accompanying text.
248. See supra notes 158-67 and accompanying text.
249. See infra notes 250-63 and accompanying text. The Court also has employed

the doctrines of overbreadth and vagueness to avoid a direct confrontation with
Chaplinsky. See Lewis v. City of New Orleans, 415 U.S. 130, 134 (1974) (holding that
the words "you goddamn motherfucking police" uttered to a police officer were simply
intended to express disgrace and therefore did not amount to fighting words); Gooding
v. Wilson, 405 U.S. 518, 528 (1972) (holding that the language "you son of a bitch I'll
choke you to death" uttered to a police officer did not constitute fighting words).

250. 395 U.S. 444 (1969).
251. Brandenburg v. Ohio, 395 U.S. 444, 448-49 (1969). See supra notes 177-83 and

accompanying text.
252. 403 U.S. 15 (1971).
253. Cohen v. California, 403 U.S. 15, 20, 25-26 (1971). See supra notes 168-75 and

accompanying text.
254. Cohen, 403 U.S. at 21-23.
255. 491 U.S. 397 (1989).
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peace.25

In light of the Court's post-Chaplinsky decisions, the record in
RA. V. does not reveal facts sufficient to invoke the fighting words
doctrine. 257 When Robert A. Viktora erected and burned the cross
outside his victims' home, they were asleep.258 There was no more
potential for violence on the facts in R.A.V than existed in either
Brandenburg or Cohen.259 In his concurrence, Justice White stated,
"Our fighting words cases have made clear [that] such generalized
reactions are not sufficient to strip expression of its constitutional
protection. The mere fact that expressive activity causes hurt feel-
ings, offense, or resentment does not render the expression
unprotected."'2 60

The fighting words doctrine, as narrowed by the Court to apply
only to face-to-face confrontations that cause an immediate incite-
ment to violence, provides a poor framework for analyzing the range
of expression and conduct designed to be curbed by hate crime legis-
lation.2 61 Because hate messages may be conveyed anonymously dur-
ing the night, the direct confrontation and threat of violence
necessary to invoke the fighting words doctrine may not always be
present. 26 2 Therefore, treating hate speech as limited to fighting
words ignores the essence of the hate crime and hate speech problem,
and fails to resolve whether legislatures may constitutionally restrict
hate speech. 26 3

B. THE TROUBLE WITH THE R.A. V. RULE & EXCEPTIONS

The Court's decision in R.A. V. essentially stands for the proposi-
tion that all viewpoint-based restrictions of speech must be subjected
to strict scrutiny, including subclass restrictions of unprotected
speech.26 Thus, the Court held that the St. Paul ordinance was

256. Johnson, 491 U.S. at 407-10. The Court noted that although flag burnings of-
fend those who view them and may precipitate violent acts, the states' legitimate inter-
ests in preserving the peace are not invoked until a true threat of violence is actually
present. Id. See supra notes 222-34 and accompanying text.

257. See supra notes 76-78 and accompanying text. Compare Johnson, 491 U.S. at
408-10 (stating that a credible threat of imminent violence is required to invoke the
fighting words doctrine) with Chaplinsky, 315 U.S. at 573 (stating that language a rea-
sonable man would consider to incite the average person to violence is sufficient to in-
voke the fighting words doctrine).

258. R.A.V., 112 S. Ct. at 2541.
259. See supra notes 168-75, 177-83 and accompanying text.
260. R.A. V., 112 S. Ct. at 2559 (White, J., concurring).
261. See supra notes 242-56 and accompanying text.
262. Compare R.A. V, 112 S. Ct. at 2541 (involving victims who were indoors and

asleep at the time of the assault) with Chaplinky, 315 U.S. at 569-70 (involving a face-
to-face confrontation).

263. See supra notes 38-75 and accompanying text.
264. See supra notes 88-102 and accompanying text.
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facially invalid because it sought to restrict a subclass of proscribable
fighting words based on the nonproscribable content of the speech.265

In invalidating the ordinance, the Court concluded that the ordinance
did not fall under any of the newly created exceptions to the content-
based restriction rule, and failed to satisfy strict scrutiny.266

The Court's holding that content-based restrictions of tradition-
ally unprotected classes of speech are presumptively invalid is a logi-
cal corollary to the Court's prior holdings regarding expressive
conduct.267 Allowing lawmakers to restrict proscribable speech based
on its proscribable elements, but not its nonproscribable elements, is
analogous to allowing governments to restrict expression on the basis
of the underlying action, but not on the basis of the content of the
message.268 In both situations, governments are allowed to restrict
expression provided that the restrictions are unrelated to the content
of the underlying message.269 Justice White's criticism, that the
Court has historically treated certain classes of speech as entirely un-
protected, is unpersuasive because the Court has never previously ad-
dressed a content-based restriction of a traditionally unprotected
class of speech.270

The Court's position that even traditionally unprotected classes
of speech are not entirely invisible to the First Amendment is not, in
and of itself, objectionable.271 The problems with the Court's deci-
sion stem from the exceptions the Court carved out of its new rule.272

The first exception allows governments to restrict subclasses of tradi-

265. RA.V., 112 S. Ct. at 2550.
266. Id. See supra notes 114-30 and accompanying text.
267. RA. V., 112 S. Ct. at 2544. See, e.g., Johnson, 491 U.S. at 406-07 (stating that

regulations of conduct may incidentally infringe on expression only where such regula-
tion is unrelated to the content of the message); United States v. O'Brien, 391 U.S. 367,
376-77 (1968) (same). See supra notes 209-14, 222-34 and accompanying text.

268. Compare R.A.V., 112 S. Ct. at 2544-45 (stating that although governments may
restrict an entire class of proscribable speech, governments may not make content-
based restrictions of subclasses of traditionally unprotected speech) with Johnson, 491
U.S. at 406-47 (noting that although governments may restrict the conduct associated
with expression, governments may not make restrictions based on the content of the
message conveyed).

269. Compare PRA. V., 112 S. Ct. at 2544-45 (stating that although governments may
restrict an entire class of proscribable speech, governments may not make content-
based restrictions of subclasses of traditionally unprotected speech) with Johnson, 491
U.S. at 406-47 (noting that although governments may restrict the conduct associated
with expression, governments may not make restrictions based on the content of the
message conveyed).

270. Compare R.A. V, 112 S. Ct. at 2545 n.5 (noting that the Court had never previ-
ously addressed the constitutionality of a content regulation of traditionally protected
speech) with id. at 2552-53 (White, J., concurring) (arguing that the Court had consist-
ently maintained that unprotected speech is literally unprotected).

271. See RA. V., 112 S. Ct. at 2543.
272. See supra notes 103-13 and accompanying text.
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tionally unprotected speech where the reason for the content dis-
crimination is the same as that which justifies proscribing the entire
class of speech.273 For example, Congress may constitutionally ban
threats aimed at the President because the very reason that threats
are proscribable, to prevent fear of violence and the disruption that
fear engenders, has additional salience when applied to the Presi-
dent.2 7 4 However, the Court failed to adequately explain why the St.
Paul ordinance did not fall within the scope of this first exception.27 5

If fighting words are proscribable because of the potential for vio-
lence they engender, governments should be permitted to enact hate
crime restrictions because hate crimes inflict additional injuries on
minorities and are especially likely to induce violence.2 76

Furthermore, the Court's second exception purportedly allows
governments to restrict specific subclasses, of speech where govern-
ments seek to restrict only the "secondary effects" of the speech, not
the content of the message.277 The Court cited the Title VII prohibi-
tion of sexual discrimination as an example of this type of exclu-
sion.278 The Court reasoned that such restrictions seek to restrict
only conduct (sexual discrimination in the work place) without refer-
ence to the underlying content of the speech.279 However, the Court
again failed to provide a satisfactory explanation as to why the St.
Paul ordinance did not fall within this exception. Arguably, hate
crime legislation seeks to proscribe only the secondary effects that
hate crimes and hate speech have on their victims. 28 0 Just as Title
VII seeks to limit only the discriminatory effect of sexually deroga-
tory language, the St. Paul ordinance sought to restrict only the dis-
criminatory effect of hate messages. 28 1

The Court's third exception to the R.A.V. rule also is problem-
atic.282 The Court concluded that the third exception, where "no re-
alistic possibility that official suppression of ideas is afoot," did not
apply to the St. Paul ordinance because St. Paul had conceded that
the ordinance was enacted to demonstrate to minority groups that ra-
cially biased hate speech was not tolerated.28 3 However, the Court

273. R.A V., 112 S. Ct. at 2545.
274. Id. at 2546.
275. See supra notes 117-21 and accompanying text.
276. See a.pra notes 104-10 and accompanying text.
277. R.A. V.; 112 S. Ct. at 2546.
278. Id. at 2546-47. Justice Scalia wrote: "Where the government does not target

conduct on the basis of its expressive content, acts are not shielded from regulation
merely because they express a discriminatory idea or philosophy." Id. at 2547.

279. Id.
280. See infra notes 353-62 and accompanying text.'
281. See supra notes 111-12, 122-23, 142-43 and accompanying text.
282. See supra notes 113, 124-25, 144 and accompanying text.
283. R.A. V., 112 S. Ct. at 2548-49.
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failed to provided any guidance as to what constitutes "official sup-
pression of ideas."284 The Court's failure to provide any standard for
this exception may provide lower courts with the freedom to ascribe
their own meaning to the terms "realistic possibility" and "official
suppression."

28 5

After concluding that the ordinance was a content-based restric-
tion of speech failing to satisfy any of the majority's exceptions, the
Court applied strict scrutiny.286 Although acknowledging that St.
Paul had a compelling interest in curbing race-motivated violence,
the Court held that the St. Paul ordinance was invalid because it was
not narrowly tailored.28 7 The Court reasoned that St. Paul could
have achieved its ends by enacting a content-neutral ordinance ban-
ning all intimidating fighting words.288

Justice White argued that the majority's holding on this point es-
sentially means that legislatures must restrict more speech than nec-
essary to meet the majority's definition of "narrowly tailored."'2 9

However, Justice White misread the majority's position.29 The ma-
jority apparently was concerned with the quality of the speech being
restricted, not the quantity.291 The majority viewed the traditional
categories of proscribable speech as analogous to a chemical com-
pound, consisting of both proscribable and nonproscribable ele-
ments.292 Although governments may restrict entire categories of
proscribable speech, the First Amendment prohibits legislatures from
restricting subclasses of proscribable speech based on a nonproscrib-
able element of even traditionally unprotected speech. 293 A narrowly
tailored law may infringe on nonproscribable elements of speech only
when absolutely necessary.2 4 Therefore, a statute that restricts an
entire category of proscribable speech is less intrusive on First
Amendment values than a law that restricts only a small portion of
both proscribable and nonproscribable speech.2 95 A law that limits

284. See id. at 2547, 2549-50.
285. Id. See supra note 113, 124-25 and accompanying text.
286. R.A. V., 112 S. Ct. at 2549-50.
287. Id.
288. Id. at 2550.
289. Id. at 2554 (White, J., concurring).
290. See irkfra notes 126-30, 145-50 and accompanying text.
291. Compare R&A. V., 112 S. Ct. at 2542-44 (arguing that traditionally unprotected

classes of speech are not entirely without First Amendment protection) with id. at
2554-55 (White, J., concurring)(arguing that traditionally unprotected classes of speech
are entirely unprotected by the First Amendment).

292. See R.A. V.. 112 S. Ct. at 2562 (Stevens, J., concurring).
293. Id. at 2543.
294. Id. at 2550.
295. Cf. id. at 2543-45 (stating that traditionally unprotected classes of speech are

not entirely without First Amendment protection and that although governments may
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not only a small portion of proscribable speech, but also proscribes a
small amount of nonproscribable speech would have the impermissi-
ble effect of chilling protected speech. 29

C. POTENTIAL LOOPHOLES

The immediate question left unanswered in the wake of R.A. V. is
the effect the decision will have on existing hate crime legislation.'
In addition to being limited to fighting words, the decision in R.A. V.
is so vague and ambiguous that lawmakers and lower courts may be
able to circumvent the Court's holding. 9 s The divergent analyses ap-
plied by lower courts since R.A. V. demonstrate that the decision has
raised more questions than it has answered regarding the constitu-
tionality of hate crime laws.29

First, most hate crime laws enhance the penalty for existing
crimes when motivated by bias.30 0 These penalty enhancement laws
are clearly distinguishable from the St. Paul ordinance invalidated in
R.A. V. because the St. Paul ordinance criminalized fighting words
containing biased hate messages, regardless of whether any other
criminal conduct was present.30 1 Penalty enhancement hate crime
laws, on the other hand, purport to restrict only the discriminatory
act of selecting a victim in the commission of a crime based on the
victim's membership in a disfavored class.302 Because the facts of
R.A. V. did not involve a penalty enhancement hate crime law, lower
courts addressing such legislation are arguably not bound by the
Court's decision.3 03

The Court's explanation of the secondary effects exception in
R.A. V. indicates that penalty enhancement statutes may be excluded
from the scope of the Court's holding by falling under the second ex-
ception to the Court's rule. Within the Court's explanation of the
"secondary effects" exception, the Court differentiated between the
punishment of speech itself and the use of speech to establish the
existence of underlying conduct:

restrict speech based on proscribable elements, governments may not restrict speech
based on nonproscribable elements of the expression).

296. Cf. id. at 2558-60 (White, J., concurring). Justice White conceded that, even as
limited by the Minnesota Supreme Court, the St. Paul ordinance was overbroad de-
spite being facially valid because of the chilling effect the ordinance would have on
protected speech. See supra note 151 discussing overbreadth.

297. See supra notes 65-75 and accompanying text.
298. See infra notes 300-16 and accompanying text.
299. See infra notes 341-84 and accompanying text.
300. See supra notes 65-75 and accompanying text.
301. See supra note 78 and accompanying text.
302. See supra notes 67-72 and accompanying text; see infra notes 351-69 and ac-

companying text.
303. R.A. V., 112 S. Ct. at 2541 n.2. See infra notes 344-62 and accompanying text.
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[Because] words can in some circumstances violate laws di-
rected not against speech but against conduct (a law against
treason, for example, is violated by telling the enemy the na-
tion's defense secrets), a particular content-based subcat-
egory of a proscribable class of speech can be swept up
incidentally within the reach of a statute directed at conduct
rather than speech. 3°4

Certainly, lower courts could rely on the secondary effects ex-
ception to uphold penalty enhancement laws by reasoning that such
laws are designed to reach only conduct, the selection of the victim
based on the victim's race, color, creed,. or national origin.3 0 5 There-
fore, a court could conclude that a statute which increases the pen-
alty for an assault because of a defendant's biased motive in selecting
a victim is constitutional under the second exception to the R.A. V.
rule.3 °6 Speech used to convict a racist under a penalty enhancement
hate crime law is arguably no different from the speech used to con-
vict the traitor described in the Court's illustration in R.A. V.30 7

A second problem with the Court's holding in RA. V. involves
the majority's third exception, under which content-based restric-
tions of subclasses of proscribable speech may stand as long as there
is "no realistic possibility that official suppression of ideas is
afoot.1308 The third exception to the RA. V. rule may provide a po-
tential loophole for courts desiring to uphold the constitutionality of
hate crime legislation.3 09 The Court concluded that the danger of of-
ficial suppression of ideas was present in R.A. V. because the City of
St. Paul admitted that it had passed the ordinance to demonstrate the
City's intolerance for hate crime.3 10 But in light of R.A. V., legisla-
tures are not likely to offer such content-based justifications for hate
crime laws in the future because- such admissions would defeat any

304. R.A.V., 112 S. Ct. at 2546.
305. See infra notes 344-62 and accompanying text.
306. See Dobbins v. State, 605 So. 2d 922, 925 (Fla. Ct. App. 1992) (arguing that the

Florida hate crime law merely punishes the discriminatory effect of the assailant's bi-
ased selection of a victim, and quoting the Court's discussion of Title VII's exclusion
from the R.A. V. rule), jurisdiction accepted, - So. 2d - (Fla. Dec. 23, 1992) (Table No.
80,580).

307. See RA. V., 112 S. Ct. at 2546. However, it could be argued that a statute that
criminalizes treason seeks only to prohibit conduct, and speech uttered by the defend-
ant is relevant only in determining whether he gave information to the enemy. On the
other hand, the use of speech uttered by a defendant charged under a penalty en-
hancement hate crime statute is used not only to belie the defendant's guilt, but also to
further punish the defendant for his bigoted motive. See infra notes 385-93 and accom-
panying text.

308. R.A.V., 112 S. Ct. at 2547.
309. Id.
310. Id. at 2548. See supra notes 124-25 and accompanying text.
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attempt to invoke the third exception to the R.A. V. rule.3 1 ' Yet, be-
yond the facts of R.A. V., the decision fails to provide a test for ascer-
taining the threshold for "a realistic possibility that official
suppression of ideas is afoot.13 12 The Court's failure to define a clear
test for its third exception will allow lower courts the freedom to de-
termine when "official suppression" is present.3 13

Third, the Court in R.A. V. expressly stated that laws aimed at
protecting particular groups, rather than -the content of particular
speech, were excluded from its holding.314 The Court noted that
"[w]hat we have here, it must be emphasized, is not a prohibition of
fighting words that are directed at certain persons or groups (which
would be facially valid if it met the requirements of the Equal Pro-
tection Clause). '3 15 Legislatures, therefore, may constitutionally pro-
hibit only fighting words aimed at ethnic minorities, provided that
such laws survive equal protection analysis.3 1 6

Finally, the ordinance invalidated in RA. V. prohibited the plac-
ing of certain offensive symbols on either public or private prop-
erty.317 However, lawmakers could draft legislation to utilize the
Court's exclusion of speech aimed at a singular residence from First
Amendment protection, similar to the ordinance the Court upheld in
Frisby v. Schultz. 318 In Frisby, the Court held that governments
have a compelling interest in protecting the sanctity of the private
residence from the invasion of offensive messages that otherwise
would be protected by the First Amendment. 1 9 The ordinance at is-
sue in Frisby was upheld because it was narrowly tailored to meet a
compelling governmental interest. 320 Lawmakers could draft similar
laws that would prohibit the placing of certain offensive objects on
private residential property, or aiming such symbols at particular
residences.321 Although such an extension of Frisby would not ban
all hate crime, it would at least restrict the most egregious forms of
its usage: where hate crimes are used, as in RA. V., to intimidate per-
sons in the privacy of their own homes. 322

311. See RA.V., 112 S. Ct. at 2547.
312. See id.
313. See supra note 113 and accompanying text.
314. RA V., 112 S. Ct. at 2548.
315. Id.
316. Id.
317, ST. PAUL, MINN., LEGIs. CODE § 292.02 (1990).
318. 487 U.S. 474 (1988). See supra notes 198-205 and accompanying text.
319. Frisby v. Schultz, 487 U.S. 474, 484-88 (1988).
320. Id. at 488.
321. See supra notes 198-205 and accompanying text.
322. Cf United States v. Lee, 935 F.2d 952 (8th Cir. 1991) (upholding the convic-

tion, under 18 U.S.C. § 241 (1988), which prohibits conspiracies designed to deprive in-
dividuals of civil liberties, of a defendant for burning a cross outside a racially mixed
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D. ALTERNATIVES

In view of the alternatives available to the Court in R.A. V., it is
difficult to understand why the Court chose to construct its intricate
new rule of First Amendment jurisprudence and ignore the funda-
mental issues surrounding hate crime legislation. The Court could
have applied an analysis that would have more clearly established
the constitutionality or unconstitutionality of hate crime legislation
to be followed.

For example, the Court could have followed the analysis it ap-
plied to expressive conduct in Johnson.323 The Court in Johnson con-
cluded that (1) the United States v. O'Brien3 24 analysis for expressive
conduct did not apply because the restriction sought to restrict only
contemptuous flag burnings, and therefore was a content-based re-
striction; (2) the fighting words doctrine did not apply because no
credible threat of imminent violence was created by the flag burning;
and (3) the statute failed to satisfy strict scrutiny.325

If the Court had applied the Johnson analysis, the Court first
would have determined whether the ordinance came within the scope
of the O'Brien rule for expressive conduct.326 Because the Court in
R.A. V. concluded that the St. Paul ordinance restricted speech on the
basis of content, the O'Brien test would have been inapplicable. 327

Second, as in Johnson, the Court also would have found the fighting
words doctrine inapplicable to the facts of R.A. V. because the record
did not reveal a true threat of immediate violence as a result of
Viktora's cross burning.328 Finally, the Court would have subjected
the ordinance to strict scrutiny, as the Court in R.A.V. eventually
applied.3 29

As another option, the Court could have created a new category
of unprotected expression for hate speech similar to fighting words,
private libel, and obscenity.330 Categorical exclusion of hate speech
from First Amendment protection would have afforded governments
the greatest latitude to legislate in this area.331 Alternatively, the

housing complex); United States v. Hayward, 772 F. Supp. 399 (N.D. Ill. 1991) (same).
See supra notes 78-79 and accompanying text.

323. See supra notes 222-34 and accompanying text.
324. 391 U.S. 367 (1968).
325. See supra notes 209-14 and accompanying text.
326. See supra notes 209-14 and accompanying text.
327. See supra notes 124-25 and accompanying text.
328. See supra notes 76-78 and accompanying text.
329. See supra notes 126-30 and accompanying text.
330. See supra notes 155-89 and accompanying text.
331. See supra notes 47-52 and accompanying text. Creating an entirely separate

class of unprotected speech for hate speech arguably would avoid the majority's newly
announced rule because legislatures then would be proscribing an entire class of pros-
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Court could have treated hate speech as a separate class of fully pro-
tected speech, analogous to political speech.33 2 Such a classification
would have automatically invoked strict scrutiny of legislative at-
tempts to restrict hate speech.333 The Court then would have deter-
mined whether such laws serve compelling interests and are
narrowly drawn.334

Any of these alternatives could have been employed to uphold or
to invalidate the St. Paul ordinance in a manner clearly communicat-
ing the permissibility or impermissibility of hate crime legislation.335

Yet the Court chose not to address the constitutionality of hate crime
legislation directly.336 Instead, the Court created a rule barring all
content restrictions of speech, both protected and unprotected.3 37 In
failing to address the status of hate crime directly, the Court has ef-
fectively limited R.A. V. to cases involving hate crime legislation re-
stricting fighting words.338 Because fighting words are already
punishable under the First Amendment, it is doubtful that another
statute similar to the St. Paul ordinance will ever come before the
Court.3 3 9 Thus, until the Court addresses the constitutionality of
hate crime legislation unconnected to fighting words, the status of
such laws remains unclear3 40

E. SUBSEQUENT APPLICATIONS OF R.A. V.

The courts that have subsequently applied R.A. V. to hate crime
legislation have been divided in their results.34 1 This division high-
lights the Court's failure in R.A. V. to resolve the constitutionality of
hate crime laws.342 Two lower courts have relied on R.A. V. to uphold
the constitutionality of penalty enhancement hate crime laws, while
two other courts have cited R.A. V. in reaching the opposite result.343

In State v. Plowman,344 the Oregon Supreme Court upheld a
statute criminalizing the intentional infliction of physical injury be-

cribable speech, as opposed to a content-based subclass of proscribable speech. See
supra notes 88-102 and accompanying text.

332. Cf. Burson v. Freeman, 112 S. Ct. 1846, 1850-51, 1857-58 (1992)(upholding a
content-based restriction of political speech).

333. Id. at 1851.
334. See id. at 1851-55.
335. See supra notes 323-34 and accompanying text.
336. See supra notes 38-46, 88-102 and accompanying text.
337. See supra notes 88-102 and accompanying text.
338. See supra notes 88-102, 155-89, 242-63 and accompanying text.
339. See supra notes 155-89, 242-63 and accompanying text.
340. See infra notes 397-400 and accompanying text.
341. See infra notes 344-84 and accompanying text.
342. See infra notes 397-400 and accompanying text.
343. See infra notes 344-62, 363-84 and accompanying text.
344. 838 P.2d 558 (Or. 1992).
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cause of the assailant's perception of the victim's race, color, religion,
national origin, or sexual orientation.3 45 However, the court deter-
mined that it was not bound by the United States Supreme Court's
decision in R.A. V. because the Court in R.A. V. did: not address pen-
alty enhancement laws.346

In Plowman, Darin Dale Plowman was charged and convicted
under a penalty enhancement statute for assaulting two Latino
youths. 3 47 During the attack, Plowman and his accomplices shouted
various racial epithets such as "[t]hey're just fucking wetbacks. '3 48

In upholding the statute, the Oregon Supreme Court first reasoned
that the statute did not seek to punish expression or opinion, but
sought only to proscribe particular conduct, the act of choosing a vic-
tim in the commission of a crime based on the victim's membership
in a particular class.3 49 Furthermore, the court stated that the stat-
ute did not directly infringe on the freedom of expression.35 0 The
court concluded that a conviction under the statute did not require
the presence of expression.3 5 l The fact that speech may be relevant
to convict a defendant under the statute did not sway the court be-
cause, as the court stated, "Speech is often used to prove crimes that
do not proscribe speech."3 52

Similarly, in Dobbins v. State,3 53 the Florida District Court of
Appeal for the Fifth District upheld the constitutionality of a penalty
enhancement statute.3 5 Michael Earl Dobbins was convicted of

345. State v. Plowman, 838 P.2d 558, 560 (Or.), petition for cert. filed, 61 U.S.L.W.
2149 (U.S. Nov. 23, 1992)(No. 92-6702). The Oregon statute provides:

Intimidation in the first degree.
(1) Two or more persons acting together commit the crime of intimida-

tion in the first degree, if the persons:
(a)(A) Intentionally, knowingly, or recklessly cause physical injury to an-

other because of their perception of that person's race, color, religion, national
origin or sexual orientation; or (B) With criminal negligence cause physical in-
jury to another by means of a deadly weapon because of their perception of
that person's race, color, religion, national origin or sexual orientation;

(b) Intentionally, because of race, color, religion, national origin or sexual
orientation of another, place that person in fear of imminent serious physical
injury; or

(c) Commit such acts as would constitute the crime of intimidation in the
second degree, if undertaken by one person acting alone.
(2) Intimidation in the first degree is a Class C felony.

OR. REV. STAT. § 166.165 (1991).
346. Plowman, 838 P.2d at 565.
347. See supra notes 1-3 and accompanying text.
348. Plowman, 838 P.2d at 565.
349. Id. at 563-64.
350. Id. at 564.
351. Id.
352. Id. The court also concluded that the statute was not overbroad or unconstitu-

tionally vague. Id. at 560-62.
353. 605 So. 2d 922 (Fla. Dist. Ct. App. 1992).
354. Dobbins, 605 So. 2d at 923 (Florida District Court of Appeal, Fifth District, up-
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criminal battery and sentenced under the penalty enhancement pro-
visions of Florida's hate crime statute.355 Dobbins assaulted a fellow
member of the "Skinheads," an openly anti-Semitic group, after
learning of the victim's undisclosed Jewish heritage.3 " Throughout
the attack, Dobbins uttered comments such as "Jew boy" and "[d]ie
Jew boy."'3 57

The court noted that Florida's penalty enhancement statute was
distinguishable from the St. Paul ordinance invalidated in R.A. V. be-
cause the Florida statute punished criminal acts, whereas the St.
Paul ordinance punished opinion.3 m The court concluded that the
statute did not punish viewpoint, but rather proscribed the particular
conduct of selecting a victim in the commission of a crime because of
the victim's membership in a certain class.359 The court acknowl-
edged that an assailant's motive is relevant under the statute.360

However, the court upheld the statute because the court reasoned
that the Legislature had sought to punish the discriminatory act of
choosing the victim based on bias and not the bigoted motive itself.3 61

The court also maintained that even if the statute impermissibly in-
fringed on viewpoint, the statute nevertheless was narrowly tailored
to meet a compelling interest sufficient to satisfy strict scrutiny.362

The Wisconsin and Ohio Supreme Courts have interpreted
R.A. V. to strike down penalty enhancement hate crime legislation.
In State v. Mitchell,m3 the Wisconsin Supreme Court applied R.A. V.
to invalidate a penalty enhancement statute.3 Todd Mitchell was

holding the validity of FLA. STAT. ANN. § 775.085 (West 1989) under vagueness and
First Amendment challenges). Contra Richards v. State, 608 So. 2d 917 (Fla. Ct. App.
1992) (Florida District Court of Appeal, Third District, invalidating FLA. STAT. ANN.
§ 775.085 (West 1989) on vagueness grounds).

355. Id. The Florida statute provided: "The penalty for any felony or misde-
meanor shall be reclassified as provided in this subsection if the commission of such
felony or misdemeanor evidences prejudice based on the race, color, ancestry, ethnic-
ity, religion, sexual orientation, or national origin of the victim." FLA. STAT. ANN.
§ 775.085 (West 1989).

356. Dobbins, 605 So. 2d at 923. See supra notes 4-5 and accompanying text.
357. Dobbins, 605 So. 2d at 923.
358. Id. at 923-24. The Florida court acknowledged that the Wisconsin Supreme

Court had reached a contrary result on similar facts in State v. Mitchell, 485 N.W.2d
807 (Wis.), cert. granted sub nom., Wisconsin v. Mitchell, 113 S. Ct. 810 (1992). The
Florida court, however, did not find the rationale of Mitchell persuasive. Dobbins, 605
So. 2d at 924.

359. Id.
360. Id. at 925.
361. Id.
362. Id. at 925-26.
363. 485 N.W.2d 807 (Wis. 1992).
364. Mitchell, 485 N.W.2d at 815. The Wisconsin Supreme Court decided Mitchell

within twenty-four hours of the United State Supreme Court's decision in RA. V. See
id. at 807.

1993] 1147



1148 CREIGHTON LAW REVIEW [Vol. 26

convicted of aggravated battery and sentenced under the Wisconsin
hate crimes statute, which enhanced the penalty for crimes commit-
ted because of the "race, religion, color, disability, sexual orientation,
national origin or ancestry" of the victim. 365 Mitchell and a group of
young African-Americans had assaulted a Caucasian youth after
watching the film Mississippi Burning.366 Mitchell incited the group
with comments such as "[d]o you all feel hyped up to move on some
white people?" 367 When the victim came into view, Mitchell shouted,
"You all want to fuck somebody up? There goes a white boy; go get
himn."368

The Wisconsin Supreme Court concluded that the statute pun-
ished both opinion and expression, and therefore was invalid under
the First Amendment. 369 In reaching its decision, the court reasoned
that because the underlying conduct was already punishable, all that
remained to be punished under the statute was the assailant's mo-
tive.370 The court contended that the punishment of motive
amounted to viewpoint regulation and that the regulation of view-
points was prohibited by the First Amendment. 37 1

365. Mitchell, 485 N.W.2d at 809 n.1. The Wisconsin statute provided:
(1) If a person does all of the following, the penalties for the underlying

crime are increased as provided in sub. (2):
(a) Commits a crime under chs. 939 to 948.
(b) Intentionally selects the person against whom the crime under par.

(a) is committed or selects the property that is damaged or otherwise affected
by the crime under par. (a) in whole or in part because of the actor's belief or
perception regarding the race, religion, color, disability, sexual orientation, na-
tional origin or ancestry of that person or the owner or occupant of that prop-
erty, whether or not the actor's belief or perception was correct.

(2)(a) If the crime committed under sub. (1) is ordinarily a misdemeanor
other than a Class A misdemeanor, the revised maximum fine is $10,000 and
the revised maximum period of imprisonment is one year in the county jail.

(b) If the crime committed under sub. (1) is ordinarily a Class A misde-
meanor, the penalty increase under this section changes the status of the
crime to a felony and the revised maximum fine is $10,000 and the revised
maximum period of imprisonment is 2 years.

(c) If the crime committed under sub. (1) is ordinarily a felony, the maxi-
mum fine prescribed by law for the crime may be increased by not more than
$5000 and the maximum period of imprisonment prescribed by law for the
crime may be increased by not more than 5 years.
(3) This section provides for the enhancement of the penalties applicable to
the underlying crime. The court shall direct that the trier of fact find a spe-
cial verdict as to all of the issues specified in sub. (1).

WIS. STAT. ANN. § 939.645 (West 1992).
366. Mitchell, 485 N.W.2d at 809.
367. Id.
368. Id.
369. Id. at 817.
370. Id. at 812.
371. Id. at 811-13 (citing Texas v. Johnson, 491 U.S. 397, 414 (1989); Abood v. De-

troit Bd. of Educ., 431 U.S. 209, 234-35 (1977); United States v. Schwimmer, 279 U.S.
644, 654 (1929)(Holmes, J., dissenting), overruled by Girouard v. United States, 382 U.S.
61 (1946)).
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Furthermore, the court noted that proving a biased motive neces-
sarily requires an examination of a defendant's speech and expres-
sion.3 72 Therefore, the statute also was unconstitutionally overbroad
because of its chilling effect on speech. 373 The court stated that the
penalty enhancement statute would result in self-censorship out of
the fear that expression of certain ideas and association with certain
groups could gain possible relevance in future prosecutions. 374

Although conceding that the St. Paul ordinance invalidated in R.A. V.
was distinguishable from the Wisconsin statute in Mitchell, the Wis-
consin Supreme Court nevertheless relied on R.A. V. to support the
proposition that governments may not restrict viewpoint.3 75

Finally, in State v. Wyant,3 76 the Ohio Supreme Court invali-
dated a penalty enhancement statute which increased the penalties
for certain crimes committed because of a biased motive.377 David
Wyant was sentenced under the Ohio hate crime statute after threat-
ening an African-American couple that had rented the campsite ad-
joining Wyant's camp at a state park.378 After being notified by park
officials that there had been complaints regarding loud music and
noise emanating from the Wyant campsite, Wyant began shouting ra-
cial epithets and threats, such as "I ought to shoot that black
motherfucker," and "I ought to kick his black ass."' 379 The couple
complained to park officials and left the campgrounds. 380

Wyant was convicted of aggravated menacing and sentenced
under the penalty enhancement provisions of Ohio's hate crime stat-
ute.3 8 ' Citing R.A. V., the Ohio Supreme Court reversed and held
that the statute unconstitutionally infringed on the viewpoint of the

372. Id. at 815.
373. Id.
374. Id. at 816 (quoting Susan Gellman, Sticks and Stones Can Put You in Jail But

Can Words Increase Your Sentence? Constitutional and Policy Dilemmas of Ethnic
Intimidation Laws, 39 UCLA L. REv. 325, 360-61 (1991)).

375. Id. at 815 (quoting R.A. V., 112 S. Ct. at 2550).
376. 597 N.E.2d 450 (Ohio 1992).
377. State v. Wyant, 597 N.E.2d 450, 452-53. (Ohio), petition for cert. filed, 61

U.S.L.W. 3303 (U.S. Sept. 29, 1992) (No. 92-568).
378. Wyant, 597 N.E.2d at 450. The Ohio statute provided:

Ethnic intimidation.
(A) No person shall violate section 2903.21, 2903.22, 2909.06, or 2909.07, or

division (A)(3), (4), or (5) of section 2917.21 of the Revised Code by reason of
the race, color, religion, or national origin of another person or group of per-
sons.

(B) Whoever violates this section is guilty of ethnic intimidation. Ethnic
intimidation is an offense of the next higher degree that the offense the com-
mission of which is a necessary element of ethnic intimidation.

OHIO REV. CODE ANN. § 2927.12 (Anderson 1991).
379. Wyant, 597 N.E.2d at 450.
380. Id.
381. Id.
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assailant by punishing motive.382 Furthermore, the court found that
the statute relied directly on speech and expression as a necessary el-
ement in proving that the underlying offense was motivated by
bias.38 3 The court concluded that such encroachment on First
Amendment freedoms was unconstitutional under the United States
Supreme Court's decisions in RA. V. and prior cases. 384

Despite the lack of unanimity on the issue, penalty enhancement
hate crime statutes should be invalidated under the First Amend-
ment. Penalty enhancement hate crime laws purport to punish only
the bias-motivated conduct of selecting a victim in the commission of
a crime based on the victim's membership in a disfavored class.38s

However, because the underlying criminal act is already punishable
under existing criminal statutes, all that remains for penalty en-
hancement laws to punish is an assailant's motive.386 An assailant
who attacks a victim in anger is guilty of assault.- 7 But an assailant
who attacks a victim because of the assailant's biased hatred of a par-
ticular group can be charged under a penalty enhancement statute

382. Id. at 453-56.
383. Id. at 456-57.
384. Id. at 456-59.
385. See supra notes 344-62 and accompanying text.
386. See supra notes 344-62 and accompanying text. Capital University Law Pro-

fessor Susan Gellman has stressed the distinction between intent and motive. Gell-
man, 39 UCLA L. REV. at 363-68. Professor Gellman raised this distinction to
demonstrate that even laws designed to punish only the criminal conduct accompany-
ing hate crimes are nevertheless unconstitutional because they effectively punish mo-
tive. Id. at 363.

Although governments may punish intentional criminal conduct, Professor Gell-
man has argued that governments may not constitutionally punish the underlying mo-
tive because of the constraints imposed by the First Amendment. Id. at 362-63.
Professor Gellman wrote: "The First Amendment prevents the state from using gov-
ernmental power to control or penalize thought and opinion, even when the opinion is
repugnant, the state's effort is well intentioned, and the societal problem addressed is
serious." Id.

Thus, a government may criminalize murder and rely on a defendant's spoken
words - "I'm going to kill my wife" - to prove the requisite intent for murder. See
id. at 363-68. However, the defendant's intent is separate from his motive or his under-
lying reason for acting. Id. at 364-65. Whereas a state may introduce evidence of mo-
tive (desire to obtain life insurance proceeds under his wife's policy) in establishing the
defendant's intent (to kill his wife), a government may not separately punish the de-
fendant's motive. Id.

387. E.g., NEB. REV. STAT. § 28-310 (Reissue 1991). The statute provides:
(1) A person commits the offense of assault in the third degree if he:

(a) Intentionally, knowingly, or recklessly causes bodily injury to another
person; or
(b) Threatens another in a menacing manner.

(2) Assault in the third degree shall be a Class I misdemeanor unless com-
mitted in a fight or scuffle entered into by mutual consent, in which case it
shall be a Class II misdemeanor.
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and may face an increased penalty because of his bigoted motive.M
Allowing governments to punish individual motive, no matter

how abhorrent the motive may be, is tantamount to allowing govern-
ments to control thought.38 9 The rights of individuals to hold partic-
ular beliefs lies at the very core of the First Amendment.39g As
Justice Oliver Wendell Holmes, Jr., once wrote, "[I]f there is any
principle of the Constitution that more imperatively calls for attach-
ment than any other it is the principle of free thought - not free
thought for those who agree with us but freedom for the thought
that we hate."391 Additionally, penalty enhancement hate crime laws
serve to chill speech because the associations, predilections, and
thoughts of defendants become relevant under penalty enhancement
laws in demonstrating the defendants' biased motives.392 Therefore,
individuals will consciously and subconsciously police their actions to
avoid potential prosecution. 393

The divergent conclusions reached by the lower courts clearly
demonstrate that the constitutionality of penalty enhancement hate
crime laws remains unresolved.394 Additionally, the fact that all four
cases cited R.A.V. in reaching their conclusions illustrates that the
Supreme Court's decision in R.A.V. failed to provide any real gui-
dance. 395 Therefore, it is imperative that the Court definitively es-

388. See supra notes 344-84 and accompanying text.
389. See supra notes 16-20 and accompanying text. Professor Gellman also has em-

phasized the crucial distinction between a government's interest in preventing violence
and an interest in eliminating bigotry and hatred among private citizens. Gellman, 39
UCLA L. REV. at 380. Whereas the former is among the most fundamental elements
of a state's police power, the latter raises the specter of thought control. Id. Professor
Gellman has argued that laws criminalizing or even raising the penalty of otherwise
criminal activity when racially motivated impermissibly penalize the viewpoints of the
speakers. Id. at 362-68.

390. Abood, 431 U.S. at 234-35. See supra note 20 and accompanying text.
391. Schwimmer, 279 U.S. at 654-55 (Holmes, J., dissenting).
392. See Mitchell, 485 N.W.2d at 809 (noting that the trial court admitted evidence

that defendants had viewed the film Mississippi Burning immediately before the
assault).

393. Gellman, 39 UCLA L. REV. at 381-85. Professor Gellman has argued that al-
lowing governments to punish bigoted motive through hate crime legislation serves to
significantly "chill" freedom of expression. Id. Because successful prosecution under
hate crime laws necessarily requires a determination of the assailant's biased motive,
any words an assailant may have uttered before or during the commission of a crime
become relevant in subsequent proceedings under such laws. Id. at 360-61. Moreover,
evidence as to organizational memberships, prior statements, or even the types of liter-
ature owned or consumed by the assailant also may be offered to demonstrate bias. Id.
Therefore, Professor Gellman has contended that individuals will consciously and sub-
consciously police their expressions and associations to avoid being penalized in the fu-
ture. Id. See supra note 151 and accompanying text.

394. See supra notes 344-84 and accompanying cases.
395. See Plowman, 838 P.2d at 565; Dobbins, 605 So. 2d at 923; Mitchell, 485 N.W.2d

at 814; Wyant, 597 N.E.2d at 458. See supra notes 297-384 and accompanying text.
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tablish that hate crime laws, including penalty enhancement laws,
are unconstitutional 396

The Court may be signalling that it is prepared to shed further
light on the constitutionality of hate crime legislation because the
Court recently granted certiorari in Mitchell.3 9 7 Furthermore, peti-
tions for certiorari have been filed in both Wyant and Plowman.398

Because the Mitchell case involves a penalty enhancement statute,
the Court's review should at least clarify whether its holding in
R.A. V. applies to such laws.3

9 In any event, the Court will be forced
to revisit R.A. V. and to eliminate some of its patent ambiguities. 4° °

VII. CONCLUSION

The problem with prohibiting hate crime and hate speech resides
not in the legitimacy of the desired end, but in the permissibility of
the chosen means. Governments undoubtedly have the right, if not
the duty, to take steps to eliminate hate speech and hate motivated
violence. But governments must seek to punish cross burnings and
other hate motivated conduct through content-neutral restrictions
such as laws punishing terrorism, arson, trespassing, and property de-
struction. 40 Governments may not seek to punish the underlying
motive of the crime, for such laws put governments in the dangerous
business of policing thought and opinion - a role prohibited by the
First Amendment.

Against the backdrop of insurmountable adversity, governments
and societies, armed with good intentions, have met their greatest
folly. Book burnings, McCarthyism, and the internment of Japanese-
Americans during World War II all illustrate the dangers associated
with the suspension of individual rights in the name of "just" causes.
"Men feared witches and burnt women. ' 40 2 Although the prevention
of bigotry and bias-motivated violence are certainly worthy aspira-
tions, governments may not seek legitimate goals by trampling First
Amendment rights. If governments are allowed to punish race moti-
vated violence, what is to prevent governments from punishing con-

396. See supra notes 385-95 and accompanying text.
397. Cf. State v. Mitchell, 485 N.W.2d 807 (Wis.), cert. granted sub nom, Wisconsin

v. Mitchell, 113 S. Ct. 810 (1992).
398. State v. Wyant, 597 N.E.2d 450 (Ohio), petition for cert. filed, 61 U.S.L.W. 3303

(U.S. Sept. 29, 1992) (No. 92-568); State v. Plowman, 838 P.2d 558 (Or.), petition for
cert. filed, 61 U.S.L.W. 2149 (U.S. Nov. 23, 1992)(No. 92-6702).

399. See supra notes 70-72, 363-75 and accompanying text.
400. See supra notes 235-41 and accompanying text.
401. See supra note 79.
402. Whitney v. California, 274 U.S. 357, 376 (1926) (Brandeis, J., concurring).
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duct motivated in opposition of the government, or any other motive
the majority deems dangerous to the existing order?

Hate crime laws inevitably create more problems than they re-
solve. First, the practical application of hate crime laws would make
relevant all prior comments, acts, associations, and predilections of
the accused to demonstrate biased motivation. Granting governments
the power to inquire into the private lives of its citizens conjures up
images of an Orwellian nightmare, in contravention of the individual
rights secured by the Constitution.403 Second, the inherent difficulty
in defining the scope and depth of "hate crime" for purposes of hate
crime legislation would impermissibly grant lawmakers the arbitrary
power to regulate thought and expression. 40 4 Finally, because the of-
ficial proscription of hate speech is unlikely to eliminate or even re-
duce the underlying hatred that engenders hate crime, it is difficult
to justify exposing First Amendment freedoms to the dangers of
censorship.

In R.A. V. v. City of St. Paul,405 the United States Supreme Court
declined the opportunity to conclusively establish the invalidity of
laws seeking to punish bigoted motive under the First Amendment.
Instead, the Court's holding in R.A. V. has further clouded the issue
and has left the constitutional validity of hate crime laws in question.
To dispel the confusion surrounding the constitutionality of such
laws, the Supreme Court must send a clear signal to the lower courts
by definitively establishing that hate crime laws punish viewpoint
and motive, and therefore are prohibited by the First Amendment.
The Court should clearly state that government regulation of motive
- no matter how abhorrent the motivation may be - is prohibited
by the First Amendment. The Court must extend this principle to
all hate crime laws. As noted by Justice Antonin Scalia in R.A. V.,
governments may devise any multitude of means to punish cross
burnings "without adding the First Amendment to the fire.''406

Michael S. Degan-'94

403. See GEORGE ORWELL, 1984 (1949).
404. See supra notes 53-64 and accompanying text.
405. 112 S. Ct. 2538 (1992).
406. R.A.V. v. City of St. Paul, 112 S. Ct. 2539, 2550 (1992).
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