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A MISSED OPPORTUNITY TO DEFINITIVELY APPLY
THE CENTRAL HUDSON TEST: FANE V. EDENFIELD*

INTRODUCTION

In 1976, the United States Supreme Court in Virginia State
Board of Pharmacy v. Virginia Citizens Consumer Council, Inc.1 ex-
tended the protection of the First Amendment of the United States
Constitution to commercial speech.2 Four years later, the Court in
Central Hudson Gas & Electric Corp. v. Public Service Commission3

formulated a four-part test for determining the constitutionality of a
restriction on commercial speech.4 First, according to the Court in
Central Hudson, the speech must not be misleading and it must con-
cern lawful activity.5 Second, the asserted state interest promoted by
the restriction must be substantial.6 Third, the restriction must di-
rectly advance the asserted state interest.7 Finally, the restriction
must not be more extensive than necessary to serve the asserted
state interest.8 In Board of Trustees v. Fox,9 the Court modified this
fourth part of the Central Hudson test to require only a "reasonable
fit" between the asserted state interest and a restriction on commer-
cial speech.10

* On April 26, 1993, the United States Supreme Court affirmed the Eleventh

Circuit's decision. See Edenfeld v. Fane, 113 S. Ct. 1792 (1993).
1. 425 U.S. 748 (1976).
2. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc.,

425 U.S. 748, 770 (1976).
3. 447 U.S. 557 (1980).
4. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 566

(1980).
5. Id. at 566. The Court stated that "[flor commercial speech to come within [the

First Amendment] it at least must concern lawful activity and not be misleading." Id.
6. Id. The Court detailed the second element by asking "whether the asserted

governmental interest [was] substantial." Id.
7. Id. The Court stated that "[ilf both inquiries yield positive answers, we must

determine whether the regulation directly advances the governmental interest as-
serted." Id.

8. Id. The Court noted that a restriction on commercial speech will survive the
fourth element if the restriction "is not more extensive than is necessary to serve that
interest." Id.

9. 492 U.S. 469 (1989).
10. Board of Trustees v. Fox, 492 U.S. 469, 480 (1989). The Court modified the

fourth element of the Central Hudson test stating that "(w]hat our decisions require is
a "fit' between the legislatures' ends and the means chosen to accomplish those ends,'
.... a fit that is not necessarily perfect, but reasonable." Id. (quoting Posadas de
Puerto Rico Assocs. v. Tourism Co. of Puerto Rico, 478 U.S. 328, 341 (1986) (upholding
a statute that prevented the advertisement of gambling facilities to residents of Puerto
Rico)). This Note refers to the four-part test articulated in Central Hudson and modi-
fied by Fox as the "Central Hudson test."
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In Fane v. Edenfleld,11 the United States Court of Appeals for
the Eleventh Circuit utilized the Central Hudson test in reviewing
the constitutionality of a Florida statute that restricted certified pub-
lic accountants ("CPAs") from soliciting potential clients in person.12

The Eleventh Circuit held that the statute constituted an impermissi-
ble restriction on commercial speech.' 3 The Eleventh Circuit deci-
sion is currently before the United States Supreme Court after a writ
of certiorari was granted on May 26, 1992.14

This Note first explores the rationale underlying Fane, and then
discusses the development and subsequent applications of the Central
Hudson test.15 This Note then analyzes the Eleventh Circuit's appli-
cation of the Central Hudson test in Fane.16 Furthermore, this Note
analyzes Judge James Edmondson's dissenting opinion and his posi-
tion that the factual similarities between the professional status of
CPAs and attorneys justifies similar treatment with respect to the re-
strictions placed on in-person solicitation by members of both profes-
sions.17 This Note then suggests that although the Eleventh Circuit
reached a result that is consistent with existing case law, the court
should have applied a more thorough analysis of the Central Hudson
test.'8 Specifically, this Note addresses the court's cursory handling
of the first and second parts the Central Hudson test and considers
the court's unclear applications of the third part of the test.19

FACTS AND HOLDING

In 1985, Scott Fane, a certified public accountant ("CPA"),
moved from New Jersey to Florida to begin an accounting practice.2"
Fane planned to solicit business by communicating, in person, with
businesses he thought may need his professional services. 21 However,
Florida Statute section 473.323 restricted in-person solicitation by
CPAs and prevented Fane from executing his plan.22 This restriction

11. 945 F.2d 1514 (11th Cir. 1991).
12. Fane v. Edenfield, 945 F.2d 1514, 1516-17 (11th Cir. 1991) (quoting Central

Hudson, 447 U.S. at 566), cert granted, 112 S. Ct. 2272 (1992).
13. Id. at 1520.
14. Edenfield v. Fane, 112 S. Ct. 2272 (1992) (granting certiorari).
15. See infra notes 20-51, 56-249 and accompanying text.
16. See infra notes 250-305 and accompanying text.
17. See ivkfra notes 311-25 and accompanying text.
18. See infra notes 326-34 and accompanying text.
19. See infra notes 330-34 and accompanying text.
20. Fane v. Edenfield, No. TCA 88-40264-MMP, 1990 U.S. Dist. LEXIS 18829, at *1

(N.D. Fla. Sept. 13, 1990), qff'd, 945 F.2d 1514 (11th Cir. 1991), and cert. granted, 112 S.
Ct. 2272 (1992).

21. Fane v. Edenfield, 945 F.2d 1514, 1516 (11th Cir. 1991), cert. granted, 112 S. Ct.
2272 (1992).

22. Id. The Florida statute provided in relevant part:
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on in-person solicitation applied only to CPAs; other financial profes-
sionals, including noncertified accountants, tax preparers, and book-
keepers, were not restricted from soliciting clients in person.23

Fane initiated a lawsuit in the United States District Court for
the Northern District of Florida contending that the Florida restric-
tion on in-person solicitation by CPAs was unconstitutional because
it violated the First and Fourteenth Amendments.2 4 The defendants,
all members of the Florida Board of Accountancy ("Board"), argued
that the ban was constitutional because the State had a substantial
interest in protecting the professionalism of CPAs.2 5 The district
court granted Fane's motion for summary judgment and enjoined the
Board from enforcing the restriction on in-person solicitation.26 The
Board subsequently appealed the decision to the United States Court

473.323 Disciplinary proceedings
(1) The following acts constitute grounds for which the disciplinary ac-
tions in subsection (3) may be taken:

(f) Advertising goods or services in manner which is fraudulent, false, de-
ceptive, or misleading in form or content;

(1) Engaging in direct, in person, uninvited solicitation of a specific poten-
tial client, except to the extent that such solicitation constitutes the exer-
cise of constitutionally protected speech as determined by the rules of the
board.

(3) When the board finds any licensee guilty of any of the grounds set forth in
subsection (1), it may enter an order imposing one or more of the following
penalties:

(a) Denial of an application for licensure.
(b) Revocation or suspension of a license.
(c) Imposition of an administrative fine not to exceed $1,000 for each
count or separate offense.
(d) Issuance of a reprimand.
(e) Placement of the licensee on probation for a period of time and sub-
ject to such conditions as the board may specify, including requiring the
licensee to attend continuing education courses or to work under the su-
pervision of another licensee.
(f) Restriction of the authorized scope of practice by the certified public
accountant.

FLA. STAT. ANN. § 473.323 (West 1991).
23. Fane, 945 F.2d at 1516.
24. Id. at 1516-17.
25. Id at 1515, 1517. The purpose statement of § 473.301 emphasized the State's

interest, providing in full:
The Legislature recognizes that there is a public need for independent

and objective public accountants and that it is necessary to regulate the prac-
tice of public accounting to assure the minimum competence of practitioners
and the accuracy of audit statements upon which the public relies and to pro-
tect the public from dishonest practitioners and, therefore, deems it necessary
in the interest of public welfare to regulate the practice of public accountancy
in this state.

FLA. STAT. ANN. § 473.301 (West 1991).
26. Fane, 945 F.2d at 1516.
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of Appeals for the Eleventh Circuit.2
On appeal, Fane set forth two arguments in opposition to the

Florida restriction. 28 First, Fane argued that the Florida restriction
was an unconstitutional limitation of the First Amendment as it ap-
plied to commercial speech.-9 In support of this, Fane alleged that
the Florida restriction neither directly advanced the asserted state in-
terest in policing the accounting profession nor was the statute nar-
rowly tailored to meet the asserted state interest.30 Second, Fane
argued that the enforcement of the restriction against CPAs, but not
against other financial professionals, was a violation of the Equal
Protection Clause of the Fourteenth Amendment of the United
States Constitution.3 ' The Board contended that the statute was con-
stitutional because it was needed to protect the independence and ob-
jectivity of the profession.3 2 Additionally, the Board argued that the
Florida restriction was a permissible time, place, and manner
restriction.

33

The Eleventh Circuit noted that the speech Fane wished to en-
gage in constituted commercial speech, which is protected by the
First and Fourteenth Amendments.34 The Eleventh Circuit defined
commercial speech as an "expression that is related exclusively to
the economic interests of the speaker and audience."3 5 The court
then applied the four-part test established by the United States
Supreme Court in Central Hudson Gas & Electric Corp. v. Public Ser-

27. Id
28. Id. at 1516-17.
29. Id. at 1516.
30. Id. The First Amendment to the United States Constitution provides in rele-

vant part: "Congress shall make no law .. .abridging the freedom of speech." U.S.
CONST. amend. I.

31. Fane, 945 F.2d at 1516-17. The Fourteenth Amendment to the United States
Constitution provides in relevant part: "No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal protection of the laws." U.S.
CONST. amend. XIV, § 1.

The Eleventh Circuit did not address Fane's second argument because it agreed
with Fane's first argument and found the Florida prohibition on in-person solicitation
by CPAs to be an impermissible restriction of commercial speech in violation of the
First Amendment. Fane, 945 F.2d at 1519 n.10.

32. Id. at 1517. The Board was concerned with protecting the independence and
objectivity of CPAs when they performed the attest function and with protecting the
public from the ill effects of solicitation. Id. The Eleventh Circuit defined the attest
function as "the issuance of an independent opinion regarding a client's financial sta-
bility based on an audit or review of a client's financial statements. Only CPAs per-
form the attest function." Id at 1517 n.6.

33. Id. at 1517.
34. Id
35. Id
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vice Commission36 to determine whether the restriction was consti-
tutional.3 7 The Central Hudson test as outlined by the Eleventh
Circuit provided:

At the outset, we must determine whether the expression is
protected by the First Amendment. For commercial speech
to come within that provision, it at least must concern lawful
activity and not be misleading. Next, we ask whether the as-
serted governmental interest is substantial. If both inquiries
yield positive answers, we must determine whether the regu-
lation directly advances the governmental interest asserted,
and whether it is not more extensive than is necessary to
serve that interest.38

In a footnote, the Eleventh Circuit concluded that the first and
second parts of the Central Hudson test had been met.39 Specifically,
the court found that Fane's speech was lawful and that the State had
a substantial interest in regulating the accountancy profession.40

However, the Eleventh Circuit held that the Florida restriction failed
to satisfy the third part of the test because it did not directly advance
the asserted state interest.41 The court then applied the fourth part
of the test to the restriction and concluded that the restriction was
more extensive than necessary to serve the asserted state interest.42

Judge James Edmondson, in his dissenting opinion, contended
that the Florida restriction on in-person solicitation was constitu-
tional.43 According to Judge Edmondson, in-person solicitation by a

36. 447 U.S. 557 (1980).
37. Fane, 945 F.2d at 1517-20 (quoting Central Hudson Gas & Elec. Corp. v. Public

Serv. Comm'n, 447 U.S. 557, 566 (1980)).
38. Id. at 1517 (quoting Central Hudson, 447 U.S. at 566).
39. Id. at 1518 n.8.
40. Id.
41. Id. at 1520. The court also rejected the Board's contention that the Florida re-

striction was a permissible time, place, and manner restriction. Id. at 1519 (citing City
of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 46 (1986) (upholding a zoning regula-
tion that prohibited adult movie theaters from being located within 1000 feet of any
school, residential area, park, or church)). The court found the Florida restriction
went beyond a time, place, and manner restriction because it was a complete ban on
in-person solicitation rather than merely regulating the details of when, where, and
how a CPA may engage in in-person solicitation. Additionally, a permissible time,
place, and manner restriction usually must be content neutral. Fane, 945 F.2d at 1519
(citing Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530, 536 (1980) (strik-
ing down a state public service commission restriction that prohibited including pam-
phlets advocating nuclear power with utility bills)). The Eleventh Circuit stated that
the Florida restriction was not content neutral because it was a speaker-specific re-
striction on expressive conduct. The court viewed the statute as speaker-specific be-
cause it only applied to CPAs who wished to communicate directly to potential clients.
Id. "

42. Id. at 1518, 1520.
43. Id. at 1521 (Edmondson, J., dissenting).
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CPA is analogous to in-person solicitation by an attorney.44 Judge
Edmondson cited Ohralik v. Ohio State Bar Ass'n,45 in which the
Supreme Court had upheld a restriction on in-person solicitation by
attorneys.46 He concluded that the Supreme Court's rationale in
Ohralik should apply to CPAs.4 7 Judge Edmondson was fearful that
CPAs would exert undue influence over lay people because of a
"knowledge gap."'48 Admitting that some differences existed between
the two professions, Judge Edmondson nonetheless would have held
that attorneys and CPAs are more alike than not.4 9 Judge Edmond-
son commented that clients of CPAs were as susceptible to the pres-
sure of in-person solicitation as were the personal injury clients of an
attorney.50 Judge Edmondson reasoned that the state interest in
preventing fraud, which justified the restriction in Ohralik, also justi-
fied the Florida restriction on CPAs.51

BACKGROUND

In Virginia State Board of Pharmacy v. Virginia Citizens Con-
sumer Council, Inc.,52 the United States Supreme Court defined com-
mercial speech as "speech which does no more than propose a
commercial transaction. '5 3 Such speech is given limited protection
under the First Amendment to United States Constitution.'

INITIAL DEVELOPMENT OF THE TEST FOR COMMERCIAL SPEECH

CASES

The United States Supreme Court, in several early cases dealing
with commercial speech, required that a state demonstrate that it
was regulating nonmisleading commercial speech, that a substantial

44. Id. at 1520-22 (Edmondson, J., dissenting).
45. 436 U.S. 447 (1978) (holding that a state may constitutionally discipline an at-

torney for soliciting clients in person, for pecuniary gain, in circumstances conducive to
fraud and undue influence).

46. Fane, 945 F.2d at 1521-23 (Edmondson, J., dissenting).
47. Id
48. Id at 1521 (Edmondson, J., dissenting). Judge Edmondson described this

"knowledge gap" as a "special leverage, or ability to pressure others . . . which stems
from the gap in knowledge between the professional and the lay person." Id.

49. I& at 1522 (Edmondson, J., dissenting).
50. Id,
51. Id. at 1521-22 (Edmondson, J., dissenting) (citing Ohralik v. Ohio State Bar

Ass'n, 436 U.S. 447, 462 (1978)).
52. 425 U.S. 748 (1976).
53. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc.,

425 U.S. 748, 762 (1976) (quoting Pittsburgh Press Co. v. Human Relations Comm'n,
413 U.S. 376, 385 (1973) (holding that a state may prohibit the advertising of illegal
activities)).

54. JOHN E. NowAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW § 16.26, at
1011 (4th ed. 1991).
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state interest justified the restriction, and that the restriction directly
advanced that interest.55 The Supreme Court first granted limited
protection to commercial speech in Virginia State Board of Phar-
macy v. Virginia Citizens Consumer Council, Inc.5 In Virginia
State Board of Pharmacy, a consumer group successfully challenged a
statute restricting the advertising of prescription drug prices.5 7 The
consumer group argued that the First Amendment protected their
right to receive price information for prescription drugs from phar-
macists.58 The Virginia State Board of Pharmacy ("Pharmacy
Board") argued that the advertising of prescription drug prices was
not protected by the First Amendment because it was commercial
speech and, therefore, could be restricted.59 Additionally, the Phar-
macy Board argued that the restriction on advertising prescription
drug prices was justified because it protected consumers by assuring
the professionalism of all pharmacists.60 Responding to the argu-
ment that the advertising of prescription drug prices was not pro-
tected, the Court stated that whether commercial speech was
protected had not been decided by the Court.61 Furthermore, the

55. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 460-62 (1978) (recognizing that
the states bear a unique duty to maintain the standards of the licensed professions);
Bates v. State Bar, 433 U.S. 350, 363-73 (1977) (acknowledging the need for informed
and reliable decisionmaking and for maintaining a state's strong interest in profession-
alism); Virginia State Bd. of Pharmacy, 425 U.S. at 766-70 (finding asserted state inter-
ests in maintaining a high degree of professionalism were not directly advanced by
restrictions on the advertising of prescription drug prices). These cases form the first,
second, and third elements of the Central Hudson test. See Central Hudson Gas &
Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 566 (1980).

56. 425 U.S. 748, 771 (1976); Zauderer v. Office of Disciplinary Counsel, 471 U.S.
626, 629 (1985) (acknowledging that the decision in Virginia State Bd. of Pharmacy
was the first time that the First Amendment protected purely commercial speech).

57. Virginia State Bd. of Pharmacy, 425 U.S. at 749-50, 771. The Virginia statute
provided in full:

Any pharmacist shall be considered guilty of unprofessional conduct who
(1) is found guilty of any crime involving grave moral turpitude, or is guilty of
fraud or deceit in obtaining a certificate of registration; or (2) issues, pub-
lishes, broadcasts by radio, or otherwise, or distributes or uses in any way
whatsoever advertising matter in which statements are made about his profes-
sional service which have a tendency to deceive or defraud the public, con-
trary to the public health and welfare; or (3) publishes, advertises or
promotes, directly or indirectly, in any manner whatsoever, any amount,
price, fee, premium, discount, rebate or credit terms for professional services
or for drugs containing narcotics or for any drugs which may be dispensed
only by prescription.

VA. CODE ANN. § 54-524.35 (1974) (amended 1980).
58. Virginia State Bd. of Pharmacy, 425 U.S. at 753-54.
59. Id. at 758.
60. Id. at 767-68.
61. Id. at 760-61. The Court reviewed its decision in Bigelow v. Virginia, 421 U.S.

809 (1975), wherein the Court reversed a conviction for violation of a Virginia statute
that prohibited the dissemination of information containing both commercial and in-
formational aspects. The Court contrasted Virginia State Board of Pharmacy stating,
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Court noted that previous decisions had indicated that commercial
speech was protected regardless of whether money was spent to com-
municate it or whether the speech involved a solicitation.62 The
Court had granted protection in these earlier decisions because the
Court found that matters of public interest that are purely factual
are protected by the First Amendment. 63

The Supreme Court first addressed whether the consumers had
standing to challenge the restriction because they were not the
speakers. 4 The Supreme Court agreed with the consumers that the
commercial speech they wanted to receive was valuable commercial
information. 65 The Court reasoned that the public needed a "free
flow of commercial information" to form intelligent opinions and al-
locate scarce resources in a free enterprise economy.66 Therefore,
the consumers had standing to assert their First Amendment right to
receive speech.67

The Court rejected the Pharmacy Board's assertion that the re-
striction was needed to protect the professionalism of pharmacists.6 8

"[here] in contrast the question whether there is a First Amendment exception for
'commercial speech' is squarely before us." Virginia State Bd. of Pharmacy, 425 U.S.
at 760-61.

62. Id, at 761.
63. Id, at 762.
64. Id, at 753-54.
65. Id, at 754. The Court noted that the consumers had standing under the First

Amendment because where a willing speaker exists, the protection of the First
Amendment extends to the speech, its speaker, or the recipients. The Court reasoned
that a willing speaker did exist because some pharmacists would advertise absent the
statute restricting advertising of prescription drug prices. Additionally, the consumers'
interest in the free flow of commercial information was deemed important to everyday
life, especially to the poor, the sick, and the aged. Id.

66. Id. at 764-65.
67. Id. at 756, 770.
68. Id at 766-70. The Pharmacy Board asserted a state interest in maintaining a

high degree of professionalism and justified this interest with a number of rationales:
Price advertising, it is argued, will place in jeopardy the pharmacist's ex-

pertise and, with it, the customer's health. It is claimed that the aggressive
price competition that will result from unlimited advertising will make it im-
possible for the pharmacist to supply professional services in the com-
pounding, handling, and dispensing of prescription drugs. Such services are
time consuming and expensive; if competitors who economize by eliminating
them are permitted to advertise their resulting lower prices, the more pains-
taking and conscientious pharmacist will be forced either to follow suit or to
go out of business. It is also claimed that prices might not necessarily fall as a
result of advertising. If one pharmacist advertises, others must, and the re-
sulting expense will inflate the cost of drugs. It is further claimed that adver-
tising will lead people to shop for their prescription drugs among the various
pharmacists who offer the lowest prices, and the loss of stable pharmacist-cus-
tomer relationships will make individual attention - and certainly the prac-
tice of monitoring - impossible. Finally, it is argued that damage will be
done to the professional image of the pharmacist. This image, that of a skilled
and specialized craftsman, attracts talent to the profession and reinforces the
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The Court noted that the State had a strong interest in maintaining
professionalism, yet that interest could not be furthered by fostering
public ignorance.69 Additionally, the Court stated that the persua-
siveness of the State's interests were significantly undermined be-
cause the pharmacy profession was already subject to stringent
regulations.

70

In addition to requiring a substantial state interest to justify a re-

better habits of those who are in it. ,Price advertising, it is said, will reduce
the pharmacist's status to that of a mere retailer.

Id. at 767-68.
69. 1i at 766, 770.
70. Id. at 768. Examples of existing regulation affecting pharmacists in the State

included the strict regulation of dispensing prescription drugs, carefully defining the
practice of pharmacy, and providing an extensive list of regulations designed to assure
professional demeanor in many aspects of the pharmacy profession. 86 PHILIP B. KuR.
LAND & GERHARD CASPER, LANDMARK BRIEFS AND ARGUMENTS OF THE SUPREME
COURT OF THE UNITED STATES: CONSTITUTIONAL LAW 62 n.3 (1977) [hereinafter KUR-
LAND & CASPER]. The regulations provided in relevant part: "The practice of phar-
macy in the State of Virginia is declared a professional practice affecting the public
health, safety and welfare and is subject to regulation and control in the public inter-
est." VA. CODE ANN. § 54-524.2(a) (Michie 1974).

Section 54-524.2(b) provided:
"Practice of pharmacy" is the personal health service that is concerned

with the art and science of procuring, recommending, administering, prepar-
ing, compounding and dispensing of drugs, medicines and devices used in the
diagnosis, treatment, or prevention of disease, whether compounded or dis-
pensed on a prescription or otherwise legally dispensed or sold, and shall in-
clude the proper and safe storage and distribution of drugs, the maintenance
of proper records therefor, and the responsibility of providing information, as
required, concerning such drugs and medicines and their therapeutic values
and uses in the treatment and prevention of disease.

Id& § 54-524.2(b).
Section 54-524.16 provided:

The [Pharmacy] Board shall regulate the practice of pharmacy and the
manufacturing, dispensing, selling, distributing, processing, compounding, or
other disposal of drugs, cosmetics and devices, control the character and stan-
dard of all drugs, cosmetics and devices within the State, investigate all com-
plaints, and devices and take such action as may be necessary to prevent the
manufacturing, dispensing, selling, distributing, processing, compounding and
other disposal of such drugs, cosmetics and devices as do not conform to the
requirement of law and in so regulating the [Pharmacy] Board shall consider
any of the following criteria as they are applicable: (d) Maintaining the integ-
rity of, and public confidence in, the profession and improving the delivery of
quality pharmaceutical services to the citizens of Virginia. (e) The mainte-
nance of complete records of the nature, quantity or quality of drugs or sub-
stances distributed or dispensed, of all transactions involving controlled
substances or drugs so as to provide adequate information to the patient, the
practitioner or the [Pharmacy] Board.

Id, § 54-524.16.
Section 54-524.50 provided:

No person shall, in the course of his normal activities and pursuant to so-
licitation, dispense a prescription under any plan, arrangement, or practice
which does not provide for a bona fide physician-pharmacist-patient relation-
ship. The physician-pharmacist-patient relationship is that situation which
permits either the physician, pharmacist, or patient to inquire concerning fac-
tors relating to the prescription and which permits the physician and pharma-
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striction on nonmisleading commercial speech, early Supreme Court
commercial speech decisions also required that a state establish that
its restriction directly advanced the asserted state interest.71 The
Court in Virginia State Board of Pharmacy stated that Virginia's as-
serted state interest in protecting professionalism failed to survive
constitutional review because the interest could have been achieved
by existing state regulations.72 The Court stated that the restriction
was "highly paternalistic" because the restriction affected profession-
alism only by the assumed reactions of people to the availability of
drug price information.73 Consequently, the Court found no evidence
of a direct link between the advertising restriction and the State's in-
terest in maintaining a particular level of professionalism. 74

Although the Court held that commercial speech is protected,
the Court recognized that some regulation of commercial speech is
constitutional.75 The Court then listed several permissible forms of
regulations.76 The first permissible form of regulation noted by the
Court was a content-neutral time, place, and manner restriction. 77

The Court stated that the Virginia statute had clearly exceeded the
limits of a permissible time, place, and manner restriction because it
was not content neutral.78 Specifically, the restriction in the Virginia
statute attempted to prevent a particularized speech.79 A second per-
missible form of regulation that the Court recognized was the regula-
tion of false or misleading commercial speech.80 The Court found

cist to render such other professional services as required for protection of the
health and welfare of the patient. Id& § 54-524.50.

71. See Ohralik, 436 U.S. at 468; see infra notes 101-30 and accompanying text
(presenting two elements of the test for commercial speech protection). See Bates, 433
U.S. at 378; see infra notes 84-100 and accompanying text (same). See Virginia State
Bd. of Pharmacy, 425 U.S. at 769; see infra notes 72-83 and accompanying text (same).

72. Virginia State Bd. of Pharmacy, 425 U.S. at 768.
73. Id. at 769. The assumed reactions the Court referred to included:
It appears to be feared that if the pharmacist who wishes to provide low cost,
and assertedly low quality, services is permitted to advertise, he will be taken
up on his offer by too many unwitting customers. They will choose the low-
cost, low-quality service and drive the "professional" pharmacist out of busi-
ness. They will respond only to costly and excessive advertising, and end up
paying the price. They will go from one pharmacist to another, following the
discount, and destroy the pharmacist-customer relationship. They will lose re-
spect for the profession because it advertises. All this is not in their best in-
terests, and all this can be avoided if they are not permitted to know who is
charging what.

Id at 769-70.
74. Id. at 769.
75. Id. at 770-73.
76. Id.
77. Id. at 771.
78. Id.
79. Id.
80. Id.
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that the speech at issue in Virginia State Board of Pharmacy was not
false or misleading.8 1 A third permissible form of regulation the
Court recognized was a restriction on speech that proposes illegal
transactions.8 2 The Court, in Virginia State Board of Pharmacy,
noted that the sale of prescription drugs did not propose illegal acts.8 3

Relying on its holding in Virginia State Board of Pharmacy, the
United States Supreme Court, in Bates v. State Bar,8 4 struck down a
state restriction on attorney service and fee advertising.8 5 In Bates,
the Court focused on whether the speech at issue was misleading and
whether the restriction directly advanced the substantial state inter-
est.8 6 Attorney John R. Bates contended that the advertising of the
prices for certain routine services performed by attorneys was consti-
tutionally protected commercial speech.8 7 The Arizona State Bar
("Arizona Bar") argued that the restriction was needed because the
individualized nature of legal services made attorney advertising in-
herently misleading.8 8 In rejecting the Arizona Bar's assertion, the

81. Id.
82. I& at 772.
83. Idi
84. 433 U.S. 350 (1977).
85. Bates v. State Bar, 433 U.S. 350, 363-65, 384 (1977). Arizona Disciplinary Rule

2-101 provided in relevant part:
(B) A lawyer shall not publicize himself, or his partner, or associate, or any
other lawyer affiliated with him or his firm, as a lawyer through newspaper
or magazine advertisements, radio or television announcements, display adver-
tisements in the city or telephone directories or other means of commercial
publicity, nor shall he authorize or permit others to do so in his behalf. How-
ever, a lawyer recommended by, paid by, or whose legal services are furnished
by, a qualified legal assistance organization may authorize or permit or assist
such organization to use means of dignified commercial publicity, which does
not identify any lawyer by name, to describe the availability or nature of its
legal services or legal service benefits. This rule does not prohibit limited and
dignified identification of a lawyer as a lawyer as well as by name:
(1) In political advertisements when his professional status is germane to the
political campaign or to a political issue.
(2) In public notices when the name and profession of a lawyer are required
or authorized by law or are reasonably pertinent for a purpose other than the
attraction of potential clients.
(3) In routine reports and announcements of a bona fide business, civic, pro-
fessional, or political organization in which he serves as a director or officer.
(4) In and on legal documents prepared by him.
(5) In and on legal textbooks, treatises, and other legal publications, and in
dignified advertisements thereof.
(6) In communications by a qualified legal assistance organization, along with
the biographical information permitted under DR 2-102(A)(6), directed to a
member or beneficiary of such organization.

Ariz. Sup. Ct. R. 29(a) (1976) (repealed 1985) (incorporating by reference the MODEL
CODE OF PROFESSIONAL RESPONSIBILITY (1976)).

86. Bates, 433 U.S. at 363-65, 384.
87. Id, at 353, 356.
88. Id. at 372. The Arizona Bar offered three justifications to explain the mislead-

ing nature of attorney advertising: (1) such services are individual in nature and do
not easily lend themselves to comparison on the face of the advertisement; (2) the con-
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Court stated that even though the exact service required by each cli-
ent may differ slightly, such advertising is not misleading if the attor-
ney performs the required work at the advertised price.8 9 The Court
rejected the arguments of the Arizona Bar because they had assumed
that society could not recognize the boundaries of advertising and
that society would be better off if kept in ignorance.9 The Court
noted that the Arizona Bar could still rectify oversights which pres-
ent a distorted view of an attorney's services.91 However, the Court
stated that "the preferred remedy is more disclosure, rather than
less."92 Therefore, the Court found that the advertising was not
misleading.

93

The Arizona Bar asserted that the State had an interest in pro-
tecting the professionalism of attorneys.94 Specifically, the Arizona
Bar argued that price advertising would commercialize the profession
and would reduce an attorney's sense of dignity.95 The Arizona Bar
also stated that advertising would adversely affect a client's trust in
his attorney because the client would realize that the attorney was
motivated by profit.96 The Court found that although a state has an
interest in maintaining professionalism, the arguments supporting
the interest in Bates erroneously presumed that attorneys and clients
must hide from themselves the fact that attorneys make a living as
attorneys. 97 The Court found this premise flawed because an attor-
ney obviously works for profit.98 Furthermore, the Court noted that
the relationship between fee advertising and the erosion of profes-
sionalism was tenuous. No evidence linked advertising to an increase

sumer of the legal services cannot predict his or her needs in advance; and (3) advertis-
ing by attorneys cannot adequately illustrate the skill level of the attorney which
would be relevant to the client's particular problem. Id.

89. Id. at 372-73.
90. Id. at 374-75 (citing Virginia State Bd of Pharmacy, 425 U.S. at 769-70).
91. Id at 375.
92. Id
93. Id
94. Id at 368.
95. Id The Arizona Bar reasoned:
The key to professionalism ... is the sense of pride that involvement in the
discipline generates. It is claimed that price advertising will bring about com-
mercialization, which will undermine the attorney's sense of dignity and self-
worth. The hustle of the marketplace will adversely affect the profession's
service orientation, and irreparably damage the delicate balance between the
lawyer's need to earn and his obligation selflessly to serve.

Id
96. Id The Arizona Bar further argued that "[aldvertising is also said to erode

the client's trust in his attorney: Once the client perceives that the lawyer is moti-
vated by profit, his confidence that the attorney is acting out of a commitment to the
client's welfare is jeopardized." Id

97. Id. at 368-69.
98. Id.
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or decrease in professionalism." Thus, the Court concluded that the
restriction did not directly advance the asserted state interest in
maintaining professionalism.1i °

The Supreme Court, in Ohralik v. Ohio State Bar Ass'n,i0 i again
examined whether in-person solicitation was misleading speech,
whether a state had a substantial interest, and whether the restric-
tion directly advanced that interest. 0 2 In Ohralik, the Court set
forth the limits of permissible state restrictions on in-person solicita-
tion by attorneys.10 3 In Ohralik, attorney Albert Ohralik solicited
the victim of an automobile accident in the victim's hospital room.10 4

Ohralik also solicited the victim's passenger at her home. 0 5 Both the
victim and passenger initially consented to Ohralik's representation,
but eventually discharged him as their attorney. 0 6 However,
Ohralik continued to hold himself out to the insurance company as
counsel for the passenger.10 7 The insurance company was prepared
to pay the passenger for her injuries, but would not pay her as long
as Ohralik's representation of the passenger was in dispute. 0 8

Ohralik offered to withdraw if the passenger would.pay him a one-
third contingency fee based on the estimated recovery.' 09 Ultimately,
the victim paid Ohralik one-third of the recovery in settlement after
he sued her for breach of contract.' 10

The Ohio State Bar filed a complaint with the Ohio Supreme
Court's Disciplinary Board ("Disciplinary Board"), asserting that
Ohralik had violated state supreme court rules which restricted at-
torneys from recommending their services and giving unsolicited
legal advice."' The Disciplinary Board found that Ohralik had vio-

99. Id.
100. Id. at 378.
101. 436 U.S. 447 (1978).
102. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 468 (1978).
103. Id.
104. Id, at 450.
105. Id. at 451.
106. Id. at 450-52.
107. Id, at 452 n.5.
108. Id
109. Id. Ohralik demanded by letter a payment of $2,466.66 to release his "claim"

on the passenger's recovery from the insurance company. Id.
110. Id. at 452.
111. Id at 452-53. The Ohio Code of Professional Responsibility provided in rele-

vant part:
DR 2-101
(A) A lawyer shall not, on behalf of himself, his partner, associate or any
other lawyer affiliated with him or his firm, use, or participate in the use of,
any form of public communication containing a false, fraudulent, misleading,
deceptive, self-laudatory or unfair statement or claim.
(B) In order to facilitate the process of informed selection of a lawyer by po-
tential consumers of legal services, a lawyer may publish or broadcast, subject

1993] 1167
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lated the rules and recommended to the Ohio Supreme Court that

to DR 2-103, in print media or over radio or television. Print media includes
only regularly published newspapers, magazines and other periodicals, classi-
fied telephone directories, city, county and suburban directories, law directo-
ries and law lists. The information disclosed by the lawyer in such publication
or broadcast shall comply with DR 2-101(A) and be presented in a dignified
manner without the use of drawings, illustrations, animations, portrayals, dra-
matizations, slogans, music, lyrics or the use of pictures, except for the use of
pictures of the advertising lawyer, or the use of a portrayal of the scales of
justice. Only the following information may be published or broadcast:
(1) Name, including name of law firm and names of professional associates,
addresses and telephone numbers;
(2) One or more fields of law in which the lawyer or law firm is available to
practice, but may not include a statement that the practice is limited to or
concentrated in one or more fields of law or that the lawyer or law firm spe-
cializes in a particular field of law unless authorized under DR 2-105;
(3) Age;
(4) Date of admission to the bar of a state, or federal court or administrative
board or agency;
(5) Schools attended, with dates of graduation, degrees and other scholastic
distinctions;
(6) Public or quasi-public offices;
(7) Military service;
(8) Published legal authorships;
(9) Holding scientific, technical and professional licenses, and memberships in
such associations or societies;
(10) Foreign language ability;
(11) Whether credit cards or other credit arrangements are accepted;
(12) Office and telephone answering service hours;
(13) Fee for an initial consultation;
(14) Availability upon request of a written schedule of fees or an estimate of
the fee to be charged for specific services;
(15) Contingent fee rates subject to DR 2-106(C), provided that the statement
discloses whether percentages are computed before or after deduction of court
costs and expenses;
(16) Hourly rate, provided that the statement discloses that the total fee
charged will depend upon the number of hours which must be devoted to the
particular matter to be handled for each client and the client is entitled with-
out obligation to an estimate of the fee likely to be charged, in print size at
least equivalent to the largest print used in setting forth the fee information;
(17) Fixed fees for specific legal services;
(18) Legal teaching positions, memberships, offices, committee assignments,
and section memberships in bar associations;
(19) Memberships and offices in legal fraternities and legal societies;
(20) In law directories and law lists only, names and addresses of references,
and, with their written consent, names of clients regularly represented.

OHIO REV. CODE ANN. DR 2-101 (adopted Oct. 5, 1970).
DR 2-103
(A) A lawyer shall not recommend employment, as a private practitioner, of
himself, his partner, or associate to a non-lawyer who has not sought his ad-
vice regarding employment of a lawyer.

OHIO REV. CODE ANN. DR 2-103 (adopted Oct. 5, 1970).
DR 2-104
(A) A lawyer who has given unsolicited advice to a layman that he should ob-
tain counsel or take legal action shall not accept employment resulting from
that advice, except that:
(1) A lawyer may accept employment by a close friend, relative, former client
(if the advice is germane to the former employment), or one whom the lawyer
reasonably believes to be a client.
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Ohralik be publicly reprimanded. 1 2 The Ohio Supreme Court
agreed with the Disciplinary Board's findings and increased Ohralik's
punishment to an indefinite suspension." 3 Ohralik appealed to the
United States Supreme Court, arguing that Ohio had unconstitution-
ally restricted his commercial speech.1 4 In its opinion, the Court fo-
cused on the permissible scope of regulating in-person solicitation
likely to mislead or cause undue influence." 5

Ohralik argued that the solicitation of clients was indistinguish-
able from the advertising the Court had approved in Bates.116

Ohralik contended that the function of the advertising in Bates was
identical to the function of his solicitation because he had done no
more than inform potential clients of their legal rights and his availa-
bility to represent them." 7 The Ohio State Bar argued that it had
substantial interests in protecting consumers, regulating commercial
transactions, and protecting professionalism." 8 Furthermore, the
State argued that these interests were served by restricting in-person
solicitation by attorneys." 9

The Court agreed with Ohralik that the function of his solicita-
tion was the same as that of the advertising in Bates.'20 However, the
Court identified significant differences between the advertising in
Bates and in-person solicitation, which led the Court to find that in-
person solicitation was likely to be misleading.' 2 ' The Court stated
that unlike public advertisements, attorneys who solicit in person ap-
ply pressure and require an immediate answer without an opportu-
nity for the consumer to compare services and charges.' 22

Additionally, the state bar has no opportunity to supervise or regu-
late in-person solicitation. 23 These characteristics of in-person solici-
tation may inhibit an individual's inability to arrive at informed and
reliable decisions.' 24

The Court found that the asserted State interests in Ohralik
were especially forceful.' 25 The Court recognized the State's inter-

OHIo REV. CODE ANN. DR 2-104 (adopted Oct. 5, 1970).
112. Ohralik, 436 U.S. at 453-54.
113. Id.
114. Id, at 454.
115. Id. at 449, 457.
116. Id. at 455.
117. Id.
118. Id. at 460.
119. Id.
120. Id at 457.
121. Id,
122. Id.
123. Id
124. Id. at 457-58.
125. Id. at 460.
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ests in protecting consumers and regulating commercial transactions,
and also recognized the State's unique duty to maintain standards of
licensed professions. 126 Additionally, the Court acknowledged that a
state has a substantial interest in preventing the ill effects of solicita-
tion: undue influence, intimidation, fraud, overreaching, and other
forms of "vexatious conduct."'1 27 The Court characterized the facts of
Ohralik as innately conducive to fraud and other types of miscon-
duct.128 The Court found a direct link between the State's interest in
preventing "vexatious conduct" and the restrictions preventing in-
person solicitation because of the potential for fraud inherent in in-
person solicitation by a trained advocate. 129 Therefore, the Court
concluded that Ohio could constitutionally sanction Ohralik for viola-
tions of state rules restricting in-person solicitation. 130

DEVELOPMENT OF THE MODERN COMMERCIAL SPEECH DOCTRINE

Formulation of the Central Hudson Test

Drawing from its previous commercial speech cases, the United
States Supreme Court, in Central Hudson Gas & Electric Corp. v.
Public Service Commission,13 1 introduced a four-part test for deter-
mining the constitutionality of a restriction on commercial speech.132

The Central Hudson Gas & Electric Corporation ("Central Hudson")
challenged a New York Public Service Commission ("Commission")
regulation that completely restricted advertising that promoted the
use of electricity.' 3 3 Central Hudson argued that the advertising re-
striction violated the First and Fourteenth Amendments to the
United States Constitution by inappropriately regulating commercial
speech. 3 4 The Commission argued that the restriction was justified
because the State had an interest in conserving energy and prevent-
ing unfair electric rates.135 The New York Court of Appeals held
that the interest in energy conservation outweighed Central Hud-

126. I&
127. Id at 462.
128. Id. at 464.
129. Id. at 462.
130. Id. at 467.
131. 447 U.S. 557 (1980).
132. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 566

(1980).
133. Id. at 560-61. The Public Service Commission of the State of New York pro-

hibited all promotional advertising through an order which provided: "All electric cor-
porations are hereby prohibited from promoting the use of electricity through the use
of advertising." 114 KURLAND & CASPER, supra note 70, at 395 (quoting the New York
Public Service Commission order issued Dec. 5, 1973).

134. Central Hudson, 447 U.S. at 560.
135. Id. at 568.
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son's right to engage in commercial speech.'3 6 Therefore, the court
upheld the Commission's regulation. 3 7

Following this decision, Central Hudson appealed to the United
States Supreme Court. 3 8 The Court in Central Hudson formulated a
four-part test for determining the constitutionality of a restriction on
commercial speech.' 3 9 First, the Court stated that the speech in
question must concern lawful activity and not be misleading. 40 Sec-
ond, the asserted state interest must be substantial.141 Third, the reg-
ulation in question must directly advance the asserted state
interest. 42 Fourth, the regulation must not be more extensive than
necessary to serve the asserted state interest. i4"

Applying the first part of the test, the Court stated that the
Commission had not alleged that the advertising was misleading or
that it involved unlawful activities. 44 Thus, the Court concluded
that the first part of the test was satisfied.' 45 In applying the second
part of the test, the Court found that the State had asserted two in-
terests to justify the restriction on the advertising. 146 First, the State
had alleged that the restriction promoted energy conservation. 14v

Second, the State had contended that the restriction was needed to
ensure fair and efficient utility rates.148 The Court held that both
these interests were substantial. 49 The Court reasoned that energy

136. Id. at 561.
137. Id.
138. Id. at 561.
139. Id. at 566.
140. Id. at 564, 566.
141. Id.
142. Id.
143. Id. 564-66. The fourth part of the Central Hudson test was later modified in

Board of Trustees v. Fox, 492 U.S. 469, 480 (1989). See supra note 10.
144. Central Hudson, 447 U.S. at 566-68.
145. Id. at 568.
146. Id.
147. Id.
148. Id. at 568-69. The Court stated, "The choice among rate structures involves

difficult and important questions of economic supply and distributional fairness." Id.
at 569. Attempting to clarify the State's second justification, the Court noted:

The Commission also argues that promotional advertising will aggravate ineq-
uities caused by the failure to base the utilities' rates on marginal cost. The
utilities argued to the Commission that if they could promote the use of elec-
tricity in periods of low demand, they would improve their utilization of gen-
erating capacity. The Commission responded that promotion of off-peak
consumption also would increase consumption during peak periods. If peak
demand were to rise, the absence of marginal cost rates would mean that the
rates charged for the additional power would not reflect the true costs of ex-
panding production. Instead, the extra costs would be borne by all consumers
through higher overall rates. Without promotional advertising, the Commis-
sion stated, this inequitable turn of events would be less likely to occur.

Id. at 568-69.
149. Id.
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conservation was important because of the nation's dependence on
foreign energy resources.150 Furthermore, the Court stated that the
state interest in assuring fair and efficient rates was clear and
substantial.' 5 '

The Court in Central Hudson addressed the third part of the test
by asking whether the restriction on advertising by electric utilities
directly advanced the state interests. 152 The Court found a weak con-
nection between the advertising restriction and ensuring fair and effi-
cient utility rates. 153 The Court regarded any negative impact that
the advertising would have had on rate equity as highly specula-
tive.154 The Court noted that to establish that the advertising had
such an impact, the State would have to show that the advertising
alone would have caused an increase in peak usage. 155 The Court
stated that such a coincidence of "remote eventualities" did not jus-
tify the restriction on promotional advertising.156 However, the re-
striction on promotional advertising was found to directly advance
energy conservation. 157 The Court found an immediate connection
between the demand for electricity and the advertising designed to
promote electricity consumption.'8 The Court reasoned that Central
Hudson would not have challenged the restriction if it did not think
that the advertising would increase sales.159

Finally, the Court applied the fourth part of the test and ex-
amined whether the restriction was more extensive than necessary to
serve the asserted state interest in energy conservation. 160 The Court
stated that the restriction reached all forms of promotional advertis-
ing.161 The restriction encompassed advertisements relating to elec-
tric devices or products that would not cause any net increase in
energy consumption. 162 The Court also noted that the State had
failed to demonstrate that a more limited restriction on promotional
advertising would not sufficiently advance the asserted State inter-

150. Id. at 568.
151. Id at 569.
152. Id.
153. Id. The Court recognized that "[t]he link between the advertising prohibition

and appellant's rate structure is, at most, tenuous." IM
154. IM
155. Id.
156. Id. The Court stated that "[s]uch conditional and remote eventualities simply

cannot justify silencing appellant's promotional advertising." Id,
157. Id
158. Id.
159. Id,
160. Id at 570.
161. Id
162. Id. These products and services were listed by Central Hudson as the heat

pump and the using of electric heat as a backup to solar energy and other heat sources.
Id
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est.16 3 In fact, Central Hudson had argued that absent the restric-
tion, it would advertise products and services that were energy
efficient. 164 Therefore, the Court reasoned that the State's restric-
tion on promotional advertising precluded the advertising of services
that would reduce energy consumption or that would use approxi-
mately the same amount of energy.'6 5 Thus, the Court concluded
that the restriction on promotional advertising was more extensive
than necessary because it prevented speech that did not affect the as-
serted state interest in energy conservation.' 66

THE REQUIREMENTS OF A NONMISLEADING ACTIVITY AND A

SUBSTANTIAL STATE INTEREST

The first part of the Central Hudson test provides that commer-
cial speech will be protected if the speech is not misleading and does
not concern illegal activity.' 67 The second part requires that a state
have a substantial interest to justify the restriction. 68 In In re
R.M.J. 69 the United States Supreme Court invalidated Missouri reg-
ulations restricting the information attorneys could place in adver-
tisements.' 70 In R.MJ., the State Bar charged an attorney with
unprofessional conduct, alleging that the attorney's advertisements
violated a state supreme court rule that prohibited attorney's from
listing special areas of practice not enunciated in the court rules.' 7 '

163. I& The Court gave examples of more limited restrictions by stating, "[Tihe
Commission could attempt to restrict the format and content of Central Hudson's ad-
vertising. It might, for example, require that the advertisements, include information
about the relative efficiency and expense of the offered service, both under current
conditions and for the foreseeable future." Id. at 571.

164. Id. at 570.
165. I&
166. Id. at 569-70.
167. Id. at 566.
168. Id.
169. 455 U.S. 191 (1982).
170. In re R.M.J., 455 U.S. 191, 207 (1982). The Missouri regulations provided in

relevant part:
A lawyer shall not, on behalf of himself, his partner, associate or any other
lawyer affiliated with him or his firm, use or participate in the use of any
form of public communication respecting the quality of legal services or con-
taining a false, fraudulent, misleading, deceptive, self-laudatory or unfair
statement or claim.

Mo. Sup. Ct. R. 4, DR 2-101 (1978).
171. R-M.J., 455 U.S. at 197-98. The state supreme court rule indicating that an at-

torney may only list specific areas of practice in the advertisement provided in rele-
vant part:

[The] following areas for fields of law may be advertised by use of the specific
language hereinafter set out:
1. 'General Civil Practice'
2. 'General Criminal Practice'
3. 'General Civil and Criminal Practice.'
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For example, the attorney's advertisements listed "'personal injury'
and 'real estate'" as areas of specialization, instead of "'tort law' and
'property law.'"172 The attorney also included several areas of law
not recognized by the State Bar such as "'contract,' 'zoning & land
use,' 'communication,'" and "'pension & profit sharing plans.'-173
The attorney argued that the court rules were unconstitutional under
the First and Fourteenth Amendments.174 The Missouri Supreme
Court upheld the constitutionality of the court rules without com-
ment and reprimanded the attorney for violating the rules.175 The
attorney appealed to the United States Supreme Court.176

The Supreme Court, referring to its decision in Bates, found that
attorney advertising was a form of commercial speech protected by
the First Amendment. 177 The Court stated that attorney price adver-
tising of certain routine legal services was not necessarily misleading
and rejected the notion that advertising restrictions protected the

If a lawyer or law firm uses one of the above, no other area can be used. If
one of the above is not used, then a lawyer or law firm can use one or more of
the following:
1. 'Administrative Law'
2. 'Anti-Trust Law'
3. 'Appellate Practice'
4. 'Bankruptcy'
5. 'Commercial Law'
6. 'Corporation Law and Business Organizations'
7. 'Criminal Law'
8. 'Eminent Domain Law'
9. 'Environmental Law'
10. 'Family Law'
11. 'Financial Institution Law'
12. 'Insurance Law'
13. 'International Law'
14. 'Labor Law'
15. 'Local Government Law'
16. 'Military Law'
17. 'Probate and Trust Law'
18. 'Property Law'
19. 'Public Utility Law'
20. 'Taxation Law'
21. 'Tort Law'
22. 'Trial Practice'
23. 'Workers Compensation Law.'
No deviation from the above phraseology will be permitted and no statement
of limitation of practice can be stated.

If one or more of these specific areas of practice are used in any advertise-
ment, the following statement must be included:

'Listing of the above areas of practice does not indicate any certification of
expertise therein.'

Mo. Sup. Ct. R. 4, DR 2-101 addendum III (1978).
172. R.MJ., 455 U.S. at 197.
173. Id.
174. Id.
175. Id.
176. Id. at 196.
177. Id. at 199 (citing Bates, 433 U.S. at 383).
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profession.178 However, the Court recognized the risk of deceit
presented by professional advertising. 179 Specifically, the Court rea-
soned that the risk of deceit arose from the public's lack of sophisti-
cation about legal services, the limited ability of the profession to
regulate itself, and the lack of a standard product.'8 0 Thus, the Court
stated that restrictions on attorney advertising are allowable when
the advertising in question is likely to mislead.181 The Court then
outlined the parts of the Central Hudson test that a restriction on
commercial speech must satisfy to be constitutional. l8 2

The first two parts of the Central Hudson test were dispositive of
the Court's decision.' 83 In applying the Central Hudson test to the
restriction on attorney advertising, the Court noted that the State
had failed to argue that the advertising was misleading.1l 4 Further-
more, the Court found that the text of the advertisement describing
the areas of practice was incapable of misleading the public.'8 5 In
fact, the Court stated that the categories used by the attorney pro-
vided more information to the public than the categories delineated
in the state court rules.186 The Court then found that the State had
failed to allege any substantial interest to justify the restriction. 8 7

Therefore, the Court held that the State's restriction on the listing of
categories of practice was unconstitutional. 8 8

The Supreme Court again examined the first two parts of the
Central Hudson test in Zauderer v. Office of Disciplinary Counsel.189

In Zauderer, an attorney, Philip Zauderer, was charged with several
violations of the Ohio Disciplinary Rules.' ° Specifically, Zauderer
was charged with fraudulent advertising, proposing impermissible
contingent fee arrangements, recommending himself as an attorney,
giving unsolicited legal advice, and using illustrations in advertise-
ments.19 1 The charges were brought before the Board of Commis-
sioners on Grievances and Discipline of the Supreme Court of Ohio

178. Id.
179. Id. at 199-200.
180. Id. at 202.
181. Id.
182. Id. at 203 (citing Central Hudson, 447 U.S. at 566).
183. Id. at 204-07.
184. Id. at 205.
185. Id.
186. Id.
187. Id.
188. Id.
189. 471 U.S. 626, 639, 641 (1985).
190. Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 631-32 (1985).
191. Id. See supra note 111 (listing the provisions of DR 2-101, DR 2-103, and DR

2-104). DR 2-106 provided in relevant part: "DR 2-106 (C) A lawyer shall not enter
into an arrangement for, charge, or collect a contingent fee for representing a defend-
ant in a criminal case." OHIO REV. CODE ANN. DR 2-106 (adopted Oct. 5, 1970).
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("Commissioners"). 192 The Commissioners found that Zauderer had
violated the state rules and recommended to the Ohio Supreme
Court that Zauderer be suspended indefinitely. 19 3 The Ohio
Supreme Court agreed with the Commissioners' findings, but re-
duced the penalty to a public reprimand.194

Zauderer appealed the decision to the United States Supreme
Court, contending that the Ohio Disciplinary Rules violated the First
Amendment because they constituted an impermissible restriction on
commercial speech. 195 Specifically, Zauderer contended that the
State had restricted attorney advertising on the basis of content and
that the State had failed to assert an interest to justify the restric-
tion.196 Zauderer had placed two different advertisements.197 The
first advertisement stated that he would represent persons charged
with drunk driving and would refund the full legal fee if the client
was convicted.198 The second advertisement announced his interest
in representing women who had been injured by the Dalkon Shield
Intrauterine Device. 199 This advertisement contained a drawing of
the Dalkon Shield and described injuries that had been caused by the
device. The advertisement also notified women that legal claims
based on such injuries could still be asserted.200

The Office of Disciplinary Counsel of the Supreme Court of Ohio
argued that the drunk driving advertisement violated two discipli-

192. Zauderer, 471 U.S. at 635.
193. Id,
194. Id, at 635-36.
195. Zauderer v. Office of Disciplinary Counsel, 469 U.S. 813 (1984) (noting prob-

able jurisdiction); Zauderer, 471 U.S. at 636.
196. Zauderer, 471 U.S. at 634.
197. Id at 629-30. The first advertisement offered to represent clients in drunken

driving cases and stated that Zauderer would "represent defendants in drunken driv-
ing cases and that his clients' '[full] legal fee [would be] refunded if [they were] con-
victed of DRUNK DRIVING.'" Id at 630-31. The second advertisement concerned
the Dalkon Shield Intrauterine Device and stated in relevant part:

DID YOU USE THIS IUD? The Dalkon Shield Interuterine [sic] Device is al-
leged to have caused serious pelvic infections resulting in hospitalizations,
tubal damage, infertility, and hysterectomies. It is also alleged to have caused
unplanned pregnancies ending in abortions, miscarriages, septic abortions,
tubal or ectopic pregnancies, and full-term deliveries. If you or a friend have
had a similar experience do not assume it is too late to take legal action
against the Shield's manufacturer. Our law firm is presently representing wo-
men on such cases. The cases are handled on a contingent fee basis of the
amount recovered. If there is no recovery, no legal fees are owed by our
clients.

Id,
198. Id. at 629-30. Aside from a statement that all expert witness fees had to be

paid by the client, the only other information in the advertisement was the firm name,
telephone number, and address. Id, at 630 n.1.

199. Id, at 630-31.
200. d.
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nary rules which restricted fraudulent advertising and prohibited
contingent fees in criminal cases. 20 1 The State did not argue that the
drunk driving advertisement was false or misleading in any manner
except for its failure to inform readers that they may be liable for
costs even though they may not be liable for legal fees. 20 2 The State
argued that the Dalkon Shield advertisement violated several sepa-
rate disciplinary rules because the advertisement supplied informa-
tion that was not enunciated by state rules, because the
advertisement was deceptive, because the advertisement suggested
unsolicited employment, and because Zauderer had accepted employ-
ment that resulted from unsolicited legal advice.20 3

On appeal, the United States Supreme Court considered whether
a state may discipline an attorney for soliciting clients by giving legal
advice. 2° 4 The Court also considered whether a state may attempt to
forestall public deception by compelling attorneys to reveal fee infor-
mation in their advertisements. 2 0 5 The Court stated that it would ap-
ply the Central Hudson test to examine the validity of the
restrictions on Zauderer's advertising.20 6 First, the Court examined
the Ohio ruling that Zauderer's Dalkon Shield advertisement had vi-
olated the rules against self-recommendation and undertaking em-
ployment flowing from unsolicited legal advice.20 7 The Court then
noted that because the Dalkon Shield advertisement was not false or
misleading, the State bore the burden of proving that it had a sub-
stantial interest in restricting the advertisement and that the restric-
tion was directly advanced by that interest.208

The Court could not find a state interest served by such a rule.20 9

Because there was no state interest, the Court assumed that Ohio
was concerned with the same interests that justified the in-person so-
licitation restriction in Ohralik.2 1 0 In Ohralik, the State was inter-

201. Id. at 631.
202. Id. at 633-34.
203. Id at 631-33. In fact, the Office of Disciplinary Counsel stipulated "that the

information and advice regarding Dalkon Shield litigation was not false, fraudulent,
misleading, or deceptive and that the drawing was an accurate representation of the
Dalkon Shield." Id. at 634.

204. Id. at 629.
205. Id.
206. Id. at 638.
207. Id. at 639.
208. Id. at 641.
209. Id. The Court stated that "[t]he interest served by the application of the Ohio

self-recommendation and solicitation rules to appellant's advertisement is not apparent
from a reading of the opinions of the Ohio Supreme Court and its Board of Commis-
sioners." Id.

210. Id. at 639, 641. The Court in Zauderer relied on the language of Ohralik,
which states:

The State's perception of the potential for harm in circumstances such as
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ested in preventing undue influence, fraud, overreaching, and other
forms of "vexatious conduct." 211  The Court in Zauderer distin-
guished Ohralik because, unlike Zauderer's newspaper advertise-
ment, in-person solicitations were not readily amenable to
regulation.212 The Court reasoned that newspaper advertising consti-
tuted less of a risk of undue influence or overreaching than in-person
solicitation.2 1 3 Therefore, the substantial state interests that justified
the restriction in Ohralik could not be used to justify the restrictions
against self-recommendation and undertaking employment flowing
from unsolicited legal advice in Zauderer.214

THE REQUIREMENT THAT A RESTRICTION MUST DIRECTLY ADVANCE
THE STATE INTEREST

The third part of the Central Hudson test requires that a restric-
tion on commercial speech directly advance the asserted state inter-
est.2 15 In Zauderer, an attorney placed advertisements in newspapers

those presented in this case is well founded. The detrimental aspects of face-
to-face selling even of ordinary consumer products have been recognized and
addressed by the Federal Trade Commission, and it hardly need be said that
the potential for overreaching is significantly greater when a lawyer, a profes-
sional trained in the art of persuasion, personally solicits an unsophisticated,
injured, or distressed lay person.

Ohralik, 436 U.S. at 464-65.
211. Id. at 462.
212. Zauderer, 471 U.S. at 641-42.
213. Id. at 642. The Court reasoned:

[A] printed advertisement, unlike a personal encounter initiated by an attor-
ney, is not likely to involve pressure on the potential client for an immediate
yes-or-no answer to the offer of representation. Thus, a printed advertise-
ment is a means of conveying information about legal services that is more
conducive to reflection and the exercise of choice on the part of the consumer
than is personal solicitation by an attorney.

Id.
214. Id. at 642. See Shapero v. Kentucky Bar Ass'n, 486 U.S. 466 (1988). The

Supreme Court again applied the first two parts the Central Hudson test in Shapero.
The Court in Shapero considered whether the First Amendment protected direct-mail
advertising. Attorney Richard Shapero challenged a Kentucky Supreme Court rule
that prohibited the use of direct-mail solicitation. The Court began its analysis by ap-
plying the Central Hudson test to determine the validity of the Kentucky restriction
on commercial speech. Addressing the first element, the Court disagreed with the
State's contention that the letter was coercive. As such, the letter simply presented no
risk of being misleading or fraudulent, satisfying the first element of the Central Hud-
son test. The Court noted that the Kentucky restriction failed the second element of
the Central Hudson test because, absent a showing that the letter was fraudulent or
misleading, the State had no substantial interest in attempting to prohibit the use of
the letter. Id. at 476-79. See Peel v. Attorney Registration and Disciplinary Comm'n,
496 U.S. 91, 106 (1990) (prohibiting a state from categorically banning the listing of pro-
fessional certifications by attorneys without a finding that the listing is misleading, and
there exists a substantial state interest to justify the ban).

215. Central Hudson, 447 U.S. at 566.
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with illustrations of the Dalkon Shield.2 16 The Office of Disciplinary
Counsel of the Ohio Supreme Court filed disciplinary charges against
Zauderer for using illustrations in his advertisement. 21 7 The Court in
Zauderer addressed the constitutionality of the restriction on the use
of illustrations in attorney advertising and found that the illustra-
tions in advertisements served a significant function because they at-
tracted a consumer's attention and delivered information. 218 The
Court stated that the illustrations were protected by the First
Amendment because they were the printed counterpart of verbal
commercial speech. 219 Therefore, any restrictions on illustrations
must satisfy the Central Hudson test.2 20

Applying the test, the Court found that the illustration was not
misleading and, therefore, satisfied the first part the test.221 The
Court stated that the State's interest in protecting the dignity of at-
torneys was substantial because states have a duty to monitor their
licensed professions. 222 However, the Court found that the restric-
tion did not directly advance the asserted state interest in preserving
the dignity of attorneys because the advertisement at issue had not
been shown to be undignified; thus, there was no link between the
asserted state interest and the advertising restriction.223 Further-
more, the Court stated that it was unsure that the State's interest in
ensuring the dignified behavior of attorneys was serious enough to
justify infringing.upon the First Amendment.224 The Court noted
that even if the interest was serious enough; it doubted that undigni-
fied behavior would occur with a frequency sufficient to justify a pro-

216. Zauderer, 471 U.S. at 631-32.
217. Id.
218. Id. at 647.
219. Id.
220. Id.
221. Id
222. Id. Additionally, the Court found that Ohio had properly disciplined Zauderer

for failure to include in the Dalkon Shield advertisement a clarification that clients
may be liable for litigation costs as opposed to legal fees, a violation of the disciplinary
rule on deception in DR 2-101(A). The Court explained that Ohio had not attempted
to prohibit the transmission of fee information to clients; it had merely required more
detail. Support for this was garnered from the Court's previous commercial speech
cases which had emphasized that disclaimers may be properly required to prevent the
confusion or deception of consumers. The Court affirmed Ohio's disciplinary actions
against Zauderer for the omission of the full details of the proposed contingent fee ar-
rangement and the use of a contingency fee arrangement in a criminal case. The
Court reversed the reprimand as far as it was based on Zauderer's use of an illustra-
tion in an advertisement and the offer of unsolicited legal advice. Id. at 650-53, 655-56.

223. Id. at 647. The Court stated, "There is, of course, no suggestion that the illus-
tration actually used by appellant was undignified; thus, it is difficult to see how the
application of the rule to appellant in this case directly advances the State's interest in
preserving the dignity of attorneys." Id.

224. Id at 648.
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phylactic restriction on illustrations.225 Therefore, the Court found
the restriction on the use of illustrations to be unconstitutional. 226

THE REQUIREMENT THAT THE RESTRICTION BE No MORE EXTENSIVE

THAN NECESSARY

The fourth part of the Central Hudson test requires that a re-
striction be no more extensive than necessary to serve the asserted
state interest.227 The United States Supreme Court examined this
part of the test in Board of Trustees v. Fox.228 In Fox, the Supreme
Court addressed the issue of whether state restrictions on commer-
cial speech are impermissible if the restrictions "go beyond the least
restrictive means" to promote the state interests.22 9 State University
of New York ("University") Resolution 66-156 prevented private,
commercial businesses from using university facilities.230 The Uni-
versity applied the regulation to prohibit a representative of Ameri-
can Future Systems ("AFS") from showing the corporation's china,
crystal, and silverware in a university dormitory.23 1 Todd Fox, a stu-
dent, argued that Resolution 66-156 infringed upon his First Amend-
ment rights and instituted a lawsuit against the University.232

On certiorari, the Court first found that the AFS marketing ef-
fort constituted commercial speech and was entitled to some protec-
tion under the First Amendment.233 The Court applied the Central
Hudson test to determine the constitutionality of the restriction.2 34

225. Id. The Court stated, "[T]he mere possibility that some members of the popu-
lation might find advertising embarrassing or offensive cannot justify suppressing it."
Id.

226. Id. at 649.
227. Central Hudson, 447 U.S. at 566.
228. 492 U.S. 469, 475-76 (1989).
229. Board of Trustees v. Fox, 492 U.S. 469, 471 (1989).
230. Id. at 471-72. The State University of New York issued Resolution 66-156

which stated: "No authorization will be given to private commercial enterprises to op-
erate on State University campuses or in facilities furnished by the University other
than to provide for food, legal beverages, campus bookstore, vending, linen supply,
laundry, dry cleaning, banking, barber and beautician services and cultural events."
State Univ. of N.Y. Res. 66-156 (1979).

231. Fox, 492 U.S. at 472. American Future Systems, Inc., marketed its products
exclusively by a method commonly referred to as "Tupperware parties." The market-
ing effort consisted of demonstrating and tendering for sale products to groups of ap-
proximately ten potential buyers. These meetings were usually organized and hosted
by one of the potential buyers, who stood to receive a bonus for their efforts. Id.

232. American Future Sys., Inc. v. State Univ., 565 F. Supp. 754, 757 (N.D.N.Y.
1983). The Supreme Court explained Fox's status in the suit as one of "several fellow
students at SUNY/Cortland" who sued for declaratory judgment that the prohibition
of the hosting and attending the AFS "Tupperware Parties" violated their First
Amendment rights. Fox, 492 U.S. at 472. AFS withdrew from the suit after the appel-
late court reversed the district court's preliminary injunction. Id. at 472-73.

233. Id. at 473-74.
234. Id. at 475 (quoting Central Hudson, 447 U.S. at 566).
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The first part of the Central Hudson test was satisfied because the
parties stipulated that the speech at issue was not misleading. 235 The
Supreme Court held that the University had a substantial interest in
promoting an educational atmosphere in the dormitory.236 The Court
left the third part of the test to be decided by the district court on
remand.

237

In discussing the fourth part of the Central Hudson test, the
Court considered whether the regulation was more extensive than
necessary to serve the asserted state interest in maintaining an edu-
cational atmosphere. 238 Initially, the Court discussed whether the
word "necessary" in the Central Hudson test should be interpreted
strictly to require an application of a least-restrictive-means test or if
a more flexible meaning could be applied.239 The Court noted that
some previous commercial speech decisions had indicated that a least-
restrictive-means test should be applied.240 However, the Court also
found cases that indicated a more flexible interpretation of "neces-
sary" was permissible.241 A more flexible interpretation of the
fourth part of the test would only require that restrictions are nar-
rowly tailored and no more extensive than "reasonably necessary" to
directly advance substantial interests.242

In attempting to resolve this conflict surrounding the fourth part
of the Central Hudson test, the Court stated that "commercial speech
[enjoys] a limited measure of protection, commensurate with its

235. Id.
236. Id
237. Id. at 476.
238. Id. at 475-76. The Court determined that the first two parts of the Central

Hudson test were satisfied and, with respect to the third part of the test, remanded for
further factual findings. Id.

239. Id. at 476-77.
240. Id. at 476. The Court referred to a statement in Central Hudson that "if the

governmental interest could be served as well by a more limited restriction on com-
mercial speech, the excessive restrictions cannot survive." Id. (quoting Central Hud-
son, 447 U.S. at 564). In fact, the Court "assumed in dicta the validity of the 'least-
restrictive-means' approach." Id. (citing Zauderer, 471 U.S. at 644, 651 n.14).

241. Id, at 477. See generally Shapero, 486 U.S. at 472 (stating that restrictions
designed to preclude misleading advertising must not be more extensive than "reason-
ably necessary"); San Francisco Arts & Athletics, Inc. v. United States Olympic
Comm., 483 U.S. 522, 537 n.16, 539 (1987) (upholding a statute restricting the use of the
word "Olympic" where the restrictions were not broader than Congress could have de-
termined to be reasonably necessary to directly advance the asserted state interest);
Clark v. Community for Creative Non-Violence, 468 U.S. 288, 294 (1984) (stating that
symbolic expression may be restricted where the restriction is narrowly drawn to di-
rectly advance an asserted state interest); RM.J., 455 U.S. at 203, 207 (stating that re-
strictions designed to prohibit misleading advertising must be "narrowly drawn" and
not more extensive than "reasonably necessary").

242. Fox, 492 U.S. at 477 (quoting RM.J., 455 U.S. at 203, 207) (citing Shapero, 486
U.S. at 472).
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subordinate position in the scale of First Amendment values. '243 The
Court then reviewed other tests applied to other speech restric-
tions.244 The Court explained that time, place, or manner restric-
tions need not be the least restrictive alternative because of the
heavy burden such a test imposes on the state.245 Rather, the Court
will uphold a time, place, and manner restriction if it is narrowly tai-
lored to serve a substantial state interest.246 The Court reasoned that
commercial speech warranted the same constitutional protection af-
forded other speech regulated by time, place, or manner restric-
tions.247 The Court stated that it would not require the application of
a least-restrictive-means test in commercial speech cases because of
the heavy burden such a test imposes.248 Rather, the Court in Fox
held that there need only be a "reasonable fit" between the State's
interests and the restriction chosen to accomplish those interests.249

ANALYSIS

To satisfy the First Amendment to the United States Constitu-
tion, a restriction on commercial speech must satisfy four require-
ments enunciated by the United States Supreme Court in Central
Hudson Gas & Electric Corp. v. Public Service Commission.25 0 First,
the speech subject to regulation must be lawful and not mislead-
ing.25 1 Second, the state must have a substantial interest underlying
the restriction.25 2 Third, the restriction must directly advance the as-
serted state interest.25 3 Finally, there must be a "reasonable fit" be-
tween the state's interests and the restriction.2 54

In Fane v. Edenfield,255 the United States Court of Appeals for
the Eleventh Circuit correctly held that the Florida restriction on in-
person solicitation by certified public accountants ("CPAs") violated
the First Amendment. 256 Although the court's holding was based on

243. Id. (quoting Ohralik, 436 U.S. at 456).
244. Id. at 477.
245. Id.
246. Id. at 478.
247. Id. at 477.
248. Id.
249. Id. at 480. See supra note 10.
250. 447 U.S. 557, 566 (1980).
251. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 566

(1980).
252. Id.
253. Id.
254. Id. at 566. See Board of Trustees v. Fox, 492 U.S. 469, 480 (1989); see also supra

note 10 (discussing the Court's modification of the fourth part of the Central Hudson
test in Fox).

255. 945 F.2d 1514 (11th Cir. 1991).
256. See Fane v. Edenfield, 945 F.2d 1514, 1520 (11th Cir. 1991), cert granted, 112 S.

Ct. 2272 (1992).
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the four-part test outlined in Central Hudson, it should have applied
the test in a more thorough step-by-step manner.

The Eleventh Circuit's application of the Central Hudson test
failed to clearly address the first, second, and third parts of the test.
The Eleventh Circuit merely concluded in a footnote, and without
any analysis, that the first two parts of the test had been satisfied.257

Regulations in previous cases have failed to satisfy the Supreme
Court's test because the restrictions have failed to meet the second
part of the test. The Court in In re R.MJ.,258 Zauderer v. Office of
Disciplinary Counsel,2 59 and Shapero v. Kentucky Bar Ass'n 260 inval-
idated restrictions on advertising because the states had not alleged
substantial state interests to support their restrictions. 261 Therefore,
the Eleventh Circuit in Fane should have carefully analyzed the first
and second parts of the test because restrictions have failed to meet
those parts of the test.262

The cursory treatment of the first two parts of the Central Hud-
son test could have been avoided by examining other Supreme Court
decisions that clearly supported the Eleventh Circuit's conclusion re-
garding the first two parts. The Supreme Court's decisions in
Ohralik v. Ohio State Bar Ass'n 26 3 and Virginia State Board of Phar-
macy v. Virginia Citizens Consumer Council, Inc.2 64 support the
Eleventh Circuit's conclusion in Fane that Florida's interest in regu-
lating the accounting profession was substantial and that the activity
was not misleading or illegal.26 5 The Court in Ohralik determined
that the State had a duty to maintain the standards of its licensed
professions. 266 Additionally, the Court held in Virginia State Board
of Pharmacy that the State had a strong interest in monitoring the

257. Id. at 1518 n.8. The footnote, in its entirety, provided: "The first two prongs
of the Central Hudson test are met. The speech in which Fane wishes to engage con-
cerns a lawful activity and is not misleading; Florida's interest in regulating the ac-
countancy profession is substantial." Id.

258. 455 U.S. 191 (1982).
259. 471 U.S. 626 (1985).
260. 486 U.S. 466 (1988).
261. In re R.M.J., 455 U.S. 191, 205 (1982); Zauderer v. Office of Disciplinary Coun-

sel, 471 U.S. 626, 644 (1985); Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 479 (1988).
262. See supra notes 168-88, 189-214, 258-61 and accompanying text.
263. 436 U.S. 447 (1978).
264. 425 U.S. 748 (1976).
265. Compare Fane, 945 F.2d at 1518 n.8 (stating that Florida's interest in regulat-

ing the accounting profession was substantial) with Ohralik, 436 U.S. at 460 (stating
that a state has a duty to uphold the standards of its licensed professionals) and Vir-
ginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748,
766 (1976) (noting that states have an interest in overseeing the professional standards
of their licensed pharmacists).

266. Ohralik, 436 U.S. at 460.
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professionalism of its licensed pharmacists. 267 Similarly, Florida had
a substantial interest in regulating its CPAs, who were licensed pro-
fessionals engaged in legal activities.268

The Eleventh Circuit applied the third part of the Central Hud-
son test in a cursory manner by referring to the district court's find-
ing.26 9 The Eleventh Circuit merely stated that the restriction did
not directly advance the asserted state interest.270 In light of
Supreme Court decisions in which the third part of the test was a
pivotal factor, ignoring or giving cursory treatment to the third part
of the test poses a risk of arriving at erroneous decisions.271 In Bates
v. State Bar,27 2 the Supreme Court struck down a restriction on at-
torney advertising because the restriction failed to directly advance
the asserted state interest in maintaining the professionalism of at-
torneys.2 73 Similarly, in Virginia State Board of Pharmacy, the
Court refused to uphold a restriction on the advertising of prescrip-
tion drug prices because the restriction did not directly advance the
asserted state interest in protecting the professionalism of
pharmacists.

274

The Eleventh Circuit in Fane stated that "[i]f a state can combat
wrongdoing by direct means, it cannot use its interest in foreclosing
harm to justify broad-scale restraints on speech.1275 The court's find-
ing is supported by the holding in Shapero where the Supreme Court
refused to approve a broad-scale restraint that banned all attorney
advertising because Kentucky could have adopted a direct means of
regulation by requiring the attorney to submit advertisements for ap-
proval.2 76 The Eleventh Circuit in Fane found that Florida already
had at its disposal a direct means of protecting the public by regulat-
ing CPAs who perform the attest function.277 This direct means of
regulation restricted CPAs from fraudulently or negligently issuing a
nonindependent opinion on the financial stability of a business.278

267. Virginia State Bd. of Pharmacy, 425 U.S. at 766.
268. See supra notes 56-83, 101-30, 269-72 and accompanying text.
269. Fane, 945 F.2d at 1517-18, 1520. The Eleventh Circuit stated that "the district

court found that Florida's prohibition of in-person solicitation by CPAs failed to ad-
vance the governmental interest asserted and was more extensive than was necessary
to serve that interest." Id at 1517-18.

270. Id, at 1520.
271. See Bates v. State Bar, 433 U.S. 350, 368, 378 (1977); Virginia State Bd. of

Pharmacy, 425 U.S. at 769.
272. 433 U.S. 350 (1977).
273. Bates, 433 U.S. at 368, 378.
274. Virginia State Bd of Pharmacy, 425 U.S. at 769.
275. Fane, 945 F.2d at 1518 (citing Shapero, 486 U.S. at 476).
276. Shapero, 486 U.S. at 476.
277. Fane, 945 F.2d at 1518-19.
278. Id
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The Eleventh Circuit in Fane relied on Shapero for support of its
analysis of the "direct means" approach.2 79 However, the part of
Shapero relied on by the Eleventh Circuit was not a discussion of the
direct advancement of a state interest, but was a discussion of least
restrictive alternatives.28 0 Thus, it would appear that the court in
Fane did not clearly consider the third part of the test; rather, the
court combined the third part of the test with its discussion of the
fourth part of the Central Hudson test.281

The possibility that the Eleventh Circuit did not apply the third
part of the Central Hudson test gives rise to two concerns. Either the
Eleventh Circuit ignored a part of the Supreme Court's Central Hud-
son test, or the Eleventh Circuit combined the third and fourth parts
in its analysis. Neither alternative was contemplated by the Supreme
Court's formulation of the Central Hudson test or its subsequent ap-
plications of the test.2 82 Cases have turned on a single part of the
Central Hudson test.2 83 Therefore, to ignore one part in the analysis

279. Id.
280. See Shapero, 486 U.S. at 476-78.
281. Fane, 945 F.2d at 1518-19 (providing the Eleventh Circuit's discussion of the

fourth part of the Central Hudson test and the discussion of the direct advancement
language of Shapero).

282. Compare notes 56-166 and accompanying text (providing the formulation of
the Central Hudson test) with notes 168-249 and accompanying text (providing the
subsequent applications of the Central Hudson test). Arguably, the United States
Supreme Court formulated the four parts of the Central Hudson test to be applied as a
single unit. This is evidenced by the fact that commercial speech cases decided by the
Supreme Court after the creation of the test have referred to and applied the Central
Hudson test. See Peel v. Attorney Registration and Disciplinary Comm'n, 496 U.S. 91,
106 (1990) (prohibiting a state from categorically banning the listing of professional
certifications by attorneys without a finding that the listing is misleading, and there
exists a substantial state interest to justify the ban); Fox, 492 U.S. at 475-81 (applying
the Central Hudson test and clarifying that commercial speech cases require only a
reasonable fit between the ends and means chosen to achieve a substantial state inter-
est); Shapero, 486 U.S. at 472-80 (holding that a state may not, consistent with the First
and Fourteenth Amendments, categorically prohibit attorneys from soliciting business
for pecuniary gain by sending truthful, nondeceptive letters to potential clients known
to face a specific legal problem); Posadas de Puerto Rico Assocs. v. Tourism Co. of Pu-
erto Rico, 478 U.S. 328, 340-44 (1986) (5-4 decision) (upholding a statute that prevented
the advertisement of gambling facilities to residents of Puerto Rico); Zauderer, 471
U.S. at 637-47 (affirming in part and reversing in part the reprimand of an attorney for
the use of illustrations and vague terms of representation in newspaper advertise-
ments); Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 68-75 (1983) (holding that the
mailing of unsolicited contraceptive advertisements was constitutionally protected
where the State failed to assert any substantial interests to justify a ban on the mail-
ings); R.MJ., 455 U.S. at 203-07 (holding unconstitutional a state supreme court rule
that attempted to regulate attorney advertisements where the State failed to assert
any substantial interest and the advertising engaged in by the attorney was not mis-
leading); Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 506-12 (1981) (declaring a
billboard regulatory scheme to be facially unconstitutional because it regulated non-
commercial speech).

283. See supra notes 56-83, 84-100, 214, 258-80 and accompanying text.
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is to risk an erroneous decision.28 4 A combination of the third and
fourth parts is inappropriate because the two parts represent distinct
criteria.285 This distinction is illustrated by Central Hudson, where
the regulation satisfied the third part of the test because the State's
interest in energy conservation was directly advanced by the restric-
tion on advertising by electric utilities, but failed the fourth part be-
cause the restriction was more extensive than necessary. 28 6 Thus, it
is possible for a restriction to satisfy one part of the Central Hudson
test, but fail another part.2 8 7 Combining the third and fourth parts
blurs the distinction between direct advancement and overextensive
restrictions and perhaps allows restrictions to be declared unconstitu-
tional when they are not.

The Supreme Court in Zauderer thoroughly analyzed the third
part of the test, noting that the asserted state interest was to ensure
that attorneys advertised in a dignified manner. 288 However, because
there was no evidence that the advertisement at issue in Zauderer
was undignified, the Court held that a restriction on the advertise-
ment did not directly advance the State's interest in assuring the dig-
nity of attorneys. 289 Similarly, in Central Hudson, the Court found
that the State's interest in ensuring fair electric rates was not di-
rectly advanced by a restriction on advertising by electricity provid-
ers.290 The Court in Central Hudson found no direct advancement
because a link between advertising and electric rates was not proven
to exist.29 1 However, the Court in Central Hudson found that the
State's interest in energy conservation was directly advanced because
the Court found an immediate link between the demand for electric-
ity and advertising designed to promote electricity consumption. 292

To satisfy the third part of the Central Hudson test, a direct link
between the restriction and the state's interest is required.293 If the
Eleventh Circuit in Fane had properly applied the third part of the

284. See supra notes 56-83, 84-100, 214, 258-83 and accompanying text.
285. See infra notes 294-304 and accompanying text.
286. See supra notes 131-66 and accompanying text.
287. See supra notes 56-83, 84-100, 214, 258-86 and accompanying text.
288. Zauderer, 471 U.S. at 638, 641.
289. Id. at 647. The Court stated that "[t]here is, of course, no suggestion that the

illustration actually used by appellant was undignified; thus, it is difficult to see how
the application of the rule to appellant in this case directly advances the State's inter-
est in preserving the dignity of attorneys." Id.

290. Central Hudson, 447 U.S. at 569.
291. Id.
292. Id. The Court reasoned that the advertising restriction would not have been

challenged unless the plaintiff thought that advertising would increase sales. An in-
crease in sales would necessarily mean an increase in consumption, which the State
had an assert,-d interest in regulating. Id.

293. See Zauderer, 471 U.S. at 641; Central Hudson, 447 U.S. at 569.
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test, it could have found that the Florida restriction on solicitation by
CPAs did not directly advance the State's interest because the State
had failed to prove that CPAs were likely to engage in coercive or
fraudulent behavior.294 In Fane, there was no link between protect-
ing the public from CPAs who perform the attest function and the
restriction on in-person solicitation because there was no proof that
CPAs were likely to engage in fraudulent behavior.295

The Eleventh Circuit stated that the fourth part of the Central
Hudson test required that there be a reasonable fit between the
State's interests and the restriction. 296 This realization was correct
because the Supreme Court in Fox modified the previous require-
ment that the restriction be the least restrictive means available.2 97

The Eleventh Circuit found that there was no "reasonable fit" be-
tween Florida's interests and the restriction because the restriction
was more extensive than necessary to serve the asserted state inter-
ests.2 98 Specifically, the Eleventh Circuit found that Florida had at-
tempted to satisfy its asserted interest of protecting the public when
CPAs are performing the attest function by applying a blanket re-
striction on solicitation by all CPAs.29 The Eleventh Circuit rea-
soned that because not all CPAs perform the attest function, the
restriction was more extensive than necessary to serve the asserted
state interest.3° ° This finding is consistent with the holding in Cen-
tral Hudson.30

294. Compare notes 152-66, 215-26, 297-302 and accompanying text (discussing the
Court's requirement of a link between a state's interest and a restriction on commer-
cial speech) with Fane, 945 F.2d at 1518 (discussing the Eleventh Circuit observing that
there was not "any evidence of any link between in-person solicitation and the likeli-
hood that a CPA will be more likely, or even willing, to engage in dishonest or oppres-
sive conduct during such solicitation").

295. Compare notes 215-26, 152-58, 289-94 and accompanying text (discussing the
Court's requirement of a link between a state's interest and a restriction on commer-
cial speech) with Fane, 945 F.2d at 1518 (discussing the Eleventh Circuit finding that
there was not "any evidence of any link between in-person solicitation and the likeli-
hood that a CPA will be more likely, or even willing, to engage in dishonest or oppres-
sive conduct during such solicitation").

296. Fane, 945 F.2d at 1518.
297. Fox, 492 U.S. at 480.
298. Fane, 945 F.2d at 1518. The Eleventh Circuit noted that "Florida's restriction

bans far more speech than is necessary in light of the justification offered for its re-
straint." Id.

299. Id. The Eleventh Circuit explained the attest function as "the issuance of an
independent opinion regarding a client's financial stability based on an audit or review
of a client's financial statements. Only CPAs perform the attest function." Id. at 1517
n.6.

300. Id. at 1518.
301. Compare notes 160-66 and accompanying text (discussing the Court's finding

that the restriction in Central Hudson was more extensive than necessary) with Fane,
945 F.2d at 1518 (discussing the Eleventh Circuit's finding that the Florida restriction
was more extensive than necessary).
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The advertising restriction in Central Hudson was invalidated
because it was more extensive than necessary. 30 2 The restriction pre-
vented all advertising that related to the use of electricity even
though not all advertisements promoted the consumption of electric-
ity.3 0 3 The prevention of advertising directed at the conservation of
energy was contrary to the State's asserted interest in energy conser-
vation.30 4 Similarly, the Florida restriction in Fane was overexten-
sive because it prevented all CPAs from soliciting regardless of
whether they performed the attest function.30 5

Although the analysis of the Eleventh Circuit in Fane was appar-
ently incomplete in its application of the first, second, and third
parts, the final outcome was consistent with prior Supreme Court
holdings. 3° 6 The Eleventh Circuit merely concluded in a footnote,
without analysis, that the first two parts of the test were satisfied.30 7

The third part of the test was applied in a cursory manner, posing a
risk of arriving at an erroneous decision.308 The Eleventh Circuit's
application of the fourth part of the test reaches a result consistent
with previous applications of the test.309

Judge James Edmondson's dissenting opinion likewise failed to
thoroughly consider and apply the Central Hudson test.310 In fact,
Judge Edmondson failed to mention the test and reached a conclu-
sion that was inconsistent with prior Supreme Court holdings. 311 Re-
lying on the Supreme Court's decision in Ohralik, Judge Edmondson
equated in-person solicitation by an attorney in Ohralik with in-per-
son solicitation by a CPA in Fane.312 He then concluded that because
the Court had upheld a restriction on in-person solicitation by attor-
neys in Ohralik, the Florida restriction on in-person solicitation by

302. Central Hudson, 447 U.S. at 570.
303. Id.
304. Id.
305. Fane, 945 F.2d at 1518. The Eleventh Circuit recognized a similar overreach-

ing problem and stated:
Even if there were evidence before us to indicate that allowing CPAs who

perform audit and review engagements to solicit in-person would undermine
the integrity of financial statements, that still would not justify the total pro-
hibition of in-person solicitation by all CPAs. CPAs who specialize in many
aspects of the accounting profession have no occasion to attest to the accuracy
of audits or financial statements. If allowed at all, Florida's statute must be
narrowly tailored to achieve its anticipated objective.

Id.
306. See supra notes 258-305 and accompanying text.
307. See supra notes 24-42, 258-68 and accompanying text.
308. See supra notes 269-95 and accompanying text.
309. See supra notes 296-305 and accompanying text.
310. Fane, 945 F.2d at 1523 (Edmondson, J., dissenting).
311. Id.
312. See id at 1521-23 (Edmondson, J., dissenting) (referencing the facts in

Ohralik).
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CPAs also could be upheld.3 13

This argument is not persuasive for three reasons. First, the
unique facts of Ohralik are an extreme example of in-person solicita-
tion, and therefore the holding -in Ohralik cannot be persuasively
analogized to the facts in Fane.3 14 Judge Edmondson asserted that
the holding of Ohralik, allowing a restriction on solicitation by attor-
neys, was applicable as well to other professions.3 15 The Court in
Ohralik specifically limited its opinion to whether the contested re-
striction could constitutionally be applied to the attorney in that case,
not how to determine the constitutionality of a restriction in gen-
eral.3 16 Arguably, Judge Edmondson failed to recognize the limited
value of Ohralik when he stated that "Ohralik's reasoning reaches
professionals other than lawyers.1317

Second, the Court decided Ohralik two years before the Central
Hudson test was developed. 318 When the Court formulated the Cen-
tral Hudson test, it drew upon its earlier commercial speech cases, in-
cluding Ohralik, to outline the specific steps for determining the
validity of a restriction on commercial speech. 319 The Court's appli-
cation of the Central Hudson test in subsequent commercial speech
cases indicated that this test is the appropriate method for determin-
ing the validity of a restriction on commercial speech. 320 Judge Ed-
mondson focused only on the factual similarities between in-person
solicitation attorneys and CPAs, essentially ignoring the carefully de-
veloped Central Hudson test.321

313. Id.
314. Compare Ohralik, 436 U.S. at 468 (discussing the Court's characterization of

the facts of Ohralik as an extreme example of in-person solicitation) with Fane, 945
F.2d at 1521-23 (Edmondson, J., dissenting) (discussing the applicability of Ohralik to
Fane).

315. Fane, 945 F.2d at 1521 (Edmondson, J., dissenting).
316. Id.
317. Id.
318. Compare Ohralik, 436 U.S. at 447 (providing the date of the decision in

Ohralik) with Central Hudson, 447 U.S. at 557 (providing the date of the decision in
Central Hudson). The Court decided Ohralik on May 30, 1978. Ohralik, 436 U.S. at
447. The Court decided Central Hudson on June 20, 1980. Central Hudson, 447 U.S. at
557.

319. See supra notes 131-66 and accompanying text. After reviewing commercial
speech cases, the Court determined that "a four-part analysis [had] developed." Cen-
tral Hudson, 447 U.S. at 566.

320. Compare notes 56-166 and accompanying text (providing the formulation of
the Central Hudson test) with notes 168-249 and accompanying text (providing the
subsequent applications of the Central Hudson test).

321. See supra notes 43-51, 310-20 and accompanying text. Judge Edmondson made
reference inferentially to the fourth element of the Central Hudson test in his dissent
stating that "I cannot say that the rule Florida has chosen is an unreasonable solution
to the problems inherent in uninvited, in-person solicitations of clients for profit."
Fane, 945 F.2d at 1523 (Edmondson, J., dissenting) (citing Fox, 492 U.S. at 480).
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Third, both the majority and the dissent recognized that profes-
sional distinctions exist between attorneys and CPAs.3 22 This obser-
vation was supported by Supreme Court cases which stated that
historical and functional distinctions among professions may require
consideration of different criteria for purposes of constitutional anal-
ysis. 323 Despite the distinctions, Judge Edmondson stated that he
considered the two professions "more alike than they are differ-
ent.' ' 324 The approval of a restriction on in-person solicitation by at-
torneys in Ohralik cannot be read to apply to CPAs because the
potential for fraudulent behavior that justified the restriction in
Ohralik is "remote in the accounting profession. 325

CONCLUSION

In Fane v. Edenfied,3 26 the United States Court of Appeals for
the Eleventh Circuit invalidated a restriction on in-person solicitation
by certified public accountants ("CPAs").3 27 In doing so, the Elev-
enth Circuit applied the four-part test set out in Central Hudson Gas
& Electric Corp. v. Public Service Commission,32 8 which was
designed to determine the validity of a restriction on commercial
speech. 32 9 Although the court reached the correct result, the Elev-
enth Circuit applied the Central Hudson test in a manner that is sub-
ject to criticism.330 Specifically, the Eleventh Circuit in Fane
dispensed with the first two parts of the test in a footnote and did not
clearly apply the third part.3 31 The danger of misapplying the Cen-
tral Hudson test is illustrated by the fact that several Supreme Court
cases in which the test was applied have struck down restrictions
utilizing the second or third part of the Central Hudson test.332 The
failure to do an in-depth analysis of each part of the Central Hudson
test could lead to restrictions being upheld even though they are un-

322. See id. at 1519-20, 1522 (Edmondson, J., dissenting).
323. See Virginia State Bd. of Pharmacy, 425 U.S. at 773 n.25. The Court in Vir-

ginia State Bd. of Pharmacy observed that "[w]e stress that we have considered in this
case the regulation of commercial advertising by pharmacists. Although we express no
opinion as to other professions, the distinctions, historical and functional, between pro-
fessions, may require consideration of quite different factors." Id. Accord Zauderer,
471 U.S. at 677; R.M.J., 455 U.S. at 199 n.10; Bates, 433 U.S. at 365 n.17.

324. Fane, 945 F.2d at 1522 (Edmondson, J., dissenting).
325. Id, at 1520.
326. 945 F.2d 1514 (11th Cir. 1991).
327. Fane v. Edenfield, 945 F.2d 1514, 1520 (11th Cir. 1991), cert. granted, 112 S. Ct.

2272 (1992).
328. 447 U.S. 557 (1980).
329. Fane, 945 F.2d at 1517 (quoting Central Hudson Gas & Elec. Corp. v. Public

Serv. Comm'n, 447 U.S. 557, 566 (1980)).
330. See supra notes 258-305 and accompanying text.
331. See supra notes 24-42, 258-95 and accompanying text.
332. See supra notes 56-100, 168-88, 258-95 and accompanying text.
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constitutional.333 The Eleventh Circuit's application leaves open the
question of whether a cursory application of the Central Hudson test,
which results in a dangerous blurring together of separate parts, was
the type of application envisioned by the United States Supreme
Court when it first formulated the test.33 4

John C Coots-'94

333. See supra notes 258-309 and accompanying text.
334. See supra notes 24-42, 131-250, 258-305 and accompanying text.
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