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I. CREATION OF A CRISIS - A REVIEW OF THE PERSONAL
PROPERTY TAX QUARTET

It has been more than four years since the Nebraska Supreme
Court handed down its decision in Northern Natural Gas Co. v. State
Board of Equalization.' Since that time, Nebraska has been through
four special sessions of the Unicameral.2 The Unicameral has passed
five major pieces of legislation and has placed a major constitutional
amendment, Amendment 1, before the people for approval.3 Most of

the other issues before the Unicameral from mid-1989 through 1992
seemed to fade in importance when compared to the personal property
tax crisis.

The passage of Amendment 1, which was approved by the voters
in the primary election on May 12, 1992, and the decision in MAPCO
Ammonia Pipeline, Inc. v. State Board of Equalization4 (MAPCO II)
seem to have defused the crisis for the time being.5 However, more
than one thousand cases still are pending in Nebraska district courts
as taxpayers seek equalization of their real estate valuation to zero for
1991, and millions of dollars of refunds remain unpaid to pipeline com-
panies, telephone companies and other taxpayers for 1989 and 1990.6
Perhaps it is a good time then to review what has happened and to
speculate about what may lie ahead. If history serves as a guide to the

t Legal Counsel to the Revenue Committee of the Nebraska State Legislature.
B.S., Arizona State University, 1978; J.D., University of Nebraska-Lincoln, 1981.

1. 232 Neb. 806, 443 N.W.2d 249 (1989), cert. denied, 493 U.S. 1078 (1990).
2. These special sessions began on the following dates: November 8, 1989, July 8,

1991, July 31, 1992 and November 5, 1992.
3. L.B. 1, Neb. Unicameral, 91st Leg., 1st Special Sess., 1989 Neb. Laws 59 [here-

inafter L.B. 1]; L.B. 7, Neb. Unicameral, 91st Leg., 1st Special Sess., 1989 Neb. Laws 64
[hereinafter L.B. 7]; L.B. 829, Neb. Unicameral, 92d Leg., 1st Sess., 1991 Neb. Laws
2229 [hereinafter L.B. 829]; L.B. 719A, Neb. Unicameral, 92d Leg., 2d Sess., 1992 Neb.
Laws 462; L.B. 1063, Neb. Unicameral, 92d Leg., 2nd Sess., 1992 Neb. Laws 1286 [here-
inafter L.B. 1063]; L.R. 219CA, Neb. Unicameral, 92d leg., 2d Sess., 1992 Neb. Laws 2.

4. 242 Neb. 263, 494 N.W.2d 535 (1993), cert. denied, 113 S. Ct. 2930 (1993).
5. See the attached appendix for the full text of Amendment 1.
6. Approximately $30,500,000 of refunds remained unpaid as of April 29, 1993,

according to the Legislative Fiscal Office.
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future, then the personal property tax system in Nebraska will not go
unchallenged very long.7

This Article will begin by reviewing the quartet of personal prop-
erty tax cases that created the present crisis and so convulsed the Ne-
braska property tax system.8 The Article then will analyze the events
that defused the crisis, primarily Amendment 1 and the Nebraska
Supreme Court's decision in MAPCO 1.9 The final section of this Ar-
ticle will attempt to summarize the current state of affairs and the
risks to the tax system that remain.10

Although I had, and still have, reservations about many of the
actions taken throughout these years, I have concluded that, taken as
a whole, the actions of the Unicameral represent a well-intentioned
effort to do what was possible to respond to a problem within parame-
ters that were largely unknown at the time the actions were taken.
Because I have served throughout this period as legal counsel to the
Revenue Committee of the Unicameral, it is only natural that I am
inclined to defend the work of the Unicameral and to criticize the work
of the Nebraska Supreme Court. I don't expect every reader to agree
with the interpretations of the events or the conclusions drawn by this
article; nevertheless, I hope it at least generates some discussion that
may help in dealing with property tax issues in the future.

A. CREATION OF THE CRISIS: NEBRASKA SUPREME COURT DECISIONS

FROM 1989 TO 1992

1. Introduction

At the outset, it is perhaps helpful to examine two earlier deci-
sions that did much to shape the thinking of the current Justices of
the Nebraska Supreme Court.

The first of these cases, Sioux City Bridge Co. v. Dakota County,"
was decided by the United States Supreme Court in 1923. The prop-
erty at issue in Sioux City Bridge Co. was a railroad bridge across the
Missouri River between Sioux City, Iowa, and South Sioux City, Ne-
braska. Approximately twenty-six percent of the value of the bridge

7. Taxpayers have challenged the constitutionality of Nebraska property taxes
since the 1800s. In one of the earliest cases, the Nebraska Supreme Court held uncon-
stitutional legislation that allowed taxpayers to deduct up to $150 per acre from their
assessed land values for planting certain types of trees on those acres. Union Pacific
R.R. Co. v. Bd. of County Comm'ns of Saunders County, 7 Neb. 228, 230-31 (1878). The
legislation was found to be in violation of the Nebraska Constitution's Uniformity
Clause, which was later approved by the people. Uniformity cases involving the prop-
erty tax are found continuously through Nebraska's history.

8. See infra notes 11-134 and accompanying text.
9. See infra notes 135-179 and accompanying text.

10. See infra notes 180-195 and accompanying text.
11. 260 U.S. 441 (1923).
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was in Iowa, while approximately seventy-four percent of the value
was in Dakota County, Nebraska. The bridge originally cost $941,000,
but later improvements increased this cost to $1,022,000.12 The Da-
kota County assessor had set the value of that part of the bridge in
Nebraska as $600,000, but the Dakota County Board of Equalization
increased the value to $700,000. The owner, the Sioux City Bridge
Company ("Bridge Company"), introduced evidence that an acre of
land in Dakota County was assessed at 55.7% of actual value, but an
improvement on city property was assessed at 49.29% of its selling
value. 13 The Bridge Company argued that this was a discrimination
in violation of the Equal Protection and Due Process Clauses of the
Fourteenth Amendment to the United States Constitution. 14

The Nebraska Supreme Court rejected the Bridge Company's ar-
gument despite the presence of the Uniformity Clause of Nebraska's
Constitution, which at that time provided:

The Legislature shall provide such revenue as may be need-
ful, by levying a tax by valuation, so that every person and
corporation shall pay a tax in proportion to the value of his,
her or its property and franchises, the value to be ascertained
in such manner as the Legislature shall direct. 15

The court held that, assuming discrimination existed, the proper rem-
edy was "to have the property assessed below its true value raised,
rather than to have property assessed at its true value reduced."' 6

On this point, the United States Supreme Court reversed, stating
that:

Such a result as that reached by the Supreme Court of Ne-
braska is to deny the injured taxpayer any remedy at all be-
cause it is utterly impossible for him by any judicial
proceeding to secure an increase in the assessment of the
great mass of under-assessed property in the taxing district.
This Court holds that the right of the taxpayer whose prop-
erty alone is taxed at 100 percent of its true value is to have
his assessment reduced to the percentage of that value at
which others are taxed even though this is a departure from
the requirement of statute. The conclusion is based on the
principle that where it is impossible to secure both the stan-

12. Sioux City Bridge Co. v. Dakota County, 260 U.S. 441, 442 (1923).
13. Id. at 443.
14. Id. at 442. The relevant portion of the Fourteenth Amendment provides "[n]o

state shall... deprive any person of life, liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the equal protection of the laws." U.S.
CONST. art. XIV, § 1.

15. In re Sioux City Bridge Co., 105 Neb. 843, 182 N.W. 485, cert. denied 257 U.S.
652 (1921), cert. granted, 257 U.S. 630 (1921), rev'd, 260 U.S. 441 (1923); NEB. CONST.
art. XI, § 1 (1875).

16. Sioux City Bridge Co., 105 Neb. at 848, 182 N.W. at 487.
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dard of the true value, and the uniformity and equality re-
quired by law, the latter requirement is to be preferred as the
just and ultimate purpose of the law. In substance and effect
the decision of the Nebraska Supreme Court in this case up-
holds the violation of the Fourteenth Amendment to the in-
jury of the Bridge Company. We must, therefore, reverse its
judgment.

17

When holding that the Bridge Company's Fourteenth Amend-
ment rights were violated, the Court did not specify whether the viola-
tion was of the Equal Protection Clause or the Due Process Clause.
The Bridge Company alleged that both clauses were violated. How-
ever, in later cases, the Nebraska Supreme Court has stated that the
violation was of the Equal Protection Clause. i8

More than half a century later, the United States Court of Ap-
peals for the Eighth Circuit held that Nebraska's personal property
tax system discriminated against railroads in violation of federal law.
The result of the court's decision in Trailer Train Co. v. Leuenberger'9

was the removal of railroad personal property from Nebraska's tax
rolls.

The court found that Nebraska's taxation of railroad personal
property violated the Railroad Revitalization and Regulatory Reform
Act of 1976 (the "4-R Act"). 20 The 4-R Act is a comprehensive piece of
legislation designed to rescue railroads from the brink of financial col-
lapse. It contains provisions regarding rate setting, branch line pres-
ervation, other regulatory reform, and the creation of Conrail. It also
contains Section 306(1)(d), which prohibits "[tihe imposition of any
other tax which results in discriminatory treatment of a common car-
rier by railroad."21 The 4-R Act defines discrimination by comparison
to other commercial and industrial property, which is defined to in-
clude not only what we commonly call commercial and industrial prop-
erty, but also productive agricultural land and equipment.

In Trailer Train Co., the Eighth Circuit, in holding the Nebraska
scheme of taxation to be discriminatory, noted that the Nebraska ex-
emptions excluded 75.75% of all commercial and industrial personal
property from taxation. Specifically, the exemptions included the fol-
lowing commercial and industrial property:

17. Sioux City Bridge Co., 260 U.S. at 446-47.
18. Northern Natural Gas Co. v. State Bd. of Equalization, 232 Neb. 806, 815-16,

443 N.W.2d 249, 256 (1990), cert. denied, 493 U.S. 1078 (1990).
19. 885 F.2d 415 (8th Cir. 1988), cert. denied, Boehm v. Trailer Train Co., 490 U.S.

1066 (1989).
20. Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210,

90 Stat. 31.
21. Railroad Revitalization and Regulatory Reform Act of 1976 § 306(1)(d), 90 Stat.

at 54.
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Type of Personal Property Actual Value Estimates
(1-1-83) Lost Tax

Non-farm Inventory $4,029,800,000 $ 97,130,000

Livestock 2,604,737,500 62,782,000

Feed 103,000,000 2,483,000

Ag Machinery & Equipment 2,908,281,140 70,098,000

TOTAL $9,645,818,500 $232,493,000 22

The court concluded that the extensive exemptions rendered the
imposition of the tax on the personal property of railroads discrimina-
tory. The court stated that "[w]hen the exemptions apply to three-
fourths of the commercial and industrial property in Nebraska, and do
not apply to rail cars, the tax system in Nebraska discriminates
against Trailer Train and violates section 306(1)(d) of the 4-R Act."23

2. Northern Natural Gas Co. v. State Board of Equalization

Close on the heels of the decision in Trailer Train Co., the Ne-
braska Supreme Court decided Northern Natural Gas Co. v. State
Board of Equalization.24 The company, referred to as "Enron," ap-
pealed from a decision of the Nebraska State Board of Equalization
and Assessment, which assessed the taxable value of Enron's property
at 88.7% of Enron's unit value.25 Enron sought to be "equalized" with
railroad personal property, which was no longer taxed as a result of
the decision in Trailer Train Co. Essentially, Enron sought to have its
pipelines declared to be personal property and assessed separately
from its unit value. Enron also sought to have its personal property
equalized with nontaxed railroad property.26

The Nebraska Supreme Court concluded that Enron was entitled
to have its personal property equalized with railroad personal
property:

22. Affidavits of Dick Netzer and Don Pursell, Trailer Train Co. v. Leuenberger,
885 F.2d 415 (8th Cir. 1988), cert. denied, Boehm v. Trailer Train Co., 490 U.S. 1066
(1989).

23. Trailer Train Co. v. Leuenberger, 885 F.2d 415, 418, cert. denied, Boehm v.
Trailer Train Co., 490 U.S. 1066 (1989).

24. 232 Neb. 806, 443 N.W.2d 249 (1989).
25. It is important to realize that railroads, pipelines, telephone companies, and

other public service entities are not assessed like other types of property. Most property
is assessed by placing a "value" on each item or tract. Public service or centrally as-
sessed property is valued as a unit, because much of the value of the company is its
right to operate and maintain its facilities over rights of way across the state. Conse-
quently, Nebraska, like most other states, assesses the company as a going concern and
then apportions its value among taxing jurisdictions.

26. Northern Natural Gas Co., 232 Neb. at 810-11, 443 N.W.2d at 253.
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Article VIII, Section 1, of the Nebraska Constitution provides
in relevant part that except for motor vehicles, "[t]axes shall
be levied by valuation uniformly and proportionately upon all
tangible property." It would seem that no question exists
that if the Board arbitrarily undervalues a particular class of
property so as to make another class of property dispropor-
tionately higher, or achieves the same result because of legis-
lative action, this court must correct that constitutional
inequity by lowering the complaining taxpayer's valuation to
such an extent so as to equalize it with other property in the
state. This being the case, no logical reason exists why the
same requirement of valuation reduction should not be im-
posed when the disproportionality is brought about by a final
judgment of the federal court exempting the personal prop-
erty of the railroads and car companies from the imposition of
a state tax.

The state, by not taxing the personal property of rail-
roads and car companies, although acting involuntarily and
under compulsion of federal law, nevertheless, by complying
with that mandate, has denied Enron equal protection of the
law contrary to the 14th amendment to the U.S. Constitution.

As we have previously stated, it makes no difference if
the undervaluation of the property of the railroad and car
companies comes about because of deliberate action by the
Board, legislative enactment, or the final and binding judg-
ment of the federal courts. The conclusion remains the same:
The equal protection clause of the 14th amendment mandates
that the same result be reached with respect to the personal
property of Enron as that in the case of the railroad and car
companies.

27

In essence, the court "equalized" Enron's personal property with
exempt railroad personal property. In so doing, the court confused
"equalization," a-process that ensures that all who are subject to the
tax are treated the same, with "exemption," a process which deter-
mines who is and who is not subject to the tax in the first instance.

Next, the court addressed Enron's contention that its pipelines
should be classified as personal property. The court, noting that the
property tax statutes do not provide a definition of fixtures to real
property, provided the following definition:

To determine whether an item constitutes a fixture, this
court looks at three factors: (1) actual annexation to the re-
alty, or something appurtenant thereto, (2) appropriation to
the use or purpose of that part of the realty with which it is

27. Id. at 815-16, 443 N.W.2d at 255-56 (citations omitted).
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connected, and (3) the intention of the party making the an-
nexation to make the article a permanent accession to the
freehold. Bank of Valley v. U.S. Nat. Bank, 215 Neb. 912, 341
N.W.2d 592 (1983); T-V Transmission v. County Bd. of Equal,
215 Neb. 363, 338 N.W.2d 752 (1983).

The third factor, the intention to make the article a per-
manent accession to the freehold, is generally regarded as the
most important factor when determining whether an article
is a fixture.28

The court held that pipelines were personal property under this test.
The court then reaffirmed its decision in Kearney Convention Center,
Inc. v. Board of Equalization,29 that the Uniformity Clause of the Ne-
braska Constitution provides that a complaining taxpayer is entitled
to have its assessment reduced so as to equalize its property value
with the value of other property subject to tax. That is, the same ratio
to actual value as the lowest valued property the taxpayer is able to
prove. The court stated that "such a result -has not been reached in
this case."30

Northern Natural Gas Co. is a relatively uncomplicated opinion.
It holds that the Equal Protection Clause of the United States Consti-
tution commands that pipelines be treated like railroads and that
those who are discriminated against in assessment are entitled to
have their assessments reduced. The case is analyzed very much like
Sioux City Bridge Co., from which the Court cited heavily.31

28. Id. at 817, 443 N.W.2d at 257.
29. 216 Neb. 292, 344 N.W.2d 620 (1984)..
30. Northern Natural Gas Co., 232 Neb. at 822-23, 443 N.W.2d at 260.
31. Although such a holding is unusual, the Nebraska Supreme Court had, prior to

Northern Natural Gas Co., found that aspects of the property tax system violated the
Equal Protection Clause of the United States Constitution. In Knoefler Honey Farms v.
County of Sherman, 196 Neb. 435, 243 N.W.2d 760 (1976), the court dealt with the
taxation of honey bee colonies hatched after January 1, 1972, the ancestors of which
were taxed in California as of January 1, 1972, and brought into Nebraska before July
1, 1972. The statute provided that personal property not taxed in another state and
brought into Nebraska before July 1, 1972, was subject to tax. Uncontradicted evidence
was presented showing that the offspring of livestock born in the spring were not taxed.
The court cited Sioux City Bridge Co., in finding the assessment discriminatory and
arbitrary and stated "w]e find no reasonable distinction for tangible personal property
tax purposes between livestock and honey bees or other living creatures owned and used
for commercial purposes." Id. at 440, 243 N.W.2d at 763.

On the other hand, in Rehkopf v. Board of Equalization, 180 Neb. 90, 141 N.W.2d
462 (1966), the court rejected an argument that the assessment of foreign corporation
stock, using a different valuation method than that used for the stock of domestic corpo-
rations, violated the Equal Protection Clause of the United States Constitution.

In In re 1969-1970 County Tax Levy, 186 Neb. 752, 186 N.W.2d 729 (1971), taxpay-
ers challenged a nonresident tuition formula that allowed per pupil tuition rates for a
county to exceed the actual per pupil cost. The court stated that "a statute which pro-
vides for the raising of revenue for nonresident high school tuition which places a sub-
stantially unequal tax burden on either the district which receives the nonresident
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The Governor and Unicameral of Nebraska responded to North-
ern Natural Gas Co. by passing two bills in a special session in No-
vember, 1989. Legislative Bill 1 ("L.B. 1") redefined real property to
include railroad tracks, electrical and telephone wires and poles, and
pipelines. 32 The Unicameral also passed Legislative Bill 7 ("L.B. 7"),
which statutorily exempted railroad rolling stock from the property
tax.33 The Unicameral justified its action in part by noting that rail
transportation is vital to Nebraska.3 4

However, the real purpose of L.B. 7 was to exercise the power of
the Unicameral to classify personal property.35 The Unicameral theo-
rized that, in Northern Natural Gas Co., pipeline property was equal-
ized with railroad property because both were in the same class for
taxation purposes. Putting railroad rolling stock in a separate class
would thus prevent equalization. 36 This approach would have been
logical, under the case law prior to Northern Natural Gas Co. 3 7 How-
ever, the Nebraska Supreme Court in Northern Natural Gas Co.
stated that "it makes no difference if the undervaluation of the prop-
erty of the railroad and car companies comes about because of deliber-
ate action by the Board, legislative enactment, or the final and
binding judgment of the federal courts."38 The court held that differ-
ent treatment of pipelines was a violation of the Equal Protection
Clause of the United States Constitution. Thus, doubt was cast on the
Unicameral's approach from the beginning.

Both L.B. 1 and L.B. 7 were to be applied retroactively to January
1, 1989, and were to apply to all litigation pending at that time.39

These provisions were an attempt to resolve over one hundred appeals
pending before the Nebraska Supreme Court by centrally assessed
taxpayers for the 1989 tax year.

students or the district which sends them would be discriminatory." Id. at 757, 186
N.W.2d at 733. However, the court noted that exact equalization is impossible and con-
cluded that this was not such a statute.

See also, State ex rel. Douglas v. State Bd. of Equalization, 205 Neb. 130, 286
N.W.2d 729 (1979) (holding that the existence of differing levies within a multi-county
political subdivision was unconstitutional).

32. 77 NEB. REV. STAT. § 103 (1989 Supp.).
33. Codified at NEB. REV. STAT. § 77-103 (Reissue 1990).
34. Codified at NEB. REV. STAT. 77-202(11) (Reissue 1990).
35. L.B. 1(3), supra note 3. NEB. CoNs'r. art. VIII, § 2 (1875).
36. Railroad rolling stock was exempted because such property makes up approxi-

mately 75% of all railroad personal property. Collections of all personal property taxes
of railroads were enjoined in Trailer Train Co. See supra notes 19-23 and accompanying
text. However, railroads were willing to settle for a 75% reduction, the amount equal to
the percentage of commercial and industrial personal property exempted in Nebraska.
Exempting railcars happened to approximate that percentage.

37. See Op. Att'y Gen. 89065 (1989).
38. Northern Natural Gas Co., 232 Neb. at 816, 443 N.W.2d at 256.
39. L.B. 1(2),(3), supra note 32; L.B. 7(9), supra note 33.
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Tax year 1990 came and went with no additional decisions on this
issue by the Nebraska Supreme Court. In the fall, as they had in
1989, most centrally assessed public service companies appealed their
valuations from the State Board of Equalization and Assessment to
the Nebraska Supreme Court.

3. Natural Gas Pipeline Co. of America v. State Board of
Equalization

On March 1, 1991, the Nebraska Supreme Court released the sec-
ond decision of this quartet, Natural Gas Pipeline Co. of America v.
State Board of Equalization ("NGPL").40 First, the court held that
L.B. 1, which redefined real property to include pipelines and tele-
phone poles, was irrelevant when applied to resolve the issue of equal-
ization. Because the Uniformity Clause applies to all tangible
property, and both real and personal property are tangible, characteri-
zation of most centrally assessed property as "real" does not prevent
the pipelines from seeking equalization with railroad property.

Second, the court held that L.B. 1 could not be applied to the 1989
tax year, stating:

Since these causes must be remanded to the Board for
further proceedings, we further observe that L.B. 1 cannot be
constitutionally applied for the 1989 tax year because such
application would result in the commutation of a tax, in viola-
tion of Neb. Const. art. VIII, § 4, which provides:

Except as to tax and assessment charges against real
property remaining delinquent and unpaid for a period of
fifteen years or longer, the Legislature shall have no
power to release or discharge any county, city, township,
town, or district whatever, or the inhabitants thereof, or
any corporation, or the property therein, from their or its
proportionate share of taxes to be levied for state pur-
poses, or due any municipal corporation, nor shall com-
mutation for such taxes be authorized in any form
whatever; Provided, that the Legislature may provide by
law for the payment or cancellation of taxes or assess-
ments against real estate remaining unpaid against real
estate owned or acquired by the state or its governmental
subdivisions.
The power to tax is exercised when the tax is levied. See

Am. Prov. of Servants of Mary Real Estate Corp. v. County of
Douglas, 147 Neb. 485, 23 N.W.2d 714 (1946). In the present
case, the entire process for levying taxes on valuations estab-

40. 237 Neb. 357, 466 N.W.2d 461 (1991).
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lished in 1989 had been fully completed by the time L.B. 1
was enacted.

The tax year is, therefore, completed on November 1, and
the collection process cannot be changed without violating the
provisions of Neb. Const. art. III, § 18, and Neb. Const. art.
VIII, § 4. See, Steinacher v. Swanson, 131 Neb. 439, 268
N.W. 317 (1936); Lynch v. Howell, 165 Neb. 525, 86 N.W.2d
364 (1957) ("[t]he power to tax is determinable as of the date
the tax is levied" (syllabus of the court)).41

The court next held that L.B. 7's exemption of railroad rolling
stock from taxation violated both the Uniformity and Special Legisla-
tion Clauses of the Nebraska Constitution, because there was no rea-
sonable basis for treating railroads differently from pipelines for
purposes of taxation.42

The Legislature's stated justification is illusory. We fail
to see any real and substantial difference between personal
property used for income production by one type of business
and the same type of income-producing personal property
used by another type of business.

The Legislature's effort to exempt railroads is not based
on a reasonable classification and violates both the propor-
tionality and special legislation requirements of the Ne-
braska Constitution. There is no reasonable basis for
treating railroads differently from other common carriers;
therefore, the distinction, as a classification and basis for an
exemption from personal property tax, reflected in L.B. 7, re-
suits from special legislation, prohibited by Neb. Const. art.
III, § 18, and violates the uniformity clause of Neb. Const.
art. VIII, § 1.43

Of some importance is the fact that the court held that the im-
proper classification violated both the Special Legislation Clause and
the Uniformity Clause. This means that an unreasonable classifica-
tion and exemption would violate the Uniformity Clause even if the
Special Legislation Clause did not exist. NGPL is the first of the quar-
tet for which concurring opinions were filed. In this case, the concur-
ring opinions are important because, as we shall see, they are adopted

41. Natural Gas Pipeline Co. ofAmerica v. State Bd. of Equalization ("NGPL), 237
Neb. 357, 366-67, 466 N.W.2d 461, 468 (1991).

42. The Special Legislation Clause provides, in relevant part that "[tihe Legisla-
ture shall not pass local or special laws .... [giranting to any corporation, association,
or individual any special or exclusive privileges, immunity, or franchise whatever.
[W]here a general law can be made applicable, no special law shall be enacted." NEB.
CONST. art. III, § 18.

43. NGPL, 237 Neb. at 371, 466 N.W.2d at 470.
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in part by the full court in later cases.44 Especially interesting is the
concurrence of Justices C. Thomas White and Dale E. Fahrnbruch:

It becomes obvious, therefore, that railroad rolling stock
cannot be taxed at anything approaching the commanded 'ac-
tual value,' Neb. Rev. Stat. § 77-201 (Reissue 1990), absent
legislative repeal of the exemptions set out in Neb. Rev. Stat.
§ 77-202 (Reissue 1990), or at least those of which it cannot
be said that a justifiable and reasonable classification exists
for the exemption. On the fact of the statute, those exemp-
tions that appear justifiable relate to exemptions of property
whose tax proceeds would not justify the costs of collection,
e.g., household goods, and to exemptions of property owned
by nonprofit religious, educational, charitable, horticultural,
or cemetery organizations, which property is used for those
purposes.

If the system of ad valorem taxation is worthy of surviv-
ing as a method of supporting local units of government, then
under our constitutional system, all property, except house-
hold goods and property owned by nonprofit educational,
charitable, horticultural, or cemetery organizations, which
property is used for those purposes, must be taxed or no prop-
erty may be taxed.45

This passage seems to indicate that some sort of de minimus ex-
emption would be acceptable, a theory that is untried at this point.
The concurrence then stated that Stahmer v. State,46 which held that
the partial exemption of business inventory, farm inventory, and farm
machinery and livestock was permissible, was incorrectly decided.
The judges indicated that federal law may condemn any and all
exemptions:

It has been said that "taxes are what we pay for civilized
society," Compania de Tabacos v. Collector, 275 U.S. 87, 100,
48 S. Ct. 100, 105, 72 L. Ed. 177 (1927) (Holmes, J., dissent-
ing), and that "governmental costs not shared by.one group of
taxpayers must necessarily be shifted to and be borne by the
remaining taxpayers...." Equitable Life v. Lincoln ,Cty. Bd.
of Equal., 229 Neb. 60, 62, 425 N.W.2d 320, 322 (1988).
When property, regardless of whether it is real or tangible
personal property, is classified so that it provides exemption
from taxation to all but a small amount of property, the clas-
sification and exemption may well be unreasonable and arbi-

44. See infra notes 66-92 and accompanying text.
45. NGPL, 237 Neb. at 374, 466 N.W.2d at 472 (White, J., and Fahrnbruch, J.,

concurring).
46. 192 Neb. 63, 218 N.W.2d 893 (1974), overruled by MAPCO Ammonia Pipeline,

Inc. v. State Bd. of Equalization, 238 Neb. 565, 471 N.W.2d 734 (1991).
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trary and may fall within the prohibition of Neb. Const. art.
III, § 18, which is this state's "equal protection clause."

But, even if this state's present classification of property
as exempt and not exempt was to be found valid under Ne-
braska's Constitution, it could not withstand muster under
federal law. See Leuenberger, supra. See, also, Trailer Train
Co. v. State Bd. of Equalization, 511 F. Supp. 553 (N.D. Cal.
1981) (stating that § 306 of the 4-R Act preempts discrimina-
tory state tax law), modified 697 F.2d 860 (9th Cir. 1983),
cert. denied, 464 U.S. 846, 104 S. Ct. 149, 78 L. Ed. 2d 139;
State of Tenn. v. Louisville & N.R. Co., 478 F. Supp. 199
(M.D. Tenn. 1979) (upholding supremacy of federal law), affd
652 F.2d 59 (6th Cir. 1981), cert. denied, 454 U.S. 834, 102 S.
Ct. 135, 70 L. Ed. 2d 114.

The principles in Trailer Train Co. v. Leuenberger, 885
F.2d 415 (8th Cir. 1988), in regard to discriminatory treat-
ment of property, if followed to their logical conclusion, might
well be applied not only to personal property, but also to real
estate.47

As events would transpire, the last two cases in the quartet would
follow this reasoning, although in dramatically different respects.48

However, at the time of the decisions it was the last passage that re-
ceived the most attention from the press and most horrified public offi-
cials: "The decision in Leuenberger, supra, ... has sounded the death
knell for personal property taxation in this state unless the preferen-
tial treatment to certain classes of personal property is abandoned.
Taxation of real estate may also be at risk for the same reasons."49

Judge John T. Grant also filed a separate concurrence, which con-
cluded that L.B. 1 was unconstitutional because the Unicameral was
powerless to define pipelines and other public service property as real
property and because the exemption of irrigation equipment from the
definition was improper:

Does the definition found in L.B. 1 tend to nullify or circum-
vent a provision of the Nebraska Constitution? I conclude
that it does, in that Neb. Const. art. VIII, § 2, provides, "The
Legislature may classify personal property in such manner as
it sees fit, and may exempt any of such classes, or may ex-
empt all personal property from taxation." (Emphasis sup-
plied) In this case, the Legislature has not "classified" certain
items of personal property, but has arbitrarily declared the
personal property owned by an unfavored group of taxpayers

47. NGPL, 237 Neb. at 375, 466 N.W.2d at 472-73 (White and Fahrnbruch, JJ.,
concurring).

48. See infra notes 66-134 and accompanying text.
49. NGPL, 237 Neb. at 376, 466 N.W.2d at 473 (White and Fahrnbruch, JJ.,

concurring).
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to be "fixtures," which are presumably taxable as real estate
under our decision in Northern Natural Gas Co. v. State Bd.
of Equal., 232 Neb. 806, 443 N.W.2d 249 (1989).

Here, the Legislature has attempted to define and desig-
nate as a "fixture" that which is, in fact and in truth, personal
property, and has gone beyond the bounds of its legitimate
powers in doing so.

I also conclude that the classification set forth in L.B. 1 is
unconstitutional because it is not based on a real and sub-
stantial difference between "machinery and equipment used
for business purposes or center pivot or other irrigation sys-
tems of a type used for agricultural or horticultural purposes"
and machinery and equipment used for other purposes. 50

Judge Thomas M. Shanahan concurred in part and dissented in
part. He argued that the unit value assessment method, which is ap-
plied to centrally assessed property, and the local assessment method
are so radically different that the results cannot be equalized with
each other simply by reducing the value of the centrally assessed prop-
erty to a sales assessment ratio derived from real estate sales.51

Therefore, the pipeline property was not equalized in this case, and
the issue should be remanded.

Judge Shanahan however argued that the exemption of railroad
rolling stock was permissible as "[t]here is a real and substantial dif-
ference between railroad rolling stock tax-exempt under L.B. 7, and
property of other common carriers."5 2 Judge Shanahan concluded
that center pivot irrigation equipment also could be excluded under
L.B. 1 because the equipment is readily moveable, while pipelines and
telephone wires are not.

Unlike Northern Natural Gas Co., the NGPL opinion is not simple
and the various opinions add to the confusion. It did not have to be
this way. The court simply could have stated, as they had in Northern
Natural Gas Co., that the Equal Protection Clause prohibits differing
treatment of pipelines and railroads, regardless of the reasons for the
different treatment. In fact, NGPL makes no references to the Equal
Protection Clause in the majority opinion. 53 Instead, the court fol-
lowed a different and more disturbing analysis. By holding that the

50. Id. at 379, 466 N.W.2d at 474 (Grant, J., concurring) (emphasis added).
51. Id. at 383-85, 466 N.W.2d at 477-78 (Shanahan, J., concurring in part and dis-

senting in part). The sales assessment ratio is the assessed value divided by the sales
price in arms-length transactions of actual properties.

52. NGPL, 237 Neb. at 388, 466 N.W.2d at 479 (Shanahan, J., concurring in part
and dissenting in part).

53. The concurrence of Judges White and Fahrnbruch states that the exemption
system "could not withstand muster under federal law." NGPL, 237 Neb. at 375, 466
N.W.2d at 472 (White and Fahrnbruch, JJ., concurring). But even this statement is
followed by citations to 4-R Act cases. Id.
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difference between real and personal property is "irrelevant," the
court in effect condemned all personal property tax exemptions. The
Exemption Clause of the Nebraska Constitution gives the Unicameral
the power to classify and exempt classes of personal property or to
exempt all personal property.54 Certainly this power should be sub-
ject to some limitations. Traditional Equal Protection analysis would
suggest that unless the classification involves a fundamental right or
a protected class, the classification need only have a rational basis. 55

Under the Special Legislation analysis applied to L.B. 7 in the major-
ity opinion, a classification would be permissible if there is a real and
substantial difference between the classified property and other prop-
erty. Judge Grant's concurrence would add that the definitions used
must not exceed the Unicameral's power to define terms. Even the
concurrences of Judges White, Fahrnbruch and Grant allow for de
minimus exemptions.

Yet, the court stated that the definition of real property to include
pipelines is irrelevant, essentially reading the Exemption Clause out
of the Nebraska Constitution. The court offered no support for this
assertion. In fact, the immediately preceding opinion in Northern
Natural Gas Co. devoted about half of its content to the determination
that pipelines are personal property, an exercise that the court de-
cided was unnecessary twenty-one months later in NGPL. Fortu-
nately, the court has not returned to this theory.56

In striking down the L.B. 7 classification, the court applied a
"heightened scrutiny" analysis derived originally from cases decided
pursuant to the Special Legislation Clause, and required a real and
substantial difference between the property within the class and the
property outside the class.57

The Nebraska Unicameral responded to NGPL by passing Legis-
lative Bill 829 ("L.B. 829").58 This bill exempted all personal property,

54. The relevant portion of the Exemption Clause of the Nebraska Constitution
provides that "[tihe Legislature may classify personal property in such manner as it
sees fit, and may exempt any of such classes, or may exempt all personal property from
taxation. No property shallbe exempt from taxation except as provided in the Constitu-
tion." NEB. CONsT. art. VIII, § 2.

55. Nordlinger v. Hahn, 112 S. Ct. 2326, 2331 (1992).
56. At the time, I attempted to explain this passage by narrowing it to centrally

assessed property. Since such businesses are assessed as a unit, there is no attempt to
assess real and personal property separately. 77 NEB. REv. STAT. §§ 601 et. seq., 801 et.
seq. 1244 et. seq. In this context, the difference is irrelevant.

57. See Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991) (holding that legis-
lative classifications are required to be based on a substantial difference of situation or
circumstances); Mark R. Killenbeck, Through the Judicial Looking Glass: The Ne-
braska Supreme Court in Moral Obligation Land and What it Thought it Saw There. 71
NEB. L. REv. 1 (1992).

58. L.B. 829, supra note 3.
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except motor vehicles required to be registered, from personal prop-
erty taxation for the 1991 tax year.59 The bill also reversed the
changes made to the definition of real estate by L.B. 1, returning to
the common-law definition.60 The legislation provided for a variety of
revenue raising measures designed to raise approximately $93.2 mil-
lion of the $97 million required to totally reimburse local government,
dollar for dollar, for the taxes lost due to the personal property exemp-
tions.6' The remaining revenue was to come simply from the General
Fund, that is, from ordinary sales and income taxes. The Unicameral
did this based on NGPL, even though the decisions on the 1990 ap-
peals were pending, and even though the majority opinion in NGPL
indicated that was impermissible, because the distinction between
real and personal property was ruled irrelevant. The Unicameral
again relied on the Exemption Clause, which gives the Unicameral the
power to exempt all personal property. It did so despite some knowl-
edge that there was a risk that this action was unconstitutional. 62 A
later effort to place on the ballot for a special election a proposal sub-
stantially amending article VIII, sections 1, 2, and 4 of the Nebraska
Constitution, to give the Unicameral greater power to classify and ex-
empt personal property from taxation "notwithstanding other provi-
sions of the Constitution" failed to secure the necessary forty votes of
the legislators.63

In the aftermath of this defeat, the Governor of Nebraska called a
special session beginning July 8, 1991, to again consider constitu-
tional changes which would liberalize the Uniformity Clause. These
changes would be voted on by the people in a special election.6 On
Wednesday, July 10th, the Nebraska Supreme Court decided the third
decision of the quartet.65

4. MAPCO Ammonia Pipeline, Inc. v. State Board of Equalization

MAPCO Ammonia Pipeline, Inc. v. State Board of Equalization
("MAPCO I"),66 addressed the 1990 appeals of centrally-assessed tax-
payers from the State Board of Equalization and Assessment.

59. Id. § 7.
60. Id. § 5.
61. Nebraska Legislative Fiscal Office, Fiscal Note to L.B. 829 (1991).
62. Hearing on L.B. 299 and L.B. 829: Committee on Revenue, Neb. Unicameral,

92d Leg., 1st Sess. (March 6, 1991) (Testimony of Mr. Kent Kalb).
63. L.R. 186CA, Neb. Unicameral, 92d Leg., 1st Sess., NEB. LEG. J. 2938 (June 5,

1991). This failed on Final Reading, 35-12-2, June 5, 1991.
64. NEB. LEG. J. 3 (July 8, 1991). The constitutional amendment L.R. 1CA, also

failed at this special session 29-15-5. NEB. LEG. J. 147 (July 19, 1991).
65. 'Traditionally, the court releases all opinions on Fridays. In another unprece-

dented move the court issued a press release the day before announcing the decision.
66. 238 Neb. 565, 471 N.W.2d 734 (1991), cert. denied, 113 S. Ct. 2930 (1993).
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Although the facts and arguments were substantially the same as in
the first two cases, i.e., the permissibility of different treatment of
pipelines and railroads, the issues were slightly different. The court
had ruled that L.B. 7 was unconstitutional, and the commutation of
tax argument, which was central to NGPL, had been removed due to
the passage of time. The remaining issues were the constitutionality
of L.B. 1 and the constitutionality of the continuing different treat-
ment of railroads.

The court first held that L.B. 1, which redefined pipelines, tele-
phone wires, and other items of centrally assessed property as real
estate, was unconstitutional in all respects:

Although the Legislature has broad power to define property
for tax purposes, its power to define is limited, since (1) the
Legislature cannot abrogate or contradict an express consti-
tutional provision and (2) the legislative definition must be
reasonable, and cannot be arbitrary or unfounded. See, State
ex rel. Meyer v. Peters, 191 Neb. 330, 215 N.W.2d 520 (1974);
Moeller, McPherrin & Judd v. Smith, 127 Neb. 424, 255 N.W.
551 (1934).

The Legislature's power of definition may not be em-
ployed to nullify or circumvent the provisions of the Nebraska
Constitution.67

67. MAPCO Ammonia Pipeline, Inc. v. State Bd. of Equalization ("MAPCO 1"), 238
Neb. 565, 571, 471 N.W.2d 734, 739 (1991), cert. denied, 113 S. Ct. 2930 (1993). The
court's reliance on Moeller, McPherrin & Judd v. Smith, 127 Neb. 424, 255 N.W. 551
(1934), and State ex rel. Meyer v. Peters, 191 Neb. 330, 215 N.W.2d 520 (1974), war-
rants a brief discussion of these cases. In Moeller, the court held that legislation that
attempted to define personal property subject to taxation as including stocks, notes,
securities, accounts, liens, judgments, bonds, demands, labor, or other valuable consid-
eration due or to become due was unconstitutional:

Can the legislature define and designate as tangible that which is, in fact and
in truth, intangible? It may be admitted that the legislature has power to de-
fine words used by it, but is this an unlimited power, or is it subject to a reason-
able construction?... In our opinion, there is a limit to the legislature's power
to nullify and circumvent constitutional provisions by putting an arbitrary, but
improper and unfounded, definition upon a certain word.

Moeller, 127 Neb. at 433, 255 N.W. at 555-56. Meyer found unconstitutional legislation
that included major appliances within the definition of household goods exempt from
the personal property tax. The court found that in adopting an amendment defining
household goods, voters intended to exempt only what was ordinarily thought of as
household goods and not fixtures that were commonly thought of as real estate.

Any definitional powers given to the Legislature are prefixed and limited. The
power to define household goods and personal effects necessarily is limited to
those articles which ordinarily would be understood to be embraced within that
term. Certainly, it cannot be interpreted to give the Legislature power to in-
clude air-conditioning systems, furnaces, automobiles, or real estate within the
term "household goods and personal effects." Since there must be a limit to
such powers, it is reasonable to find the common law concepts serve as guides.

Meyer, 191 Neb. at 334, 215 N.W.2d at 524. The discussion in MAPCO I seems consis-
tent with these cases.
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The court also found L.B. 1 to be "unconstitutional under article
III, § 18, because it is not based on a real and substantial difference
between 'machinery and equipment used for business purposes or
center pivot or other irrigation systems of a type used for agricultural
or horticultural purposes' and similar machinery and equipment used
for.other purposes."68 The court essentially adopted the concurring
opinion of Judge Grant in NGPL. To its credit, the Unicameral had
already reversed itself on this point in L.B. 829.

Next, the court reiterated that:
personal property and real property are both 'tangible prop-
erty' under Nebraska law and must be equalized and taxed
uniformly pursuant to Neb. Const. art. VIII, § 1 . .. [T]he
State Board [of Equalization and Assessment] erred in failing
to assess or tax the rolling stock of railroad or carline compa-
nies operating in Nebraska in 1990; the appellants are enti-
tled to the same tax treatment as the railroads, carline
companies, and other centrally assessed taxpayers.6 9

However, at this point in the opinion, the court reversed its deci-
sion in Northern Natural Gas Co. by holding that the appellants were
not entitled to have their assessments equalized to zero:

"The purpose of equalization of assessments is to bring the
assessment of different parts of a taxing district to the same
relative standard, so that no one of the parts may be com-
pelled to pay a disproportionate part of the tax." Accord,
Gordman Properties Co. v. Board of Equal., 225 Neb. 169, 403
N.W.2d 366 (1987); Hacker v. Howe, 72 Neb. 385, 101 N.W.
255 (1904). The process of equalization, therefore, cannot be
applied to property that is not taxed. The appellants' remedy
in this case, although based on the uniformity and propor-
tionality requirement of Neb. Const. art. VIII, § 1, does not
involve "equalization." Any language in our opinion in North-
ern Natural Gas Co., supra, which might be read as implying
the contrary is hereby disapproved.70

Language implying the contrary? What the court said in North-
ern Natural Gas Co. was that "no logical reason exists why the same
requirement of valuation reduction should not be imposed when the
disproportionality is brought about by a final judgment of the federal
court exempting the personal property of the railroads and car compa-
nies from the imposition of a state tax."71

68. MAPCO I, 238 Neb. at 574, 471 N.W.2d at 741.
69. Id. at 576-77, 471 N.W.2d at 742.
70. Id. at 577, 471 N.W.2d at 742.
71. NGPL, 237 Neb. at 359, 466 N.W.2d at 464) (quoting Northern Natural Gas

Co., 232 Neb. at 815, 443 N.W.2d at 256) (emphasis added).
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With all due respect to the court, this is not an implication; it is a
direct holding in the Northern Natural Gas Co. case. MAPCO I thus
reversed this holding. The court may have taken this action because
it could see that the present line of cases threatened to destroy the
entire tax base of local government. Or, perhaps the court realized
that it was in error when it confused exemption with equalization in
the first place. Perhaps the reason lies elsewhere, but the court's fail-
ure to admit that it had reversed itself left the public in the position of
speculating about the validity and usefulness of precedent with regard
to the availability of remedies in these cases.

Regardless of the reason for the reversal, the court was equally
careless in the manner in which it retreated from the standards of
Northern Natural Gas Co. The court did not state what the proper
remedy was, but only stated that equalization to zero was inappropri-
ate. The court did say in a previously cited portion of the opinion that
the Board of Equalization was wrong in failing to assess and tax rail-
roads, and in a later part of the opinion the court struck down many
longstanding exemptions. This caused many people to worry that the
court was ordering the taxation of previously exempt property, a the-
ory strengthened by the Jaksha case, which followed. However, such
an approach continues to confuse equalization with exemption. Theo-
retically, equalizing exempt property with taxable property makes no
more sense than equalizing taxable property with exempt property.

Another problem exists if the court was requesting that previ-
ously exempt property be assessed and taxed. To do so would violate a
direct holding of the United States Supreme Court in Sioux City
Bridge Co. As discussed earlier, Nebraska argued in that case that,
assuming discrimination existed, the appellant would have "no rem-
edy except 'to have the property assessed below its true value
raised.'" 72 The U.S. Supreme Court rejected this approach as denying
"the injured taxpayer any remedy at all."7 3

The court in MAPCO I then overruled its holding in Stahmer v.
State,74 and ruled that a number of exemptions were unconstitutional.
A short review of Stahmer seems appropriate at this point.

In 1970, voters approved an amendment that added the Exemp-
tion Clause to article VIII, section 2 of the Nebraska Constitution.
This clause permits the Unicameral to classify personal property in
any manner and exempt any such classes, or all personal property,
from taxation. Subsequently, the Unicameral exempted 12.5% of the

72. Sioux City Bridge Co., 260 U.S. at 445-46 (citation omitted).
73. Id. at 446.
74. 192 Neb. 63, 218 N.W.2d 893 (1974), overruled by MAPCO Ammonia Pipeline,

Inc. v. State Bd. of Equalization, 238 Neb. 565, 471 N.W.2d 734 (1991).
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value of agricultural equipment, business inventory, livestock, feed,
farm inventories, and other like items, beginning in 1973. The legisla-
tion would also reduce such valuations 12.5% each year for the follow-
ing four years.75  In Stahmer, the court considered the
constitutionality of those exemptions and upheld them as based upon
ability to pay and therefore as reasonable classifications:

The exemptions granted pertain to property used in agricul-
tural production, the products thereof, and business inven-
tories. They are granted to all persons engaged in the lines of
endeavor mentioned. There can well be public policy reasons
for the grant of these exemptions. It is generally recognized
that persons engaged in agricultural pursuits and in busi-
nesses with large inventories are, in proportion to ability to
pay, heavily taxed. A legislative desire to equalize the tax
burden with, for example, individuals with major invest-
ments in untaxed intangible personal property is not
unreasonable.

76

In overruling Stahmer, the court in MAPCO I first noted that no
issues of federal law were raised by the parties in that case. Next, the
court stated:

The enforcement of § 306(1)(d) by the federal court's en-
joining the collection of taxes, and similar relief granted by
this court pursuant to Neb. Const. art. VIII, § 1, has had the
effect of making Nebraska's system of taxation increasingly
discriminatory as to the remaining taxpayers. A comparable
situation was presented in Casey's Gen. Stores v. Nebraska
Liq. Cont. Comm., 220 Neb. 242, 369 N.W.2d 85 (1985), where
we reconsidered Safeway Stores, Inc. v. Nebraska Liquor Con-
trol Commission, 179 Neb. 817, 140 N.W.2d 668 (1966), in
which this court upheld the constitutionality of a statute ex-
empting hotels with more than 25 sleeping rooms from the
statutory restriction that no person could have a beneficial
interest in more than two liquor licenses. In Safeway Stores,
Inc., we reasoned that the classification tended to promote
stability in the liquor trade and temperance by curbing a
threatened monopoly by chain stores. However, by the time
this court heard Casey's Gen. Stores, supra, the Legislature
had expanded the exemptions to include certain restaurants,
some cites [sic], and selected bowling alleys. In Casey's Gen.
Stores, we concluded that the expanded exemptions rendered
the reasoning in Safeway Stores, Inc., obsolete, as it could no
longer be said that the exemptions protected Nebraska opera-

75. L.B. 1241, Neb. Unicameral, 82d Leg., 2d Sess., 1972 Neb. Laws 851-54.
76. Stahmer v. State, 192 Neb. 63, 69, 218 N.W.2d 893, 897 (1974), overruled by

MAPCO Ammonia Pipeline, Inc. v. State Bd. Equalization, 238 Neb. 565, 471 N.W.2d
734 (1991).
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tions. Therefore, in Casey's Gen. Stores, we concluded that
the liquor license prohibitions violated the equal protection
clause of U.S. Const. amend. XIV.

In the present case, Nebraska's failure to correct illegal
discrimination in its tax structure has caused an increasing
concentration of the tax burden on a shrinking group of tax-
payers. We conclude that our reasoning in Stahmer v. State,
supra, is now obsolete in light of subsequent developments in
federal law, particularly the enactment of § 306 of the 4-R
Act, effective in 1979, and numerous court decisions inter-
preting that legislation. As Judges White and Fahrnbruch
observed in their concurring opinion in Natural Gas Pipeline
Co. v. State Bd. of Equal., 237 Neb. 357, 466 N.W.2d 461
(1991), even if Nebraska's present classification of property
as exempt and not exempt was to be found valid under the
Nebraska Constitution, the system could not withstand mus-
ter under federal law. Federal law has eviscerated the por-
tion of Neb. Const. art. VIII, § 2, that was at issue in Stahmer
v. State. Accordingly, Stahmer v. State is overruled. 77

Casey's General Stores, Inc. v. Nebraska Liquor Control Commis-
sion78 involved an appeal from a ruling of the Liquor Control Commis-
sion, denying a liquor license for Casey's Stanton, Nebraska, store
because of provisions denying anyone, with certain exceptions, from
having an interest in more than two retail licenses. 79 Casey's ap-
pealed on the grounds that the restrictions violated the federal Equal
Protection Clause and article I, § 1 of the Nebraska Constitution.80

The court stated, "[a] legislative classification must operate uniformly
on all within a class which is reasonable. Exemptions are allowed
where they are made applicable to all persons of the same class simi-
larly situated."81

77. MAPCO 1, 238 Neb. at 582-83, 471 N.W.2d at 745-46.
78. 220 Neb. 242, 369 N.W.2d 85 (1985).
79. Casey's Gen. Stores, Inc. v. Nebraska Liquor Control Comm'n, 220 Neb. 242,

369 N.W.2d 85, 86 (1985); NEB. REv. STAT. § 53-124.03 (Reissue 1984).
80. Casey's Gen. Stores, 220 Neb. at 243, 369 N.W.2d at 86. Article I, § 1 of the

Nebraska Constitution provides:
All persons are by nature free and independent, and have certain inherent and
inalienable rights; among these are life, liberty, the pursuit of happiness, and
the right to keep and bear arms for security or defense of self, family, home,
and others, and for lawful common defense, hunting, recreational use, and all
other lawful purposes, and such rights shall not be denied or infringed by the
state or any subdivision thereof. To secure these rights, and the protection of
property, governments are instituted among people, deriving their just powers
from the consent of the governed.

NEB. CONST. art. I, § 1.
81. Casey's Gen. Stores, 220 Neb. at 243, 369 N.W.2d at 87 (citing State ex rel.

Meyer v. Knudson, 178 Neb. 375, 133 N.W.2d 577 (1965)).
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Safeway Stores, Inc. v. Nebraska Liquor Control Commission8 2

had upheld the two-license prohibition, despite an exemption for ho-
tels having more than twenty-five sleeping rooms, as being in the pub-
lic interest of protecting "the small package liquor licensee against the
competition of multiple licensed operators."83 The court in Casey's
General Stores then concluded that changed circumstances, specifi-
cally the passage of additional exemptions, had changed the situation
enough to warrant a different result. The court stated that:

[s]ince the holding in Safeway Stores, supra, there have been
several additional exemptions added to § 53-124.03: for res-
taurants serving beer only (1973), cities of the primary or
metropolitan class (1975), bowling alleys with at least 12
lanes (1978), and restaurants having food sales of at least 60
percent of their gross sales (1979). In light of these further
exemptions, and recent case law in related areas, the think-
ing in Safeway Stores is no longer persuasive.

There is no rationale for treating a chain restaurant,
such as Pizza Hut, any differently from a chain of conven-
ience stores, such as Casey's. At either one a person may
purchase food as well as alcohol, and both would require proof
of legal age in order to purchase alcoholic beverages. The
only distinction is that the alcoholic beverages purchased at
the convenience store will be drunk off the premises. This
difference, however, presents no distinctive corollary to fur-
thering temperance, as an individual may drink as much in a
private restaurant as he may at home or elsewhere.

Finally, the original policy of favoring local businesses to
avoid chain store monopoly of the liquor industry flies in the
face of recent case law denouncing legislative attempts to de-
stroy lawful competition. Finocchiaro, Inc. v. Nebraska Liq.
Cont. Comm., 217 Neb. 487, 351 N.W.2d 701 (1984); cf. Hal-
bert v. Nebraska Liquor Control Commission, 206 Neb. 687,
294 N.W.2d 864 (1980).84

82. 179 Neb. 817, 140 N.W.2d 668 (1966), overruled by Casey's Gen. Stores, 220
Neb. at 247, 369 N.W.2d at 87.

83. Safeway Stores, Inc. v. Nebraska Liquor Control Comm'n, 179 Neb. 817, 822,
140 N.W.2d 668, 672 (1966). Interestingly, the court in Safeway Stores used a higher
standard in examining the classification, a standard that has again come to the fore-
front in NGPL and Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991). "[T]he
classification, to be valid, must rest on some reason of public policy, some substantial
difference of situation or circumstances, that would naturally suggest the justice or ex-
pediency of diverse legislation with respect to the objects classified." Safeway Stores,
179 Neb. at 820, 140 N.W.2d at 671 (citations omitted).

84. Casey's General Stores, 220 Neb. at 245-46, 369 N.W.2d at 87-88.
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The court in MAPCO I then ruled that the exemptions given to
farm equipment, livestock, poultry, farm machinery, and business and
farm inventory were unconstitutional: "We hold that the property tax
exemptions enumerated in § 77-202(6) through (9) are unconstitu-
tional under Neb. Const. art. VIII, § 1, in that they prevent the levy of
taxes 'by valuation uniformly and proportionately upon all tangible
property and franchises.' 85

Two similar but distinct theories are embodied in these passages,
although the court neither separated them nor emphasized that one
was more central to the decision than the other. First, following the
line of cases relating to liquor regulation, the court determined that
where there is a general rule of uniformity and the ability to exempt,
granting exemptions to too many classifications will render the ration-
ale of the general rule unfulfilled. The numerous exemptions, to-
gether with the passage of the 4-R Act and subsequent court
interpretations, rendered the reasoning in Stahmer obsolete. This is a
theory rooted in the Equal Protection Clause of the United States
Constitution.

The second theory is based on the Uniformity Clause of the Ne-
braska Constitution. The federal 4-R Act, together with exemptions,
means that railroads must be assessed at a lower value, in violation of
the Uniformity Clause. Because the conflict between uniformity re-
quirements, federal law, and statutory exemptions is irreconcilable,
and the federal law and Uniformity Clause must rule, the statutory
exemptions must fall.

The decision in MAPCO I marks a partial return to the use of the
Equal Protection Clause to strike down personal property tax exemp-
tions. The court however apparently had recognized the complexity of
the problem, and the analysis had become more detailed. Yet,
problems with the approach still remained. It was unclear whether all
exemptions were bad or whether the problem was confined to those
exemptions that either failed the court's test for classifications or re-
sulted in a want of uniformity regarding other property.86 Some have

85. MAPCO I, 238 Neb. at 585, 471 N.W.2d at 747 (citations omitted). It should be
noted that in Casey's General Stores, the court ruled that the exemptions undercut the
general rule (two-license restriction). The court then ruled the general rule unconstitu-
tional. MAPCO I reached the opposite result by ruling the exemptions unconstitutional.

86. NGPL, 237 Neb. at 371, 466 N.W.2d at 470. The court's test for classifications
in legislation is as follows:

[T]he legislature may, for the purpose of legislating, classify persons, places,
objects or subjects, but such classification must rest upon some difference in
situations or circumstances which, in reason, calls for distinctive legislation for
the class. The class must have a substantial quality or attribute which re-
quires legislation appropriate or necessary for those in the class which would
be inappropriate or unnecessary for those without the class.
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argued that MAPCO I did not hold that the exemption of nearly all
personal property was unconstitutional. Because there presumably is
a real and substantial difference between personal property and real
property, and because the exemption of all personal property would
not cause unequal taxation due to 4-R Act remedies, it was argued
that the exemption of nearly all personal property in L.B. 829 met the
criteria set out in MAPCO I.

On the other hand, the court reaffirmed that real and personal
property were in the same class for uniformity purposes and did not
contradict the statements in NGPL that characterization of property
as real or personal was irrelevant. The court, however, did find L.B. 1
unconstitutional, an unnecessary ruling if the court meant what it
said in NGPL.8 7

Why the court struck down the exemptions contained in sections
77-202(6) through (9) is another mysterious aspect of this case. None
of the parties had questioned the exemptions, and the finding was not
necessary to the ruling in the case. The court stated that "[i]t is obvi-
ous that in order to reach any meaningful resolution of the problem
presented to us, this court must address the legality of the exemption
of three-fourths of the commercial and industrial property in Ne-
braska."88 This raises the issue of what "problem" they were referring
to. If it was the problem of the pipelines assessment, then this holding
wasn't necessary to resolve it. If the problem referred to was the over-
all issue of personal property taxation, then the confusing nature of
the analysis did little to resolve it.s 9

Before moving away from a discussion of this case, the other opin-
ions deserve some mention. Judge Dale E. Fahrnbruch filed a concur-
ring opinion indicating that it was unnecessary for the court to rely on
the Equal Protection Clause to resolve the issues in the case. How-

A legislative classification must operate uniformly on all within a class
which is reasonable. Exemptions are allowed where they are made applicable
to all persons of the same class similar situated.

Id. at 370, 466 N.W.2d at 470 (quoting State, ex rel. Cone v. Bauman, 120 Neb. 77, 82-
83, 231 N.W. 693, 695 (1930); Casey's Gen. Stores, 220 Neb. at 243, 369 N.W.2d at 87.

87. For my own peace of mind, I have concluded that the court did not mean what
it said in NGPL when it said that the definition distinguishing real and personal prop-
erty was irrelevant. I would like to state that I was right all along when I argued that it
applied only in the context of centrally assessed property. Maybe I will be able to some-
day. One never knows.

88. MAPCO 1, 238 Neb. at 583, 471 N.W.2d at 746.
89. It should be mentioned that before any other decisions were released, the nec-

essary 40 votes were obtained for placing a constitutional amendment on the Primary
Ballot to alter the Uniformity Clause and give the legislature greater authority to ex-
empt personal property. If the problem seen by the court was Nebraska's strict Uni-
formity Clause, then that discussion may have helped in "resolving" the problem by
providing the impetus to change the Constitution.
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ever, he approved of its use, because it "might well be a viable consid-
eration in future tax cases."90

Judge Thomas Shanahan again concurred in part, arguing that
unit values were incapable of being equalized in the same way as as-
sessed values. Judge Shanahan also dissented to those parts of the
opinion holding various legislation to be unconstitutional. According
to Judge Shanahan, the definition of real estate contained in L.B. 1
was not arbitrary and was within the Unicameral's power to define,
and the majority's reliance on Casey's General Stores was utterly mis-
placed because in that case the court had ruled that the exemptions
had become so pervasive that the public purpose for the general rule
had evaporated.91 Finally, Judge Shanahan stated that the majority's
view on the Uniformity Clause was completely at odds with and incon-
sistent with any exemptions whatsoever, including household goods
and property owned by charities. 92

5. Jaksha v. State

As mentioned previously, L.B. 829 was in operation for 1991, ex-
empting all personal property from taxation except motor vehicles re-
quired to be registered during tax year 1991. For 1992, the exemption
system was to return to the way it was, presumably without the ex-
emptions struck down by the court in MAPCO I.93 That summer,
thousands of real estate taxpayers sought equalization to zero (the
level of personal property taxation). The county boards of equalization
universally rejected these petitions, and a large number of the prop-
erty owners appealed to district court. These cases are still pending
as of this writing.

Edward Jaksha, an owner in Nebraska of personal and real prop-
erty, brought an original action before the Nebraska Supreme Court
requesting a declaratory judgment that § 7 of L.B. 829, which ex-
empted nearly all personal property from taxation, violated the Uni-
formity and Special Legislation Clauses of the Nebraska Constitution
and the Equal Protection Clause of the United States Constitution.94

90. MAPCO 1, 238 Neb. at 585, 471 N.W.2d at 747 (Fahrnbruch, J., concurring).
91. Id. at 586-90, 471 N.W.2d at 747-50 (Shanahan, J., concurring in part and dis-

senting in part).
92. Id. at 590-94, 471 N.W.2d at 750-51 (Shanahan, J., concurring in part and dis-

senting in part).
93. L.B. 829, Neb. Unicameral, 92d Leg., 1st Sess., 1991 Neb. Laws 2233-34.
94. Jaksha v. State, 241 Neb. 106, 109, 486 N.W.2d 858, 862. The Nebraska

Supreme Court has original jurisdiction over cases relating to revenue. NEB. REV. STAT.
§ 24-204 (Reissue 1989). Another taxpayer, Melvin Bahensky, also sought a declaratory
judgment that § 20 of L.B. 829, which imposed a 2% surcharge on all depreciation taken
as a deduction on federal income tax forms, was unconstitutional as a violation of the
Uniformity Clause and as a state-imposed property tax. Bahensky v. State, 241 Neb.
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The Nebraska Supreme Court began its discussion of Jaksha v.
State by noting that the Uniformity Clause was amended on May 12,
1992:

[T]o grant the Legislature greater authority to administer the
property tax in a non-uniform manner. However, "[a]n act of
the legislature that is forbidden by the Constitution at the
time of its passage is absolutely null and void, and is not vali-
dated by a subsequent amendment to the Constitution au-
thorizing it to pass such an act." State ex rel. Rogers v.
Swanson, 192 Neb. 125, 128, 219 N.W.2d 726, 729 (1974). We
therefore review L.B. 829 under the Constitution as it existed
on June 11, 1991. 95

Next, the court reviewed some of the history surrounding the Uni-
formity Clause:

Some at the Constitutional Convention of 1919-1920 sup-
ported a provision authorizing the subclassification of tangi-
ble property as well. 2 Proc. Const. Convention at 2364, 2367.
Others, however, strongly opposed granting the Legislature
such authority, fearing constant attempts by various groups
to achieve exemptions for their property and thereby "unload
the taxation of property onto the other class." Id. at 2366,
2371. The uniformity clause was inserted to quell these con-,
cerns and give effect to the underlying principle that "the
only equitable system for taxation is one that bears equally
upon all the citizens of the state in proportion to the property
they hold or in proportion to their ability to pay." 1 Proc.
Const. Convention at 626.

The principal concern of the framers in inserting the uni-
formity clause was to prevent a plethora of special-interest-
driven exemptions from the tax on tangible property. 2 Proc.
Const. Convention at 2371. The uniformity clause is there-
fore similar to the special legislation provision of Article III,
§ 18, in that both abhor the dispensing of "special favors" by
legislative bodies. See Haman v. Marsh, 237 Neb. 699, 709,
467 N.W.2d 836, 845 (1991). For this reason, principles of
equal protection form much of this court's uniformity clause
jurisprudence. In the context of taxes, however, the concern
with granting "special favors" takes on added significance be-
cause the grant of exemptions to one group necessarily en-
tails raising the taxes of another disfavored group. Equitable
Life v. Lincoln City Bd. of Equal., 229 Neb. 60, 62, 425
N.W.2d 320, 322 (1988) ("governmental costs not shared by

147, 148-49, 486 N.W.2d 883, 884 (1992). The prohibition against a state-imposed prop-
erty tax is found in article VIII, § A, of the Nebraska Constitution. Only the rulings in
the Jaksha case are significant.

95. Jaksha, 241 Neb. at 110, 486 N.W.2d at 863.
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one group of taxpayers must necessarily be shifted to and be
borne by the remaining taxpayers") .... Thus, while the
equal protection clause speaks primarily in terms of the justi-
fication for a legislative classification, the uniformity clause
focuses on the effect of such classifications on the remaining
tax base.96

Thus, the court admitted that the theories of uniformity, special
legislation, and equal protection are mixed. However, the court did
not admit that this mixing had contributed to the confusion, and it did
not take any responsibility for the mixing.

The court also stated:
We note that recently the U.S. Supreme Court upheld,
against a federal equal protection challenge, California's sys-
tem of assessing real property at "acquisition value," despite
the fact that the system creates tremendous disparities in the
property taxes levied upon owners of similar property.
Nordlinger v. Hahn, - U.S. -, 112 S. Ct. 2326, 120 L. Ed. 2d
1 (1992). However, in so doing, the Court expressly reaf-
firmed its prior decision in Allegheny Pittsburgh Coal v. Web-
ster County, 488 U.S. 336, 109 S. Ct. 633, 102 L. Ed. 2d 688
(1989), holding that the practice of assessing recently
purchased property on the basis of its purchase price, while
making only minor modifications in the assessments of prop-
erty not recently sold, did violate the 14th Amendment.
Thus, the precise contours of the federal Equal Protection
Clause in the context of state taxation are far from clear. 97

This assertion is curious since the United States Supreme Court in
Nordlinger v. Hahn9" went to some length in distinguishing the two
cases.

In Allegheny Pittsburgh Coal Co. v. County Commission of Web-
ster County99 the plaintiffs property had been assessed at fifty per-
cent of its recent selling price, while other coal properties that had not
been recently sold were not adjusted upward sufficiently to keep pace
with rising land values. In fact, the plaintiffs property was assessed
eight to thirty-five times higher than the other comparable property,
despite the fact that the Constitution of West Virginia, the taxing
state, had a Uniformity Clause.

The Court held that this practice violated the Equal Protection
Clause of the United States Constitution. After examining the two
methods of assessment, sales price and periodic incremental adjust-
ments to property not recently sold, the Court stated, "[tihat two

96. Id. at 110-12, 486 N.W.2d at 864.
97. Id. at 112-13, 486 N.W.2d at 864.
98. 112 S. Ct. 2326 (1992).
99. 488 U.S. 336 (1989).
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methods are used to assess property in the same class is, without
more, of no constitutional moment. The Equal Protection Clause ap-
plies only to taxation which in fact bears unequally on persons or
property of the same class."100

In Nordlinger, the Court again was faced with an Equal Protec-
tion challenge to an assessment system whereby property would be
reassessed only when sold. Specifically, the plaintiff challenged Prop-
osition 13 in California.' 0" The court began its analysis by determin-
ing that the classification should be examined under the rational-basis
test.

Accordingly, this Court's cases are clear that, unless a classi-
fication warrants some form of heightened review because it
jeopardizes exercise of a fundamental right or categorizes on
the basis of an inherently suspect characteristic, the Equal
Protection Clause requires only that the classification ration-
ally further a legitimate state interest.

This standard is especially deferential in the context of
classifications made by complex tax laws. "[In structuring
internal taxation schemes 'the States have large leeway in
making classifications and drawing lines which in their judg-
ment produce reasonable systems of taxation.'" Williams v.
Vermont, 472 U.S. 14, 22, 105 S. Ct. 2465, 2471, 86 L. Ed. 2d
11 (1985), quoting Lehnhausen v. Lake Shore Auto Parts Co.,
410 U.S. 356, 359, 93 S. Ct. 1001, 1003, 35 L. Ed. 2d 351
(1973).102

The Court concluded that at least two rational bases exist for an
acquisition-based assessment practice. First, the state has an interest
in neighborhood preservation. Second, the state may legitimately pro-
tect property tax expectations of new owners.103

In distinguishing Allegheny Pittsburgh Coal Co., the Court re-
ferred to the West Virginia Uniformity Clause and concluded that the
state had expressed no policy supporting the practice of the Webster
County Assessor: "Allegheny Pittsburgh was the rare case where the
facts precluded any plausible inference that the reason for the une-

100. Allegheny Pittsburgh Coal Co. v. County Comm'n of Webster County, 488 U.S.
336, 343 (1989) (quoting Charleston Fed. Savings & Loan Ass'n v. Alderson, 342 U.S.
182, 190 (1945)).

101. Nordlinger v. Hahn, 112 S. Ct. 2326 (1992). Proposition 13 also set real estate
taxes so as not to exceed one percent of the full cash value of the property. 112 S. Ct. at
2329.

102. 112 S. Ct. at 2332 (citations omitted).
103. 112 S. Ct. at 2333.
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qual assessment practice was to achieve the benefits of an acquisition-
value tax scheme." 104

The distinction between Allegheny Pittsburgh Coal Co. and
Nordlinger is that California's system is constitutionally based and
expresses a public purpose, while the Webster County assessor's sys-
tem expressed no public purpose and in fact violated West Virginia's
Uniformity Clause. 10 5 Thus, the Nebraska Supreme Court's observa-
tions in Jaksha regarding the unclear contours of the federal Equal
Protection Clause were unwarranted. Nevertheless, the court did not
use the Equal Protection Clause in any further analysis of this case.

Focusing on the Uniformity Clause, the court examined two past
cases in an attempt to show that the court considered the effect of clas-
sifications on the remaining tax base in those cases. The first case
reviewed was Banner County v. State Board of Equalization.10 6 That
case arose after voters approved a 1984 amendment to the Constitu-
tion that allowed the separate classification of agricultural land.10 7

Presumably, this was done to continue Nebraska's past practice of
preferential assessment. In 1985, the Unicameral passed Legislative
Bill 271 ("L.B. 271"), which provided for valuation of agricultural land
based on its income-producing characteristics, thus continuing this
historic preference.' 05 In applying L.B. 271, the Banner County
Board of Equalization found that the values generated for irrigated
land in the county increased substantially and were in fact higher
than lands in neighboring counties that were worth more. Conse-
quently, the County Board reduced the values of irrigated land below
the values provided for by the agricultural land manual which had
been promulgated to enforce L.B. 271. The State Board of Equaliza-

104. 112 S. Ct. at 2335.
105. If anything, the court in Nordlinger understates the distinction. Footnote 4 of

the Allegheny Pittsburgh Coal Co. case reads: "[wie need not and do not decide today
whether the Webster County assessment method would stand on a different footing if it
were the law of a State, generally applied, instead of the aberrational enforcement pol-
icy it appears to be." Allegheny Pittsburgh Coal Co., 488 U.S. at 344 n.4. The footnote
then discusses Proposition 13 specifically. Id. Even at that time, the court realized the
differences between the two situations.

106. 226 Neb. 236, 411 N.W.2d 35 (1987); Jaksha, 241 Neb. 116-17, 486 N.W.2d at
866.

107. Banner County v. State Bd. of Equalization, 226 Neb. 236, 244, 411 N.W.2d 35,
41 (1987). Article VIII, § 1 of the Nebraska Constitution provides, "The Legislature may
provide that agricultural land and horticultural land used solely for agricultural or hor-
ticultural purposes shall constitute a separate and distinct class of property for pur-
poses of taxation." NEB. CONST. art VIII, § 1. See Kearney Convention Center v. State
Bd. of Equalization, 216 Neb. 292, 344 N.W.2d 620 (1984) (stating that the Unicameral
may use different methods to assess values for different property classifications, but
requiring that the results reached must be proportionate and uniform and should not
exceed actual value).

108. L.B. 271, Neb. Unicameral, 89th Leg., 1st Sess., 1985 Neb. Laws 431.
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tion increased these values to those dictated by the manual, and the
county appealed.

The court first noted that L.B. 271 must give effect to the newly
passed amendment and to the Uniformity Clause:

Since the uniformity clause was not repealed, the Legislature
can divide the class of tangible property into different classifi-
cations, but these classifications remain subdivisions of the
overall class of "all tangible property," and there must be a
correlation between them to show uniformity. Such a correla-
tion is made by evidence that all tangible property has been
uniformly assessed. 10 9

The court then determined that because there was no correlation
between the assessed values of agricultural land determined pursuant
to L.B. 271, and the assessed values of other tangible property, L.B.
271 was unconstitutional:

Since the uniformity clause which requires property taxes on
all tangible property to be uniform has not been repealed, the
Constitution cannot be circumvented by statutes which per-
mit the nonuniform taxation of agricultural land. Since the
issue is not presented, we do not undertake to determine
whether a Nebraska constitutional amendment permitting
land which produces income by raising crops to be taxed dif-
ferently than land which produces income by other means
would violate the U.S. Constitution. See Sioux City Bridge v.
Dakota County, 260 U.S. 441, 43 S. Ct. 190, 67 L. Ed. 340
(1923).110

The court in Jaksha cites this case in support of the proposition
that exemptions to the property tax must comply with both the Uni-
formity Clause and the Exemption Clause."'

The court also reexamined Stahmer, which had been overruled by
MAPCO I. The court stated that Stahmer:

Represents the court's first attempt to balance the authority
granted in article VIII, § 2, [the Exemption Clause] with the
requirement of uniformity contained in article VIII, § 1. In
analyzing the decision, it is important to note that the 1972
exemptions did not affect the property tax burden of the re-
maining owners of real or nonexempt personal property be-

109. Banner County, 226 Neb. at 253-54, 411 N.W.2d at 46.
110. Id. at 255, 411 N.W.2d at 47. The reference to the potential violation of the

United States Constitution proved prophetic with respect to personal property and has
caused concern surrounding the present state of agricultural land, which is being as-
sessed pursuant to the amendment passed in 1990 to article VIII, section 1.

111. See infra note 116 and accompanying text.
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cause the exemptions were "fully funded" with monies from
the sales tax and the income tax.112

The court then stated that the approaches taken in Stahmer and
Banner County were similar.11 Essentially, the court argued in Jak-
sha that the Banner County result was due to the fact that the prefer-
ence given agricultural land was not offset by state financial aid or
some other mechanism to insure that other taxpayers did not shoulder
the additional burden caused by the preference. Because "[t]he princi-
pal concern of the framers in inserting the uniformity clause was to
prevent a plethora of special-interest-driven exemptions," 114 the Ban-
ner County situation violated the Uniformity Clause because it al-
lowed a special interest to "'unload the taxation of property onto the
other class.'" 115

Just as the Legislature left the uniformity clause intact in
submitting the amendment at issue in Banner County, it did
so in submitting the 1970 amendment to article VIII, § 2, as
well. For that reason we cannot agree with the State's con-
tention that the "classification clause" of article VIII, § 2, is
an "express exception to the requirement of uniformity in Ar-
ticle VIII, § 1." Brief for Defendants at 30. Instead, in exer-
cising its power to exempt, the Legislature must adhere to
the dictates of both clauses. Banner County and Stahmer in-
dicate that in determining whether exemptions enacted pur-
suant of article VIII, § 2, are valid, this court must consider
(1) whether the exemptions improperly shift the property tax
burden to the remaining tax base, and (2) whether there is a
substantial difference of situation or circumstance justifying
differing legislation for the object classified. 116

This is now the new two-part test for examining the validity of prop-
erty tax exemptions under the Uniformity Clause.

Although the court in Banner County did hold that the legislation
must comply with both clauses, I challenge the reader to find anything
in that case stating that the reason for this command is to prevent a
shift in tax burden to nonagricultural taxpayers. As for Stahmer,
nothing in that opinion gives any indication that the 1972 exemptions
were approved because they were funded. The court did say that:

112. Banner County, 226 Neb. at 115,486 N.W.2d at 866 (citing Hearing on L.B. 299
and L.B. 829: Committee on Revenue Neb. Unicameral, 92d Leg., 1st Sess. 3 (Mar. 20
(1991)). The exemptions at issue in Stahmer reduced the valuation 12.5% each year for
five years. Since the property was still assessed, the reimbursement given local subdivi-
sions exactly equaled the amount of foregone tax revenue.

113. Jaksha, 241 Neb. at 116, 486 N.W.2d at 866.
114. Id. at 112, 486 N.W.2d at 864.
115. Id. at 111, 486 N.W.2d at 864 (quoting 2 Proc. Const. Convention 1919-20 at

2366, 2371).
116. Id. at 116-17, 486 N.W.2d at 866.
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The amended portion of Article VIII, section 2, represents a
special constitutional provision adopted later than, and with
full knowledge of, the constitutional provisions relied on by
plaintiffs. Within the plain ambit of its meaning and purpose
it stands supreme and effectively negates plaintiffs' conten-
tions [that the exemptions violate the Uniformity Clause],
with the possible exception of the one dealing with the rea-
sonableness of the classifications exempted. "When general
and special provisions of a state Constitution are in conflict,
the special provisions should be given effect to the extent of
their scope, leaving the general provisions to control when
the special provisions do not apply." Elmen v. State Board of
Equalization & Assessment, 120 Neb. 141, 231 N.W. 772.117

The court in this passage recognized that the Exemption Clause
was a special provision negating the Uniformity Clause in instances
where it applied. The court in Jaksha rejects this reasoning and in-
stead requires compliance with both clauses.118

The court next described the erosion of the tax base since 1974 in
a manner which, in my opinion, distorts reality. L.B. 518 exempted
the remaining sixty percent of the Stahmer exemptions. 119 Initially,
the Unicameral froze the reimbursement to the Personal Property Tax
Relief Fund from funds collected from sales and use tax at
$70,000,000 and the distribution at the same pro rata share as was
distributed in 1976, the last year all of the exempted property was
assessed. In 1980, the Unicameral passed Legislative Bill 882 ("L.B.
882"), which eliminated the Reimbursement Fund and replaced it
with the local Government Revenue Fund. 120 The proceeds from the
Fund were to be distributed to the subdivisions based on a formula
based upon the aid received in 1980, which in turn was based upon
personal property assessed in 1976, but which was by then totally ex-
empt. The Nebraska Supreme Court later found L.B. 882 to be uncon-
stitutional because it defined "closed classes" and classes not based on
real and substantial differences in situation or circumstances. This
violated the Special Legislation Clause. 12 1 Subsequently, the formu-

117. Stahmer, 192 Neb. at 67-68, 218 N.W.2d at 896.
118. Of course, this entire reinterpretation of Stahmer takes place a year after the

case had been overruled on equal protection grounds in MAPCO . No hint was given in
that case of this two-part test of exemptions, even though the Stahmer exemptions were
struck down.

119. L.B. 518, Neb. Unicameral, 85th Leg., 1st Sess., 1977 Neb. Laws 1228-30.
120. L.B. 882, Neb. Unicameral, 86th Leg., 2d Sess., 1980 Neb. Laws 963-64.
121. State, ex rel. Douglas v. Marsh, 207 Neb. 598, 606-10, 300 N.W.2d 181, 186-88

(1980).
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las were changed so that the classes remained open and were based on
need. 122 Since that time aid has been maintained or increased.

The court in Jaksha characterized this series of events:
After 1980, the Legislature discontinued the policy of using
moneys collected from the sales tax and the income tax to re-
imburse counties for revenues lost due to exemptions from
the personal property tax. 1980 Neb. Laws, L.B. 882, § 9.

The Legislature's decision to place a cap on, and then to
completely eliminate, the availability of sales tax and income
tax revenues as replacement funds for moneys lost due to the
exemptions changed significantly the nature of the property
tax distribution. 123

The court further described .the deterioration of the tax base
caused by the exemptions for some earthmoving equipment, jet air-
planes, certain agricultural processing equipment, mainframe com-
puters and federal court rulings interpreting the 4-R Act.124

Responding to this perceived erosion, the court stated that:
[p]rior to the first set of exemptions in 1972, real property
accounted for 78 percent of the tangible property subject to
taxation, and income-producing personal property the re-
maining 22 percent. Revenue Committee Hearing, L.B. 299
and 829, 92d Leg., 1st Sess. 3 (March 20, 1991). By 1991,

122. L.B. 816, Neb. Unicameral, 87th Leg., 2d Sess., 1982 Neb. Laws. Aid to coun-
ties and natural resources districts is based on property taxes levied and aid to cities is
based on population. NEB. REv. STAT. §§ 77-27, 136-40 (Reissue 1990). Aid to school
districts is based on a complicated per pupil need formula in addition to 20% of resident
income taxes. NEB. REv. STAT. §§ 79-3801 to -3824 (Cum. Supp. 1992).

123. Jaksha, 241 Neb. at 117, 486 N.W.2d at 867. The fallacy of this statement is
that the Unicameral has not eliminated the use of sales and income taxes to replace
money lost due to the exemptions. The amounts now are distributed by formulas
designed to serve other purposes, particularly equalization of property tax burdens.
(See, e.g., NEB. REV. STAT. §§ 79-3801 to -3824 (Cum. Supp. 1992), which provide for the
Tax Equity and Educational Opportunities Support Fund). For fiscal year 1992-93, the
Unicameral appropriated a total of $616.5 million in aid to subdivisions, all of which is
to lessen the burden on the remaining property tax payers. L.B. 91, L.B. 652, L.B. 843,
Neb. Unicameral, 92d Leg., 1st Sess., 1991 Neb. Laws 196, 1736, 2338; L.B. 1022, L.B.
1063A, Neb. Unicameral, 92d Leg., 2d Sess., 1992 Neb. Laws 1187, 1415. This is more
than twice what personal property taxes would have been on property involved in the
exemptions struck in MAPCO and Jaksha had it been taxed at the rate other property
was taxed.

Furthermore, a study by the Legislative Fiscal Office shows that the only exemp-
tion of tangible property that has had a significant effect on the property tax distribu-
tion by economic sector was that for household goods. This exemption presumably
benefitted plaintiff Jaksha. Of course, none of this was argued before the court because
no one knew it was a relevant issue before the release of the opinion.

124. Jaksha, 241 Neb. at 117-18, 486 N.W.2d at 867. The exemptions for earthmov-
ing equipment are codified at NEB. Rv. STAT. § 77-202.46 (Reissue 1988). The exemp-
tion for mainframe computers, turbine powered aircraft, and agricultural processing
equipment is codified at NEB. REv. STAT. § 77-202(6). This exemption is available for
companies qualifying under the economic development incentive provisions.
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additional legislative exemptions and judicial rulings com-
bined to reduce the percentage of the property tax base con-
sisting of nonexempt personal property to 8 percent, while
real property increased to 92 percent of the tax base. Id. at 5.
These figures indicate that, with the Legislature's refusal
since 1980 to reimburse counties for revenues lost due to ad-
ditional exemptions, the property tax burden between 1972
and 1991 "shifted very heavily towards the people remaining
on the tax roll. . ..

Unlike the situation in Stahmer, where the exemptions
did not affect the property tax burden of the remaining tax
base, each additional "exemption" occurring during the 1980's
resulted in a proportionate increase in the tax burden of the
remaining property owners. This shifting of the tax burden
raised constitutional problems with regard to owners of both
types of property still on the tax rolls, real property'and non-
exempt income producing personal property. The shifting of
virtually the entire burden for funding the State's political
subdivisions to owners of these categories of property impli-
cated the chief evil associated by the framers of the uniform-
ity clause with the power to grant exemptions.125

The court then attempted to reinterpret MAPCO I so that it would
be consistent with the two-part test:

In overruling Stahmer and holding the exemptions contained
in § 77-202(6) through (9) unconstitutional, the court relied
upon both components of the uniformity clause analysis set
out above. With regard to the first prong of the test, the court
distinguished Stahmer, noting that "enforcement of [the 4-R
Act] by the federal court's enjoining the collection of taxes,
and similar relief granted by this court pursuant to Neb.
Const. art. VIII, § 1, has had the effect of making Nebraska's
system of taxation increasingly discriminatory as to the re-
maining taxpayers." MAPCO Ammonia Pipeline, 238 Neb. at
582, 471 N.W.2d at 745. This passage reflects the court's rec-
ognition of the fundamental changes in the property tax dis-
tribution which occurred between 1972 and 1991....

As to the second prong of the test, the court noted that, as
in Northern Natural Gas Co. and Natural Gas Pipeline Co.,
the plaintiffs were "entitled to the same tax treatment as the
railroads, carline companies, and other centrally assessed
taxpayers pursuant to Neb. Const. art. VIII, § 1." MAPCO
Ammonia Pipeline, 238 Neb. at 577, 471 N.W.2d at 742 ....
In this sense MAPCO Ammonia Pipeline is simply a reprise of
the decision in Natural Gas Pipeline Co., with the court again
holding that there is no substantial difference in situation or

125. Jaksha, 241 Neb. at 120, 486 N.W.2d at 868.

1993]



CREIGHTON LAW REVIEW

circumstance justifying favorable treatment of income-pro-
ducing personal property owned by the railroads and carline
companies, but not similar property owned by pipeline com-
panies and other centrally assessed entities. 126

The court then applied the test to the case before it. As to
whether L.B. 829 shifted the tax burden improperly to the remaining
real property taxpayers, the court reiterated that the percentage of
the taxable property tax base consisting of real property increased
from seventy-eight percent in 1972 to ninety-two percent in 1991. The
court held that this historic shift violated the first part of the test by
unfairly shifting the burden to the remaining property taxpayers.
Even though the additional exemption of business machinery con-
tained in L.B. 829 was "fully funded" as were the exemptions upheld
in Stahmer, the court still found L.B. 829 to be unconstitutional be-
cause it "merely retains the status quo as it existed at that time."12 7

The court did not take up the second part of the test, i.e., whether
there was a substantial difference of situation or circumstance justify-
ing differing legislation for the objects classified. 128

Judge Shanahan dissented from the majority opinion. He stated
that the majority's interpretation of the purpose of the Uniformity

126. Id. at 123-24, 486 N.W.2d at 870. It is true that the court recognized the nar-
rowing of the tax base. It is not true, nor does the court attempt to assert that this was
part of the test in MAPCO I.

127. Jaksha, 241 Neb. at 127, 486 N.W.2d at 872.
128. Id. at 127-28, 486 N.W.2d at 872. The court addressed several other issues in

the case that are important but which are not relevant to the topic of this article. I will
simply list them here. The court ruled that the issue of the constitutionality of L.B. 829
for years subsequent to 1991 was moot because of the passage of L.B. 1063. L.B. 1063,
Neb. Unicameral, 92d Leg., 2d Sess., 1992 Neb. Laws 1286. The court then held that § 5
of L.B. 829, which redefined mobile homes connected to utilities as real estate, was
constitutional and severable from L.B. 829. The court also rejected the plaintiff's argu-
ment that the bill contained more than one subject.

Finally, the court found that § 14 of L.B. 829 was unconstitutional. Section 14 was
a property tax refund statute that also granted the Tax Commissioner the authority to
determine whether decisions of a court which hold a tax or penalty unconstitutional
would be applied prospectively. The determination was to be made upon the findings
that certain conditions exist and would have been subject to judicial review. The court
held that these provisions violated the separation of powers doctrine because the deter-
mination of the retroactive or prospective application of a judicial ruling is judicial in
nature. Specifically, the conditions that could give rise to this determination were:

(a) such judgment or final order establishes a new principle of law, either by
overruling clear past precedent or by deciding an issue of first impression,
when resolution was not clearly foreshadowed; and (b) the retroactive applica-
tion of such judgment would entail potentially significant administrative costs
or would seriously interfere with the governmental functions of any political
subdivision.

L.B. 829(4), supra note 3. These conditions are patterned loosely after those set by the
United States Supreme Court. See Chevron Oil Co. v. Huson, 404 U.S. 97 (1971) (refus-
ing to apply a case that would have required the application of a Louisiana statute of
limitations).
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Clause exalted that clause over all other provisions of the Nebraska
Constitution.

Thus, the majority operates from a premise that the 1919-
1920 constitutional conventioneers enjoyed the gift of proph-
ecy and, envisioning the 1970 constitutional amendment for
tax exemption for property, elevated the uniformity clause to
its zenith in a hierarchy of constitutional provisions pertain-
ing to property taxation. Thus, foreseeing the future, those
conventioneers chiseled into constitutional granite the mono-
lithic uniformity clause, impervious to any later amendatory
action by the people of Nebraska. 129

Judge Shanahan noted that a state constitution is to be read as a
whole, and the 1970 classification amendment specifically authorized
the action taken by the Unicameral in passing L.B. 829. Therefore,
"no prolonged examination of L.B. 829's constitutionality should have
been necessary."130 Judge Shanahan declared that the majority's test
was without any basis in the Nebraska Constitution, either textually
or by implication. After chastising the majority for rewriting past de-
cisions to support this theory, Judge Shanahan speculated that the
recently enacted Amendment 1 might suffer the same fate as the 1970
amendment, and simply would be ignored in future cases. 131 Judge
Shanahan also speculated that real property exemptions for items
such as charitable or educational property are at risk because they are
not fully funded.

Finally, Judge Shanahan lamented the situation that the State
was left in as a result of the majority's decision. He noted that the
State faced the prospect of either trying to collect property taxes from
taxpayers who relied on existing exemption statutes or refunding bil-
lions of dollars worth of real and personal property taxes for 1991 and
1990, assuming a two-year statute of limitations.

These four cases, culminating with Jaksha, which was decided lit-
tle more than a year ago, put Nebraska into a pretty tough spot. Polit-
ical subdivisions in Nebraska collect more in property taxes than in
any other state or local tax, $1,260,000,000 in 1991.132 Refunding all
of that money seemed impossible. Yet, eliminating or fully funding all
exemptions may have been worse.

129. Jakaha, 241 Neb. at 135, 486 N.W.2d at 876 (Shanahan, J., dissenting).
130. Id. at 136, 486 N.W.2d at 877 (Shanahan, J., dissenting).
131. Jaksha, 241 Neb. at 136, 486 N.W.2d at 877 (Shanahan, J., dissenting). The

1970 classification amendment provides that "[t]he Legislature may... exempt all per-
sonal property from taxation." NEB. CONST. art. VIII, § 2 (1970).

132. Nebraska Legislative Fiscal Office, Historical Shifts in Property Taxes, (Aug. 5,
1992).
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Disaster was averted, at least temporarily, by two events. First,
the passage of Amendment 1, together with Legislative Bill 1063
("L.B. 1063") stopped centrally assessed taxpayers from filing new
lawsuits challenging the property tax for years later than 1991.133
Second, the decision of the Nebraska Supreme Court in MAPCO Am-
monia Pipeline Inc. v. State Board of Equalization ("MAPCO 1/")134

limited the remedies available to those who had successfully chal-
lenged assessments in the past to a manageable level. Other cases
further limited the remedies available.

The next section of this paper will examine these events in detail,
to attempt to ascertain how stable the current peace really is.

SOLVING THE CRISIS - AMENDMENT 1 AND MAPCO II

A. AMENDMNT 1

On May 12, 1992, Nebraska voters approved Amendment 1,
which dramatically changed the uniformity provisions of the Ne-
braska Constitution.' 5 The amendment changed article VIII, sec-
tions 1, 2 and 5 and added a new section 13 to article VIII.

The new section 1, which replaced the previous Uniformity
Clause, provides that notwithstanding certain provisions of the Ne-
braska Constitution (including Article III, section 18, which prohibits
special legislation), taxes are to be levied uniformly and proportion-
ately on all real property (as opposed to tangible property) with cer-
tain exceptions or as permitted by the 'Constitution. The provision for
constitutional exceptions is designed to specifically allow exemptions
and preferences in the Constitution as exceptions to the command of
uniformity. These include exceptions for motor vehicles and the pref-
erences given greenbelt property, agricultural land and farmland near
cities where development is likely to occur. Section 1 also provides an
exception for personal property as defined by the Unicameral, which
can be valued in whole or in part in any manner the Unicameral sees
fit. This provision was previously only in section 2.

Section 1 also creates a separate class for tangible personal prop-
erty which is protected under federal law from discriminatory taxa-
tion. The Unicameral is given the power to tax this property or to
exempt it from taxation. This provision was added to section 1 in re-
sponse to the problems created by the federal 4-R Act. 136

133. L.R. 219CA, Neb. Unicameral, 92d Leg., 2d Sess., 1992 Neb. Laws 2. The text
of Amendment 1 is set out in the appendix to this article. L.B. 1063, supra note 3.

134. 242 Neb. 263, 494 N.W.2d 535 (1993).
135. See supra note 133 and accompanying text.
136. See 8upra notes 19-23 and accompanying text.
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Section 2 was amended to provide that, notwithstanding the con-
stitutional prohibitions detailed above, the Unicameral may classify
and exempt classes of property. Specific exemptions are numbered.
Section 2, clause (9) is especially significant; it allows personal prop-
erty to be classified in any manner and exempted as long as the ex-
emption is "reasonable."

Section 5 was amended to provide that the county levy limit be
calculated as a percent of taxable value rather than actual value.' 3 7

A new section 13 was added to the Constitution to provide that
amendments to article VIII of the Constitution in 1992 be effective on
January 1, 1992, and that statutes passed in the regular session of
1992 which are permitted by the constitutional amendment, are con-
sidered ratified.

Essentially, the amendment accomplished four tasks: (1) it re-
moved personal property from the Uniformity Clause, by changing the
word "tangible" to "real" in the clause itself and by providing a per-
sonal property exception in Section 1 and an elective exemption in
Section 2; (2) it isolated the Uniformity Clause and the Exemption
Clause from the operation of other constitutional provisions, espe-
cially the Special Legislation Clause; (3) it provided that federally-pro-
tected property be automatically classified; and (4) it provided that the
changes be retroactive to January 1, 1992.

As noted above, these new provisions retain the requirement that
real estate be taxed uniformly and proportionately. It is unknown at
this point whether or not the provision for constitutional exceptions
will be construed to allow unfunded exemptions. Such a result would
be contrary to the holding in the Jaksha case. It is certainly possible
that the Nebraska Supreme Court may conclude that, because this
change does not repeal uniformity, real estate exemptions still must
not "improperly unload the tax burden onto the remaining taxpayers"
or fail the "real and substantial difference" test. The fact that the Un-
ciameral in crafting the amendment was attempting to liberalize the
Uniformity Clause should carry some weight. However, the court may
simply ignore the legislative history as the court did when interpret-
ing the Exemption Clause in Jaksha.

Does the fact that Section 1 now allows real estate exemptions
"notwithstanding" the Special Legislation Clause render the test set
out in Jaksha irrelevant?' 38 In my opinion, it does not. The Jaksha

137. This amendment was enacted in order to allow different methods of valuation
besides actual or market value. For example, L.B. 1063 provides for net book valuation
of productive personal property.

138. The Special Legislation Clause of the Constitution provides in relevant part:
[T]he Legislature shall not pass local or special laws. Granting to any corporation,

association, or individual any special or exclusive privileges, immunity, or franchise
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test, as outlined in the previous section, has two parts. Under Jaksha,
when reviewing a property tax exemption, a court must determine (1)
"whether the exemptions improperly shift the property tax burden to
the remaining tax base"; and (2) "whether there is a substantial differ-
ence of situation or circumstance justifying differing legislation for the
objects classified." 139 The court took great care to point out that, be-
cause the Uniformity Clause was not repealed when the Exemption
Clause was enacted, any legislation must comply with both clauses.
This seems to indicate that the court would continue to apply the test
in cases where uniformity is the issue, i.e. in cases involving excep-
tions or preferences in real property tax disputes.

Furthermore, though the "real and substantial difference of situa-
tion or circumstances" test has its origins in litigation involving the
Special Legislation Clause, the court in Jaksha specified that this test
is a part of Uniformity Clause consideration independent of the Spe-
cial Legislation Clause, and not as a corollary thereto.140 Therefore,
in my opinion, real estate exemptions must continue to meet both
parts of the Jaksha test.' 41

whatever. [W]here a general law can be made applicable, no special law shall be en-
acted." NEB. CONST. art. III, § 18.

139. See supra note 116 and accompanying text.
140. Jaksha, 241 Neb. at 116-17, 486 N.W.2d at 866. See NGPL, 237 Neb. at 371,

466 N.W.2d at 470 (stating that, because there is no real and substantial difference
between the personal property of railroads and that of other common carriers, the Ne-
braska Unicameral's exemption of rolling stock owned by a railroad violated the Special
Legislation Clause); State ex rel. Meyer v. McNeil, 185 Neb. 586, 177 N.W.2d 596 (1970)
(stating that, in the absence of a real and substantial distinction between taxpayers in
the same class, a tax levied on only part of that class is special legislation); Spier's
Lawdry Co. v. City of Wilbur, 131 Neb. 606, 269 N.W. 119 (1936) (stating that a sub-
stantial difference of circumstance or situation must exist that would suggest the expe-
diency of diverse legislation); Steinacher v. Swanson, 131 Neb. 439, 268 N.W. 317 (1936)
(stating that an act that provided for installment payments of delinquent property taxes
did not rest upon real differences in circumstance and situation and was thus unconsti-
tutional); Moeller, 127 Neb. at 424, 255 N.W. at 551 (holding that classifications for tax
purposes are required to be based on a substantial and real difference that has a reason-
able relation to the subject of the legislation); Dougherty v. Kubat, 67 Neb. 269, 93 N.W.
317 (1903) (stating that a reasonable classification may be made by the Unicameral on
the grounds of substantial differences of circumstance or situation that suggests the
expediency of diverse legislation); State ex rel. Dawson County v. Farmers' &
Merchants' Immigration Co., 59 Neb. 1, 80 N.W. 52 (1899) (stating that the lack of a
substantial difference in circumstances or situation creates a faulty classification and
thus special legislation).

141. These comments are not intended to be critical of the Unicameral, which placed
Amendment 1 on the ballot, nor the Governor, who actively supported its passage. It
should be noted that Amendment 1 was placed on the ballot on March 1, 1992, and
approved by the people on May 12, 1992. The Supreme Court issued its judgment in the
Jaksha case on July 24, 1992. I believe it can be fairly stated that no one foresaw the
Jaksha two-part test. On the other hand, it was clear, at least to some, that the "real
and substantial differences" test would apply to real estate exemptions and preferences
regardless of the "notwithstanding" clause. See supra note 140 and accompanying text.
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For example, real property tax exemptions currently include the
homestead exemption program, which allows certain individuals
meeting low income requirements to be relieved of property taxes on a
percentage of the first $35,000 of value for a home owned and occupied
by that individual. 14 2 The State reimburses the political subdivisions
fully for the lost revenue, thus satisfring the first part of the Jaksha
test. To decide the second part of the test, the court would have to
determine whether there is a real and substantial difference of situa-
tion or circumstances between houses owned by low income taxpayers
who are elderly individuals, handicapped individuals, or disabled vet-
erans, and identical houses owned by other people.

However, other real property exemptions are not funded by the
State, and thus the political subdivisions are not reimbursed for the
lost revenue. These exemptions, which include the agricultural valua-
tion preference and the greenbelt valuation preference, inevitably
shift the tax burden to the remaining taxpayers. 14 3 Would these ex-
emptions fail the first part of the Jaksha test?

One thing is clear: Amendment 1 removes personal property from
the operation of the Uniformity Clause. However, personal property is
exempt from taxation only when the exemption is "reasonable." "Rea-
sonableness" is not defined, and thus the definition is presumably left
to the courts. Therein lies some risk because, in past cases, the Ne-
braska Supreme Court has used both a reasonableness test and the
"real and substantial difference of situation or circumstances" test in
the same case.144 If there is no difference between the two tests, then
the court may continue to subject personal property exemptions to a
high level of judicial scrutiny.

Furthermore, if history serves as a guide, taxpayers will continue
to challenge personal property tax assessments as nonuniform despite
the removal of personal property from the operation of the Uniformity
Clause. During the constitutional convention of 1919-1920, delegates

142. NEB. REV. STAT. §§ 77-3501 to -3529 (Reissue 1990 & Supp. 1992).
143. Id. §§ 77-1343 to -1348, 77-1359 to -1367.
144. See State ex rel. Douglas v. Marsh, 207 Neb. 598, 300 N.W.2d 181 (1980) (hold-

ing that state-created classifications were not reasonable, and noting that such classifi-
cations are invalid unless based upon a substantial difference of situation or
circumstances); Campbell v. City of Lincoln, 195 Neb. 703, 240 N.W.2d 339 (1976) (stat-
ing that the creation of special classes is proper if such classes have a reasonable dis-
tinction from subjects of a like character, and the distinction has a reasonable relation
to the purpose of the legislation); Tom & Jerry, Inc. v. Nebraska Liquor Control
Comm'n, 183 Neb. 410, 160 N.W.2d 232 (1968) (upholding a classification as reasonable,
based upon the "substantial difference of situation or circumstance" test); State ex rel.
Meyer v. Knutson, 178 Neb. 375, 133 N.W.2d 577 (1965) (holding a licensing statute
that prohibited the practice of architecture by unregistered persons contained reason-
able classifications, citing the "substantial difference of situation or circumstances"
test).
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removed intangible property from the operation of the Uniformity
Clause and Unicameral was given the power to classify intangible
property.

Almost immediately thereafter, the Nebraska Supreme Court
held that a classification of intangible property violated the Uniform-
ity Clause and was thus unconstitutional. In State Bank of Omaha v.
Endres,145 a taxpayer challenged a Nebraska law that provided that
the capital stock of national and state banks was to be assessed at one
hundred percent of actual value, while all other intangible property
was to be assessed at twenty-five percent of actual value. The court
noted that the United States Supreme Court had recently held that
states have the power to tax the stock of national banks. 14 6 However,
the rate of taxation of the national bank stock cannot be greater than
the rate of taxation upon other "moneyed capital."

In light of the Court's decision, the Nebraska Supreme Court con-
cluded that the stock of national banks must be assessed at twenty-
five percent of actual value. Furthermore, the court stated that the
assessed value of the stock of state banks must also be reduced to
twenty-five percent in order to comply with the Uniformity Clause:

While the Legislature has the undoubted right to make a rea-
sonable classification of intangible property for the purposes
of taxation, it would seem clear that a classification, the effect
of which would be to tax its shares of stock four times as
much as the shares of a national bank, would be an unreason-
able exercise of its power, and would be in violation of section
1, art. 8, of the Constitution, which, while giving the Legisla-
ture power to classify intangible property, nevertheless re-
quires that taxes shall be uniform as to class.14 7

Two years after Endres was decided, the Legislature again
changed the assessment of bank stock. Such stock was to be assessed
at seventy percent of the mill rate used to assess tangible property.
All other stock was to be taxed at 5 mills on the dollar. In State ex rel.
Spillman v. Ord State Bank,148 the Nebraska Supreme Court held
that this classification was still unconstitutional because the rates
were not necessarily uniform as to class. The court considered all
stock to be in the same class of property.

145. 109 Neb. 753, 192 N.W. 322 (1923).
146. Merchants' National Bank v. City of Richmond, 256 U.S. 635 (1921).
147. State Bank of Omaha v. Endres, 109 Neb. 753, 757-58, 192 N.W. 322, 324

(1923). The pipelines companies, in their briefs to the Nebraska Supreme Court, argued
that the Endres case was directly on point. The Nebraska Supreme Court however did
not discuss or even cite Endres until it decided the third case in the quartet. See
MAPCO I, 238 Neb. at 579-81, 471 N.W.2d at 743-44.

148. 117 Neb. 189, 220 N.W. 265 (1928).
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In 1933, the Legislature repealed much of the intangible tax law,
provided that the tax on money be five mills, and redefined most re-
maining intangible property as tangible property. 149 The Nebraska
Supreme Court in Moeller, McPherrin & Judd, struck down this provi-
sion, stating that:

In our opinion, there is a limit to the Legislature's power to
nullify and circumvent constitutional provisions by putting
an arbitrary, but improper and unfounded, definition upon a
certain word.

The Constitution of Nebraska clearly provides for two
kinds of personal property for purposes of taxation, and the
Legislature has abrogated one of these by the device of calling
it a class under the other. The Legislature could not directly
blot out a provision of the Constitution; has it not attempted
to do it indirectly?

If the Constitution gives one definition of a legal term,
and a statute another, it is the duty of a court to declare that
the Constitution governs.

Classifications for taxation purposes must be based on a
real and substantial difference, having a reasonable relation
to the subject of the particular legislation. State Bank v. En-
dres, 109 Neb. 753, 192 N.W. 322.150

Litigation surrounding the issue of intangible taxation persisted until
the intangible property tax was repealed in 1967.1r1

Finally, it should be noted that Amendment 1 does nothing to re-
solve any problems that might exist regarding the unit value assess-

149. L.B. 156, 49th Sess., 1933 Neb. Laws 592.
150. Moeller, 127 Neb. at 433-34, 255 N.W. at 555-56. The evolution of case law on

the taxation of intangibles bears a remarkable resemblance to the progression of recent
decisions regarding personal property taxation. The Endres case, like Northern Natural
Gas Co., resulted from a federal statute protecting entities operating in the State, (i.e.,
national banks in the Endres case and railroads in Northern Natural Gas Co.). The
unequal treatment of similar unprotected entities was held to be unconstitutional under
the Uniformity Clause in Endres and under the Equal Protection Clause in Northern
Natural Gas Co. The reaction of the Legislature in both instances was to carve out
separate classifications for the protected property. Both times, the classifications failed
to pass scrutiny by the Nebraska Supreme Court.

Another similarity between the histories of the intangible property tax and the per-
sonal property tax is that both times, the Legislature attempted to redefine the prop-
erty. Ten years after Ord State Bank was decided, the Legislature redefined some
intangible property as tangible property. The Nebraska Supreme Court held that this
was unconstitutional. Likewise, L.B. 1, passed in 1989, redefined some personal prop-
erty as real property. This was struck down in MAPCO I.

151. L.B. 144, Neb. Unicameral, 77th Sess., 1967 Neb. Laws 1689. It should be
noted that even after the 1920 changes, a Uniformity Clause still existed for intangible
property. This clause still exists in article VIII, § 1 of the Nebraska Constitution, which
provides: "Taxes uniform as to class of property or the ownership or use thereof may be
levied by valuation or otherwise upon classes of intangible property as the Legislature
may determine." NEB. CONST. art. VIII, § 1.
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ment method. As you may recall from the earlier discussion of the
second case of the quartet, NGPL, the concurrence of Judge Shanahan
characterized the unit value assessment method as incapable of being
equalized. That problem, if it existed in the minds of a majority of the
court, still exists today.

What, then, did Amendment 1 do to resolve the issue? In my
opinion, Amendment 1 did two things that helped to achieve some
tranquility. First, by removing personal property from the operation
of the Uniformity Clause, Amendment 1 prevented personal property
tax problems from having real property tax implications. As discussed
above, problems may still exist with both real property and personal
property taxation, and other problems may exist with regard to cen-
trally assessed property, but at least a personal property tax problem
will no longer result in possible real property tax refunds. The issue of
the Jaksha case has been resolved, even though the opinion in that
case has caused additional concerns.

Secondly, Amendment 1 allowed Legislative Bill 1063 ("L.B.
1063") to operate, thus stopping the litigation. Pipeline companies,
telephone companies, and other taxpayers who had been successful in
challenging the previous tax system were willing to pay taxes without
protest under L.B. 1063. This settlement entailed expanding the
property tax base to include all depreciable property.r'2 This re-
turned farm machinery to the tax rolls but taxed all such depreciable
equipment based on its "net book value."153 This was a fairly substan-
tial reduction in assessed value relative to the pre-1989 assessed val-
ues. Finally, Amendment 1 authorized a special adjustment to the
value of railroad property so that railroads could be given some relief
pursuant to the 4-R Act, due to the fact that inventory still was to be
exempt. 154

The Nebraska Supreme Court also helped to usher in the current
period of tranquility. The next part of this article will examine the
remedy cases.

B. MAPCO AMMONIA PIPELINE, INC. V. STATE BOARD OF

EQUALIZATION ("MAPCO II")

The MAPCO I decision opened a new phase in the property tax
litigation by disapproving of language in earlier cases that suggested
that the plaintiff taxpayers were entitled to have their property equal-
ized to zero and to a refund of all taxes paid. The court did not state

152. NEB. REV. STAT. § 77-202(3) (Supp. 1992).
153. Id. § 77-201(3).
154. Id. § 77-693.
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what the proper remedy was; however, it did say that equalization to
zero was improper:

The appellants contend they should be "equalized" at zero
percent for 1990 because the Tax Commissioner did not
value, assess, or tax any rolling stock of railroad or carline
companies operating in Nebraska in 1990. We conclude that
this proposed remedy is inappropriate.

Equalization is the process of ensuring that all taxable
property is placed on the assessment rolls at a uniform per-
centage of its actual value .... The appellants' remedy in
this case, although based on the uniformity and proportion-
ately requirement of Neb. Const. art. VIII, § 1, does not in-
volve "equalization." Any language in our opinion in
Northern Natural Gas Co., supra, which might be read as im-
plying the contrary is hereby disapproved. 155

MAPCO I also held that certain property, including agricultural
machinery and equipment, business inventory, feed, grain, seed, and
livestock had been unconstitutionally exempted from taxation. Some
argued that the State Board of Equalization should therefore assess
and tax this property retroactively to 1990. On remand, the State
Board of Equalization instead ordered an 18.81% reduction in the
equalized unit value of MAPCO's property. The evidence showed that
this reduction placed MAPCO in the same position it would have been
in had the exempted property actually been returned to the tax rolls
because the expansion of the property tax base would have resulted in
an average reduction of 18.81% in tax levies across the state. MAPCO
appealed this order, contending that its property should instead be
equalized to zero.

The court affirmed the order of the State Board of Equalization:

In McKesson Corp. v. Florida Alcohol & Tobacco Div.,
496 U.S. 18, 100 S. Ct. 2238, 110 L. Ed. 2d 17 (1990), the U.S.
Supreme Court considered the matter of the relief to which
taxpayers who have been subjected to an illegal and discrimi-
natory tax are entitled under the Due Process Clause of the
14th Amendment to the U.S. Constitution. The Court noted
that the State might choose to erase the property deprivation
by providing the taxpayer with a full refund of the tax pay-
ments, or the State could cure the invalidity by refunding the
difference between the tax paid and the tax which would have
been paid if all taxpayers had been treated equally. Alterna-
tively, the Court held that the State might assess and collect
back taxes from taxpayers who had received the unlawful

155. MAPCO 1, 238 Neb. at 577, 471 N.W.2d at 742.
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benefits or it might utilize a combination of partial refunds
and partial retroactive assessments of tax increases.

The remedy which the State Board selected in this case
conforms to the second method....

We believe the relief ordered by the State Board corrects
the disproportionality in the taxation of appellants' property
within the class of all tangible property in compliance with
article VIII, § 1, of the Nebraska Constitution and the Due
Process Clause of the 14th Amendment to the U.S. Constitu-
tion. The actual disproportionality borne by the appellants is
not measured by the fact that certain property escaped taxa-
tion, but by the effect of the non-taxation of certain property
in relation to the class of all real and personal property. The
appellants have been provided a remedy which assures that
they are obligated to pay no more than their fair share of the
total property tax burden, which is the amount they would
have paid if the State had properly included all property on
the tax rolls that should have been taxed.

The order of the State Board of Equalization and Assess-
ment is affirmed. 156

The court's reliance on McKesson turns that case on its head. Mc-
Kesson is probably the leading recent United States Supreme Court
case dealing with the issue of the proper remedy for unconstitutional
taxes. A short discussion of that case seems appropriate.

Some years earlier, the United States Supreme Court had held
that a Hawaii liquor tax scheme, which provided preferential treat-
ment for locally produced liquors, violated the Commerce Clause of
the United States Constitution.'5 7 In response to the Court's decision,
Florida changed its tax scheme, which previosly was similar to Ha-
waii's, to grant a tax preference to certain citrus, grape, and sugar
cane products. All of these products are typically produced in Florida.
The McKesson Corporation subsequently paid the tax for some
months, but then asked for a refund on the grounds that the tax was
unconstitutional. After the State refused, McKesson filed suit in state
court, alleging that the tax was unconstitutional and asking the court
to enjoin collection of the tax and order a refund of the taxes paid. The
court held that the tax was unconstitutional and enjoined its enforce-
ment, and the Florida Supreme Court affirmed. However, both courts
refused to order a refund because state law did not provide for it. Em-
phasizing that state officials had relied on a "presumptively valid stat-
ute," and that the costs had presumably been passed on to consumers,

156. MAPCO Ammonia Pipeline, Inc. v. State Bd. of Equalization ("MAPCO II"),
242 Neb. 263, 266-67, 494 N.W.2d 535, 537-38 (1993).

157. Bacchus Imports, Ltd. v. Dias, 468 U.S. 263 (1984).
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the court concluded that granting a refund would result in a "windfall"
to McKesson.

The United States Supreme Court reversed, stating that:
The question before us is whether prospective relief, by itself,
exhausts the requirements of federal law. The answer is no:
If a State places a taxpayer under duress promptly to pay a
tax when due and relegates him to a postpayment refund ac-
tion in which he can challenge the tax's legality, the Due Pro-
cess Clause of the Fourteenth Amendment obligates the State
to provide meaningful backward-looking relief to rectify any
unconstitutional deprivation. 158

However, the Court did not state that a refund is the only possible
relief. The court stated that the meaningful backward-looking relief
could be made by granting a refund, by imposing back taxes on the
favored competitors, or by using a combination of both approaches:

More specifically, the State may cure the invalidity of the Li-
quor Tax by refunding to petitioner the difference between
the tax it paid and the tax it would have been assessed were
it extended the same rate reductions that its competitors ac-
tually received. Cf. Montana National Bank and Bennett
(curing discrimination through such refunds). Alternatively,
to the extent consistent with other constitutional restrictions,
the State may assess and collect back taxes from petitioner's
competitors who benefitted from the rate reductions during
the contested tax period, calibrating the retroactive assess-
ment to create in hindsight a nondiscriminatory scheme. Cf.
Bennett, 284 U.S. at 247 (suggesting State could erase the un-
constitutional discrimination by "collecting the additional
taxes from the favored competitors"). Finally, a combination
of a partial refund to petitioner and a partial retroactive as-
sessment of tax increases on favored competitors, so long as
the resultant tax actually assessed during the contested tax
period reflects a scheme that does not discriminate against
interstate commerce, would render petitioner's resultant dep-
rivation lawful and therefore satisfy the Due Process Clause's
requirement of a fully adequate postdeprivation
procedure.159

158. McKesson Corp. v. Florida Alcohol & Tobacco Div., 496 U.S. 18, 31 (1990).
159. McKesson Corp., 496 U.S. at 40-41. The Bennett case referred to is Iowa-Des

Moines National Bank v. Bennett, 284 UIS. 239 (1931). That case held that Iowa's
scheme of taxing the shares of state and national banks at a higher rate than competing
domestic corporations violated the Equal Protection Clause. In response to the tax-
payer's request for a refund, the Court stated:

The [banks'] rights were violated, and the causes of action arose, when taxes at
the lower rate were collected from their competitors. It may be assumed that
all ground for a claim for refund would have fallen if the State, promptly upon
discovery of the discrimination, had removed it by collecting the additional
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The point of McKesson is that refusing to refund the discrimina-
tory taxes in whole or in part may be acceptable from the standpoint of
due process if the favored taxpayers are retroactively required to pay
taxes to a level that eliminates the discrimination. The State Board of
Equalization order approved by the Court in MAPCO 11 did not do
this.

Recall that the Court in McKesson noted that "other constitu-
tional restrictions" may limit the states' ability to levy and collect back
taxes. The court noted in a footnote that "beyond some temporal point
the retroactive imposition of a significant tax burden may be so harsh
and oppressive as to transgress the constitutional limitation."' 60

taxes from the favored competitors. By such collection the [banks'] grievances
would have been redressed; for these are not primarily overassessment. The
right invoked is that to equal treatment; and such treatment will be attained if
either their competitors' taxes are increased or their own reduced.

Id. at 247.
160. McKesson Corp., 496 U.S. at 40 n.23 (citing Welch v. Henry, 305 U.S. 134

(1938)). Welch involved the constitutionality of a Wisconsin statute passed in 1935 that
imposed an amended tax on corporate dividends received in 1933. Welch had reported
dividend income in 1933, but his deductions taken pursuant to the law at that time
resulted in no taxable income in that year. Faced with a budget shortfall, the state
legislature in 1935 imposed a new income tax for tax years 1933 and 1934, which lim-
ited deductions against corporate dividends received to $750. Under this calculation,
Welch owed 1933 income taxes of $545.71. Welch, 305 U.S. at 142. He challenged this
retroactive income tax on equal protection and due process grounds.

The court first distinguished a number of cases that invalidated retroactive applica-
tion of gift taxes on the basis that gifts are voluntary acts, the execution of which may
be withheld had the donor known that the gift would later become taxable. The cases
were: Coolidge v. Long, 282 U.S. 582 (1931), limited by 326 U.S. 340 (1945); Untermyer
v. Anderson, 276 U.S. 440 (1928); Blodgett v. Holden, 275 U.S. 142 (1927); Nichols v.
Coolidge, 274 U.S. 531 (1927). The Court in Welch then held that the retroactive appli-
cation of this tax did not violate due process.

In each case it is necessary to consider the nature of the tax and the circum-
stances in which it is laid before it can be said that its retroactive application is
so harsh and oppressive as to transgress the constitutional limitation.

Property taxes and benefit assessments of real estate, retroactively ap-
plied, are not open to the objection successfully urged in the gift cases.

Welch, 305 U.S. at 147.
The passage is followed by the citation of three cases, none of which approved the

imposition of a retroactive property tax. Phillip Wagner v. Baltimore, 239 U.S. 207
(1915), approved the levying of a special assessment for road improvements some years
after the roads had been paved. Billings v. United States, 232 U.S. 261 (1914), rev'd,
232 U.S. 290 (1914), approved of an annual tax on foreign made yachts, the first annual
payment being due a few days after the effective date of the act. Citizens Nat'l Bank v.
Kentucky, 217 U.S. 443 (1910), upheld the retroactive liability of state banks to pay
bank stock tax owed by the resident owners of the stock. Although this case does appear
to be a retroactive property tax levied in response to successful litigation regarding pre-
vious unlawful discrimination against the stock of national banks, it is not. Central to
its holding is the fact that the lower courts determined that the tax was previously due
and owing and the legislation merely provided a new way of collecting it - making the
bank liable. Nevertheless, it is interesting to note that previous property tax discrimi-
nation problems involving bank stock were addressed successfully by collecting taxes on
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In MAPCO II, the Nebraska Supreme Court adopted a remedy of
reducing the assessed value of property which had been subject to an
unconstitutional tax rather than providing relief as authorized by Mc-
Kesson.161 Perhaps the imposition of back taxes on huge amounts of
property not assessed in 1990 would have been harsh and oppressive.
In similar circumstances however both McKesson and Sioux City
Bridge Co. required one hundred percent refunds. The denial of certi-
orari by the United States Supreme Court in MAPCO II has finalized
the issue for now, but because due process is a federal issue, we may
not have seen the final decision on this point.

Judge Shanahan again dissented, stating his belief that MAPCO I
was incorrectly decided. 162 He also criticized the court for misapply-
ing McKesson and for not applying MAPCO I prospectively only. In
examining McKesson, Judge Shanahan noted that Florida had con-
tended that it would have imposed the higher taxes on all products if
it had known the liquor tax scheme would be found to be unconstitu-
tional. The United States Supreme Court found Florida's hypothetical
system of taxation to be a violation of the Due Process Clause of the
United States Constitution. The court noted that, in fact, such a
scheme treated petitioner worse than distributors who used favored
local products, thus continuing the Commerce Clause violation
throughout the contested tax period. Judge Shanahan opined that the
remedy approved in MAPCO II bore a strong resemblance to the hypo-
thetical scheme proposed by Florida. 163

Judge Shanahan stated that this result could have been avoided
had the court given MAPCO I only a prospective application as al-
lowed under Chevron Oil Co. v. Huson.164 In Chevron Oil, the United
States Supreme Court applied a three-factor test for retroactivity:

First, the decision to be applied nonretroactively must estab-
lish a new principle of law, either by overruling clear past
precedent on which litigants may have relied or by deciding
an issue of first impression whose resolution was not clearly
foreshadowed. Second, it has been stressed that "we must...
weigh the merits and demerits in each case by looking to the
prior history of the rule in question, its purpose and effect,
and whether retrospective operation will further or retard its
operation." Finally, we have weighed the inequity imposed
by retroactive application, for "[wihere a decision of this
Court could produce substantial inequitable results if applied

past years. See Covington v. First Natl Bank of Covington, 185 U.S. 270 (1902); Cov-
ington v. First Natl Bank of Covington, 198 U.S. 100 (1905).

161. Id. at 41.
162. MAPCO 11, 242 Neb. at 272, 494 N.W.2d at 541 (Shanahan, J., dissenting).
163. Id. at 271-72, 494 N.W.2d at 540 (Shanahan, J., dissenting).
164. Id. at 272, 494 N.W.2d at 540 (Shanahan, J., dissenting); 404 U.S. 97 (1971).
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retroactively, there is ample basis in our cases for avoiding
the 'injustice or hardship' by a holding of nonretroactivity. 16 5

Judge Shanahan then argued that MAPCO I meets this test:
In MAPCO I, this court overruled Stahmer, a tax decision
which had stood for nearly 20 years, thereby dramatically
and essentially changing the previous and longstanding view
of the Legislature's tax exemption power under article VIII,
§ 2, and, further, declaring that the constitutionally and ex-
pressly conferred power of the Legislature for tax exemption
of personal property was somehow subordinated to article
VIII, § 1, the uniformity clause concerning taxation of tangi-
ble property.... The governmental hardship inflicted by
MAPCO I, including the very real probability of myriad tax
refunds, defies a definitive description. Thus, MAPCO I
clearly meets the standard expressed in Chevron Oil Co. v.
Huson, 404 U.S. 97, 92 S. Ct. 349, 30 L. Ed. 2d 296 (1971), for
prospectivity in applying a change of substantive law. 166

C. OTHER LooSE ENDS

Three other cases. merit at least some mention when discussing
relief for unconstitutional property tax schemes. Wats Marketing of
America, Inc. v. Boehm167 was decided on the same day as MAPCO 11.
In November 1989, Wats Marketing of America ("Wats") sought a re-
fund of all personal property taxes paid from 1982-1989, alleging that
the taxes were void and illegal under Northern Natural Gas Co. and
other decisions. 168 The court held that the statute that compelled re-
funds of illegal taxes in the year the tax was levied effectively limited
the refunds sought by the plaintiffs to taxes levied in tax year 1989.169

165. Chevron Oil Co. v. Huson, 404 U.S. 97, 106-07 (1971) (citations omitted).
166. MAPCO H, 242 Neb. at 270-72, 494 N.W.2d at 539-40 (Shanahan, J.,

dissenting).
167. 242 Neb. 252, 494 N.W.2d 527 (1993).
168. The plaintiff in another case, which was consolidated on appeal, sought a re-

fund of all personal property taxes paid from 1972 through 1989.
169. Wats Marketing of America, Inc. v. Boehm, 242 Neb. 252, 256,494 N.W.2d 527,

530 (1993). The statute in effect at that time provided:
If, by judgment or final order of any court of competent jurisdiction in this
state, in an action not pending on appeal or error, it has been or shall be ad-
judged and determined that any personal property or real estate tax, assess-
ment, or penalty or any part thereof was illegal and such judgment or order has
not been made or shall not be made in time to prevent the collection or pay-
ment of such tax, assessment, or penalty, then such tax, assessment, or pen-
alty, whether expended or not, which has been collected pursuant to such
illegal tax, assessment, or penalty for the year such tax, assessment, or penalty
is determined to be illegal shall, without the necessity of filing a claim therefor,
be repaid and refunded in the county where originally paid to the person pay-
ing such tax, assessment, or penalty. Where the tax, assessment, or penalty so
declared illegal is applicable either throughout the state or in taxing districts
beyond the geographic jurisdiction of the court making such declaration of ille-
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The court also held that Nebraska's one-year statute of limitations for
recovery of an unconstitutional tax starts to run from the date the tax
is paid, rather than the date the time the unconstitutionality is deter-
mined. 170 This also limited Wats' potential remedy to a refund of
1989 taxes.

As a result, a taxpayer who has paid a tax that is found to be
unconstitutional has only until the start of the next year to claim a
refund. This period of time will almost always be less than one year.
In the extreme case, a December 31st ruling that a property tax is
unconstitutional would require those who paid the tax in that year to
file for a refund that same day, or be time-barred for that year. The
court did this without ever citing McKesson, which allows states to
limit tax refund liability by enforcing short statutes of limitation.171

The second case of interest is John Day Company v. Douglas
County Board of Equalization,172 decided March 19, 1993. The plain-
tiffs sought equalization of their locally assessed personal property to
zero for tax year 1990. The Board denied the taxpayer's protests, stat-
ing that it did not have subject-matter jurisdiction over the valuation
issue. The taxpayers appealed this decision to the Douglas County
District Court, which dismissed the petition. The taxpayers then ap-
pealed to the Nebraska Supreme Court. The court held that the Ne-
braska statutes granting power to county boards of equalization
preclude the boards from considering centrally assessed property in
equalizing locally assessed property. Consequently, the appeals were
dismissed for lack of jurisdiction.

The court quoted section 77-1504, which states:
The county board of equalization shall fairly and impartially
equalize the valuation of individual tracts, lots, or parcels of
real and personal property in the county so that all real and
personal property is assessed uniformly and proportionately.
The county board of equalization may consider and correct
the assessment of any tract, lot, or parcel of real property or
the assessment of any or all items of personal property by

gality then, for the purpose of this section, a judgment or final order shall mean
a judgment or final order of the Supreme Court.

NEB. REV. STAT. § 77-1736.04 (Reissue 1986).
170. Wats Marketing, 242 Neb. at 256, 494 N.W.2d at 530. The applicable statute of

limitations provided:
In the absence of any other shorter applicable statute of limitations, any action
for the recovery of any excise or other tax, which has been collected under any
statute of the State of Nebraska, which has been finally adjudged to be uncon-
stitutional, shall be brought within one year after the final decision of the court
declaring it to be unconstitutional.

NEB. REV. STAT. § 25-208 (Reissue 1989).
171. McKesson, 496 U.S. at 45.
172. 243 Neb. 24, 497 N.W.2d 65 (1993).
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raising, after due notice has been given to the owner or agent
at his or her last-known address, or by lowering the assess-
ment of such property. No action shall be taken by the county
board of equalization pursuant to this section before April 1
nor after May 31 of each year.

For purposes of equalization of the valuation of any pro-
tested real or personal property, the county board of equaliza-
tion shall make its adjustment so that the valuation of the
protested property compares to the aggregate level of value of
all taxable property in the county. 173

The court also cited section 77-1503.01, which defines individual
tracts, lots or parcels of real and personal property as locally assessed
property, and concluded that these statutes taken together prohibit
the county board from equalizing centrally assessed property. 174

The court's interpretation fails to distinguish any difference be-
tween what property is being equalized and to what the property is
being equalized. Section 77-1504; while commanding the county
board to equalize "tracts, lots, or parcels of real and personal prop-
erty," sets as a standard in the second paragraph that the valuation be
comparable "to the aggregate level of value of all taxable property in
the county." All taxable property could be reasonably construed to in-
clude property not assessed by the county. 175

As a result of John Day Co., taxpayers with locally assessed prop-
erty who are seeking to equalize to centrally assessed property have
no forum with jurisdiction to hear the case. However, the United
States Supreme Court held in McKesson that the Due Process Clause
of the United States Constitution required some meaningful relief
when Florida denied refunds because there was no procedure for
granting them.

173. John Day Co. v. Douglas County Bd. of Equalization, 243 Neb. at 25-26, 497
N.W.2d at 67; NEB. REv. STAT. § 77-1504 (Reissue 1990).

174. John Day Co., 243 Neb. at 26, 497 N.W.2d at 67. Section 77-1503.01 provides
that "[flor purposes of section[ ] 77-1503.01 .... parcels or items of property or classes of
property shall mean locally-assessed land, improvements, and personal property. Any
property valued by the Tax Commissioner shall not be subject to equalization by the
county board of equalization under section[ ] 77-1504." NEB. Rxv. STAT. § 77-1503.01
(Reissue 1990).

175. This observation is not meant to suggest that locally assessed property should
be equalized to centrally assessed property. At the time local protests are heard, cen-
trally assessed valuation is unknown to the county board. In fact, the unit values of
centrally assessed property are set based on an estimated percentage of actual value of
locally assessed property across the state. As a practical matter, locally assessed prop-
erty cannot be equalized with centrally assessed property. Nevertheless, the procedural
wall, which the court allows to separate locally assessed and centrally assessed prop-
erty, stands in contrast to Northern Natural Gas and NGPL, which held that as a mat-
ter of substantive right all types of tangible property must be treated the same and
equalized. These principles were reaffirmed in One Eighteen Miracle Hills v. Douglas
County Board of Equalization, 4 N.C.A. 351 (Neb. Ct. App. 1993).
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The third interesting case is Helvey v. Dawson County Board of
Equalization.176 Mr. Helvey owned a store that rented various tools
and other personal property to customers. The county board relied
upon a regulation adopted by the Nebraska Department of Revenue in
finding that such property was not "business inventory," which was
exempt from property, tax under section 77-202(7). 177 Taxes were as-
sessed on the store's inventory from 1981 through 1984. Helvey pro-
tested that: (1) the personal property was business inventory, exempt
from tax; (2) the tax was not applied uniformly and proportionately
upon all property in Nebraska; and (3) because most rental inventory
in the Nebraska was not taxed, imposition of the tax on Helvey's prop-
erty was arbitrary, capricious, and unconstitutional.

After the county board held the property to be taxable business
inventory, Helvey appealed to the District Court for Dawson County,
Nebraska. The district court applied the Uniform Commercial Code
definition of inventory rather than the definition from the Depart-
ment's regulations, and found that rental inventory was business in-
ventory exempt from tax.' 78

The Dawson County Board of Equalization appealed the district
court's decision to the Nebraska Supreme Court. In the meantime,
the quartet of personal property tax cases were decided. This made
Helvey's original claims of unconstitutionality and nonuniformity all
the more pertinent.

The Nebraska Supreme Court stated that:
[slection 77-202(7) provided that "[blusiness inventory shall
be exempt from the personal property tax." The exemption in
this subsection was among those exemptions found unconsti-
tutional by this court in MAPCO Ammonia Pipeline v. State
Bd. of Equal., 238 Neb. 565, 471 N.W.2d 734 (1991). There-
fore, we need not decide whether Helvey's personal rental
property was business inventory within the meaning of this
statute because the property was taxable in any event.179

The court then held that the assessment for the years in question
was not arbitrary and capricious and reversed the district court's rul-
ing. As a result, this taxpayer received nothing even though his claim
was timely filed in the proper forum and contained the correct allega-

176. 242 Neb. 379, 495 N.W.2d 261 (1993).
177. Helvey v. Dawson County Bd. of Equalization, 242 Neb. 379, 383-85, 495

N.W.2d 261, 266 (1993). Section 77-202(7) provided that "[blusiness inventory shall be
exempt from the personal property tax." NEB. Rxv. STAT. § 77-202(7) (Reissue 1981 &
Cum. Supp. 1984).

178. Helvey, 242 Neb. at 383-84, 495 N.W.2d 266.
179. Helvey, 242 Neb. at 385, 495 N.W.2d 266.

1993]



CREIGHTON LAW REVIEW

tions. The taxpayer did not even receive the 18.81 percent refund ap-
proved in MAPCO 11.

These cases, decided on the heels of MAPCO 11, show the court's
willingness to limit relief available to taxpayers who challenge Ne-
braska's tax system. The court has done this without serious consid-
eration of the due process concerns expressed in decisions of the
United States Supreme Court, especially McKesson. The third and fi-
nal section of this paper will attempt to sum up where we stand now
with regard to property taxation.

III. LESSONS FROM THE CRISIS - WHERE WE STAND

A. SUMMING UP

Four years have passed since the latest property tax crisis began
with the decision in Northern Natural Gas Co. Since that time, the
crisis has spread. Initially affecting a relatively narrow group of tax-
payers, those who were centrally assessed, it now engulfs every prop-
erty owner in the State. The course of the litigation led to the reversal
of long-accepted exemptions to property tax and to a holding that any
exemptions that improperly shift the tax burden to remaining taxpay-
ers are unconstitutional. The spreading crisis placed tremendous
pressure on policy makers in this State to do something. The early
pleas from local governments, which depended on a tax system that
appeared to be on the verge of disintegration prior to the decision in
MAPCO I, were joined after MAPCO I by the pleas of agricultural in-
terests and owners of inventory. The pleas became a deafening roar.
Something had to be done.

State policy makers responded with two actions. First, they nego-
tiated a settlement with those who originally began the controversy by
passing Legislative Bill 1063 ("L.B. 1063").180 This bill expanded the
personal property tax base to include farm machinery and adopted a
net book value approach to valuation. These changes reduced the tax
burden of the original complainants to below pre-1989 levels.

Second, the Unicameral obtained a ratification of this settlement
when Amendment 1 was passed in the primary election of 1992. In
addition, Amendment 1 removed personal property from the operation

180. See supra notes 152-54 and accompanying text. I have referred to these actions
with the unflattering term "settlement" because I believe the use of the term goes a long
way toward explaining why the present personal property tax system is like it is. I have
absolutely no reason to believe that anyone who supported or opposed either Amend-
ment 1 or L.B. 1063 viewed them as embodying any settlement with centrally assessed
taxpayers. The term is meant to describe the results of these actions, not the intent of
those who undertook them.
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of the Uniformity Clause, thus protecting the real estate tax base from
spillover from future personal property tax disputes and vice versa.

Article VIII, sections 1 and 2 of the Nebraska Constitution, as
amended by Amendment 1, does not require the taxation of farm ma-
chinery or the net book value approach to assessing personal property.
As presently written, the Nebraska Constitution permits the pre-1989
assessment and exemption system so long as the personal property
tax exemptions are considered reasonable.' 8 '

Why then was it necessary to change the property tax system by
passing L.B. 1063? There are two reasons. First, it was argued that
some expansion of the tax base was necessary for the voters to ap-
prove the amendment. Otherwise, the amendment would be viewed
merely as permission to grant preferences to the detriment of
homeowners.

Second, a change in the Constitution without a change in the sys-
tem would not have stopped businesses, which were upset enough
about the old system to challenge it in court, from continuing to chal-
lenge that system as discriminatory. Given the rapidly changing law
as developed by the Nebraska Supreme Court, changing the Constitu-
tion alone would provide no guarantee of peace. Consequently, it was
important to put in place a statutory taxation scheme that was accept-
able to centrally assessed taxpayers. This appears to be a wise deci-
sion, in light of the reasoning in the Jaksha case.' 8 2 Whether you
agree with my characterization of these events as a settlement or not,
the result was that large businesses did not challenge the 1992 or
1993 assessments made under L.B. 1063.

The Nebraska Supreme Court has helped in enforcing this settle-
ment by denying relief wherever possible to those alleging that their
property taxes are unconstitutional or illegal. The court has done this
by imposing very short statutes of limitation, by denying jurisdiction,
and by determining that the discrimination did no harm. 183 Even in
cases in which relief is deemed appropriate, the court does not require
a complete refund.' 84 These cases serve as a tremendous disincentive
against challenging the validity of a property tax assessment.

181. I realize that the argument that the Constitution as previously written also
allowed the previous system is a persuasive one. Yet, the Nebraska Supreme Court's
interpretation of those provisions in the quartet of cases is the law of the land. The
court's interpretation of the current provisions is at least unknown at this time.

182. This line of reasoning was never stated publicly in support of either L.B. 1063
or Amendment 1. Nonetheless, I feel it helps in understanding the events which
transpired.

183. See supra notes 167-79 and accompanying text.
184. See supra notes 156-66 and accompanying text. It takes no great insight to

predict that most remaining locally assessed real estate cases will be settled for about
18.81%.

1993]



CREIGHTON LAW REVIEW

However, the current state of peace should not be mistaken for
certainty. Many questions remain, including:
1. Which, if any, of the present real estate exemptions or assessment

preferences are constitutional under the Jaksha test? Only home-
stead exemptions are fully funded. The agricultural land and
greenbelt preferences, and exemptions for government and chari-
table property, all shift the burden to the remaining taxpayers.
Only the Supreme Court knows if they do so improperly. The
same would be true of any proposals for future preferences or
exemptions.

2. Which, if any, present or future personal property tax exemptions
will pass muster as "reasonable"? The exemption most commonly
debated exempts property because the owner qualifies for incen-
tives under the Employment and Investment Growth Act.' s 5

3. Is the present practice of valuing the real property of centrally as-
sessed taxpayers as a unit capable of being equalized uniformly
and proportionately with locally assessed property? And if not,
will this practice ever be challenged?

4. Will the recent series of remedy cases hold up under due process
scrutiny, as pronounced in McKesson and other United States
Supreme Court cases? If not, when will this other shoe drop?
One unanswered question is of more scholarly than practical sig-

nificance. Given the court's reasoning in the latest cases, particularly
Jaksha, of what precedential value are the earlier cases? More di-
rectly to the point, how will equal protection arguments fare when the
Nebraska Supreme Court faces them in the future? As discussed pre-
viously, the United States Supreme Court in Nordlinger held that, at
least where a valuation difference exists pursuant to a state constitu-
tion, the classification will be analyzed using a rational-basis test.' s 6

Yet, the Nebraska Supreme Court in Jaksha stated that "the precise
contours of the federal Equal Protection Clause in the context of state
taxation are far from clear," thus appearing to leave that avenue
open. 187

Both of the cases in the quartet that are based on the Equal Pro-
tection Clause appear to retain vitality after Nordlinger and Jaksha.
In Northern Natural Gas Co., the preference given railroad property

185. The Employment and Investment Growth Act provides tax incentives for Ne-
braska taxpayers who invest in qualified property and hire new employees. Specified
property that is acquired and used by the taxpayer to meet the requirements of the Act
is exempt from personal property taxes "through the sixteenth December 31 after the
filing of the application [for qualification under the Act]." NEB. REV. STAT. § 77-4105(2)
(Reissue 1990).

186. See supra notes 98-105 and accompanying text.
187. See supra note 97 and accompanying text.
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under the federal 4-R Act was not provided for in state law which
otherwise commanded uniformity. Therefore, the case appears to "fit"
with Allegheny Pittsburgh Coal Co.'88 On the other hand, the Ne-
braska Supreme Court in Northern Natural Gas Co. neither cited Alle-
gheny Pittsburgh Coal Co., nor followed its reasoning. Furthermore,
other courts have not found an equal protection violation in similar
circumstances. 189

The MAPCO I decision was based in part on a number of cases
that reversed denials of liquor licenses. 190 These cases are still good
law; in fact, the holding in Casey's General Stores was recently cited
by the court in deciding other cases. 191 On the other hand, the court
in Jaksha went to great lengths to rewrite MAPCO I so that it would
fit within the Uniformity Clause interpretation presented in Jaksha.

The court has historically shown a willingness to use or at least
cite the federal Equal Protection Clause in invalidating property tax
legislation. In State ex rel. Douglas v. State Board of Equalization,192
the court struck down a constitutional amendment that commanded
the State Board of Equalization to adjust tax rate levies within a
multi-county political subdivision, to retain the share of the tax bur-
den of property of a county that had undergone reappraisal, relative to
the property in an adjacent county which had not. The existence of
differing levies within a multi-county political subdivision was held to
violate the Equal Protection Clause.

In Konicek v. Board of Equalization, 193 the court held it to be un-
constitutional to assess unimproved farmland differently than im-
proved farmland. The court stated that the taxpayer was entitled to
have his land assessed proportionately and uniformly with other prop-

188. See supra note 99 and accompanying text. Therefore, the change in the consti-
tution to automatically classify federally protected property would change the result in
Northern Natural Gas Co.

189. See Federal Express Corp. v. Tennessee State Bd. of Equalization, 717 S.W.2d
873 (Tenn. 1986) (holding that the assessment of the personal property of an interstate
delivery service at 55% of value, while the personal property of railroads was assessed
at 30%, due to the passage of the Federal 4-R Act, which preempted state classification
of railroads, did not violate the Equal Protection Clause of the United States Constitu-
tion); State v. Colonial Pipeline Co., 471 So. 2d 408 (Ala. Civ. App. 1984) (holding that
the assessment of the personal property of oil pipeline companies and railroads at dif-
ferent rates did not violate the Equal Protection Clause), appeal dismissed, 474 U.S. 936
(1985).

190. The decision was based primarily on the holding in Casey's General Stores.
191. See B&R Stores, Inc. v. Nebraska Liquor Control Comm'n, 242 Neb. 763, 497

N.W.2d 654 (1993) (holding that a municipal ordinance that treated dual business oper-
ators differently from other retailers who sold liquor violated the Equal Protection
Clause); Hy-Vee Food Stores, Inc. v. Nebraska Liquor Control Comm'n, 242 Neb. 752,
497 N.W.2d 647 (1993) (citing Casey's General Stores for the same proposition).

192. 205 Neb. 103, 286 N.W.2d 729 (1978).
193. 212 Neb. 648, 324 N.W.2d 815 (1982).
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erty. Finally, in Banner County, after deciding that the agricultural
land valuation statutes violated the Uniformity Clause, the court
stated that:

Since the issue is not presented, we do not undertake to de-
termine whether a Nebraska constitutional amendment per-
mitting land which produces income by raising crops to be
taxed differently than land which produces income by other
means would violate the U.S. Constitution. See Sioux City
Bridge v. Dakota County, 260 U.S. 441, 43 S. Ct. 190, 67 L.
Ed. 340 (1923).194
Does this line of authority end with Jaksha or Nordlinger? As

was the case with the previous four questions, the answer is left for
the reader to decide. 195

IV. CONCLUSION

This article has attempted to review in some detail the personal
property tax crisis of the past four years. Remaining potential
problems have been pointed out but not resolved. Consequently, few
conclusions have been drawn.

This had been a tumultuous time in Nebraska's history. The
present state of peace is a welcome opportunity to focus on other is-
sues. However, I believe it would be wise not to let the events of the
past four years get too far back in our memories, lest we run the risk
of again being surprised and confused the next time a property tax
crisis comes along.

194. Banner County, 226 Neb. at 255; 411 N.W.2d at 47. See Knoefler Honey Farms,
196 Neb. at 435; 243 N.W.2d at 760.

195. Most of my predictions about this course of events in the last four years have
been wrong anyway.
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APPENDIX
LEGISLATIVE RESOLUTION 219CA
Passed by the Legislature March 12, 1992
Introduced by Warner, 25; Landis, 46;
Withem, 14, at the request of the Governor

A resolution to propose amending the Constitution of Nebraska.
NOW, THEREFORE, BE IT RESOLVED BY THE MEMBERS

OF THE NINETY-SECOND LEGISLATURE OF NEBRASKA, SEC-
OND SESSION:

Section 1. That at a special election on May 12, 1992, there shall
be submitted to the electors of the State of Nebraska for approval the
following amendment to the Constitution of Nebraska to amend Arti-
cle VIII, sections 1, 2, and 5, and to add a new section 13 to Article
VIII:

CVIII-1 "The necessary revenue of the state and its governmental
subdivisions shall be raised by taxation in such manner as the Legis-
lature may direct. T_ s . h. A I 1b levied by valuation un.formly and
proportionately upon all tangible property and franchisco, ecNccpt that-
(!4-The Notwithstanding Article I, section 16, Article III, section 18, or
Article VIII, section 4, of this Constitution or any other provision of this
Constitution to the contrary: (1) Taxes shall be levied by valuation uni-
formly and proportionately upon all real property and franchises as
defined by the Legislature except as otherwise provided in or permitted
by this Constitution; (2) tangible personal property, as defined by the
Legislature, not exempted by this Constitution or by legislation, shall
all be taxed at depreciated cost using the same depreciation method
with reasonable class lives, as determined by the Legislature, or shall
all be taxed by valuation uniformly and proportionately; (3) the Legis-
lature may provide for a different method of taxing motor vehicles and
may also establish a separate class of motor vehicles consisting of
those owned and held for resale by motor vehicle dealers which shall
be taxed in the manner and to the extent provided by the Legislature
and may also establish a separate class for trucks, trailers, semitrail-
ers, truck-tractors, or combinations thereof, consisting of those owned
by residents and nonresidents of this state, and operating in inter-
state commerce, and may provide reciprocal and proportionate taxa-
tion of such vehicles; PROVIDED, that such tax proceeds from motor
vehicles taxed in each county shall be allocated to the state, counties,
townships, cities, villages, and school districts, and other governmen-
tal subdivisions of such county in the same proportion that the levy of
each bears to the total levy of the county on pereae4 taab taxable
property; and-(2) (4) the Legislature may provide that agricultural
land and horticultural land, as defined by the Legislature, shall con-
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stitute a separate and distinct class of property for purposes of taxa-
tion and may provide for a different method of taxing agricultural land
and horticultural land which results in values that are not uniform
and proportionate with all other tangible real property and franchises
but which results in values that are uniform and proportionate upon
all property within the class of agricultural land and horticultural
land; (5) the -he Legislature may enact laws to provide that the
value of land actively devoted to agricultural or horticultural use shall
for property tax purposes be that value which such land has for agri-
cultural or horticultural use without regard to any value which such
land might have for other purposes or uses; (6) the Legislature and
may prescribe standards and methods for the determination of the
value of real or other tnagie property at uniform and proportionate
values; (7) in furtherance of the purposes for which such a law of the
United States has been adopted, whenever there exists a law of the
United States which is intended to protect a specifically designated
type, use, user, or owner of property or franchise from discriminatory
state or local taxation, such property or franchise shall constitute a sep-
arate class of property or franchise under the laws of the State of Ne-
braska, and such property or franchise may not be taken into
consideration in determining whether taxes are levied by valuation
uniformly or proportionately upon any property or franchise, and the
Legislature may enact laws which statutorily recognize such class and
which tax or exempt from taxation such class of property or franchise
in such manner as it determines; and (8) the Legislature may provide
that livestock shall constitute a separate and distinct class of property
for purposes of taxation and may further provide for reciprocal and
proportionate taxation of livestock located in this state for only part of
a year. Each actual property tax rate levied for a governmental subdi-
vision shall be the same for all classes of taxed property and franchises.
Taxes uniform as to class of property or the ownership or use thereof
may be levied by valuation or otherwise upon classes of intangible
property as the Legislature may determine, and such intangible prop-
erty held in trust or otherwise for the purpose of funding pension,
profit-sharing, or other employee benefit plans as defined by the Leg-
islature may be declared exempt from taxation. Taxes other than
property taxes may be authorized by law. Existing revenue laws shall
continue in effect until changed by the Legislature. The Legislu

ma *rvde that livestcck shall eonstitute a separate and distinct
del of property for purpoozo of taxation and may further provide for
re i p Fe ea an d p ro portAi nate ta* atio ao A f 1i; xe stocek 1oated inR thi Btate

for only part of a yea1"

CVIII-2 "Notwithstanding Article I, section 16, Article III, section
18, or Article VIII, section 1 or 4, of this Constitution or any other pro-
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vision of this Constitution to the contrary: (1) The property of the state
and its governmental subdivisions shall constitute a separate class of
property and shall be exempt from taxation; (2) the -The Legislature
by general law may classify and exempt from taxation property owned
by and used exclusively for agricultural and horticultural societies,
and property owned and used exclusively for educational, religious,
charitable, or cemetery purposes, when such property is not owned or
used for financial gain or profit to either the owner or user; (3) house-
hold M-R- eisld goods and personal effects, as defined by law, may
be exempted from taxation in whole or in part, as may be provided by
general law, and the legislature may prescribe a formula for the deter-
mination of value of household goods and personal effects; (4) the
The Legislature by general law may provide that the increased value
of land by reason of shade or ornamental trees planted along the high-
way shall not be taken into account in the assessment of such land; (5)
the .- The Legislature, by general law and upon any terms, conditions,
and restrictions it prescribes, may provide that the increased value of
real property resulting from improvements designed primarily for en-
ergy conservation may be exempt from taxation; (6) the -The value of
a home substantially contributed by the Veterans' Administration of
the United States Department of Veterans Affairs for a paraplegic vet-
eran or multiple amputee shall be exempt from taxation during the
life of such veteran or until the death of I'fo Bwidow o Ar Fhcr or remar-
riage--The of his or her surviving spouse; (7) the Legislature may ex-
empt from an intangible property tax life insurance and life insurance
annuity contracts and any payment connected therewith and any
right to pension or retirement payments; (8) the Legislature may ex-
empt inventory from taxation; (9) the -The Legislature may define and
classify personal property in such manner as it sees fit, whether by
type, use, user, or owner, and may exempt any ef such class or classes;
of property from taxation if such exemption is reasonable or may ex-
empt all personal property from taxation; (10) no .-No property shall
be exempt from taxation except as permitted by or as provided in the
this Constitution; and (11) the -The Legislature may by general law
provide that a portion of the value of any residence actually occupied
as a homestead by any classification of owners as determined by the
Legislature shall be exempt from taxation."

CVIII-5 "County authorities shall never assess taxes the aggre-
gate of which shall exceed fifty cents per one hundred dollars actual
valuation of taxable value as determined by the assessment rolls, ex-
cept for the payment of indebtedness existing at the adoption hereof,
unless authorized by a vote of the people of the county."

CVIII-13 "Notwithstanding Article I, section 16, Article III, sec-
tion 18, or Article VIII, section 1 or 4, of this Constitution or any other
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provision of this Constitution to the contrary, amendments to Article
VIII of this Constitution passed in 1992 shall be effective from and af-
ter January 1, 1992, and existing revenue laws and legislative acts
passed in the regular legislative session of 1992, not inconsistent with
this Constitution as amended, shall be considered ratified and con-
firmed by such amendments without the need for legislative reenact-
ment of such laws."

Sec. 2. That the proposed amendment shall be submitted to the
electors in the manner prescribed by the Constitution of Nebraska,
Article XVI, section 1, with the following ballot language:

A constitutional amendment to separate tangible personal
property from the uniform and proportionate provision appli-
cable to real property, to provide for the valuation of taxable
tangible personal property at depreciated cost or at actual
value uniformly and proportionately, to provide for the sepa-
rate classification of property and franchises protected by fed-
eral law, to harmonize a provision relating to the limitation
on county taxes, and to provide that legislation passed in the
regular 1992 legislative session shall be effective January 1,
1992, and is ratified and confirmed by this amendment. For
Against."
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