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INTRODUCTION

The Nebraska Court of Appeals was established to alleviate the
backlog of cases pending before the Nebraska Supreme Court in re-
cent years. In 1990, the backlog before the court had risen to 609
cases, causing most appeals to remain pending in the Nebraska
Supreme Court for nearly two years.' The Nebraska Court of Appeals
was created to alleviate some of the backlog by reviewing the decisions
of the district courts, workers' compensation courts, juvenile courts,
and final orders from certain commissions. This Article will discuss
the creation of the Nebraska Court of Appeals and will examine its
powers, procedures, and judges. Next, this Article will address the
first year of the court. This Article will conclude by describing some of
the customs and operations of the Nebraska Court of Appeals.

CREATION OF THE NEBRASKA COURT OF APPEALS

When Judge William Hastings was named Chief Justice of the
Nebraska Supreme Court in 1987, he announced his intention to ad-
dress the issue of the Nebraska Supreme Court's backlog of cases.2

Chief Justice Hastings became one of the primary advocates for the
establishment of the Nebraska Court of Appeals and was aided by Ne-
braska State Senators Douglas A. Kristensen of Minden and Gerald E.
Chizek of Omaha, who led the Unicameral in the establishment of the
new court.3

In 1989, State Senator Doug Kristensen introduced Legislative
Bill 586 ("L.B. 586"). L.B. 586 created the Appellate Division of the
District Court, referred to as the "band-aid court." This division was

t Judge, Nebraska Court of Appeals. The author gratefully acknowledges the
valuable assistance and good cheer of Andrea Friedlander in the preparation of this
article.

1. Hearing on L.B. 732: Comm. on Judiciary, Neb. Unicameral, 92d Leg., 1st
Sess. 22-23 (Feb. 14, 1991) (Statement of Chief Justice William C. Hastings, Nebraska
Supreme Court) [hereinafter Hearing on L.B. 732]. The number of cases before the
Supreme Court increased by 350% between 1970 and 1990.

2. Leslie Boellstorff, Naming 6 To New Court Historic, OMmAs WORLD-HERALD,
Dec. 12, 1991, at 1 (Metropolitan Edition) (stating that Chief Justice Hastings made a
personal pledge to work on resolution of the Nebraska Supreme Court's backlogged
cases).

3. Id. (noting that State Senators Doug Kristensen and Jerry Chizek played key
roles in establishing the Nebraska Court of Appeals).
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intended to relieve the Supreme Court's backlog temporarily. 4 At the
same time, the Unicameral considered three proposed constitutional
amendments that addressed the long-term solutions for the backlog,
and the Unicameral considered several legislative proposals to expand
the number of Supreme Court justices.5

One of these constitutional amendments, Constitutional Amend-
ment Two ("Amendment Two"), appeared on the ballot of the general
election in the fall of 1990. Amendment Two generally provided for
the creation of a new appellate court, limited the right of direct ap-
peals to the Supreme Court to capital cases and cases on the constitu-
tionality of statutes, and granted discretion to the Supreme Court to
decide which cases it would hear from the appellate court.6 Amend-
ment Two was approved on November 6, 1990. 7

Following the approval of Amendment Two, the Nebraska Uni-
cameral enacted Legislative Bill 732 ("L.B. 732") on June 6, 1991.
L.B. 732 replaced the band-aid court created by L.B. 586 with the new
Nebraska Court of Appeals. L.B. 732 also provided for appointment of
judges to the court, provided for powers and duties to revise the ap-
peal procedure, and changed provisions relating to the Clerk of the
Supreme Court and the Reporter of the Supreme Court.8 L.B. 732
was codified at sections 24-1101 et seq. of Nebraska Revised Statutes.

POWERS AND PROCEDURES OF THE NEBRASKA COURT OF APPEALS

The history of L.B. 732 makes clear that an important purpose of
the Nebraska Court of Appeals is to alleviate the Nebraska Supreme
Court's backlog of cases.9 The Nebraska Court of Appeals was created
to serve as an intermediate appellate court and is intended to be es-
sentially an error-correcting court, rather than a precedent-setting
court. Moreover, cases appealed from the district courts and other
lower-level adjudicative bodies may be transferred to the Nebraska
Supreme Court upon its own motion or by recommendation from the

4. Hearing on L.B. 586: Comm. on Judiciary, Neb. Unicameral 91st Leg., 1st
Sess. 15 (Feb. 9, 1989). The appellate division was only designed to last until December
31, 1990. Id. at 16.

5. NEB. LEGIS. J., 91st Leg., 1st Sess. 282-90 (1989). L.R. 8CA and L.R. 9CA both
created new appellate courts while L.R. 10CA expanded the number of Supreme Court
justices. Id.

6. Douglas A. Kristensen, The Nebraska Court of Appeals: Finally an Opportu-
nity for Prompt Justice, 25 CREIGHTON L. REv. 469, 469-86 (1992).

7. Nebraska Secretary of State, Certificate (Jan. 9 1991) (Vote Returns for No-
vember 6, 1990 Election), reprinted in NEB. LEGIS. J., 92d Leg. 1st Sess. 27 (1991).

8. L.B. 732, Neb. Unicameral, 92d Leg., 1st Sess., 1991 Neb. Laws 1973 [hereinaf-
ter L.B. 732].

9. Hearing on L.B. 732, supra note 1, at 21 (statement of Chief Justice William
Hastings, Nebraska Supreme Court).
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Court of Appeals; 10 decisions of the Court of Appeals may be reviewed
by the Nebraska Supreme Court."

The Nebraska Court of Appeals is an appellate court of general
jurisdiction and decides civil and criminal appeals not reserved to the
Nebraska Supreme Court. 12 Therefore, under section 24-1106 the Ne-
braska Court of Appeals does not have jurisdiction over capital cases,
cases in which life imprisonment has been imposed, and cases involv-
ing the constitutionality of a statute. 13 In addition, the Nebraska
Court of Appeals, pursuant to the Nebraska Constitution, does not
have jurisdiction over cases relating to revenue, civil cases in which
the State is a party, mandamus actions, quo warranto, habeas corpus,
and election contests involving State officers other than members of
the Unicameral. 14 Furthermore, pursuant to section 24-1106(3) the
Nebraska Supreme Court may remove a case from the docket of the
Court of Appeals provided that the Nebraska Court of Appeals has not
reached a final decision on the case.15

In order for an appeal to be decided in the Nebraska Court of Ap-
peals, three judges must hear the case. Section 24-1103 permits the
panel to consist of two Nebraska Court of Appeals judges and one re-
tired district judge.' 6 In addition to cases heard by a panel of three
judges, statutory authority permits the appeal of certain nonfinal or-
ders to a single judge of the Nebraska Court of Appeals. 17 For exam-
ple, the State may appeal the granting of a motion to suppress, and
following oral argument the appeal will be resolved by a single judge
on the Nebraska Court of Appeals.' 8

10. L.B. 732, supra note 8, § 6(3); Kristensen, 25 CREIGHTON L. REV. at 490 (stating
that "[e]very case, which was appealable to the Supreme Court before the effective date
of L.B. 732, should be filed with the Nebraska Court of Appeals, except capital cases,
cases in which life imprisonment has been imposed, and cases challenging the constitu-
tionality of statute.").

11. L.B. 732, supra note 8, § 7.
12. NEB. CorsT. art. I, § 23. Civil cases include domestic relations, workers' com-

pensation, general commercial litigation, property law, administrative law, postconvic-
tion actions, professional malpractice, insurance, probate, and water law. Criminal
cases include second-degree murder with less than a life sentence, manslaughter, as-
sault, sexual assault, child abuse, drug distribution or manufacture, robbery, property
crimes, and traffic law violations. The civil docket includes all civil cases not reserved to
the Nebraska Supreme Court unless an issue of the constitutionality of a statute has
been properly raised. The criminal docket includes all criminal cases except first-degree
murder convictions where the penalty imposed would be either life imprisonment or a
death sentence.

13. NEB. REv. STAT. § 24-1106(1) (Cum. Supp. 1992).
14. NEa. CONST. art. V, § 2.
15. NEB. Rav. STAT. § 24-1106(3) (Cum. Supp. 1992).
16. Id. § 24-1103.
17. Id. § 29-824.
18. Id.
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Although most of the court's cases are set for oral argument,
under Nebraska Supreme Court Rule 11B.(1), the Nebraska Court of
Appeals also has the discretion to dispose of certain cases without oral
argument.' 9 Parties may agree to waive oral argument under Ne-
braska Supreme Court Rule 11E.(6).20 Also, Rule 11E.(5)b. provides
that no oral argument will be set where the sole issue on appeal is the
excessiveness of a sentence. 21 In addition to cases where oral argu-
ment is waived or summarily affirmed on the parties' motion, Rule
11E.(3) allows for other cases to be decided with limited oral argument
on the court's motion.22 Finally, Rule 7B.(2) allows a party to initiate
a motion for summary affirmance where the issues presented by the
appeal are "so unsubstantial as not to require argument."23

When the judges of the Nebraska Court of Appeals dispose of a
case by motion, the judge to whom the motion is assigned prepares
and circulates a confidential report supporting the proposed order.
Thereafter, a panel of three judges consults on the motion, resolves it,
and directs the clerk to issue a minute order indicating that the mo-
tion is either granted or denied. Although there is an informal report
behind every decision on a motion, the reports are not circulated to the
parties nor are they public records. However, the court occasionally
does write an opinion on a motion when the issue involved is one that
the court believes necessitates further guidance for the benefit of the
bar or the trial courts.24

Most cases before the Nebraska Court of Appeals are set for oral
argument. Approximately one month before oral argument, the ap-
peal is assigned to a panel of three judges. The judges generally re-
view briefs, transcripts, bills of exceptions, exhibits, and associated
bench memoranda regarding legal issues for each case prior to oral
argument.

The Nebraska Court of Appeals has its principal administrative
office in Lincoln and generally hears oral argument in the Court of
Appeals Courtroom, formerly known as Courtroom II in the State
Capitol. However, the court also periodically hears oral arguments
outside of Lincoln.25 The court usually hears cases for three or four
days per month, and oral argument is typically set for the third calen-
dar week of each month. In practice, one panel of judges, which may

19. See NEB. SUP. CT. R. PRACT. & Pnoc. 11B(l) (stating that "[tihe court may order
the submission of any case without oral argument").

20. NEB. SUP. CT. R. PRAcT. & PRoc. 11E(6).
21. Id. 11E(5)b.
22. Id. 11E(3).
23. Id. 7B(2).
24. Many of the procedures involved in disposing of cases by motions cannot be

found in any written court rules but have evolved into a court custom.
25. NEB. REV. STAT. § 24-1108 (Cum. Supp. 1992).
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include a retired judge, hears oral argument in the morning while the
other panel hears cases in the afternoon.

Certain cases, which are specified in Nebraska Court Rules of
Practice 11, are advanced for oral argument by the appellate courts. 26

The resolution of advanced cases is thought to be more urgent; they
thus are set for oral argument as soon as feasible. Advanced cases
include the following: criminal cases, workers' compensation cases,
unemployment compensation cases, child custody cases, appeals
within the original concurrent jurisdiction of the court, appeals from
the Board of Equalization and Assessment, and appeals from the De-
partment of Water Resources. 27 In addition, counsel may request by
motion that any other case be advanced for argument based on the
urgency of the appeal and/or statutory authorization. 28

Once a final decision is reached, all opinions of the Nebraska
Court of Appeals are filed with the Clerk of the Supreme Court and
Court of Appeals. 29 Similarly, the Reporter of Decisions also serves as
the reporter for the Supreme Court and the Court of Appeals.30 With
the exception of Memorandum Opinions, the Reporter reviews all
opinions of the Court of Appeals for accuracy of legal citation prior to
their appearance in the advance sheets; Westlaw; Northwestern Re-
porter, Second Series; and the Nebraska Court of Appeals Reporter.
When an opinion of the Nebraska Court of Appeals is to be published,
the opinion is submitted to the Reporter's office for the highest level of
editing. The Reporter's office plans to publish the Nebraska Court of
Appeals' opinions in a bound volume when approximately one thou-
sand pages of material ordered for publication have been
accumulated.

JUDGES OF THE NEBRASKA COURT OF APPEALS

Although the original proposal called for nine judges on the Ne-
braska Court of Appeals sitting in panels of three,3 ' the plan was re-
vised for budgetary reasons to provide for six judges sitting in panels

26. NEB. SUP. CT. R. PRACT. & PRoc. llB.
27. Id. 11B(2)(a-j).
28. Id. 11B(3).
29. NEB. REv. STAT. § 24-1104(1), 24-1109 (Cum. Supp. 1992).
30. Id. § 24-1109.
31. L.B. 732, supra note 8, § 1(1); Telephone interview with Tom Bergquist, Ne-

braska Assistant Director of the Legislative Fiscal Office (May 18, 1993); Kristensen, 25
CREIGHTON L. REV. 493 (stating that "L.B. 732 was passed substantially in its original
form except for one major amendment. Due to the financial condition of the State of
Nebraska during the spring of 1991, budget considerations were-paramount. Conse-
quently, an amendment was adopted to L.B. 732 that reduced the number of judges
from nine to six and the fiscal impact by about $1 million over the biennium.").
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of three.3 2 One judge is selected from each of the six Nebraska
Supreme Court judicial districts, and the Nebraska Supreme Court
chooses one of the six judges to be the Chief Judge of the Nebraska
Court of Appeals.33 The Chief Judge assumes various administrative
and ceremonial duties, including ensuring that the judges on each
panel are rotated so that each judge will serve a proportionate amount
of time with every other judge on the court.3 4 As previously noted,
under section 24-1103 one retired district court judge may sit on each
panel.3 5 The availability of an additional designated judge permits
the formation of additional panels and facilitates the disposition of ad-
ditional cases.

Each judge must be a Nebraska resident, a United States citizen,
and at least thirty years old.3 6 Nebraska Court of Appeals judges
must have five years of legal practice, which may include prior service
as a judge, and must be currently admitted to practice before the Ne-
braska Supreme Court. The judges are chosen by the Governor from a
list of qualified candidates selected by various judicial nominating
committees.

The first six judges of the Nebraska Court of Appeals were chosen
in accordance with the statutory nominating committee procedure.3 7

The field of applicants for each of the six vacancies created by the new
court was narrowed by the judicial nominating committees composed
of lawyers and laypersons, and a list of qualified candidates was for-
warded to the Governor who interviewed each recommended nomi-
nee.38 On December 11, 1991, Governor E. Benjamin Nelson
announced the names of the six judges, and the judges were sworn
into office on January 31, 1992.39

Richard D. Sievers, the first Chief Judge of the Nebraska Court of
Appeals, represents District One, southeast Nebraska, including Lin-
coln. Chief Judge Sievers had practiced law with the Lincoln firm of
Bruckner, O'Gara, Keating, Sievers, and Hendry since 1972.40 Chief
Judge Sievers' offices are located in the State Capitol in Lincoln.

32. L.B. 732, supra note 8, § 1(1); NEB. REV. STAT. § 24-1101(1). (Cum. Supp. 1992).
33. NEB. REV. STAT. § 24-1101(2) (Cum. Supp. 1992).
34. Id. § 24-1101(1).
35. Id. § 24-1103(2).
36. Id. § 24-1102.
37. Id.
38. Richard Shugrue, Tm DAILY RECORD, Dec. 12, 1991, at 1.
39. Boellstorff, OMAHA WoRLD HERALD, at 1; Nebraska Court of Appeals Swearing

in Ceremony Attracts Large Crowd to Capital, JUDIcIAL NEWSLETTER (Lincoln, NE),
Jan.-Mar. 1992, at 1.

40. Boellstorff, OMAHA WoRLD HERALD, at 8 (Biography of Judge Richard D.
Sievers).
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Judge Lindsey Miller-Lerman represents District Two, the north-
er two-thirds of Douglas County, including Omaha, and holds the
highest judicial position ever for a woman in the State of Nebraska.
Judge Miller-Lerman had practiced with the Omaha firm of Kutak
Rock & Campbell since 1976.41 Judge Miller-Lerman's offices are lo-
cated in Omaha.

Judge Edward E. Hannon represents District Three, northeast
Nebraska. Judge Hannon practiced law in O'Neill, Nebraska, for over
twenty years and also served as a district judge.42 Judge Hannon's
offices are located in the State Capitol in Lincoln.

Judge John F. Irwin represents District Four, the southern third
of Douglas County and all of Sarpy County. Judge Irwin had been
Chief Deputy County Attorney for Sarpy County since 1981.4 3 Judge
Irwin's offices are in Papillion.

Judge William M. Connolly represents District Five, central Ne-
braska. Judge Connolly had practiced with the Hastings law firm of
Conway, Connolly, and Pauley since 1973.44 Judge Connolly's offices
are in Hastings.

Judge John F. Wright represents District Six, western Nebraska.
Judge Wright had practiced with the Scottsbluff firm of Wright, Sor-
ensen, and Brower since 1970. 45 Judge Wright's offices are located in
the State Capitol in Lincoln.

The judges are assisted in their substantive work by both a staff
attorney and law clerks. The Nebraska Supreme Court and the Ne-
braska Court of Appeals share the services of the staff attorney, who
assists the judges in consideration of matters such as the courts' juris-
diction and appellate powers. Although the Nebraska Court of Ap-
peals enjoys the services of eight law clerks chosen mainly from
Nebraska law schools, the caseload requires the judges to perform
some original research in addition to deciding cases and writing
opinions.

THE FIRST YEAR

During its first year, the six judges of the Nebraska Court of Ap-
peals sat for three days each month except during August, 1992. How-
ever, the caseload required that an additional panel sit for a fourth
day during five months of the first year. Retired district court judges
Jack Hendrix, Merritt Warren, William Norton, and Keith Howard as-

41. Id. (Biography of Judge Lindsey Miller-Lerman).
42. Id. (Biography of Judge Edward E. Hannon).
43. Id. (Biography of Judge John F. Irwin).
44. Id. (Biography of Judge William M. Connolly).
45. Id. (Biography of Judge John F. Wright).
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sisted the court by sitting with the Nebraska Court of Appeals judges
during these extra sessions. In addition to sitting in Lincoln, the Ne-
braska Court of Appeals heard oral arguments in North Platte, Ger-
ing, Omaha, Madison, and Hastings.

The initial caseload of the Nebraska Court of Appeals consisted of
cases filed directly with the court and cases transferred from the
docket of the Nebraska Supreme Court. Cases could be filed directly
with the Court of Appeals beginning September 6, 1991.46 In addi-
tion, the Nebraska Supreme Court transferred forty-eight cases from
its docket to the Nebraska Court of Appeals in October, 1991. 47

Thereafter, additional cases were transferred to the Nebraska
Court of Appeals from the docket of the Nebraska Supreme Court as
follows:

October 1991 48
November 1991 74
December 1991 52
January 1992 26
February 1992 26
March 1992 51
April 1992 0
May 1992 0
June 1992 73
July 1992 24
August 1992 0
September 1992 51

Total 425

When the six judges of the Court of Appeals were sworn in on
January 31, 1992, 638 cases waited on the new court's docket. In ad-
dition to the 425 cases transferred to the Nebraska Court of Appeals
from the Nebraska Supreme Court, by the end of the first full year of
operation on January 31, 1993, 1182 cases had been filed directly with
the Nebraska Court of Appeals. 48 Therefore, by January 31, 1993, a
total of 1607 cases had been placed on the docket of the Court of
Appeals.

On average, ninety-eight cases per month were filed directly in
the Nebraska Court of Appeals during its first year. According to the
clerk's office, thirty-seven cases were filed directly with the Nebraska
Supreme Court from February 1, 1992, to January 31, 1993, an aver-
age of three to four cases per month. During the same year, the Ne-

46. NEB. REV. STAT. § 24-1105 (Cum. Supp. 1992).
47. Interview with Lanet S. Asmussen, Clerk of the Nebraska Supreme Court and

Nebraska Court of Appeals, in Lincoln, Neb. (May 18, 1993).
48. Id.

1993]



CREIGHTON LAW REVIEW

braska Supreme Court granted eight petitions to bypass the Nebraska
Court of Appeals and granted twenty-three petitions for further re-
view of the decisions of the Nebraska Court of Appeals. 49 Thus, sixty-
eight cases were added to the Supreme Court's existing docket of over
900 cases during this period.

Between February 1, 1992, and January 31, 1993, the six judges
of the Nebraska Court of Appeals, sitting in panels of three, heard 426
oral arguments.50 During that same time, the Court also heard eleven
single-judge cases. The Court wrote 497 opinions, varying in length
from one to thirty-six printed pages. The volume of work, which had
been released in the advance sheets after one year of operation, to-
talled over three thousand printed pages.

During the first year, in addition to the cases argued orally that
resulted in an opinion, the Nebraska Court of Appeals disposed of 536
cases by motion.51 These motions covered jurisdictional issues, such
as a party's failure to file a notice of appeal within thirty days of a
final order,5 2 and matters of form, such as where a party fails to dis-
cuss an assigned error in the appellate brief.5 3

WRITTEN OPINIONS

Legislative Bill 732 ("L.B. 732") did not require the judges of the
Nebraska Court of Appeals to write opinions.5 4 The language of L.B.
732 expressly provided that "[d]ecisions of the Court of Appeals shall
be in the form of an order which may be accompanied by a memoran-
dum opinion."55 Nevertheless, in February of 1992, following the first
month of oral argument, the six judges concluded that written opin-
ions were beneficial for the attorneys, the parties, and the citizens of
Nebraska. The Nebraska Court of Appeals believes that opinions as-
sist the attorneys and the parties in understanding the reasoning be-
hind the judges' decisions and offer guidance to future litigants. As
noted above, in the first year, the judges authored 497 written
opinions.

49. Id.
50. Id.
51. Id.
52. Id.; See, e.g., NEB. REV. STAT. § 25-1912(1) (Cum. Supp. 1992) (providing that a

notice of appeal generally must be filed within 30 days after the judgment in question).
53. Interview with Lanet S. Asmussen, Clerk of the Nebraska Supreme Court and

Nebraska Court of Appeals, in Lincoln, Neb (May 18, i993); see, e.g., Swedlund v. City of
Hastings, 443 Neb. 607, 501 N.W.2d 302 (1993), Ashby v. First Data Resources, 242
Neb. 529, 497 N.W.2d 330 (1993) (referring to a party's failure to discuss an assigned
error in the appellate brief).

54. L.B. 732, supra note 8, § 4.
55. Id.
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Pursuant to section 24-1104, decisions from the Nebraska Court
of Appeals can be issued in order or memorandum opinion form.56 In
practice, memorandum opinions are released only to the parties, while
full written opinions appear in the advance sheets.

Under L.B. 732, the written opinions of the Nebraska Court of
Appeals were not to be published unless the Nebraska Supreme Court
ordered publication.57 However, in 1993, the Nebraska Unicameral
passed Legislative Bill 462 which provides that after September 1,
1993, the Nebraska Court of Appeals has the discretion to determine
which of its opinions are to be published. 58 Publication of an opinion
is warranted when the panel judges conclude that publication will
clarify the legal literature or aid practitioners.

In 1993, the Nebraska Court of Appeals concluded that when a
case was of importance to the parties but did not result in an opinion
of use to practitioners generally, a typewritten opinion captioned
"Memorandum Opinion and Judgment on Appeal" would be filed with
the clerk and issued to the parties. In such cases only the results of
the cases appear in the advance sheets. In order to begin implementa-
tion of this new policy, the following legend appeared in the advance
sheets for the first time on February 2, 1993:

NoTIcE
The Nebraska Court of Appeals has begun releasing a

number of its opinions by mailing them directly to counsel, or
the parties if unrepresented, as well as to the trial court.
These opinions will be entitled "Memorandum Opinion and
Judgment on Appeal" and will not be printed in the court's
weekly publication nor permanently published. A weekly list
entitled "Cases Disposed of by Memorandum Opinion and
Judgment on Appeal" will appear in the back of each Deci-
sions of the Nebraska Court of Appeals, with a cumulative
list appearing in the final issue of each NCA volume. This
procedure will be used in instances where the court believes
that an opinion is of interest primarily to the litigants in-
volved and of limited utility to the bench and bar. The Memo-
randum Opinion and Judgment on Appeal will be filed with
the clerk of the Court of Appeals and available to the public
upon request and payment of reproduction costs.

Our goal is to notify the litigants as soon as possible
about the outcome in their cases and to limit the opinions
printed in the Decisions of the Nebraska Court of Appeals to

56. NEB. REV. STAT. § 24-1104(1) (Cum. Supp. 1992).
57. L.B. 732, supra note 8, § 4.
58. L.B. 462 § 1, Neb. Unicameral, 93d Leg., 1st Sess., 1993 Neb. Laws 2035.
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those opinions which may warrant the attention of the bench
and bar.

Richard D. Sievers, Chief Judge5 9

Memorandum Opinions are not edited by the reporter's office in order
to reserve the reporter's resources for more complex opinions and to
expedite the release of these decisions.

CUSTOMS AND WORKINGS OF THE NEBRASKA COURT OF
APPEALS

Before they were sworn in on January 31, 1992, the judges of the
Nebraska Court of Appeals met. with each other, the Justices of the
Nebraska Supreme Court, and court personnel. The purpose of the
meetings was to familiarize the new judges with court 'administration
and to explore unresolved issues regarding the mechanics of the new
court. The new judges immediately recognized that methods of com-
munication, common goals, work ethics, and leadership styles would
soon evolve. Since the six judges for the Nebraska Court of Appeals
took office, they have adopted the mandate of L.B. 732, both formally
and informally.

Shortly after the judges had heard their first oral arguments, it
became clear that the reporter's office could not be expected to provide
the level of editorial support available when the Nebraska Supreme
Court was the only Nebraska appellate court. Accordingly, the judges
on the Nebraska Court of Appeals concluded that various levels of edi-
torial review would need to be established in order to ensure the
timely release of opinions.

Therefore, when the panel has agreed on the outcome of a case, a
draft opinion is adopted. The opinion is then forwarded to the re-
porter's office with a designation of the editing level. If permanent
publication is anticipated, the opinion receives the most intensive re-
view, which includes confirming thefacts to the record and verifying
legal citation and quotations. It is the responsibility of the author
judge and his or her judicial clerk to send the opinion to the reporter
annotated to the record so that the facts can be readily verified. Three
other less intensive levels of review expedite the release of opinions by
limiting the amount of editorial work-up.60

The Nebraska Court of Appeals recognized another problem after
approximately six months of arguments. Although many cases had
jurisdictional defects, they were placed on the argument calendar af-
ter pending in the appellate system for two or more years. These ju-

59. NEBRASKA ADVANc. SHEETs, fol., (Feb. 2, 1993).
60. The editing process used by the Nebraska Court of Appeals cannot be found in

any written court rules; it is based entirely on custom.
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risdictional defects had somehow escaped the notice of the parties and
were not discovered until the judges of the Nebraska Court of Appeals
had prepared for oral argument or were drafting an opinion. Unfortu-
nately, by that point the parties, lawyers, and clerk's office had ex-
pended large amounts of time and resources on cases that could not be
decided on the merits. To address this problem, the Court instructed
the staff attorney to review all cases for jurisdictional defects as soon
as transcripts had been filed.

Under this new system, if a potential defect is discovered, then
the case is assigned to one of three judges who have offices in the State
Capitol for review and a written "report." This report can be an order
to show cause, which hopefully will result in the defect being remedied
by a supplemental transcript. Or the report may be an outright dis-
missal if it is apparent that no corrective action is possible. After six
months of this program, preliminary statistics revealed that ten to fif-
teen percent of the appeals filed had potential jurisdictional defects.
Of those cases, approximately half were ultimately denied considera-
tion because jurisdiction was lacking.

CONCLUSION

The Nebraska Court of Appeals was created to assist the Ne-
braska Supreme Court in the disposition of backlogged appellate
cases. During its first year of operation, the new appellate court has
lived up to its purpose as evidenced by the drop in appellate cases fully
briefed and awaiting oral argument. Both the parties involved in
cases before the new court and the bench have been provided with
economical opinions which explain the reasons for the action taken by
the Nebraska Court of Appeals.

When the Nebraska Supreme Court has reached the point where
it has little or no backlog, it is anticipated that the appellate caseload
will be shared by both courts. The result will be increased avenues for
prompt and just disposition of appeals in Nebraska's legal system, the
objective which prompted Constitutional Amendment Two.
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