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INTRODUCTION

On August 5, 1993, the federal Family and Medical Leave Act
("FMLA") went into effect for most covered employers.' The FMLA
was the first major bill signed into law by President Bill Clinton after
passing both the United States Senate and House of Representatives
by comfortable margins.2 It was heralded by the President as a re-
sponse to a compelling need - the need of the American family for
flexibility in the workplace. American workers "will no longer have to
choose between their jobs and their families."3

The journey to passage was not easy - the original family and
medical leave legislation was introduced in 1985. During the eight
years leading to its enactment, the legislation survived two vetoes by
President George Bush and was repeatedly modified during the legis-
lative process, in particular to assuage concerns expressed by me-
dium- and small-sized businesses that the law would be overly
burdensome. 4 One of the most significant compromises made was to
exempt businesses with fewer than fifty employees, thereby excluding

t Partner, McGuiness & Williams, Washington, D.C., Vice President and Gen-
eral Counsel, Labor Policy Association. B.A., Hope College, 1968; J.D., Ohio State Uni-
versity, 1973.

tt Associate, McGuiness & Williams. B.A., Hope College, 1985; J.D., Indiana Uni-
versity School of Law, 1988.

1. 29 U.S.C.A. §§ 2601 to 2654 (West Supp. 1993). If a collective bargaining
agreement was in effect as of August 5, 1993, then the effective date of the FMLA would
be delayed until February 3, 1994, or upon expiration of the agreement, whichever
comes first. 29 U.S.C.A. § 2601 Historical and Statutory Notes (West Supp. 1993). See
infra note 6 and accompanying text (identifying covered employers).

2. The United States Senate voted in favor of the FMLA by a margin of 71 to 27.
The United States House of Representatives voted in favor of the FMLA by a margin of
247 to 152.

3. President's Remarks on Signing the Family and Medical Leave Act of 1993, 29
WEEKLY COMP. PREs. Doc. 143 (Feb. 5, 1993).

4. H.R. 770, 101st Cong., 1st Sess. (1989), was vetoed by President Bush on June
29, 1990. President's Message to the House of Representatives Returning Without Ap-
proval of the Family and Medical Leave Act of 1990, [1990] PuB. PAPERS, pt. I, at 890
(George Bush). S. 5, 102nd Cong., 1st Sess. (1991), was vetoed by President Bush on
September 22, 1992. President's Message to the Senate Returning Without Approval
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from the FMLA's coverage approximately ninety-five percent of all
businesses and from forty to fifty percent of all United States
employees.

5

While the President's remarks perhaps more accurately charac-
terize the FMLA as originally introduced rather than reflect the com-
promises made during the legislative process, the fact remains that it
is now the law of the land, and despite the compromises, the FMLA
will be troublesome to many employers that are subject to its
provisions.

Even given the short time that the FMLA has been in effect, im-
plementation problems in the statutory language and regulations are
beginning to surface. Before the FMLA can be considered a success,
we submit that technical amendments to the FMLA and changes to
the FMLA's interim final regulations will be necessary to make the
FMLA a workable mandate for employers and to achieve the goal ar-
ticulated by President Clinton when he signed it into law.

Much already has been written about the FMLA. Rather than
present yet another description and analysis of the law and its imple-
menting regulations, we instead will present a brief overview of the
FMLA's basic requirements and then argue that (1) Congress has cre-
ated unintended negative consequences by its lack of understanding of
the realities of the American workplace and by the apparent insensi-
tivity of legislators who wanted to impose inflexible but politically
popular "solutions" to a perceived problem; (2) the FMLA is unneces-
sarily complex and the implementation thereof has posed problems
that Congress neither envisioned nor appreciated; and (3) the United
States Department of Labor (DOL) regulators have stretched Con-
gress' intent by interpreting and applying certain provisions of the law
in a manner that has no firm basis in either the statute or its legisla-
tive history.

We illustrate our arguments by an in-depth discussion of several
FMLA implementation issues, including the trivialization of the defi-
nition of "serious health condition"; the provision authorizing leave to
be taken on an intermittent or reduced leave schedule basis; the quan-
dary employers face in determining whether leave taken by an em-
ployee is FMLA-protected or not; and the requirement to protect
certain employee benefits, in seeming direct contradiction of the lan-
guage of the FMLA. We do not attempt to identify every issue that
has arisen. Instead, by a detailed analysis of those we do discuss, we
hope to show that further refinements in the law are justified.

the Family and Medical Leave Act of 1992, 28 WEEKLY COMP. PRES. Doc. 1722 (Sept. 22,
1992).

5. H.R. REP. No. 8, 103d Cong., 1st Sess., pt. 1, at 60 (1993).
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OVERVIEW OF FMLA'S REQUIREMENTS

The Family and Medical Leave Act ("FMLA") applies to any pri-
vate employer with fifty or more employees in the current or preceding
year.6 An employee is eligible for FMLA leave, which is unpaid, if the
employee has been employed by the employer for at least twelve
months and has worked at least 1250 hours in the last year for the
employer. 7 There are two limited exemptions under which an other-
wise eligible employee may not be protected by the FMLA:

(1) If a covered employer employs less than 50 employees
within a 75 mile radius, the employer is not required to
(but may) offer FMLA leave to those particular employ-
ees, even though employees at other corporate locations
may be eligible for FMLA leave;8

(2) If an employee is deemed to be a "key employee," that is,
an employee who is among the 10 percent highest paid
employees at the employer's worksite, the employer may
deny reinstatement of the key employee to his original po-
sition or an equivalent position if the key employee's REIN-
STATEMENT would cause "substantial and grievous
economic injury" to the employer's operations. 9

An eligible employee is entitled to up to twelve weeks of unpaid
leave within a twelve-month period for any one or more of the follow-
ing reasons:

(1) the birth or adoption of a child;
(2) the placement of a foster care child;
(3) to care for a seriously ill family member;
(4) the employee's own serious health condition.10

Prior to taking FMLA leave, an eligible employee is required to
give at least thirty-days advance notice to his or her employer when-
ever the leave is foreseeable.11 In cases where the need for leave is
not foreseeable, the employee is required to give notice as soon as
possible. 12

6. 29 U.S.C.A. § 2611(4)(i) (West Supp. 1993). The FMLA also applies to federal,
state, and local government employees, and to Congressional employees. For purposes
of this article, we address the law's requirements only as they apply to private
employers.

7. 29 U.S.C.A. § 2611(2)(A) (West Supp. 1993).
8. See id. § 2611(2)(B)(ii).
9. Id. § 2614(b). Upon a determination by the employer that such "substantial

and grievous economic injury would occur," the employer must notify the employee of
the employer's intent to deny reinstatement. Id. § 2614(b)(1XB).

10. 29 U.S.C.A. § 2612(a) (West Supp. 1993).
11. Id. § 2612(e).
12. Id.
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Eligible employees are entitled to take FMLA leave if they suffer
from a serious health condition that prevents them from working or if
they are needed to care for a close family member (child, spouse, par-
ent) with a serious health condition. The FLMA defines the term "se-
rious health condition" as "an illness, injury, impairment, or physical
or mental condition that involves-(A) inpatient care in a hospital,
hospice, or residential medical care facility; or (B) continuing treat-
ment by a health care provider."13

An employer may require an eligible employee to submit written
certification from a health care provider showing that an employee or
family member has a serious health condition that qualifies for FMLA
leave. 14 The FMLA defines the term "health care provider" as "a doc-
tor of medicine or osteopathy who is authorized to practice medicine or
surgery (as appropriate) by the State in which the doctor practices; or
any other person determined by the Secretary [of Labor] to be capable
of providing health care services."' 5

An eligible employee has the right to take FMLA medical leave on
a reduced or intermittent leave basis for the employee's own serious
illness or to care for a seriously ill family member, if the intermittent
or reduced leave is "medically necessary," as certified by a health care
provider.

16

An eligible employee may elect, or an employer may require, the
substitution of certain accrued paid leave under an existing leave plan
for unpaid FMLA leave time.17 However, the FMLA does not require
an employer to provide paid sick or medical leave in any situation
where the employer normally does not provide such leave'18

An eligible employee is entitled to be reinstated to his or her pre-
vious job or to an equivalent position upon the expiration of FMLA-
protected leave with the same pay and benefits. 19 While an eligible
employee is on leave, the FMLA requires an employer to continue pro-
viding health care benefits to the employee "at the [same] level and
under the [same] conditions coverage would have been provided if the
employee had continued in employment continuously for the duration
of such leave."20 Thus, if the employee normally pays a portion of the
health care premium, then the employer can require the employee to

13. Id. § 2611(11).
14. Id. § 2613(a).
15. Id. § 2611(6).
16. Id. § 2612(b). A reduced leave schedule consists of a reduction in either the

normal hours per day or hours per week that an employee works. Intermittent leave is
not defined.

17. 29 U.S.C.A. § 2612(d)(2)(A) (West Supp. 1993).
16. Id. § 2612(d)(2XB).
19. Id. § 2614(a)(1).
20. Id. § 2614(c)(1).
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continue paying that portion of the premium during the FMLA
leave.21 In addition to maintaining health care benefits, the employer
is required to restore all of a returning employee's other benefits to the
same level that they were prior to the employee's taking leave.22

The FMLA requires employers to follow state and local family and
medical leave laws when their applicable provisions are more gener-
ous than the federal FMLA.23

The FMLA is administered and enforced by the Wage & Hour Di-
vision of the United States Department of Labor, which enforces the
FMLA under a scheme similar to the federal Fair Labor Standards
Act.2 4 An employee also may bring a private right of action in federal
or state court to enforce his or her rights under the FMLA.25 An em-
ployee whose FMLA rights are violated may be entitled to reinstate-
ment and amounts up to double backpay. 26

CONGRESSIONAL INSENSITIVITY GAVE BIRTH TO THE
FMLA'S UNINTENDED, NEGATIVE CONSEQUENCES

The Department of Labor promulgated interim final regulations
to implement the FMLA on June 4, 1993.27 Many of us who were in-
volved in the FMLA legislative process on behalf of the employer com-
munity were very frustrated by the insensitivity to the realities of the
American workplace demonstrated by many of the legislation's most
active congressional supporters. Much of that insensitivity was based
on the belief of those legislators that but for congressional interven-
tion, employers never would come to realize the dramatic changes that
are occurring in the workforce and would not take steps necessary to
implement and modify leave and benefit policies to be more "family
friendly." Furthermore, this particular measure, now imposed as a
mandate on every employer with fifty or more employees, was so im-
portant to American workers that Congress was compelled to act.

For too long, the formulation of national employment policy has
been premised on federal legislators' portrayal of the business commu-
nity as antiworker, from whose tendencies the Federal Government
must step in and offer necessary protection. Instead of working coop-

21. Id. § 2614(c)(2).
22. Id. § 2614(aX2).
23. Id. § 2651(b).
24. Id. § 2617; see 29 U.S.C.A. §§ 201 to 219 (West 1978 & Supp. 1993).
25. 29 U.S.C.A. § 2617(a)(2) (West Supp. 1993).
26. Id. § 2617(aXl)(A).
27. FMLA, 58 Fed. Reg. 31,794-839 (1993) (to be codified at 29 C.F.R. § 825). The

Department of Labor recently extended the deadline for public comments on the interim
rule until December 3, 1993. 58 Fed. Reg. 45,433 (1993). "Final" final regulations are
expected to be promulgated after the Department has had an opportunity to analyze the
comments.
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eratively with both employers and workers to formulate effective em-
ployment policy, congressional committees responsible for formulating
national employment laws frequently treat employers as inherently
suspect and thus impose as many restraints, restrictions, burdens,
and liabilities on covered employers as the political process will allow.

While we do not intend to revisit the congressional debates (the
reality is that the business community's arguments to improve the bill
were considered and rejected), we would note that according to the
Minority Views on H.R. 1, a 1991 Penn & Schoen survey revealed that
given the option of a federal mandated benefit versus letting the em-
ployer and employee decide, eighty-nine percent of respondents sur-
veyed favored the employer/employee approach.2s Furthermore, a
1990 Gallup poll found that only one percent of surveyed employees
viewed parental leave as the most valuable employee benefit that
could be offered by their employer. 29 In view of evidence to show that
employees themselves did not care that much about family and medi-
cal leave as a benefit and did not favor a government-imposed require-
ment, why did Congress elect to impose this particular mandate?

In opposing a floor amendment to the legislation that would have
exempted employers who offered equivalent family and medical leave
benefits under a cafeteria plan and would have let the employee
choose whether to take the FMLA benefit in lieu of another option,
Senator Christopher Dodd (D-CT), the bill's chief sponsor in the Sen-
ate, stated that employees "ought not to be placed in the position,
when it happens to them, of making the choice between some other
benefit, or the whim of the employer, but to be with that family."30

Stated another way, Senator Dodd was not willing to leave to the em-
ployee the choice of whether to elect family and medical leave in place
of some other benefit, apparently on the belief that the employee
would not be smart enough to make the right choice. Ironically, with
the rapid growth of high performance workplaces in today's business
environment, employee empowerment is becoming routine.3 1 Con-
gress needs to understand what the business community already has
realized: employees do not park their brains at the plant gate.

Although we are not aware of any empirical data as of yet, we
have had numerous conversations with employers subject to the
FMLA's requirements indicating that the law is having or is likely to

28. H.R. REP. No. 8, 103d Cong., 1st Sess., pt. 1, at 58 (1993).
29. Id.
30. 139 CONG. REC. Sl116 (daily ed. Feb. 3, 1993) (statement of Senator Dodd).
31. See, EILEEN APPELBAUM & ROSEMARY BATT, ECONOMIC POLICY INSTITUTE, HIGH

PERFORMANCE WORK SYSTEMS: AMERICAN MODELS OF WORKPLACE TRANSFORMATION,
(1993); EDWARD E. POTTER, QUALITY AT RISK: ARE EMPLOYEE PARTICIPATION PROGRAMS
IN JEOPARDY? (1991).
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have unintended negative consequences. These unintended conse-
quences dramatize the need for further changes to the FMLA to cor-
rect its shortcomings.

For example, one negative result of the FMLA affects employers
with leave policies more generous than the FMLA. Based on our di-
rect contact with numerous large corporations, we note that for years
many corporations have had generous leave policies that far exceed
the FMLA's protection. These policies typically provide paid leave
where FMLA requires only unpaid leave. They may grant leave under
circumstances more generous than those covered by the FMLA (for
example, to care for an ill in-law or grandparent), may protect job res-
toration rights longer than twelve weeks, may contain less stringent
medical certification requirements in order to qualify for authorized
leave, and so on.

While the FMLA specifically encourages a covered employer to
provide more generous leave policies than those required by the Act,
the reality is that many employers with such policies are advising us
that they are looking to conform them to FMLA requirements. 32 This
is being considered, we are told, not because of a desire to reduce more
generous benefits, but (1) in order to ease the compliance burden im-
posed by the FMLA instead of trying to implement corporate policies
with different benefits and qualification requirements, and (2) the
natural tendency of employers to conform practices to comply with
government regulations. In fact, several employers with more gener-
ous policies with whom we have spoken have expressed surprising re-
sentment at the FMLA, believing that their forward-looking efforts to
meet the needs of their workers have been diminished by the FMLA's
inflexible mandate.

In another example of unintended negative consequences, the
FMLA adversely affects, if not jeopardizes, many corporate absence
policies. These policies, instituted to increase productivity by reduc-
ing absences and which have grown in acceptance by employees over
the last several years, typically are established on a no-fault basis.
That is, an employee is authorized to take a certain numer of author-
ized absences, for any reason, at which point progressive discipline
kicks in. Such policies increasingly are being adopted in collective
bargaining agreements, with the strong support of unionized employ-
ees who view them as a fair way of dealing with attendance problems.
Under the FMLA, of course, an absence allegedly attributable to a cir-
cumstance protected by the law could not be counted for purposes of
the attendance policy. 33

32. See 29 U.S.C.A. § 2653 (West Supp. 1993).
33. FMLA, 58 Fed. Reg. 31,806 (1993) (to be codified at 29 C.F.R. § 825.220(c)).
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THE ENIGMATIC CHILD

One of the most interesting phenomena that we have observed
since the enactment of the Family and Medical Leave Act ("FMLA") is
the realization among covered employers that the law is much more
complicated than they expected. How could such a simple concept cre-
ate such difficult implementation issues? Part of the blame for the
law's complexity inadvertently falls on the employer community, par-
ticularly on many large employers who already had generous leave
policies in place. These employers sat out the debate on the legisla-
tion, reasoning that they already provided at least as much as would
be required under the new law.

While Congress precipitated the complexity of the FMLA, the De-
partment of Labor added to the problem when it issued the final in-
terim regulations under the Act. Title I of the FMLA, which sets out
the requirements for private employers with fifty or more employees,
is approximately twelve pages long. The Department of Labor's in-
terim final regulations, as submitted to the Federal Register, were
ninety-one single-spaced typed pages, not including attachments and
a detailed index. Even acknowledging the Department's effort to
make the regulations as "user-friendly" as possible, the law as enacted
was not simplified in a manner that either employees or employers
could easily comprehend.

One area of particular consternation has been the potential im-
pact of the FMLA on corporate benefit programs, such as the tax treat-
ment of flexible spending accounts and the triggering of obligations
under the Consolidated Omnibus Budget Reconciliation Act of 1986
("COBRA"). Indeed, we have been informally advised by congres-
sional staff directly involved in the drafting of the FMLA that some of
these issues were never considered while the Act was moving through
the legislative process. The Department of Labor underscored this
omission in the preamble to its interim final regulations by stating:

[E]mployers and employees have expressed a desire to learn
how particular fringe benefit plans or practices with respect
to "cafeteria plans," flexible spending accounts," and the "con-
tinuation of health benefits provisions" of Title X of [COBRA]
interact with FMLA, particularly in regard to the tax implica-
tions of such programs. The Department urges that employ-
ers and employees with an interest in these areas consult
directly with the IRS to obtain guidance. 34

In other words, the Department of Labor doesn't know the answer,
and hopes perhaps the Internal Revenue Service does. In the
meantime, employers are left to fend for themselves.

34. Id. at 31,794, 31,796.
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In another example of legislating without realizing the full impact
of its actions, Congress has complicated the relationship between the
FMLA and other laws. While the FMLA provides that it is not be con-
strued to modify or affect other federal laws prohibiting discrimina-
tion on the basis of a protected characteristic, arguably the Act does. 35

For example, the Americans with Disabilities Act (ADA) severely re-
stricts the ability of an employer to make medical inquiries of an em-
ployee unless "job-related and consistent with business necessity."36

Yet, the FMLA expressly authorizes such inquiries where medical cer-
tification is sought.37 No guidance is provided in either the FMLA or
the regulations as to how these requirements can be applied consist-
ently in a manner to ensure compliance with both.

Similarly, the drafters of the ADA were explicit in providing that
individuals who engage in the illegal use of drugs were specifically
excluded from the protection of the ADA.38 The Department of Labor
regulations however indicate that leave for the treatment of a drug-
abuse problem is covered by the FMLA. 39 Is this consistent federal
policy? While employment lawyers have the luxury of being able to
discover these types of inconsistencies, the covered employer is left to
make sense of the various conflicting federal mandates.

Another area certain to cause confusion is the relationship of the
FMLA to existing state family and medical leave laws. The FMLA
provides that nothing in the Act "shall be construed to supersede any
provision of any State or local law that provides greater family or med-
ical leave rights than the rights established under this Act or any
amendment made by this Act."40 Rather than containing a pre-emp-
tion provision, or even an election-of-remedies approach, the FMLA
creates inevitable interpretation problems for those employers who
will be subject to the federal and applicable state FMLA laws.

Congress added to the complexity of implementing the FMLA
when it tried to help the business community by adding safeguards to
the Act that were supposed to allow an employer to determine
whether an employee was eligible for FMLA leave. While the safe-
guards were welcomed, Congress' suspicions of the employer's inten-

35. 29 U.S.C.A. § 2651(a) (West Supp. 1993).
36. 42 U.S.C. §§ 12101-12213 (1990). "A covered entity shall not require a medical

examination and shall not make inquiries of an employee as to whether such employee
is an individual with a disability or as to the nature or severity of the disability, unless
such examination or inquiry is shown to be job-related and consistent with business
necessity." Id. § 12112(c)(4)(A).

.37. 29 U.S.C.A. § 2613(a), (b)(3) (West Supp. 1993).
38. 42 U.S.C. § 12114 (1990).
39. FMLA, 58 Fed. Reg. 31,817 (1993) (to be codified at 29 C.F.R. §§ 825.112(a)(4),

825.114(c)).
40. 29 U.S.C.A. § 2651(b) (West Supp. 1993) (emphasis added).
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tions resulted in a safeguard system that unnecessarily complicates
the employer's operations. The FMLA's medical certification process,
for example, has created problems for those employers who had medi-
cal certification systems in place prior to the passage of the Act.

Prior to the FMLA, an employer may have used a medical certifi-
cation to determine the legitimacy of an employee's illness in qualify-
ing for an authorized leave. If the employer did not fully understand
the recommendations of the employee's doctor regarding the em-
ployee's capabilities to continue working, then the employer was able
to have the company's doctor informally consult with the employee's
doctor to clear up any ambiguities regarding the employee's condition.
This flexibility enhanced the employer's ability to excuse truly ill em-
ployees from work and to accommodate better those employees who
could remain at work with some adjustment in the workplace or in the
employee's work schedule. The FMLA and its accompanying regula-
tions however destroy this flexibility for employees taking FMLA
leave.

For example, the FMLA regulations do not allow an employer to
consult informally with the employee's doctor when there is a question
or problem with the employee's FMLA certification form.41 Instead,
an employer is required to request a second certification from the em-
ployee.42 This requirement is costly to the employer because the em-
ployer must pay for the second certification, and it is time-consuming
for the employee because he or she must submit to a second certifica-
tion. The cost and additional time concerns are compounded if the sec-
ond certification conflicts with the first certification. In that case, an
employee must submit to a third certification and the employer again
must pay for the certification. Thus, instead of being able to infor-
mally resolve any questions regarding an employee's certification, the
employer now must adhere to a rigid, costly, and time-consuming
process.

The concept of intermittent and reduced leave also poses imple-
mentation problems for employers. The FMLA defines a reduced
leave schedule as one "that reduces the usual the number of hours per
workweek, or hours per workday, of an employee."43 The term "inter-
mittent leave" is not defined by the FMLA. The regulations do, how-
ever, state that an employee may take intermittent leave in blocks as
short as one hour and as frequently as medically necessary. 44

41. FMLA, 58 Fed. Reg. 31,828 (1993) (to be codified at 29 C.F.R. § 825.307(a)).
42. Id.
43. 29 U.S.C.A. § 2611(9) (West Supp. 1993).
44. FMLA, 58 Fed. Reg. 31,818, 31,819 (1993) (to be codified at 29 C.F.R.

§§ 825.117, 825.203(b)).
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Congress thought it would help the employer by instituting the
following limitations on intermittent and reduced leave: 1) an em-
ployee has the right to request intermittent and reduced leave only in
instances of an employee's or family member's illness; 2) an employer
is allowed to request certification from the employee's or family mem-
ber's doctor stating that the employee's intermittent or reduced leave
schedule is medically necessary;45 3) an employer has the right to
move an employee to an alternative position with equivalent pay and
benefits when the employee is taking intermittent or reduced schedule
pursuant to an employee's or family member's medical treatment;46

and 4) an employee or an employee's family member is directed to
schedule medical treatments in a manner that will not interfere un-
duly with the operations of the employer, subject to the approval of the
employee's or family member's doctor.4 7

While these provisions were designed to assist the employer, Con-
gress did not appreciate the disruptions and consequences of imple-
menting these two concepts. For example, Congress placed no limit on
the amount of leave that an employee may take as reduced leave. An
employee with a chronic serious health condition or an employee's
family member with a long-term serious health condition may take
FMLA leave on a reduced-leave schedule year after year, with no limi-
tation other than not exceeding a total of twelve work weeks of leave
within a twelve-month period. If an employee uses his or her twelve-
week entitlement in this manner, then the employer can be forced to
allocate an otherwise full-time position to an employee who is essen-
tially working a part-time schedule. Congress could have alleviated
this situation by allowing only a certain portion of the twelve-week
FMLA entitlement to be taken on a reduced leave basis or by not al-
lowing reduced leave to be taken year after year for the same
condition.

Intermittent leave also creates problems for the employer that
Congress and the Department of Labor regulators did not address. As
we previously observed, the term "intermittent leave" is not defined in
the FMLA. The only guidance given for implementing intermittent
leave comes from the FMLA's interim regulations.48 The interim final
regulations state that intermittent leave may be taken in increments
shorter than one hour, demonstrating that the regulators were unfa-

45. 29 U.S.C.A. § 2613 (West Supp. 1993).
46. Id. § 2612(aX), (b)(2).
47. Id. § 2612(eX2XA).
48. "'Intermittent leave' is leave taken in separate blocks of time due to a single

illness or injury, rather than for one continuous period of time, and may include leave
periods from an hour or more to several weeks." FMLA, 58 Fed. Reg. 31,819 (1993) (to
be codified at 29 C.F.R. § 825.203(b)).
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miliar with the operations of the American workplace. 49 Requiring an
employer to keep track of leave in increments of less than one hour
and to charge each of those partial hours against the employee's
twelve-week FMLA entitlement creates a recordkeeping nightmare.

Congress and the DOL's regulators could have made intermittent
leave a more workable concept by either limiting the amount of FMLA
leave that could be taken on an intermittent basis or by increasing the
minimum increment of intermittent leave to a reasonable period, for
example four hours. This would have minimized disruptions to the
workplace and still accommodated an employee's need to be absent
from work on a reduced or intermittent basis.

REGULATORS ON THE LOOSE - DOL EXPANDS

CONGRESSIONAL INTENT

The Family and Medical Leave Act ("FMLA") confers regulatory
authority on the U.S. Department of Labor ("DOL"). The DOL's regu-
latory interpretation of several key concepts however does not have a
firm basis in either the FMLA statute or its legislative history. For
example, the definition of a serious health condition, the sections pro-
viding for employee and employer notice, the section designating leave
as FMLA leave, the restoration of employee benefits, and the retroac-
tive designation of FMLA leave all are areas where the DOL's regula-
tory interpretation differs from either the statutory language of the
FMLA or its legislative history. As the following sections show, the
FMLA interim final regulations need to be changed in order to bring
them back in line with the FMLA's provisions.

SERIOUS HEALTH CONDITION

The DOL's regulatory interpretation of the definition of a serious
health condition is one area where the regulations have strayed from
the intent behind the FMLA. The FMLA defines a serious health con-
dition as "[an illness, injury, impairment, or physical or mental condi-
tion that involves-inpatient care in a hospital, hospice, or residential
medical care facility; or continuing treatment by a health care
provider."50

In the legislative history of the FMLA, Congress set forth guide-
lines for determining whether an illness qualifies as a serious health
condition. For example, the House Committee on Education and La-
bor and the Senate Committee on Human Resources and Labor issued
committee reports explaining both committees' version of the

49. See FMLA, 58 Fed. Reg. 31,819 (1993) (to be codified at 29 C.F.R. § 825.203(d)).
50. 29 U.S.C.A. § 2611(11) (West Supp. 1993).
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FMLA.51 In the committee reports, both the House and Senate articu-
lated the following test for determining whether an employee or a
family member's illness qualifies as a serious health condition:

With respect to an employee, the term 'serious health condi-
tion' is intended to cover conditions or illnesses that affect an
employee's health to the extent that he or she must be absent
from work on a recurring basis or for more than a few days for
treatment or recovery. With respect to a child, spouse or par-
ent, the term 'serious health condition' is intended to cover
conditions or illnesses that affect the health of the child,
spouse or parent such that he or she is similarly unable to
participate in school or in his or her regular daily activities. 52

Congress further emphasized that the FMLA only covered recur-
ring or extended serious health conditions as follows: "The term 'seri-
ous health condition' is not intended to cover short-term conditions for
which treatment and recovery are very brief. It is expected that such
conditions will fall within even the most modest sick leave policies."53

To clarify what illnesses would qualify as serious health condi-
tions, the House and Senate committee reports listed the following
examples:

[H]eart attacks, heart conditions requiring heart bypass or
valve operations, most cancers, back conditions requiring ex-
tensive therapy or surgical procedures, strokes, severe respir-
atory conditions, spinal injuries, appendicitis, pneumonia,
emphysema, severe arthritis, severe nervous disorders, inju-
ries caused by serious accidents on or off the job, ongoing
pregnancy, miscarriages, complications or illnesses related to
pregnancy, such as severe morning sickness, the need for pre-
natal care, childbirth and recovery from childbirth.5 4

The DOL followed Congress' directions when it determined that
an illness requiring inpatient care or a chronic or long-term illness

51. H.R. REP. No. 8, 103d Cong., 1st Sess., pt. 1 (1993) [hereinafter H.R. REP. No.
8]; S. REP. No. 3, 103d Cong., 1st Sess. (1993) [hereinafter S. REP. No. 3]. In the House
of Representatives, the Committee on Education and Labor marked-up and sent H.R. 1
to the House floor. House of Representatives Report No. 8 was the House committee
report that accompanied H.R. 1. In the Senate, the Senate Committee on Labor and
Human Resources marked-up and sent S. 5 to the Senate floor. Senate Report No. 3
was the Senate committee report that accompanied S. 5. Both bills contained a defini-
tion of a serious health condition that is identical to the definition included in the
FMLA.

52. H.R. REP. No. 8, supra note 51, at 40; S. REP. No. 3, supra note 51, at 28. The
serious health condition test was carried over from the 102d Congress. The 102d Con-
gress considered Family and Medical Leave Act bills, H.R. 2 and S. 5. Those bills con-
tained definitions of a serious health condition similar to the FMLA's definition.

53. H.R. REP. No. 8, supra note 51, at 40; S. REP. No. 3, supra note 51, at 28 (em-
phasis added).

54. H.R. REP. No. 8, supra note 51, at 40; S. REP. No. 3, supra note 51, at 29.
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requiring continuing treatment qualifies as a serious health condition.
The regulations deviate from Congress' guidelines however when the
regulations set forth a test for determining a serious health condition
based on a fixed number of consecutive absences and visits to a health
care provider. According to the DOL's regulations, a serious health
condition is present when an employee or family member's illness pre-
vents him or her from participating in work, school, or other regular
daily activities for more than three consecutive calendar days, and the
employee or family member receives continuing treatment from a
health care provider for that illness. 55

The regulations interpret the "continuing treatment" requirement
to mean any one of the following: 1) two or more treatments by a
health care provider; 2) two or more treatments, under the orders or
referral of a health care provider, for the illness by a provider of health
care services (e.g., physical therapist); or 3) treatment by a health care
provider on at least one occasion that results in a regimen of continu-
ing treatment (e.g., a course of medication or therapy) to resolve the
health condition.56

Several problems exist with the DOL's test for determining a seri-
ous health condition based on more than three days' absence from
work, school, or daily activities and one visit to a health care provider
that results in a continuing regimen of treatment. First, the DOL did
not derive the "more than three day absence" requirement from the
plain meaning of the statute or from the legislative history. This is
much too short a period. Rather than looking to the FMLA statute or
legislative history, the DOL instead borrowed the requirement from
the statutory provisions of state workers' compensation laws and the
Federal Employees' Compensation Act. The preamble to the FMLA
interim regulations provides:

Where inpatient care is not involved, the regulations require
that the absence from work, or from school or incapacity in
performing other daily activities in the case of a family mem-
ber, be for a period of more than three days in addition to
requiring the continuing treatment of a health care provider.
This provision is similar to a statutory provision under many
State workers' compensation laws and the Federal Employ-
ees' Compensation Act (FECA), also administered by the De-
partment of Labor, which generally provide for a three-day
waiting period before compensation is paid to an employee for

55. FMLA, 58 Fed. Reg. 31,817 (1993) (to be codified at 29 C.F.R. § 825.114(a), (b))
(emphasis added).

56. Id. (to be codified at 29 C.F.R. § 825.114(b)(1), (b)(2)).
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a temporary disability (see 5 U.S.C. 8117), sometimes after a
'continuation of pay' period.5 7

Moreover, the DOL's definition of a serious health condition de-
parts from the statutory definition because it classifies minor illnesses
as serious health conditions. For example, an employee who is sick
with a cold for more than three consecutive days and is given a pre-
scription by his or her health care provider can be considered to have a
serious health condition under the interim final regulations, even
though Congress explicitly rejected this result. During the floor de-
bates on H.R. 2, the precursor to the FMLA, Representative Marge
Roukema, a principle sponsor of the FMLA, left little doubt that minor
illnesses were not considered serious health conditions by stating:

And by family medical crisis I don't mean a child with the
sniffles or the flu - but an illness serious enough to require
hospitalization or extended home convalescence. I mean a
child or employee who has cancer and needs time for chemo-
therapy treatments. Serious illness means an elderly parent
who suffers a broken hip and whose employed child needs
time from work to assist their parent with home care. Seri-
ous illness means the employee who is in a car accident and
requires hospitalization beyond the standard 2 weeks of paid
sick leave typically given to employees. Serious illness means
a newborn child with heart deficiencies that threaten the
child's life.5 8

Rep. Roukema's point was emphasized in the Senate by Senator
DeConcini during the floor debates on S. 5: "We are not talking about
a parent with the flu. We are talking about a child with cancer who
must have radiation treatments. We are talking about an elderly par-
ent recovering from a stroke who needs home care."5 9 Thus, by choos-
ing an arbitrary number of absences and a minimum requirement for
continuing treatment, the DOL regulators ignored Congress'
intentions.

EMPLOYER NOTICE PROVISIONS

The DOL regulators also stretched their authority by imposing
notice requirements on employers that were not included in the FMLA
statutory language. The FMLA only places one notice requirement on
an employer - an employer is required to post in conspicuous places
on its premises a notice detailing the FMLA's pertinent provisions.6 0

57. Id. at 31,799.
58. 137 CONG. REC. H9727-28 (daily ed. Nov. 13, 1991) (statement of Rep.

Roukema).
59. 137 CONG. REc. S14,164 (daily ed. Oct. 2, 1991) (statement of Sen. DeConcini).
60. FMLA, 58 Fed. Reg. 31,826 (1993) (to be codified at 29 C.F.R. § 825.300(a)).
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The regulators exceeded this requirement by conferring several
notice obligations on the employer in addition to the specific posting
requirement. According to the DOL regulations, an employer is re-
quired to place a summary of the FMLA's rights and obligations in its
employee handbook. 6 1 If an employer does not have an employee
handbook, then the employer is required to provide written guidance
of the FMLA rights and responsibilities to the employee at the time
the employee requests FMLA leave.6 2

In addition to the handbook requirement, an employer also incurs
extensive notice responsibilities when an employee's leave has been
designated as FMLA leave. At the time the employer designates an
employee's leave as FMLA leave, the employer must inform the em-
ployee of a variety of FMLA rights and obligations. 6 3

Neither the FMLA nor its legislative history provides for these
additional notice provisions. In fact, the only discussion of notice obli-
gations in the legislative history concerns the employee's notice obliga-
tions, not the employer's notice obligation. The legislative history
makes the point that the notice requirements for an employee were
included to accommodate the employer's concerns about disruptions
occurring in the workplace when an employee takes FMLA leave.6 4

Thus, the notice requirements for employers provided by the regula-
tions do not have a basis in the statute or legislative history and im-
pose an unnecessary administrative burden.

EMPLOYEE NOTICE PROVISIONS

The regulations also have conflicting requirements regarding an
employee's notice obligations. On the one hand, the regulations re-
quire an employee to give thirty days advance notice of FMLA leave
when the leave is foreseeable.6 5 On the other hand, the regulations
provide that an employee is not required even to mention the FMLA
when requesting FMLA leave. 66

The FMLA and the legislative history do not support the DOL's
interpretation of employee notice. The FMIA and legislative history
clearly indicate that an employee must give notice of FMLA leave.
The FMLA provides the following employee-notice requirements when
requesting FMLA leave:

61. Id. (to be codified at 29 C.F.R. § 825.301(a)).
62. Id. (to be codified at 29 C.F.R. § 825.301(b)).
63. Id. (to be codified at 29 C.F.R. § 825.301(c)).
64. H.R. REP. No. 8, supra note 51, at 39; S. REP. No. 3, supra note 51, at 25.
65. FMLA, 58 Fed. Reg. 31,826 (1993) (to be codified at 29 C.F.R. § 825:302(a)).
66. Id. at 31,821, 31,827 (to be codified at 29 C.F.R. §§ 825.208(aXl), 825.302(c)).
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In any case in which the necessity for leave under sub-
paragraph (A) or (B) of subsection (a)(1) of this section is fore-
seeable based on an expected birth or placement, the
employee shall provide the employer with not less than 30
days' notice, before the date the leave is to begin, of the em-
ployee's intention to take leave under such subparagraph, ex-
cept that if the date of the birth or placement requires leave
to begin in less than 30 days, the employee shall provide such
notice as is practicable.

In any case in which the necessity for leave under sub-
paragraph (C) or (D) of subsection (a)(1) of this section is fore-
seeable based on planned medical treatment, the employee -

shall provide the employer with not less than 30 days'
notice, before the date the leave is to begin, of the em-
ployee's intention to take leave under such subpara-
graph, except that if the date of the treatment requires
leave to begin in less than 30 days, the employee shall
provide such notice as is practicable.6 7

Senator Dodd, the chief sponsor of the Senate's 1993 FMLA bill,
noted that several protections were added to allow an employer to as-
certain whether an employee was requesting FMLA-qualified leave:

We have in the legislation, so my colleagues will be aware, 30
days' advance notice where there is a predictable event to oc-
cur.... We have tried to build into this as many protections
as possible to guarantee that the employer and the operations
of the business will not be disrupted, as well as to guarantee
the reasons for the leave being taken is as the employ [sic]
charges.

68

Thus, the regulations erred in not requiring an employee to iden-
tify whether the reason for taking leave qualifies under the FMLA.

RESTORING AN EMPLOYEE TO THE SAME BENEFITS AFTER FMLA
LEAVE HAS CONCLUDED

The FMLA requires an employer to continue an employee's health
benefits during the employee's FMLA leave:

[D]uring any period that an eligible employee takes leave
under section 2612 of this title, the employer shall maintain
coverage under any "group health plan" (as defined in section
5000(b)(1) of Title 26 [the Internal Revenue Code of 1986]) for
the duration of such leave at the level and under the condi-
tions coverage would have been provided if the employee had

67. 29 U.S.C.A. § 2612(e)(1), (2) (West Supp. 1993).
68. 139 CONG. REc. S1094 (daily ed. Feb. 3, 1993) (statement of Sen. Dodd).
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continued in employment continuously for the duration of
such leave.69

The legislative history provides further clarification of this section
by noting that an employer may require an employee to continue pay-
ing his or her share of the health care premium if the employee paid a
portion of the health care premium prior to taking FMLA leave.70 The
regulations allow an employer to discontinue an employee's health
care coverage for an employee on FMLA leave if the employee is more
than thirty days late in paying his or her premium. 7 1

The FMLA also requires an employer to restore an employee to
the same benefits the employee had prior to taking FMLA leave:
"[A]ny eligible employee who takes leave under section 2612 of this
title for the intended purpose of the leave shall be entitled, on return
from such leave . . . to be restored to an equivalent position with
equivalent employment benefits, pay, and other terms and conditions
of employment."

7 2

Although the employee is entitled to be restored to the same bene-
fits he or she had prior to taking FMLA leave, the FMLA does not
entitle any restored employee to "any right, benefit, or position of em-
ployment other than any right, benefit, or position to which the em-
ployee would have been entitled had the employee not taken the
leave."73 Thus, reductions or changes in an employee benefit plan oc-
curring while an employee is on FMLA leave will still apply to the
employee when he or she returns from FMLA leave, even though those
benefits are different from the benefits the employee had prior to go-
ing on FMLA leave.

The FMLA regulations, however, undermine these sections by
providing that an employer still will be required to reinstate an em-
ployee to the exact same health benefits the employee had prior to
taking FMLA leave without any conditions or qualifications. This ap-
plies even if the employee stopped paying his or her share of the
health care premium during FMLA leave, and the employer cancelled
the employee's health insurance as a result of that nonpayment. 74

This regulation conflicts with the FMLA's requirement that an
employee is not entitled to any benefit the employee would not have

69. 29 U.S.C.A. § 2614(c)(1) (West Supp. 1993).
70. H.R. REP. No. 8, supra note 51, at 43.
71. FMLA, 58 Fed. Reg. 31,822 (1993) (to be codified at 29 C.F.R. § 825.212(a)).
72. 29 U.S.C.A. § 2614(a)(1)(b) (West Supp. 1993).
73. 29 U.S.C. 2614(a)(3)(B) (West Supp. 1993).
74. FMLA, 58 Fed. Reg. 31,822 (1993) (to be codified at 29 C.F.R. § 825.212(c)). If

an employee's health insurance is discontinued due to a failure to pay a premium, then
the employer may not require the employee to undergo a waiting period or physical
examination prior to going on FMLA leave. Also, an employee may not be disqualified
from coverage due to a pre-existing health condition.
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been entitled to had he or she not taken the leave. In other words, an
employee who is not on FMLA leave and fails to pay his or her health
care premium can have his or her health insurance discontinued. If
this happens, the employee should have to go through the qualifica-
tion process again in order to have the health care coverage rein-
stated. For example, the employee may have to undergo a waiting
period or may have to submit to a physical examination before cover-
age is reinstated. By exempting employees on FMLA leave who have
failed to meet their premium payment obligations from requalifying
for coverage, the employee is receiving a better benefit by being on
FMLA leave, something expressly prohibited by the language of the
FMLA.

DESIGNATION OF LEAVE AS FMLA LEAVE

Prohibiting the designation of leave as FMLA leave after an em-
ployee has returned to work is another area where DOL regulators
put a new spin on the FMLA statutory language. While the regula-
tions appropriately allow an employer to designate an employee's
leave -as FMLA leave at the time leave is requested or during an em-
ployee's FMLA leave, the regulations do not allow leave to be retroac-
tively designated as FMLA leave under any circumstances. 75 This
requirement puts a difficult and unworkable burden on the employer
and has no basis in the FMLA statute.

First, the regulations do not require an employee to expressly as-
sert his or her rights under the FMLA or even to mention the FMLA
leave. 76 This becomes a problem for the employer if an employee
elects to take vacation time or personal leave for an FMLA purpose
because an employer generally will not ask an employee why he or she
is taking vacation or personal leave. When the employee returns from
a three-week vacation, for example, and states that he or she was car-
ing for her mother who had been released recently from the hospital,
the employer has lost the opportunity to designate the leave as FMLA
leave because a retroactive designation of the FMLA leave is prohib-
ited.77 In that instance therefore the employer may be required to
grant the employee an additional three weeks of FMLA-protected
leave because the employer was denied the opportunity to count those
three weeks as FMLA leave.

An employer's problem is further compounded if the company has
an attendance policy in effect. The regulations provide that if an em-
ployer has an attendance policy that disciplines employees for taking

75. FMLA, 58 Fed. Reg. 31,821 (1993) (to be codified at 29 C.F.R. § 825.208(c)).
76. FMLA, 58 Fed. Reg. 31,827 (1993) (to be codified at 29 C.F.R. § 825.302(c)).
77. See id. at 31,821 (to be codified at 29 C.F.R..§ 825.208(c)).
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an excessive number of absences, then the employer may not take into
account absences due to the FMLA.78 A situation may occur where an
employee takes vacation time that qualifies as FMLA leave but does
not tell the employer. The employer then counts that time against the
employee's attendance record. A month or two later the employee
racks up enough absences to be disciplined. To forestall the discipline,
the employee then reveals to the employer that her previous vacation
qualified as FMLA leave. At that point the employer is in violation of
the FMLA regulation prohibiting attributing FMLA leave to the at-
tendance policy but has no way to rectify the problem because the reg-
ulations do not permit the employer to designate the time against the
FMLA leave retroactively.7 9

Finally, the FMLA does not provide that an employer may not
designate FMLA leave retroactively. The statute addresses the
designation issue only to the extent that the Act helps the employer
make the determination of whether the leave qualifies as FMLA leave
by requiring the employee to give the employer notice of FMLA leave
and by allowing the employer to request certification of an employee's
illness.8 0

CONCLUSION

The unintended negative consequences, the complex implementa-
tion problems, and regulations operating outside of the scope of the
Family and Medical Leave Act ("FMLA") all demonstrate the need for
changes to the FMLA and its interim final regulations. If Congress
and the Department of Labor regulators work with the business com-
munity to correct deficiencies of the FMLA and the regulations, then
the objectives of both the Congress and the business community will
be achieved, and employees in need of FMLA leave will be well served.

78. Id. at 31,825 to 31,826 (to be codified at 29 C.F.R. § 825.220(c)).
79. Id. at 31,821, 31,825 to 31,826 (to be codified at 29 C.F.R. §§ 825.208(c),

825.220(c)).
80. 29 U.S.C.A. §§ 2612(e)(1), (2), 2613(a) (West Supp. 1993).
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