
INEFFECTIVE COUNSEL AT CAPITAL
SENTENCING PROCEEDINGS:

LOCKHART v. FRETWELL

INTRODUCTION

The Sixth Amendment to the United States Constitution provides
that "[i]n all criminal prosecutions, the accused shall enjoy the right
... to have the Assistance of Counsel for his defence."1 The Sixth

Amendment has been interpreted as granting not only the right to
counsel, but the right to effective counsel. 2

The role of counsel in an adversarial proceeding is crucial, and
when the defendant's counsel is ineffective, the integrity of the judicial
system breaks down.3 The role of counsel is most crucial in a capital
sentencing proceeding because the defendant literally faces life or
death.

4

In 1984, Bobby Ray Fretwell shot and killed Sherman Sullins af-
ter robbing him.5 An Arkansas jury convicted Fretwell of capital mur-
der and sentenced him to death.6 The jury's decision to impose a
death sentence was based on the presence of an aggravating factor:
Fretwell committed the murder for pecuniary gain.7 During the sen-
tencing proceeding, Fretwell's counsel failed to object to the introduc-
tion of the pecuniary gain aggravating factor.8 If sustained, the
objection would have reduced Fretwell's sentence to life imprison-
ment.9 The potential objection would have been based on the decision
of the United States Court of Appeals for the Eighth Circuit in Collins
v. Lockhart,10 which held that a jury may not consider an element of
the crime as an aggravating factor in a sentencing proceeding. 1 Four

1. U.S. CONST. amend. VI.
2. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970).
3. Strickland v. Washington, 466 U.S. 668, 685 (1984).
4. Justice Thurgood Marshall, Remarks on the Death Penalty Made at the Judi-

cial Conference of the Second Circuit, 86 COLum. L. REv. 1, 8 (1986).
5. Fretwell v. Lockhart, 739 F. Supp. 1334, 1335 (E.D. Ark. 1990).
6. Id. See infra note 26 (setting forth the provisions of the Arkansas capital mur-

der statute).
7. Fretwell, 739 F. Supp. at 1335.
8. Id. at 1337.
9. Id.

10. 754 F.2d 258 (8th Cir. 1985).
11. Collins v. Lockhart, 754 F.2d 258, 263-64 (8th Cir. 1985), cert. denied 474 U.S.

1013 (1985), overruling recognized by Perry v. Lockhart, 871 F.2d 1384 (8th Cir. 1989),
and overruling recognized by Lockhart v. Fretwell, 113 S. Ct. 838 (1993).
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years after Fretwell's conviction, the Eighth Circuit's decision in Col-
lins was overruled. 12

Fretwell filed a petition for habeas corpus relief, and the Eighth
Circuit found that Fretwell's defense had been prejudiced because his
counsel failed to make the Collins objection, even though Collins since
had been overruled. 13 In Lockhart v. Fretwell,14 the United States
Supreme Court reversed the Eighth Circuit's decision and held that
Fretwell's defense suffered no prejudice under the test established in
Strickland v. Washington.15 Under Strickland, a defendant alleging
ineffectiveness of counsel must show: (1) that "counsel's performance
was deficient," and (2) that the "deficient performance prejudiced the
defense" so as to "deprive the defendant of a fair trial."' 6 The Court in
Fretwell stated that Fretwell's defense was not prejudiced because the
Collins objection was no longer supported by good law, and Fretwell
had not been deprived of a fair trial. 17 The Court's conclusion had the
effect of introducing the element of hindsight into the prejudice
inquiry.18

This Note first will review the Court's decision in Fretwell.19 This
Note next will explore the historical development of the ineffective-
counsel test from the versions adopted by the United States Courts of
Appeals through the establishment of the current test in Strickland
and its application by the Court in two recent cases.20 This Note also
examines the creation and subsequent reversal of the objection in Col-
lins for capital sentencing proceedings. 2 ' This Note then considers
the development of the test for applying new rules of constitutional
criminal procedure to cases on collateral review.2 2 This Note con-
cludes that the Supreme Court's holding in Fretwell was not consis-
tent with the principles set forth in Strickland, as noted in Justice
Stevens' dissent.23 This Note also concludes that both the Court and
Justice Stevens misapplied the retroactivity rule from Teague v.
Lane.

2 4

12. Perry v. Lockhart, 871 F.2d 1384, 1393 (8th Cir.), cert. denied, 493 U.S. 959
(1989).

13. Fretwell v. Lockhart, 946 F.2d 571, 577 (8th Cir. 1991), rev'd, 113 S. Ct. 838
(1993).

14. 113 S. Ct. 838 (1993).
15. 466 U.S. 668 (1984); Fretwell, 113 S. Ct. at 844.
16. Strickland v. Washington, 466 U.S. 668, 687 (1984).
17. Fretwell, 113 S. Ct. at 844.
18. Id. at 846 (Stevens, J., dissenting).
19. See infra notes 54-83 and accompanying text.
20. See infra notes 96-144 and accompanying text.
21. See infra notes 159-85 and accompanying text.
22. See infra notes 186-227 and accompanying text.
23. See infra notes 240-93 and accompanying text.
24. 489 U.S. 288 (1989); see infra notes 294-323 and accompanying text.
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FACTS AND HOLDING

On December 14, 1984, Bobby Ray Fretwell robbed, shot, and
killed Sherman Sullins.25 In August, 1985, an Arkansas jury con-
victed Fretwell of capital murder.26 Arkansas law provides that dur-
ing the sentencing phase for capital crimes, the jury must weigh
aggravating and mitigating factors to determine whether to impose a
death sentence. 27 The jury was instructed on the possible existence of
two aggravating factors: (1) the murder was committed for pecuniary
gain, and (2) the murder was committed "for the purpose of avoiding
or preventing a lawful arrest or affecting an escape from custody."28

The jury further was instructed on the potential mitigating factor that
Fretwell had a "difficult and disadvantaged childhood."29 The jury did
not find the existence of the second aggravating factor nor the mitigat-
ing factor.30 After finding that Fretwell had committed the murder
for pecuniary gain, the jury sentenced Fretwell to death by
electrocution.

31

During Fretwell's direct appeal to the Arkansas Supreme Court,
the State raised the issue of "double counting."3 2 Double counting ex-

25. Fretwell v. Lockhart, 739 F. Supp. 1334, 1335 (E.D. Ark. 1990), modified by 946
F.2d 571 (1991).

26. Id. See ARY. CODE ANN. § 5-10-101 (Michie 1991). This section of the Arkansas
capital murder statute provides in relevant part:

(a) A person commits capital murder if:
(1) Acting alone or with one (1) or more other persons, he commits or attempts
to commit... robbery, burglary... and in the course of and in furtherance of
the felony, or in immediate flight therefrom, he or an accomplice causes the
death of any person under circumstances manifesting extreme indifference to
the value of human life.

Id.
27. Fretwell v. Lockhart, 946 F.2d 571, 572 n.2 (8th Cir. 1991), rev'd, 113 S. Ct. 838

(1993). See AiK. CODE ANN. § 5-4-603 (Michie 1991). This section of the Arkansas
death penalty statute provides in relevant part:

(a) The jury shall impose a sentence of death if it unanimously returns written
findings that:
(1) Aggravating circumstances exist beyond a reasonable doubt; and
(2) Aggravating circumstances outweigh beyond a reasonable doubt all miti-
gating circumstances found to exist; and
(3) Aggravating circumstances justify a sentence of death beyond a reasonable
doubt.

(c) If the jury does not make all findings required by subsection (a), the court
shall impose a sentence of life imprisonment without parole.

Id.
28. Fretwell, 946 F.2d at 572.
29. Id.
30. Id.
31. Id.
32. Fretwell v. State, 708 S.W.2d 630, 633 (Ark. 1986). Although Fretwell was the

appellant, the State raised the issue pursuant to Arkansas Supreme Court Rule 4-3(h),
which provides in relevant part: "When the sentence is death or life imprisonment, the
[c]ourt must review all errors prejudicial to the appellant. The Attorney General will

1994]
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ists when an aggravating factor duplicates one of the elements of the
crime, thereby failing to narrow the class of persons eligible for the
death penalty. 33 The double counting issue was based on Collins v.
Lockhart,3 4 where the United States Court of Appeals for the Eighth
Circuit held that aggravating factors that duplicated elements of the
crime were unconstitutional under the Eighth and Fourteenth
Amendments.35 The Arkansas Supreme Court declined to consider
Collins because Fretwell's counsel had failed to object to the duplicat-
ing factor at the sentencing phase, and because "an argument for re-
versal will not be considered in the absence of an appropriate objection
in the trial court."3 6

Fretwell filed a habeas corpus petition with the Arkansas
Supreme Court to challenge the conviction and sentencing under the
Arkansas Constitution.3 7 Fretwell argued that his trial counsel was
ineffective for failing to raise the Collins objection during the sentenc-
ing phase. 38 Because the Arkansas Supreme Court had never ruled
on the validity of a Collins objection, it rejected Fretwell's claim, rea-
soning that counsel should not be considered "ineffective for failing to
raise every novel issue which might conceivably be raised."3 9

Fretwell filed a petition for habeas corpus in the United States
District Court for the Eastern District of Arkansas. 40 He reiterated
his argument that his trial counsel was ineffective for failing to raise
the Collins objection during the sentencing phase. 4 1 The district court
declared that the failure to make the objection constituted prejudice
under Strickland v. Washington,4 2 and therefore Fretwell had been
deprived of effective counsel.4 3 The court reasoned that if Fretwell's
counsel had made the objection, then "the trial court would have fol-
lowed the ruling in Collins."4 4 The court stated that even though the
Eighth Circuit's decision in Collins was not controlling law for the Ar-
kansas state trial court, the trial court would have had "no reason to

... brief all points argued by the appellant and any other points that appear to involve
prejudicial error." ARK. SUP. CT. R. 4-3 (1993) (formerly Rule 11(f)) (emphasis added).

33. Fretwell, 708 S.W.2d at 634. In Fretwell's case, the aggravating factor of pecu-
niary gain duplicated the element of robbery. Id.

34. 754 F.2d 258 (8th Cir. 1985), cert. denied, 474 U.S. 1013 (1985).
35. Fretwell, 708 S.W.2d at 634. See U.S. CONST. amend. VIII. The Eighth Amend-

ment states that "cruel and unusual punishments [shall not be] inflicted." Id.
36. Fretwell, 708 S.W.2d at 634 (quoting Wicks v. State, 606 S.W.2d 366 (1980)).
37. Fretwell v. State, 728 S.W.2d 180, 181 (Ark. 1987).
38. Id.
39. Id.
40. Fretwell, 739 F. Supp. at 1334.
41. Id. at 1337.
42. 466 U.S. 668 (1984).
43. Fretwell, 739 F. Supp. at 1337. The court stated that "trial counsel had a duty

to be aware of all law relevant to death penalty cases." Id.
44. Fretwell, 739 F. Supp. at 1337.
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disregard it," because Collins was consistent with decisions of the
United States Supreme Court.45 Therefore, with the assistance of ef-
fective counsel, Fretwell most likely would have received a lesser sen-
tence of life imprisonment rather than death.46 Even though Collins
since had been overruled by the Eighth Circuit's holding in Perry v.
Lockhart,47 the court reasoned that Fretwell was entitled to the bene-
fit of the objection because it was good law at the time of Fretwell's
sentencing proceeding. 48 Based on these conclusions of fact and law,
the court reduced Fretwell's death sentence to life imprisonment with-
out parole unless the Arkansas Department of Correction conducted a
new sentencing hearing.4 9

A. L. Lockhart, Director of the Arkansas Department of Correc-
tion, appealed the district court's decision to the Eighth Circuit.50

Fretwell cross-appealed and argued for an unconditional life sentence
or a new sentencing proceeding under Collins.5 1 The Eighth Circuit
affirmed the district court's decision and remanded to the district
court with instructions to grant Fretwell an unconditional life sen-
tence.5 2 The court reasoned that the "only remedy that will remove
the prejudice [that Fretwell] suffered is the reduction in his
sentence."

53

Lockhart then appealed, and the United States Supreme Court
granted certiorari.5 4 The Court, in an opinion written by Chief Justice
William Rehnquist, reversed the Eighth Circuit's decision and rein-
stated Fretwell's death sentence.5 5 Fretwell argued that the failure of
his trial counsel to make the Collins objection at his capital sentencing
proceeding constituted "prejudice" within the meaning of Strick-
land.5 6 The Court disagreed and held that Fretwell's defense had not
been prejudiced because the result of the sentencing proceeding was

45. Id. See Fretwell, 946 F.2d at 575-77 for a discussion of United States Supreme
Court decisions regarding the death penalty and the reasons why Collins was consistent
with those decisions.

46. Fretwell, 739 F. Supp. at 1337. Section 5-4-603(c) of the Arkansas Code pro-
vides that if the aggravating circumstance does not exist, then the defendant will re-
ceive a sentence of life imprisonment. ARK. CODE ANN. § 5-10-101 (Michie 1991). See
supra note 27 (setting forth the provisions of the Arkansas death penalty statute).

47. 871 F.2d 1384 (8th Cir. 1989).
48. Fretwell, 739 F. Supp. at 1337.
49. Id. at 1338.
50. Fretwell, 946 F.2d at 572.
51. Id. at 573.
52. Id. at 578.
53. Id.
54. Lockhart v. Fretwell, 112 S. Ct. 1935, 1935 (1992) (granting certiorari); see

Lockhart v. Fretwell, 113 S. Ct. 838 (1993).
55. Fretwell, 113 S. Ct. at 841.
56. Id.
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"rendered neither unreliable nor fundamentally unfair as a result of
counsel's failure to make the objection."5 7

The Court stated that the Eighth Circuit's analysis of the Strick-
land ineffective-counsel test was "defective" because it focused only on
the outcome of the sentencing proceeding.5" The Court identified the
two-part Strickland test, which Fretwell had to meet in order to prove
that his counsel was ineffective. 59 Under this test, Fretwell had to
show: (1) deficient performance by counsel, and (2) a prejudicial effect
on his defense as a result of the deficient performance. 60 The Court
noted that under Strickland, a defendant has the burden of showing
"that counsel's errors were so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable."61 The Court reasoned that
an analysis that focused solely on the outcome, without determining
whether that outcome had been obtained through fair and reliable
means, may "grant the defendant a windfall to which the law does not
entitle him."'62

The Court used its prior decision in Nix v. Whiteside63 to illus-
trate the problem of analyzing the prejudice component by outcome
determination alone. 64 In Nix, the Court held that the defendant's
counsel was not ineffective for refusing to present perjured testimony
because the defendant did not have a legal right to perjury.65 Using
this rationale from Nix, the Court in Fretwell recognized that if coun-
sel's errors did not deprive the defendant of any substantive or proce-
dural right under the law, then the defense had not suffered any
prejudice.66 The Court reasoned that because Collins had been over-
ruled, Fretwell had no substantive or procedural right to the Collins
objection, and he therefore had suffered no prejudice.6 7 Fretwell ar-
gued that this use of hindsight was inappropriate to the Strickland
test because deficient performance is to be measured at "the time of
counsel's conduct."68 Despite this, the Court stated that prejudice is
to be measured on review by examining the proceedings for unfairness
or unreliability.69

57. Id.
58. Id. at 842.
59. Id.
60. Id.
61. Id. (quoting Strickland v. Washington, 466 U.S. 668, 687 (1984)).
62. Fretwell, 113 S. Ct. at 843.
63. 475 U.S. 157 (1986).
64. Fretwell, 113 S. Ct. at 842-43.
65. Id. See infra notes 125-35 and accompanying text (discussing Nix).
66. Fretwell, 113 S. Ct. at 843-44.
67. Id. at 844.
68. Id. (quoting Strickland, 466 U.S. at 690).
69. Id.
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The Court concluded by addressing the dissent's contention that
the Court's holding was inconsistent with the retroactivity rule an-
nounced by the Court in Teague v. Lane.70 In Teague, the Court de-
clared that new rules of constitutional law would not be applied to
cases on collateral review, because the principle of finality in criminal
convictions otherwise would be seriously undermined. 7' In addition,
the application of new rules of constitutional law to cases on collateral
review practically would punish the states for relying on "the constitu-
tional standards that prevailed at the time the original proceedings
took place."72 The Court in Fretwell reasoned that although Fretwell
was on collateral review, the Teague retroactivity rule would not apply
to him because Teague was intended to benefit only a state's interests
and not the interests of a petitioner.73

Justice Sandra Day O'Connor concurred in the judgment in order
to clarify the Court's holding.74 Justice O'Connor opined that certain
factors ought not affect a court's determination of the existence of prej-
udice.75 Justice O'Connor stated that these factors included "arbitrar-
iness, whimsy, caprice," and the "idiosyncracies of a particular
decisionmaker."76 Justice O'Connor stated that the Collins objection
was also a factor that should not be considered because "the court
making the prejudice determination may not consider the effect of an
objection it knows to be wholly meritless under current governing law,
even if the objection might have been considered meritorious at the
time of its omission."77

Justice John Paul Stevens filed a dissenting opinion, in which he
agreed with the Eighth Circuit's decision that "fundamental unfair-
ness exists when a prisoner receives a death sentence rather than life
imprisonment solely because of his attorney's error."78 Justice Ste-
vens also stated that the Court had misinterpreted Strickland by in-
troducing the element of hindsight into the test.79 Justice Stevens
noted that, under Strickland, an ineffective-counsel claim must be
"viewed as of the time of counsel's conduct."80 Justice Stevens rea-
soned that because Collins was good law at the time of the sentencing
and an objection based on Collins could have been sustained, the re-

70. 489 U.S. 288 (1989); Fretwell, 113 S. Ct. at 844.
71. Id. (citing Teague v. Lane, 489 U.S. 288, 306, 310 (1989)).
72. Id. (quoting Teague, 489 U.S. at 306).
73. Id.
74. Id. at 845 (O'Connor, J., concurring).
75. Id.
76. Id. (quoting Strickland, 466 U.S. at 695).
77. Id.
78. Id. at 846-47 (Stevens, J., dissenting) (quoting Fretwell, 946 F.2d at 577).
79. Id. at 846 (Stevens, J., dissenting).
80. Id. at 849 (Stevens, J., dissenting) (quoting Strickland, 466 U.S. at 690).
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suit of Fretwell's sentencing was fundamentally unfair.81 Justice Ste-
vens concluded by addressing the retroactivity of new constitutional
rules.8 2 He stated that the Court's holding was inconsistent with the
holding in Teague, which held that new rules of constitutional law
cannot be applied to federal habeas corpus petitioners because, by def-
inition, their cases are on collateral review.8 3

BACKGROUND

In Gideon v. Wainwright,8 4 the United States Supreme Court de-
clared that the Sixth Amendment right to counsel is fundamental.85

The Court stated that "any person haled into court, who is too poor to
hire a lawyer, cannot be assured a fair trial unless counsel is provided
for him."8 6 The Court reasoned that if every defendant is to stand
equal before the law, then every defendant must be provided an
attorney.

8 7

In McMann v. Richardson,8 the United States Supreme Court
expanded the idea of the right to counsel to include the right to effec-
tive counsel.8 9 In McMann, three defendants claimed that they had
been coerced into making confessions, thus invalidating their subse-
quent guilty pleas.90 The Court held that whenever a guilty plea is
made with the assistance of counsel, it becomes an intelligent decision
that is no longer open to attack.91 In dicta, the Court stated that the
Sixth Amendment right to counsel is the "right to the effective assist-
ance of counsel."92 The Court reasoned that counsel must be effective
in order to satisfy the Sixth Amendment because "defendants cannot
be left to the mercies of incompetent counsel."93 However, the Court
did not set a standard to guide the lower courts in determining

81. Id. at 850-51 (Stevens, J., dissenting).
82. Id. at 852 (Stevens, J., dissenting).
83. Id. at 852-53 (Stevens, J., dissenting).
84. 372 U.S. 335 (1963).
85. Gideon v. Wainwright, 372 U.S. 335, 344 (1963). The Sixth Amendment pro-

vides that "[i]n all criminal prosecutions, the accused shall enjoy the right... to have
the Assistance of Counsel for his defence." U.S. CONST. amend VI.

86. Gideon, 372 U.S. at 344.
87. Id.
88. 397 U.S. 759 (1970).
89. McMann v. Richardson, 397 U.S. 759, 771 n. 14 (1970) (dictum); see Reece v.

Georgia, 350 U.S. 85, 90 (1955) (stating that "[tihe effective assistance of counsel ... is a
constitutional requirement of due process which no member of the union may disre-
gard"); Powell v. Alabama, 287 U.S. 45, 71 (1932) (stating that the denial of effective
counsel is "likewise a denial of due process").

90. McMann, 397 U.S. at 760.
91. Id. at 770.
92. Id. at 771 n.14.
93. Id. at 771.

562 [Vol. 27



INEFFECTIVE COUNSEL

whether counsel had been ineffective. 94 Instead, the Court left that
determination to "the good sense and discretion of the trial courts."95

Prior to the Court's directive in McMann, lower courts had ap-
plied their own standards of attorney competence based on considera-
tions of due process. 96 In Diggs v. Welch,97 the United States Court of
Appeals for the District of Columbia Circuit was the first to articulate
what became known as the "farce and mockery" standard. 98 The court
declared that a petitioner alleging ineffectiveness of counsel must
show that "the proceedings were a farce and a mockery of justice" as a
result of counsel's errors.99 By 1970, the farce and mockery standard
was the controlling test for ineffectiveness claims. 100

However, the federal circuit courts soon began to depart from the
farce and mockery standard. 1 1 In Scott v. United States,10 2 the
United States Court of Appeals for the District of Columbia Circuit
declared that the farce and mockery standard was simply a metaphor
for a defendant's heavy burden in showing ineffectiveness. 10 3 The
court then proceeded to create a new standard: "whether gross incom-
petence blotted out the essence of a substantial defense."10 4

The United States Court of Appeals for the Fifth Circuit also de-
parted from the farce and mockery standard, and in Caraway v.
Beto,10 5 established a "reasonable competency" test.106 In Caraway,
the court interpreted effective counsel as meaning counsel that will

94. Richard P. Rhodes, Jr., Note, Strickland v. Washington: Safeguard of the Capi-
tal Defendant's Right to Effective Assistance of Counsel? 12 B.C. THiRD WoRL L.J. 121,
122 (1992).

95. McMann, 397 U.S. at 771.
96. William H. Erickson, Standards of Competency for Defense Counsel in a Crimi-

nal Case, 17 AM. CirM. L. REV. 233, 237 (1979). For a detailed discussion of the history
of the standards used by the circuit courts, see Note, 12 B.C. THIRD WoRLD L.J. at 126-
135.

97. 148 F.2d 667 (D.C. Cir. 1945).
98. Trapnell v. United States, 725 F.2d 149, 151 (2d Cir. 1983); Peter W. Tague,

The Attempt to Improve Criminal Defense Representation, 15 AM. CRim. L. REv. 109, 113
n.20 (1977).

99. Diggs v. Welch, 148 F.2d 667, 669 (D.C. Cir. 1945), cert. denied, 325 U.S. 889
(1945).

100. Trapnell, 725 F.2d at 151; Note, 12 B.C. THiRD WoRLD L.J. at 127. One com-
mentator has suggested that the farce and mockery test "requires such a minimal level
of performance from counsel that it is itself a mockery of the sixth amendment." David
L. Bazelon, The Defective Assistance of Counsel, 42 U. CiNN. L. REV. 1, 28 (1973).

101. Trapnell, 725 F.2d at 151.
102. 427 F.2d 609 (D.C. Cir. 1970) (per curiam).
103. Scott v. United States, 427 F.2d 609, 610 (D.C. Cir. 1970) (per curiam) (citing

Bruce v. United States, 379 F.2d 113, 116 (1967)).
104. Id.
105. 421 F.2d 636 (5th Cir. 1970) (per curiam).
106. Caraway v. Beto, 421 F.2d 636, 637 (5th Cir. 1970) (per curiam) (quoting MacK-

enna v. Ellis, 280 F.2d 592, 599 (5th Cir. 1960), modified by 289 F.2d 928 (1961)).
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and does in fact provide reasonably effective assistance. 10 7 Other cir-
cuits began to depart from the farce and mockery standard, and
adopted various formulations of the reasonable competency test.'08

Because of the disparities in the standards for attorney competence,
the lower courts were thrown into disarray.109 The lower courts were
in need of a definitive standard by which to determine ineffectiveness
of counsel.1 0

THE STRICKTAND STANDARD FOR INEFFECTIVENESS OF COUNSEL

In Strickland v. Washington,"' the United States Supreme Court
provided the definitive standard for determining when counsel is inef-
fective.I1 2 In Strickland, David Washington alleged that his trial
counsel was ineffective at his sentencing proceeding, in which Wash-
ington had been sentenced to death. 1 3 Against the advice of counsel,
Washington pled guilty to three murders and waived a jury trial.114

After he was sentenced, Washington claimed that his counsel was in-

107. Id. (quoting MacKenna, 280 F.2d at 599).
108. Trapnell, 725 F.2d at 151; see Dyer v. Crisp, 613 F.2d 275, 278 (10th Cir. 1980)

(en banc) (stating that the test was whether "counsel exercise[d] the skill, judgment and
diligence of a reasonably competent defense attorney"), cert. denied, 445 U.S. 945
(1980); United States v. Bosch, 584 F.2d 1113, 1120-21 (1st Cir. 1978) (adopting the
standard that counsel's performance "should be within the range of competence ex-
pected of attorneys in criminal cases"); Cooper v. Fitzharris, 586 F.2d 1325, 1328 (9th
Cir. 1978) (en banc) (holding that the standard should be "reasonably competent and
effective representation"), cert. denied, 440 U.S. 974 (1979); Marzullo v. Maryland, 561
F.2d 540, 543 (4th Cir. 1977) (adopting the standard that counsel's performance should
be "within the range of competence demanded of attorneys in criminal cases"), cert. de-
nied, 435 U.S. 1011 (1978); United States ex rel. Williams v. Twomey, 510 F.2d 634, 641
(7th Cir. 1975) (holding that "the Constitution guarantees a criminal defendant legal
assistance that meets a minimum standard of professional representation"), cert. de-
nied, 423 U.S. 876 (1975); Beasley v. United States, 491 F.2d 687, 696 (6th Cir. 1974)
(holding that effective counsel is "counsel reasonably likely to render and rendering rea-
sonably effective assistance"); United States v. DeCoster, 487 F.2d 1197, 1202 (D.C. Cir.
1973) (adopting the standard that "a defendant is entitled to the reasonably competent
assistance of an attorney acting as his diligent conscientious advocate"); Moore v.
United States, 432 F.2d 730, 737 (3d Cir. 1970) (adopting the standard of "normal
competency").

109. Marzullo, 435 U.S. at 1011-13 (White, J., dissenting from the denial of certio-
rari); see Trapnell, 725 F.2d at 152-53 (stating that disparities in the standards for inef-
fectiveness had led to "conflict among the circuits"); see Tague, 15 Am. CRim. L. REV. at
110 (stating that the lower courts had been thrown into "turmoil").

110. Garton v. Swenson, 417 F. Supp. 697, 706 (W.D. Mo. 1976). The court in Gar-
ton included an appendix to its decision. In the appendix, the court expanded on its
reasons for suggesting that the lower courts should be given guidance in the form of a
single standard for determining whether counsel has been ineffective. Id. at 707-730.

111. 466 U.S. 668 (1984).
112. Stricldand v. Washington, 466 U.S. 668, 687 (1984); Gary Goodpaster, The Ad-

versary System, Advocacy, and Effective Assistance of Counsel in Criminal Cases, 14
N.Y.U. REV. L. & Soc. CHANGE 59, 61 (1986).

113. Strickland, 466 U.S. at 675.
114. Id. at 672.
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effective because he had failed to investigate and present evidence of
Washington's character and psychiatric problems as mitigating
factors. 115

The Court recognized that it had never established an analysis for
determining the competency of counsel, and therefore the Court estab-
lished a two-part test for determining when counsel had been ineffec-
tive. 116 A defendant alleging ineffectiveness must show: (1) that
"counsel's performance was deficient," and (2) that the "deficient per-
formance prejudiced the defense" so as to "deprive the defendant of a
fair trial."117 The Court explained that the standard for determining
deficient performance would be "reasonableness under prevailing pro-
fessional norms," with a strong presumption that the attorney had
been effective. 118 Even if the defendant was able to prove that his
counsel had made unreasonable errors, the Court noted that the judg-
ment would not be set aside unless the errors had a prejudicial effect
on the defense. 119

In order to demonstrate that his defense had been prejudiced, a
defendant would be required to prove that counsel's errors were so
serious that the result of the trial or capital sentencing was unfair or
unreliable.120 The Court stated that an unfair or unreliable proceed-
ing is one in which there is a reasonable probability that, "but for
counsel's unprofessional errors, the result of the proceeding would
have been different."121 The Court noted that trials and capital sen-
tencing proceedings are similar in their adversary natures, so that the
two-part test could be applied to either proceeding. 122 In applying the
test to Washington's claim, the Court found that Washington had
failed to show both deficient performance and fundamental
unfairness.

1 23

POST-STRICKLAND DECISIONS

The Court discussed the prejudice component of the Strickland
test in two subsequent decisions. 124 In Nix v. Whiteside,125 Emanuel

115. Id. at 675.
116. Id. at 686-87.
117. Id. at 687.
118. Id. at 688-89. The Court stated that counsel's conduct must be judged "on the

facts of the particular case, viewed as of the time of counsel's conduct." Id. at 690.
119. Id. at 691.
120. Id. at 686-87.
121. Id. at 694. The Court explained that a reasonable probability is "a probability

sufficient to undermine confidence in the outcome." Id.
122. Id. at 686-87.
123. Id. at 700.
124. Nix v. Whiteside, 475 U.S. 157, 164-65 (1986); Kimmelman v. Morrison, 477

U.S. 365, 387-91 (1986).
125. 475 U.S. 157 (1986).
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Whiteside claimed that his trial counsel was ineffective because he
had refused to present perjured testimony.126 Prior to Whiteside's
murder trial, he told his attorney, Gary Robinson, that he was going to
testify falsely because the jury might find him guilty if he told the
truth.127 Robinson told Whiteside that if he committed perjury, then
Robinson would have to advise the court of that fact and seek to with-
draw from the case.128 Whiteside testified truthfully, and after he
was convicted of second-degree murder, he filed a habeas corpus peti-
tion claiming that Robinson had been ineffective as counsel.' 29

Whiteside argued to the United States Court of Appeals for the Eighth
Circuit that Robinson's refusal to present perjured testimony denied
him the right to testify in his own behalf.130 The Eighth Circuit held
that Whiteside's defense had been prejudiced because Robinson had
threatened to disclose client confidences by saying that he was going
to advise the court of the perjury.131

The United States Supreme Court applied the Strickland test and
held that Robinson's conduct was reasonable. 13 2 The Court recog-
nized that although an attorney has a duty of loyalty to his client, that
duty is limited to "legitimate, lawful conduct."133 The Court then ad-
dressed the prejudice component of the test and stated that a defend-
ant alleging prejudice must show that he was deprived of a
substantive or procedural right.134 The Court determined that White-
side's defense was not prejudiced because he never had any such right
to use perjured testimony.' 35

In Kimmelman v. Morrison,136 the United States Supreme Court
again applied the Strickland test to a claim of ineffectiveness of coun-
sel. 137 The Court held that counsel's failure to file a timely motion to
suppress evidence was unreasonable and "contrary to prevailing pro-
fessional norms."138 Prior to Neil Morrison's rape trial, a police officer
had entered his apartment without Morrison's knowledge and taken a

126. Nix, 475 U.S. at 159.
127. Id. at 160-61. Robinson wanted the jury to believe he had committed the mur-

der in self-defense; therefore, he wanted to testify that he had seen "something metallic"
in the victim's hand, even though he had not. Id. at 161.

128. Id.
129. Id. at 161-62.
130. Id. at 162.
131. Id. at 163.
132. Id. at 171.
133. Id. at 166.
134. Id. at 173.
135. Id. at 175.
136. 477 U.S. 365 (1986).
137. Kimmelman, 477 U.S. at 383.
138. Id. at 385.
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bedsheet.' 3 9 This bedsheet was offered into evidence at Morrison's
trial.140 After being convicted, Morrison claimed that his trial counsel
was ineffective for failing to file a motion to suppress the evidence,
which allegedly had been obtained in violation of the Fourth Amend-
ment. 141 The Court found that Morrison's counsel had failed to con-
duct any pretrial discovery, based on excuses that "betray[ed] a
startling ignorance of the law."142 However, the Court declined to
reach a determination on the prejudice component of the Strickland
test because "[n]o evidentiary hearing ha[d] ever been held on the
merits of respondent's Fourth Amendment claim."143 Therefore, the
Court affirmed the decision of the appellate court to remand for a de-
termination of the prejudicial effect. 144

In summary, the Court has stated that the right to the effective
assistance of counsel is fundamental. 145 In attempting to define "ef-
fective," the lower courts proceeded from the "farce and mockery" test
to various forms of the "reasonably effective" test.146 In Strickland,
the United States Supreme Court established the definitive standard
for determining when counsel had been ineffective. 147 The two-part
Strickland test requires that the defendant show both deficient per-
formance by counsel and a resulting prejudicial effect on the
defense.'

48

PROCEDURAL SAFEGUARDS AT CAPITAL SENTENCING PROCEEDINGS

In a speech to the Judicial Conference of the Second Circuit, Jus-
tice Thurgood Marshall stated that because of the "unique finality of a
capital sentence," society is obliged "to ensure that capital defendants
receive a fair chance to present all available defenses." 149 The
Supreme Court has recognized that while the death penalty is not a

139. Id. at 368.
140. Id.
141. Id. at 368. The Fourth Amendment provides, in relevant part, that the "right

of the people to be secure in their persons, houses, papers, and effects, against unrea-
sonable searches and seizures, shall not be violated." U.S. CONST. amend. IV.

142. Kimmelman, 477 U.S. at 385. Morrison's counsel mistakenly believed that the
prosecution was under an obligation to turn over all of its evidence against Morrison to
him, without him having to request it. Id. at 369. Morrison's counsel also thought a
criminal defendant had a choice in whether to go to trial, even after an indictment was
handed down. Id. At trial, the judge told Morrison's counsel that "I hate to say it, but I
have to say it, that you were remiss." Id.

143. Id. at 390.
144. Id. at 390-91.
145. McMann, 397 U.S. at 771 n.14. See supra notes 84-95 and accompanying text.
146. See supra notes 96-110 and accompanying text.
147. Strickland, 466 U.S. at 687; Goodpaster, 14 N.Y.U. REv. L. & Soc. CHANGE at

61.
148. Strickland, 466 U.S. at 687.
149. Marshall, 86 COLuM. L. REv. at 1.
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per se violation of the Eighth Amendment, "discretion must be suita-
bly directed and limited so as to minimize the risk of wholly arbitrary
and capricious action."150

In Furman v. Georgia,151 the United States Supreme Court
struck down three state death penalty statutes, declaring them to be
in violation of the Eighth Amendment.' 5 2 As applied, these statutes
provided "no meaningful basis for distinguishing the few cases in
which [the death penalty] is imposed from the many cases in which it
is not."153 In Gregg v. Georgia154 and subsequent cases, the Court up-
held "guided-discretion" sentencing procedures while striking down
those statutes that provided for mandatory death sentences. 15 5 The
Court stated that guided-discretion statutes are those that allow for
bifurcated proceedings, the introduction of aggravating and mitigat-
ing factors, and appellate review. 156 The Court noted that during the
sentencing phase, aggravating and mitigating factors are used to nar-
row the class of death-eligible capital defendants by requiring the jury
"to consider the circumstances of the crime and the criminal before it
recommends sentence."157 The Court explained that the purpose of
guided-discretion statutes is to ensure "that death sentences are not
imposed capriciously or in a freakish manner."155

THE RISE AND FALL OF THE COLLINS Objection

Arkansas has a "guided-discretion" death penalty statute, where
a jury must weigh aggravating and mitigating factors during the sen-
tencing phase.' 5 9 In Collins v. Lockhart,160 the United States Court
of Appeals for the Eighth Circuit held that an aggravating factor may

150. Gregg v. Georgia, 428 U.S. 153, 168-69 (1976); id. at 189.
151. 408 U.S. 238 (1972) (per curiam).
152. Furman v. Georgia, 408 U.S. 238, 239-240 (1972) (per curiam). Robert Weis-

berg, Deregulating Death 1983 Sup. CT. REV. 305, 315 (1984). The Court, in effect,
struck down all state death penalty systems that were in operation at that time. Id.

153. Furman, 408 U.S. at 313 (White, J., concurring).
154. 428 U.S. 153 (1976).
155. Gregg, 428 U.S. at 195; see Proffitt v. Florida, 428 U.S. 242, 257-58 (1976) (up-

holding guided-discretion sentencing system); Jurek v. Texas, 428 U.S. 262, 276 (1976)
(same); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (striking down mandatory
death sentence); Roberts v. Louisiana, 428 U.S. 325, 336 (1976) (same).

156. Gregg, 428 U.S. at 190-195. For a detailed chart of state death penalty stat-
utes, see Stephen Gillers, Deciding Who Dies, 129 U. PA. L. REv. 1, 101-119 (1980).
Bifurcated proceedings occur when the guilt phase is separated from the penalty phase,
and the "question of sentence is not considered until the determination of guilt has been
made." Gregg, 428 U.S. at 190-91.

157. Gregg, 428 U.S. at 196-197.
158. Id. at 195.
159. See supra note 27 (setting forth the text of the Arkansas guided-discretion

death penalty statute).
160. 754 F.2d 258 (8th Cir. 1985), cert. denied, 474 U.S. 1013 (1985).
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not duplicate an element of the crime itself.16 1 In Collins, an Arkan-
sas jury convicted Carl Collins of capital felony murder and sentenced
him to death.162 During the sentencing phase, the jury found that
three aggravating factors existed, one of which was that Collins had
committed the capital murder for pecuniary gain.163 The court held
that because the aggravating factor of pecuniary gain duplicated an
element of the crime itself, the class of death-eligible capital defend-
ants had not been sufficiently narrowed. 164 The court reasoned that
because every murder committed during a robbery is for pecuniary
gain, Collins was not distinguiched from others who had committed
murder during a robbery. 165 The court, concluded that the use of an
aggravating factor that duplicated an element of the crime violated
the Eighth Amendment.166

After the decision in Collins, the objection to duplicating factors
was used for the benefit of several defendants. 167 In Ruiz v. Lock-

161. Collins v. Lockhart, 754 F.2d 258, 264 (8th Cir. 1985), cert denied, 474 U.S.
1013 (1985), overruling recognized by Perry v. Lockhart, 871 F.2d 1384 (8th Cir. 1989),
and overruling recognized by Lockhart v. Fretwell, 113 S. Ct. 838 (1993).

162. Collins, 754 F.2d at 259. See supra note 26 (setting forth the Arkansas defini-
tion of capital murder). Collins had committed murder during a robbery. Collins, 754
F.2d at 259.

163. Id. at 262. ARK. CODE ANN. § 5-4-604 (Michie 1991) provides in relevant part:
Aggravating circumstances shall be limited to the following:
(1) The capital murder was committed by a person imprisoned as a result of a
felony conviction;
(2) The capital murder was committed by a person unlawfully at liberty after
being sentenced to imprisonment as a result of a felony conviction;
(3) The person previously committed another felony, an element of which was
the use or threat of violence to another person or the creation of a substantial
risk of death or serious physical injury to another person;
(4) The person in the commission of the capital murder knowingly created a
great risk of death to a person other than the victim;
(5) The capital murder was committed for the purpose of avoiding or prevent-
ing an arrest or effecting an escape from custody;,
(6) The capital murder was committed for pecuniary gain;
(7) The capital murder was committed for the purpose of disrupting or hinder-
ing the lawful exercise of any government or political function;
(8)(a)The capital murder was committed in an especially cruel or depraved
manner.
(9) The capital murder was committed by means of a destructive device, bomb,
explosive, or similar device which the person planted, hid, or concealed in any
place, area, dwelling, building, or structure, or mailed or delivered, or caused to
be planted, hidden, concealed, mailed, or delivered, and the person knew that
his act or acts would create a great risk of death to human life.

ARK. CODE ANN. § 5-4-604 (Michie 1991). The other aggravating factors that the jury
found in Collins were that "Collins had committed a prior crime of violence," and that
"Collins had created a substantial risk of death or serious physical injury to a person
other than the victim." Collins, 754 F.2d at 262.

164. Id. at 264.
165. Id.
166. Id. at 265.
167. Ruiz v. Lockhart, 806 F.2d 158, 160 (8th Cir. 1986); Woodward v. Sargent, 806

F.2d 153, 157 (8th Cir. 1986).
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hart,168 the Eighth Circuit held that death sentences for two defend-
ants were invalid because the aggravating factor in both cases was
that of pecuniary gain.169 In addition, in Woodward v. Lockhart,170

the Eighth Circuit held that the defendant's death sentence was inva-
lid because it was based on the pecuniary gain aggravating factor. 171

However, in Perry v. Lockhart,172 the Eighth Circuit overruled
Collins.173 The Court based its decision to overrule Collins on the
United States Supreme Court's decision in Lowenfield v. Phelps.17 4 In
Lowenfield, Leslie Lowenfield had been convicted of first-degree mur-
der and sentenced to death by a Louisiana jury.175 He claimed that
the sentence was unconstitutional because the only aggravating factor
found by the jury was one that duplicated an element of the crime
itself.176 The Court recognized that to be constitutional, a death pen-
alty statute had to sufficiently narrow the class of death-eligible capi-
tal defendants. 177 The Court stated that the narrowing function could
be performed in two ways: (1) "[tlhe legislature may itself narrow the
definition of capital offenses"; or (2) "the legislature may more broadly
define capital offenses and provide for narrowing by jury findings of
aggravating circumstances at the penalty phase."178 The Court de-
clared that if a legislature performs the narrowing function, the ag-
gravating factors will have no bearing on the constitutionality of a
death sentence. 179 The Court found that, in Louisiana, the narrowing
function had been performed by the legislature in its definition of
first-degree murder.180

In Perry, Eugene Wallace Perry was convicted of capital murder
and sentenced to death after the jury found that Perry committed the

168. 806 F.2d 158 (8th Cir. 1986).
169. Ruiz, 806 F.2d at 161. Ruiz and Denton, the two defendants, were later resen-

tenced and again received the death penalty. Ruiz v. State, 772 S.W.2d 297, 299 (Ark.
1989).

170. 806 F.2d 153 (8th Cir. 1986).
171. Woodward, 806 F.2d at 158.
172. 871 F.2d 1384 (8th Cir. 1989).
173. Perry v. Lockhart, 871 F.2d 1384, 1393 (1989), cert denied, 493 U.S. 959 (1989).
174. 484 U.S. 231 (1988); Perry, 871 F.2d at 1392-93.
175. Lowenfield v. Phelps, 484 U.S. 231, 233 (1988).
176. Id. The jury found the aggravating factor to be that petitioner had "knowingly

creat[ed] a risk of death or great bodily harm to more than one person." Id. at 235. See
LA. REv. STAT. ANN. § 14:30 (West 1993). Section A of the statute provides, in relevant
part: "A. First degree murder is the killing of a human being: .... (3) when the of-
fender has a specific intent to kill or to inflict great bodily harm upon more than one
person." Id.

177. Lowenfleld, 484 U.S. at 244 (quoting Zant v. Stephens, 462 U.S. 862, 877
(1983)).

178. Id. at 246.
179. Id.
180. Id. See supra note 176 (setting forth the provisions of the Louisiana first-de-

gree murder statute).

[Vol. 27



INEFFECTIVE COUNSEL

murder for pecuniary gain.18 1 To determine whether Lowenfield im-
plicitly had overruled Collins, the court in Perry compared the capital
sentencing procedures of Arkansas and Louisiana.' 8 2 The court found
that the two sentencing systems were similar, and that the Arkansas
Legislature had performed the narrowing function in its definition of
capital murder.' 8 3 Because the statutory procedures were not distin-
guishable, the court declared Collins to be overruled.' 8 4 However, the
court stated that the holding in Perry would not be applied retroac-
tively to Ruiz, Denton, and Woodward; Because their convictions be-
came final before Perry was decided, the court determined that they
were entitled to an "undisturbed Collins."18 5

THE RETROACTIVITY OF NEW RULES OF CONSTITUTIONAL CRIMINAL

PROCEDURE

When new rules of constitutional criminal procedure are an-
nounced, petitioners seeking habeas corpus relief are frequently faced
with the problem of the retroactivity of those rules.' 8 6 The problem
lies in whether the courts should "apply the standards of constitu-
tional criminal procedure that existed at the time the petitioner was
convicted, or those that prevail at the time of the habeas
proceeding."

18 7

In Linkletter v. Walker,'8 8 the United States Supreme Court es-
tablished a three-part test for determining whether a new rule of con-
stitutional criminal procedure should be applied retroactively.' 8 9 The
Court declared that it would weigh (1) the prior history of the new law,
(2) the purpose and effect of the law, and 3) the determination of
"whether retrospective operation will further or retard its opera-
tion."190 However, in Desist v. United States,19 1 Justice Harlan's dis-
senting opinion criticized the Linkletter test.19 2 Justice Harlan

181. Perry, 871 F.2d at 1392 & n.4.
182. Id. at 1392-93.
183. Id. See supra note 26 (providing the Arkansas definition of capital murder).
184. Perry, 871 F.2d at 1393.
185. Id. at 1393 n.7.
186. Joseph L. Hoffmann, Retroactivity and the Great Writ: How Congress Should

Respond to Teague v. Lane, 1990 B.Y.U. L. REV. 183, 187 (1990). A new rule is one
which "breaks new ground or imposes a new obligation on the States or the Federal
Government." Teague v. Lane, 489 U.S. 288, 301 (1989) (plurality opinion).

187. Hoffiann, 1990 B.Y.U. L. REv. at 187.
188. 381 U.S. 618 (1965).
189. Linkletter v. Walker, 381 U.S. 618, 629 (1965).
190. Id. Before the Court established the three-part test, it first decided that "the

Constitution neither prohibits nor requires retrospective effect." Id.
191. 394 U.S. 244 (1969).
192. Desist v. United States, 394 U.S. 244, 258 (1969) (Harlan, J., dissenting). Jus-

tice Harlan stated that "'[rietroactivity' must be rethought." Id.
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argued that new rules of constitutional criminal procedure should be
applied only to cases on direct review, with a different standard apply-
ing to habeas corpus petitioners. 193 Justice Harlan expanded on this
view in Mackey v. United States,194 where he stated that new rules
should not be applied to cases on collateral review. 195 Justice Harlan
articulated two exceptions to the nonretroactivity principle: (1) new
rules of substantive due process and (2) new rules that are "implicit in
the concept of ordered liberty."196 Justice Harlan's criticism of the
Linkletter approach to retroactivity was to "shape the course of future
law, emerging triumphant in Teague v. Lane."19 7 In Griffith v. Ken-
tucky, 198 the United States Supreme Court "fully embraced" the first
part of the retroactivity model advocated by Justice Harlan.199 In
holding that new rules would be applied to cases on direct review, the
Court stated that "[i]n Justice Harlan's view, and now ours, failure to
apply a newly declared constitutional rule to criminal cases pending
on direct review violates basic norms of constitutional
adjudication."200

However, it was not until its decision in Teague v. Lane201 that
the Court adopted Justice Harlan's view on nonretroactivity for peti-
tioners on writs of habeas corpus. 202 Frank Teague was an African-
American male who was convicted of attempted murder, armed rob-
bery, and battery by an all-white jury.203 During jury selection, the
prosecutor had used all of his peremptory challenges to strike African-
American jurors.20 4 After he was convicted, Teague claimed that he
had been deprived of his Sixth Amendment right to a jury of his
peers. 20 5 He argued that he should receive the benefit of the Court's
holding in Batson v. Kentucky,20 6 despite the fact that his conviction

193. Id. at 260 (Harlan, J., dissenting).
194. 401 U.S. 667 (1971).
195. Mackey v. United States, 401 U.S. 667, 688-689 (1971) (Harlan, J., concurring

in part and dissenting in part). Justice Harlan categorized habeas corpus as a collateral
remedy "providing an avenue for upsetting judgments that have become otherwise fi-
nal." Id. at 682-83 (Harlan, J., concurring in part and dissenting in part).

196. Id. at 692-93 (Harlan, J., concurring in part and dissenting in part) (quoting
Justice Cardozo in Palko v. Connecticut, 302 U.S. 319, 325 (1937)).

197. Marc M. Arkin, The Prisoner's Dilemma: Life in the Lower Federal Courts After
Teague v. Lane, 69 N.C. L. REV. 371, 376 (1991).

198. 479 U.S. 314 (1987).
199. Griffith v. Kentucky, 479 U.S. 314, 322 (1987); Arkin, 69 N.C. L. REV. at 376.
200. Griffith, 479 U.S. at 322 (1987).
201. 489 U.S. 288 (1989) (plurality opinion).
202. Arkin, 69 N.C. L. REv. at 376.
203. Teague, 489 U.S. at 292-93.
204. Id. at 293.
205. Id. The Sixth Amendment provides, in relevant part, that "[iun all criminal

prosecutions, the accused shall enjoy the right to... an impartial jury of the State and
district wherein the crime shall have been committed." U.S. CONST. amend. VI.

206. 476 U.S. 79 (1986).
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had become final before Batson had been decided.20 7 In Batson, the
Court had declared that jurors may not be struck because of their
race. 208 In deciding that Teague could not receive the benefit of Bat-
son, the Court in Teague held that new rules of constitutional criminal
procedure would not be applied to cases on collateral review unless an
exception applied. 20 9 The Court articulated two exceptions. 210 The
Court stated that a new rule of constitutional criminal procedure will
be applied retroactively if (1) "it places 'certain kinds of primary, pri-
vate individual conduct beyond the power of the criminal law-making
authority to proscribe,'" or (2) it requires the observance of procedures
that are essential to the meaning of ordered liberty. 21x The Court rea-
soned that the finality of a criminal conviction would be undermined if
new constitutional rules were applied to cases that had already be-
come final.2 12

In Penry v. Lynaugh,213 the United States Supreme Court de-
clared that the rule of nonretroactivity for collateral review is applica-
ble to capital sentencing cases. 214 Johnny Penry was convicted by a
Texas jury of capital murder and sentenced to death.215 In his habeas
corpus petition, Penry asserted that his sentence violated the Eighth
Amendment because the jury was not instructed to consider mitigat-
ing circumstances. 216 In addition, Penry had been diagnosed as being
mentally retarded, and he argued that execution of a retarded individ-
ual constituted cruel and unusual punishment.217

The Court considered whether the rule requiring juries to weigh
mitigating factors was a new rule of constitutional law. 218 The Court
found that a "new rule" was not being proposed because Texas juries
already were able to consider mitigating circumstances. 219 Therefore,
the Court concluded that Penry should have had the benefit of miti-
gating factors.220 The Court reasoned that Teague applied to capital
sentencing proceedings because a "criminal judgment necessarily in-

207. Teague, 489 U.S. at 294.
208. Batson v. Kentucky, 476 U.S. 79, 99 (1986).
209. Teague, 489 U.S. at 310 (1989).
210. Id. at 307.
211. Id. (quoting Mackey, 401 U.S. at 692-93). The Court adopted both of Justice

Harlan's exceptions, which he first propounded in Mackey. Teague, 489 U.S. at 307; see
supra note 196 and accompanying text for a discussion of Justice Harlan's exceptions.

212. Teague, 489 U.S. at 309.
213. 492 U.S. 302 (1989).
214. Penry v. Lynaugh, 492 U.S. 302, 314 (1989).
215. Id. at 310-11.
216. Id. at 312.
217. Id.
218. Id. at 315.
219. Id. at 315-19.
220. Id. at 318-19.
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cludes the sentence imposed," so the concerns about finality would be
the same for trials and sentencings. 221

However, the Court stated that if it declared that "the Eighth
Amendment prohibits the execution of mentally retarded persons,"
then it would be stating a new rule of constitutional law.2 22 The
Court then noted that such a rule would fall under the first exception
given in Teague because it would be a matter of substantive due pro-
cess and therefore would apply to all cases on collateral review. 223

However, the Court declined to conclude that executing mentally re-
tarded individuals violated the Eighth Amendment because there was
"insufficient evidence of a national consensus" to support such a
rule.

2 24

In summary, the Court has adopted both parts of Justice Harlan's
retroactivity model: (1) that new rules of constitutional procedure will
apply to cases on direct review, and (2) that new rules will not apply to
cases on collateral review unless an exception applies.225 The Court
in Teague defined a "new" rule as one that breaks new ground or is not
dictated by precedent, and the Court stated that these new rules
would not apply retroactively to petitioners on habeas corpus re-
view.2 26 In Penry, the Court expanded the Teague retroactivity rule to
capital sentencing contexts. 227

ANALYSIS

In Lockhart v. Fretwell,228 the United States Supreme Court held
that Bobby Ray Fretwell's capital sentencing proceeding was neither
fundamentally unfair nor unreliable, even though his counsel failed to
make an objection that would have reduced his sentence from death to
life imprisonment. 229 The Court concluded that Fretwell had not been
deprived of any legal right because the decision that supported the
unraised objection had been overruled.230 The Court contended that
it adhered to the principles set forth in Strickland v. Washington23 '
for considering the effect of ineffective counsel. 232 However, as Jus-
tice Stevens noted in his dissent, the Court's holding was not consis-

221. Id. at 313-14.
222. Id. at 329.
223. Id. at 330.
224. Id. at 329.
225. See supra notes 199-200, 210-11 and accompanying text.
226. See supra notes 186, 209 and accompanying text.
227. Penry, 492 U.S. at 313-14.
228. 113 S. Ct. 838 (1993).
229. Lockhart v. Fretwell, 113 S. Ct. 838, 841 (1993).
230. Id. at 843.
231. 466 U.S. 668 (1984).
232. Fretwell, 113 S. Ct. at 844.
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tent with the Strickland two-part test.2 3 3 Instead, the Court carved
out an exception to the Strickland test for ineffective counsel that re-
lied primarily on the element of hindsight.234

In his criticism of the Court's departure from the Strickland prin-
ciples, Justice Stevens stated that the Court had misapplied the
Teague v. Lane235 retroactivity rule. 23 6 The Court responded by stat-
ing that its decision was consistent with the purpose of the Teague
rule because Fretwell should not be allowed to benefit from any kind
of retroactivity. 237 However, neither the Court nor Justice Stevens
realized that the retroactivity rule from Teague is irrelevant upon a
proper application of the Strickland test because the Teague rule is
not appropriate to a determination of ineffectiveness of counsel. 238

Therefore, the United States Court of Appeals for the Eighth Circuit
was the only court to rule completely correctly on Fretwell's claim.239

THE MISAPPLICATION OF THE STRnucLAND TEST

The United States Supreme Court noted that ineffective-counsel
claims under the Sixth Amendment are properly judged under the
principles set forth in Strickland.240 Under Strickland, a defendant
alleging ineffectiveness must show: (1) "that counsel's performance
was deficient," and (2) "that the deficient performance prejudiced the
defense" so as to "deprive the defendant of a fair trial."241 If either
part of the test is not met, then the claimant has not been deprived of
the right to counsel. 242 In Fretwell, the State conceded that the fail-
ure of Fretwell's trial counsel to make the Collins objection was seri-
ous enough to constitute deficient performance.243 Therefore, the first
component of the test was met.2 44 However, the Court in Strickland
stated that no matter how serious counsel's errors may be, counsel is
not considered ineffective unless the defense has been prejudiced by
those errors.245 To show that his defense was prejudiced, a defendant
"must show that there is a reasonable probability that, but for coun-

233. Id. at 848 (Stevens, J., dissenting).
234. Id. at 846 (Stevens, J., dissenting).
235. 489 U.S. 288 (1989).
236. Fretwell, 113 S. Ct. at 852-53 (Stevens, J., dissenting).
237. Id. at 844.
238. Fretwell v. Lockhart, 946 F.2d 571, 577 n.8 (8th Cir. 1991), rev'd, 113 S. Ct. 838

(1993).
239. See infra notes 304-06, 311-12, 316-23 and accompanying text.
240. Fretwell, 113 S. Ct. at 842.
241. Strickland v. Washington, 466 U.S. 668, 687 (1984).
242. Id. at 687.
243. Fretwell, 113 S. Ct. at 842 n.1.
244. Id.
245. Strickland, 466 U.S. at 693.
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sel's unprofessional errors, the result of the proceeding would have
been different."24 6

In considering Fretwell's habeas corpus claim, both the United
States District Court for the Eastern District of Arkansas and the
Eighth Circuit stated that if Fretwell's counsel had made the Collins
objection, then the trial court almost certainly would have sustained
it. 2 47 Although Collins was not controlling authority in an Arkansas
state court, it was the only case on point, and it was consistent with
United States Supreme Court decisions.248 In Fretwell, the State con-
ceded that Fretwell's trial counsel should have made the Collins objec-
tion.24 9 If the objection had been sustained, the jury would not have
been instructed on the pecuniary gain aggravating factor.250 Because
pecuniary gain was the only aggravating factor found by the jury, the
jury would not have sentenced Fretwell to death.251 The prejudice
component of the Strickland test requires only that there be a reason-
able probability that, "but for counsel's unprofessional errors, the re-
sult of the proceeding would have been different."25 2 In Fretwell's
case, there was a reasonable probability that the outcome would have
been different because the trial court never had an opportunity to rule
on the Collins objection. 253 Therefore, as Justice Stevens correctly
reasoned in his dissent, counsel's failure to make the Collins objection
deprived Fretwell of his right to the effective assistance of counsel. 254

In considering whether Fretwell was prejudiced by his counsel's
deficient performance, as required by the second part of the Strick-
land test, the Court in Fretwell stated that the determination of preju-
dice should not rest solely on the outcome of the sentencing
proceeding. 255 Instead, the Court concentrated on whether the result
of the sentencing was unfair or unreliable. 256 It concluded that the
result was "rendered neither unfair nor unreliable as a result of coun-
sel's failure to make the objection" because Fretwell had not been de-
prived of a procedural or substantive right at his sentencing

246. Id. at 694.
247. Fretwell v. Lockhart, 739 F. Supp. 1334, 1337 (E.D. Ark. 1990), modified by 946

F.2d 571 (1991); Fretwell, 946 F.2d at 577.
248. Fretwell, 739 F. Supp. at 1337; Fretwell, 946 F.2d at 577.
249. Fretwell, 113 S. Ct. at 842 n.1.
250. Fretwell, 739 F. Supp. at 1337.
251. Id. Arkansas law provides that if the jury finds that no aggravating factors

exist, then it must sentence the defendant to life imprisonment. See supra note 27 (set-
ting forth the Arkansas death penalty statute).

252. Strickland, 466 U.S. at 694.
253. Fretwell, 113 S. Ct. at 849 (Stevens, J., dissenting).
254. Id. at 852 (Stevens, J., dissenting).
255. Id. at 842-43.
256. Id. at 842.
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proceeding. 25 7 In Strickland, the Court stated that "a defendant has
no entitlement to the luck of a lawless decisionmaker," meaning that
the defendant must have been entitled legally to the right of which he
was deprived.258 The Court in Fretwell reasoned that Fretwell had no
legal right to the Collins objection because at the time of the Supreme
Court's decision in Fretwell, the Collins objection had been overturned
and therefore was no longer good law.25 9 The Court stated that this
reasoning was consistent with its decision in Nix v. Whiteside.260 In
Nix, the Court held that counsel was not ineffective for refusing to
present perjured testimony.261 The Court declared that the defendant
would never be entitled to the use of perjured testimony, so he could
not have been deprived of a legal right when his attorney refused to
present it.2 62 The Court in Fretwell stated that Fretwell's situation
was analogous because Fretwell was not entitled to the Collins objec-
tion because it was no longer good law.2 6 3

However, the two cases are clearly distinguishable.264 The use of
perjured testimony has never been established as a right by any court,
but the Collins objection was good law for four years, including the
time when Fretwell was actually sentenced.265 To justify its depar-
ture from the principles set forth in Strickland, the Court altered the
Strickland test by allowing hindsight to enter into the prejudice
determination. 266

The Court reasoned that hindsight was necessary to judge the
prejudice component of the test because prejudice cannot be measured
by mere outcome determination alone. 267 Instead, the reviewing court
is to look back to the proceedings to ensure that the outcome was relia-
ble.268 The Court found that Fretwell's sentencing was reliable be-
cause Collins was subsequently overruled, so that if the trial court
had followed Collins, it would have made an error. 26 9 The Court

257. Id. at 841-43.
258. Strickland, 466 U.S. at 695.
259. Fretwell, 113 S. Ct. at 843.
260. 475 U.S. 157 (1986); Fretwell, 113 S. Ct. at 843.
261. Nix v. Whiteside, 475 U.S. 157, 174-75 (1986).
262. Id.
263. Fretwell, 113 S. Ct. at 843.
264. Id. at 849-50 (Stevens, J., dissenting).
265. Id.; Nix, 475 U.S. at 173.
266. Fretwell, 113 S. Ct. at 846 (Stevens, J., dissenting).
267. Id. at 842, 844.
268. Id. at 844.
269. Id. at 843.
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stated that the trial court would have granted Fretwell a "windfall to
which the law does not entitle him."2 70

Justice Sandra Day O'Connor, in a concurring opinion, attempted
to clarify the Court's holding so as to provide a supportable exception
to the Strickland test.27 1 Justice O'Connor stated that a reviewing
court determining an ineffectiveness claim "may not consider the ef-
fect of an objection it knows to be wholly meritless under current gov-
erning law, even if the objection might have been considered
meritorious at the time of its omission."2 72 Justice O'Connor reasoned
that Fretwell's claim would fall into this category because Collins was
a "meritless objection" at the time of the Court's decision. 2 73 However,
as Justice Stevens noted in his dissent, this analysis is purely depen-
dent upon hindsight.2 74

In Strickland, the Court declared that in applying the first part of
the test, "a court deciding an actual ineffectiveness claim must judge
the reasonableness of counsel's challenged conduct on the facts of the
particular case, viewed as of the time of counsel's conduct."2 75

Although the Court in Strickland did not expressly state that the sec-
ond part similarly should be measured at the time of counsel's errors,
it is arguably implicit in the Court's discussion of prejudice that both
components of the test are to be determined as of the trial or sentenc-
ing.2 76 Prejudice is determined by the "effect of counsel's errors on the
outcome of the proceedings." 277 Therefore, the deficient performance
and its subsequent effect on the outcome are both actually part of one
process and must be examined concurrently rather than at separate
points in time.2 7 s

In his dissent, Justice Stevens stated that if the Court had cor-
rectly applied the Strickland test, then it would have been compelled
to determine whether Fretwell's counsel's deficient performance de-
prived Fretwell of a legal right at the time the deficient performance
occurred.2 79 The unique finality of a death sentence requires that a
reviewing court must examine the trial and sentencing proceeding
under the conditions and circumstances that existed at that time,

270. Id. Justice Stevens stated that the Court was 'Icloncerned that respondent
Fretwell would otherwise receive the 'windfall' of life imprisonment." Id. at 846 (Ste-
vens, J., dissenting).

271. Id. at 845 (O'Connor, J., concurring).
272. Id.
273. Id.
274. Id. at 849 (Stevens, J., dissenting).
275. Strickland, 466 U.S. at 690.
276. Fretwell, 113 S. Ct. at 849 (Stevens, J., dissenting).
277. Id.
278. Id.
279. Id.
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without allowing hindsight to cloud the issues.280 Fretwell's counsel
made an error that, at the time of the sentencing proceeding, could
have saved Fretwell from a death sentence. 28 ' Therefore, the fact
that Collins was later overruled should have had no impact on the
Court's analysis of prejudice, just as it would have had no impact on
the trial judge, because it was still good law at the time of Fretwell's
sentencing.

28 2

The Court stated that if the trial court had sustained the Collins
objection, then Fretwell would have benefitted from what the Court
called "an error in his favor."2 83 Yet, the trial court could not have
"erred" in sustaining a properly made objection because Collins was
still good law at the time of Fretwell's sentencing.28 4 Justice
O'Connor explained that the Court narrowed its holding to the facts in
the instant case because Fretwell's circumstances were "somewhat
unusual."28 5 These "unusual circumstances" were that Fretwell was
attempting to base his prejudice argument on an objection, which
prior to his habeas corpus action had ceased to be good law. 28 6 De-
spite Justice O'Connor's attempt to limit the holding by labeling the
circumstances as "unusual," it is clear that the Court's decision in
Fretwell fundamentally alters the second part of the Strickland test
by stating that it will be judged at the time of review.2 87

Although Strickland states that prejudice would exist if there is
"a reasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different," the Court in
Fretwell decided that "mere outcome determination" was insufficient
to support a claim of prejudice. 28 8 Even though the outcome of
Fretwell's sentencing would have been different but for counsel's er-
rors, which is the precise test for prejudice that is advocated in Strick-
land, the Court held that Fretwell's defense had not been prejudiced
because the alleged error no longer existed at the time of the Court's
review.2 89 In this respect, the Court failed to adhere to the principles
of Strickland.

290

The purpose of the ineffective-counsel test of Strickland is to en-
sure that a defendant gets a fair chance in an adversarial proceeding,

280. Id. at 852-53 (Stevens, J., dissenting).
281. Id. at 851 (Stevens, J., dissenting).
282. Id. at 850 (Stevens, J., dissenting).
283. Id. at 843.
284. Id. at 850-51 (Stevens, J., dissenting).
285. Id. at 845-46 (O'Connor, J., concurring).
286. Id. at 845 (O'Connor, J., concurring).
287. Id. at 849 (Stevens, J., dissenting).
288. Strickland, 466 U.S. at 694; Fretwell, 113 S. Ct. at 842.
289. Strickland, 466 U.S. at 694; Fretwell, 113 S. Ct. at 843-44.
290. Fretwell, 113 S. Ct. at 849 (Stevens, J., dissenting).
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and counsel's role in that proceeding is crucial to the integrity of the
judicial system.291 When Fretwell's counsel failed to make the objec-
tion that could have saved his client from a death sentence, the fair-
ness of the adversarial system broke down. 292 The effects of the
Court's decision in Fretwell were to deny Fretwell the benefit of a
right he was legally entitled to at his sentencing and to create an ex-
ception to the Strickland test, which includes an element of
hindsight.

293

RETROACTIVITY AND ITS UNNECESSARY APPLICATION TO F "ETwEz

Justice Stevens stated that the Court should have determined
prejudice by examining the law that was in place at the time of
Fretwell's trial.294 However, Justice Stevens misapplied the Teague
retroactivity rule to support his contentions. 295 In its response to Jus-
tice Stevens' dissent, the Court in Fretwell also misapplied the Teague
rule.

29 6

In Teague, the Court held that new rules of constitutional law
would not be applied retroactively to cases on collateral review, only to
those on direct appeal.297 In Fretwell, Justice Stevens contended that
the Court's holding ignored the Teague rule of nonretroactivity be-
cause "an even-handed approach to retroactivity would seem to re-
quire that we continue to evaluate defendants' claims under the law
as it stood at the time of the trial."298 Justice Stevens based this con-
tention on the purpose of the Teague, rule. 299 The purpose of the
Teague retroactivity rule is to permit states to rely on the constitu-
tional standards that were in effect at the time of the trial so that
prisoners cannot take advantage of every new rule that might benefit
them.300 Justice Stevens reasoned that, under Teague, defendants
also should be permitted to rely on the law that prevailed at the time

291. Strickland, 466 U.S. at 685.
292. Fretwell, 113 S. Ct. at 851 (Stevens, J., dissenting).
293. Id. at 846 (Stevens, J., dissenting).
294. Id. at 849 (Stevens, J., dissenting).
295. Id. at 844.
296. Id. at 852 (Stevens, J., dissenting).
297. Teague v. Lane, 489 U.S. 288, 304, 310 (1989).
298. Fretwell, 113 S. Ct. at 852 (Stevens, J., dissenting).
299. Id. at 852-53 (Stevens, J., dissenting).
300. Teague, 489 U.S. at 309-10. In Mackey, Justice Harlan stated that "[n]o one,

not criminal defendants, not the judicial system, not society as a whole is benefitted by a
judgment providing that a man shall tentatively go to jail today, but tomorrow and
every day thereafter his continued incarceration shall be subject to fresh litigation."
Mackey v. Desist, 401 U.S. 667, 691 (1971) (Harlan, J., concurring in part and dissent-
ing in part).
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of their trials, so that the state would not be able to take advantage of
new rules that would be to the defendant's detriment. 301

Because Fretwell's conviction had become final and his case was
on collateral review for habeas corpus relief, the United States Court
of Appeals for the Eighth Circuit noted that under Teague, the later
holdings of Lowenfield v. Phelps3o2 and Perry v. Lockhart30 3 should
not have been applied retroactively to Fretwell.304 Even though Col-
lins was overruled by these cases, the Eighth Circuit stated that Col-
lins still would have been applied to Fretwell's case because it was
good law at the time his conviction became final. 305 Similarly, in
Perry, the Eighth Circuit stated that the decision in Perry would not
apply retroactively to Collins, Ruiz, Denton, and Woodward because
all of their convictions had become final before Collins was
overruled.30 6

The Court in Fretwell stated that the purposes behind the Teague
rule supported its holding.307 The Court reasoned that the circum-
stances that led to the Teague rule precluded Fretwell from using the
rule to his benefit.308 The Court reasoned that the finality of
Fretwell's conviction was in the state's interest, and Fretwell had no
interest in keeping his conviction final.30 9 The Court concluded that
the Teague rule should not be applied to Fretwell.3 10 The Eighth Cir-
cuit reached a similar conclusion.311 However, the Eighth Circuit rec-
ognized that the Teague rule was inapplicable to a Sixth Amendment
ineffective-counsel claim.312

The Court's holding in Teague applied to "new" rules of constitu-
tional criminal procedure. 313 In Teague, the Court defined a "new"
rule as one that "breaks ground or imposes a new obligation on the
States or the Federal Government," or one that "was not dictated by
precedent existing at the time the defendant's conviction became fi-
nal."314 Because Lowenfield overruled Collins, the Court's holding in
Lowenfield and the Eighth Circuit's subsequent holding in Perry
might have constituted a "new" rule if it met the requirements set

301. Fretwell, 113 S. Ct. at 852 (Stevens, J., dissenting).
302. 484 U.S. 231 (1988).
303. 871 F.2d 1384 (8th Cir. 1989), cert. denied, 493 U.S. 959 (1989).
304. Fretwell, 946 F.2d at 577 & n.8.
305. Id.
306. Perry v. Lockhart, 871 F.2d 1384 (8th Cir. 1989).
307. Fretwell, 113 S. Ct. at 844.
308. Id.
309. Id.
310. Id.
311. Fretwell, 946 F.2d at 577 n.8.
312. Id. at 577, 577 n.8.
313. Teague, 489 U.S. at 310.
314. Id. at 301.
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forth in Teague.315 However, as the Eighth Circuit stated in Perry,
neither Lowenfield nor Perry declared a "new" rule.316

The rule in Lowenfield and Perry, that the narrowing function for
death-eligible capital defendants could be performed by either the leg-
islature or the jury, was not a rule that broke new ground or imposed
new obligations because it merely applied "settled precedents to new
and different factual situations."317 For the same reason, the rule
fails to meet the second requirement for "new" rules because it is
based on precedent. 318 The Court's decision in Lowenfield was based
on its holding in Jurek v. Texas.319 The Court in Jurek held that the
narrowing function for determining the death penalty could be per-
formed either by the legislature in the definition of the crime or by the
jury in the use of aggravating factors.320

Because there was no "new" rule involved, the Court's holding in
Lowenfield was applied retroactively to Perry because he was chal-
lenging the Arkansas sentencing structure.321 However, Lowenfield
was not applied retroactively to Fretwell because he was alleging inef-
fectiveness of counsel, which does not involve the retroactivity of new
rules. 3 22 Therefore, prejudice still should be determined at the time of
the trial and sentencing proceeding because the Teague rule of retro-
activity has no bearing on the issue of ineffectiveness of counsel. 323

CONCLUSION

The United States Supreme Court's holding in Lockhart v.
Fretwel 324 was inconsistent with the principles set forth in Strick-
land v. Washington325 to determine ineffectiveness of counsel. The
Court allowed the element of hindsight to cloud its view on determin-
ing whether Bobby Ray Fretwell's defense had been prejudiced by the
failure of Fretwell's trial counsel to make an objection that could have
saved Fretwell's life. Had the Court adhered to the Strickland test,
Fretwell's sentence would have been reduced to life imprisonment.

Justice Stevens correctly criticized the Court's use of hindsight in
the second part of the Strickland test, but he was incorrect in his use

315. Perry, 871 F.2d at 1393-94.
316. Id. at 1394.
317. Id.
318. Id.
319. 428 U.S. 262 (1976); Lowenfield, 484 U.S. at 244-45.
320. Jurek v. Texas, 428 U.S. 262, 270-71 (1976).
321. Perry, 871 F.2d at 1394.
322. Fretwell, 946 F.2d at 577 n.8.
323. Id. at 577 & n.8.
324. 113 S. Ct. 838 (1993).
325. 466 U.S. 668 (1984).
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of the retroactivity rule announced in Teague v. Lane.326 The Teague
rule governs "new" rules of constitutional criminal procedure, but no
"new" rules of law were involved in Fretwell's case. Therefore, the
Eighth Circuit was the only court to correctly apply Strickland to
Bobby Ray Fretwell's ineffectiveness claim. Without the interference
of hindsight or retroactivity, it is clear that Fretwell was deprived of
effective counsel when he received the death penalty.

Stefanie A. Grimm-'95

326. 489 U.S. 288 (1989).
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