
TO ENHANCE OR NOT TO ENHANCE: A GUIDE
TO UNIFORMITY IN APPLYING PERJURY

ENHANCEMENTS UNDER SECTION 3C1.1 OF
THE UNITED STATES SENTENCING

GUIDELINES: UNITED STATES v. DUNNIGAN

INTRODUCTION

United States Sentencing Guidelines ("Guidelines") section 3C1.1
provides for the enhancement of a defendant's sentence if it is deter-
mined that the defendant has obstructed or impeded the administra-
tion of justice by committing perjury ("perjury enhancement").' The
inconsistent application of the perjury enhancement is partly attribu-
table to the failure of the United States Sentencing Commission to
provide within the Guidelines specific guidance to the courts. 2 Addi-
tionally, courts have inconsistently applied the perjury enhancement
because of the potential burden the enhancement imposes on a de-
fendant's right to testify.3 The perjury enhancement potentially bur-
dens the defendant's right to testify because the possibility exists that
a defendant who testifies on her own behalf may be given the perjury
enhancement if subsequently found guilty.4 In light of the sentence
enhancement, the defendant might decide that testifying is not worth
the risk.5

In 1993, the perjury enhancement was first addressed by the
United States Supreme Court.6 In United States v. Dunnigan,7 the
United States Supreme Court addressed the issue of whether a de-
fendant's constitutional rights are infringed by increasing the defend-
ant's sentence pursuant to section 3C1.1 if the court determines that
the defendant committed perjury at trial.8 By upholding the constitu-

1. U.S.S.G. § 3C1.1 (1992). U.S.S.G. § 3C1.1 provides that "[i]f the defendant
willfully obstructed or impeded, or attempted to obstruct or impede, the administration
of justice during the investigation, prosecution or sentencing of the instant offense, in-
crease the offense level by 2 levels." Id.

2. See infra notes 141-72 and accompanying text.
3. See United States v. Dunnigan, 944 F.2d 178, 185 (4th Cir. 1991) (stating that

the § 3C1.1 enhancement for perjury burdens the defendant's right to testify), rev'd, 113
S. Ct. 1111 (1993).

4. Dunnigan, 944 F.2d at 183.
5. Id. at 184.
6. See William W. Wilkins, Jr. & John R. Steer, The Role of Sentencing Guideline

Amendments in Reducing Unwarranted Sentence Disparity, 50 WASH. & LEE L. REv. 63,
63 (1993) (stating that the Dunnigan decision resolved an intercircuit conflict regarding
the constitutionality of the perjury enhancement).

7. 113 S. Ct. 1111 (1993).
8. United States v. Dunnigan, 113 S. Ct. 1111, 1113 (1993).
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tionality of the perjury enhancement, the Court reached a result con-
sistent with the result reached by the majority of the United States
Circuit Courts of Appeals.9 Although confirming that the enhance-
ment was constitutionally permissible, the Court failed to clarify the
ambiguous language found in section 3C1.1 and failed to provide any
significant assistance regarding the proper application of the enhance-
ment provisions.' 0

This Note examines the constitutionality of the perjury enhance-
ment and proposes a solution to eliminate its inconsistent applica-
tion." In evaluating the constitutionality of the perjury
enhancement, this Note focuses on the United States Supreme Court's
evaluation of the scope of a defendant's right to testify, the potential
"chilling" effect of the perjury enhancement on the defendant's right to
testify, and the protections provided for the defendant.12 This Note
then proposes a consistent application of the perjury enhancement in
order to effectuate uniformity in sentencing.13

FACTS AND HOLDING

In 1989, Sharon Dunnigan was indicted for conspiracy to dis-
tribute cocaine. 14 She entered a plea of not guilty and was tried in the
United States District Court for the Southern District of West Vir-
ginia.' 5 The evidence at trial showed that Dunnigan supplied cocaine
to Freddie Harris, the leader of a cocaine ring based in West Vir-
ginia.' 6 The prosecution presented five witnesses against Dunni-
gan. 17 Harris was the first witness.' 8 Harris testified that Dunnigan
traveled from Charleston, West Virginia, to Cleveland, Ohio, many
times during the summer of 1988 to buy cocaine for him. 19 Harris
further testified that on some of these trips either he or his associate,
John Dean, accompanied Dunnigan.20

9. See id. at 1119. See 52 Crim. L. Rep. (BNA) No. 12, at 3105 (Dec. 23, 1992)
(recognizing that a majority of circuit courts have held the perjury enhancement to be
constitutional).

10. Dunnigan, 113 S. Ct. at 1119. See infra notes 135-72 and accompanying text.
11. See infra notes 123-72 and accompanying text.
12. See infra notes 123-31 and accompanying text.
13. See THoMAs W. HUTCHISON & DAVID YELLEN, FEDERAL SENTENCING LAW AND

PRACTICE at V (1989) (stating that uniform sentencing is the primary goal of the Guide-
lines) [hereinafter HUTCHISON & YELLEN]; see infra notes 135-72 and accompanying
text.

14. United States v. Dunnigan, 944 F.2d 178, 180 (4th Cir. 1991), rev'd, 113 S. Ct.
1111 (1993).

15. United States v. Dunnigan, 113 S. Ct. 1111, 1114 (1993).
16. Dunnigan, 944 F.2d at 180.
17. Dunnigan, 113 S. Ct. at 1114.
18. See id.
19. Id.
20. Id.
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The prosecution then called Dean as its next witness.21 Dean's
testimony corroborated Harris' statements. 22 Furthermore, Dean re-
counted meetings with both Harris and Dunnigan that were arranged
for the purpose of transporting cocaine.23

The prosecution also called Andre Charlton, Tammy Moore, and
Wynema Brown. 24 Charlton testified that he had received several
ounces of cocaine from Dunnigan at Dunnigan's apartment.25 Moore
described conversations with Dunnigan in which Dunnigan talked
about the high quality of cocaine in Cleveland and proposed that
Moore join Dunnigan on a trip to Cleveland. 26 Brown testified that
she had witnessed Dunnigan's daughter converting cocaine powder
into crack cocaine for Dunnigan.27

Dunnigan then took the stand in her own defense and denied all
of the allegations against her.28 She testified that she had not been
involved with cocaine during the time she was acquainted with Har-
ris.2 9 Although Dunnigan acknowledged making trips to Cleveland,
she claimed that the sole purpose of those trips was to visit rela-
tives.30 Dunnigan also denied that she sold cocaine in her apart-
ment.31 During the prosecution's cross-examination, Dunnigan again
denied the inculpatory statements of the five prosecution witnesses. 32

Dunnigan also denied that Edward Dickerson had bought cocaine
from her in her apartment.33

The prosecution rebutted Dunnigan's testimony by calling Dicker-
son.34 Dickerson testified that he purchased crack cocaine from Dun-
nigan at her apartment. 35 The prosecution then recalled Moore to the
stand, and Moore testified that Dunnigan had sold her crack cocaine
on at least five occasions. 36 Moore further stated that Dunnigan had
provided Dunnigan's daughter with cocaine powder to convert into
crack.37 The jury found Dunnigan guilty.38

21. Dunnigan, 944 F.2d at 180.
22. See id.
23. Dunnigan, 113 S. Ct at 1114.
24. Id.
25. Id.
26. Id.
27. Dunnigan, 944 F.2d. at 180.
28. Id. at 181.
29. Id.
30. Id.
31. Dunnigan, 113 S. Ct. at 1114.
32. Id.
33. Id.
34. Dunnigan, 944 F.2d at 181.
35. Id.
36. Dunnigan, 113 S. Ct. at 1114.
37. Id.
38. Dunnigan, 944 F.2d at 181.
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Dunnigan was sentenced in accordance with the United States
Sentencing Guidelines ("Guidelines").39 Based on Dunnigan's perjury
at trial, the prosecution requested that her sentence be increased pur-
suant to the Guideline's enhancement provision for obstruction of jus-
tice ("perjury enhancement"). 40  The district court increased
Dunnigan's sentence based on its findings that she was involved in the
cocaine conspiracy and that she gave perjured testimony with respect
to this material matter.41

Dunnigan appealed, and the United States Court of Appeals for
the Fourth Circuit affirmed Dunnigan's conviction but remanded her
case to be sentenced without the perjury enhancement. 42 The Fourth
Circuit's decision was based not on the district court's factual findings,
but on the Fourth Circuit's determination that the perjury enhance-
ment was unconstitutional because it placed a burden upon the de-
fendant's right to testify in her own behalf.43 The Fourth Circuit
reached this conclusion partly based on the premise that every defend-
ant who was found guilty after taking the stand could receive the per-
jury enhancement. 44 The court stated that such "automatic" sentence
enhancement would prevent some defendants from testifying on their
own behalf.4 5

The United States Supreme Court granted certiorari and re-
versed. 46 The Court determined that Dunnigan's right to testify was
not undermined by the perjury enhancement. 47 Furthermore, the
Court found that the perjury enhancement was not
unconstitutional.

48

In its analysis of the perjury enhancement, the Court acknowl-
edged the defendant's right to testify, but qualified that right by stat-
ing that the scope of the right is limited to the right to testify
truthfully.49 Justice Anthony Kennedy, delivering the opinion of the
Court, rejected the Fourth Circuit's holding that the perjury enhance-
ment was unconstitutional."0 Justice Kennedy stated that there is no
"categorical ban on every governmental action affecting the strategic

39. Dunnigan, 113 S. Ct. at 1114.
40. Id.
41. Id. at 1114-15.
42. Dunnigan, 944 F.2d at 185.
43. See Dunnigan, 113 S. Ct. at 1115.
44. See id. at 1115.
45. Dunnigan, 944 F.2d at 184.
46. See United States v. Dunnigan, 112 S. Ct. 2272 (1992) (granting certiorari);

Dunnigan, 113 S. Ct. at 1119 (reversing the decision of the United States Court of Ap-
peals for the Fourth Circuit).

47. Dunnigan, 113 S. Ct. at 1117.
48. Id.
49. Id.
50. Id. at 1113, 1117.
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decisions of an accused, including decisions whether or not to exercise
constitutional rights."51

The Court reasoned that the defendant is afforded adequate pro-
tection from improper sentence enhancement under the Guidelines
because the trial court is required to make independent findings that
the defendant committed perjury before applying the perjury enhance-
ment.52 The Court also rejected the Fourth Circuit's holding that
Dunnigan was distinguishable from United States v. Grayson.53 In
Grayson, a case decided prior to the promulgation of the Guidelines,
the United States Supreme Court held that. consideration of a defend-
ant's false testimony at sentencing was permissible.54 In Dunnigan,
the United States Supreme Court held that the Fourth Circuit im-
properly distinguished Grayson because the perjury enhancement
served "legitimate sentencing goals relating to the principal crime, in-
cluding the goals of retribution and incapacitation." 55 The Court rea-
soned that the goals of retribution and incapacitation were served by
the perjury enhancement because a defendant who offers perjured tes-
timony presents a greater burden to society than a defendant who
does not interfere with judicial proceedings. 56 Therefore, the Court
held that if a trial judge properly determines that a defendant has
committed perjury, the trial judge must enhance the defendant's sen-
tence for the defendant's perjury.57

BACKGROUND

SCOPE OF DEFENDANT'S RIGHT TO TESTIFY

The Sixth Amendment to the United States Constitution implic-
itly provides that all criminal defendants have the right to testify on
their own behalf.58 The right to testify is codified at 18 U.S.C. § 3481,
which provides that "[in trial of all persons charged with the commis-

51. Id. (citing Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978); McGautha v. Cali-
fornia, 402 U.S. 183, 216-17 (1971), vacated, Crampton v. Ohio, 408 U.S. 941 (1972);
United States v. Knox, 396 U.S. 77, 82-83, (1969)).

52. Id.
53. 438 U.S. 41 (1978). Dunnigan, 113 S.Ct. at 1118.
54. United States v. Grayson, 438 U.S. 41, 54 (1978).
55. Dunnigan, 113 S. Ct. at 1118.
56. Id.
57. Id. at 1119.
58. United States v. Dunnigan, 113 S. Ct. 1111, 1117 (1993) (citing Rock v. Arkan-

sas, 483 U.S. 44, 51-53 (1987); Nix v. Whiteside, 475 U.S. 157, 164 (1986)). The United
States Supreme Court, in Rock, stated that "[tihe right to testify is also found in the
Compulsory Process Clause of the Sixth Amendment, which grants a defendant the
right to call 'witnesses in his favor.'" Rock, 483 U.S. at 52. See Faretta v. California, 422
U.S. 806, 818 (1975) (holding that although the right to self-representation is not explic-
itly stated in the Sixth Amendment, it is necessarily implied by the Amendment's
structure).
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sion of offenses against the United States... the person charged shall,
at his own request, be a competent witness."59 The right of an accused
to testify on his own behalf is a fundamental principle in our legal
system.6

0

However, the right to testify on one's behalf does not include the
right to offer perjured testimony.6l In United States v. Grayson,6 2 the
United States Supreme Court stated that the constitutional right to
testify on one's own behalf is limited to "the right to testify truthfully
in accordance with the oath - unless we are to say that the oath is
mere ritual without meaning."63 The Court in Grayson reasoned that
its interpretation of the defendant's right to testify was supported be-
cause perjury statutes, which serve the same purpose as United
States Sentencing Guidelines section 3C1.1, are constitutionally
valid.64 In United States v. Dunnigan,65 the United States Supreme
Court concluded that because a defendant's right to testify does not
encompass the right to commit perjury, a sentence enhancement
based on perjury cannot be said to interfere with a defendant's right to
testify.66

THE UNITED STATES SENTENCING GUIDELINES

Before the United States Sentencing Guidelines ("Guidelines")
were adopted in 1987, federal judges were given broad discretion in
determining the sentences of convicted defendants. 67 The Guidelines,
which are promulgated by the Sentencing Commission, circumscribe
the discretionary power of the sentencing judge by requiring sentences

59. 18 U.S.C. § 3481 (1988). Section 3481 provides in full:
In trial of all persons charged with the commission of offenses against the
United States and in all proceedings in courts martial and courts of inquiry in
any State, District, Possession or Territory, the person charged shall, at his
own request be a competent witness. His failure to make such request shall
not create any presumption against him.

Id.
60. United States v. Dunnigan, 944 F.2d 178, 183 (4th Cir. 1991), rev'd, 113 S. Ct.

1111 (1993).
61. Dunnigan, 113 S. Ct at 1117 (citing Whiteside, 475 U.S. at 173; United States

v. Havens, 446 U.S. 620, 626 (1980); Grayson, 438 U.S. at 54; see United States v.
Acosta-Cazares, 878 F.2d 945, 953 (6th Cir. 1989), cert. denied, 493 U.S. 899 (1989);
United States v. McDonough, 959 F.2d 1137, 1141 (1st Cir. 1992)).

62. 438 U.S. 41 (1978).
63. United States v. Grayson, 438 U.S. 41, 54 (1978).
64. Id.
65. 113 S. Ct. 1111 (1993).
66. Dunnigan, 113 S. Ct. at 1117.
67. See UNITED STATES SENTENCING COMMISSION, GUIDELINES MANUAL at 1 (Nov.

1992) [hereinafter GUIDELINES MANUAL]; ANDREW VON HIRSCH ET AL., THE SENTENCING
COMMISSION AND ITS GUIDELNES, at 3 (1987). Before the adoption of the Federal Sen-
tencing Guidelines, statutes only set the maximum penalties for various crimes. The
judge had complete discretion to impose any sentence within that limit. Id.
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to be imposed within a specific guideline range.6 8 Congress' objectives
in establishing the Guidelines system of determinate sentencing were
to achieve fair and effective sentencing, uniformity, and proportional-
ity.69 A primary purpose of the Guidelines "is to bring about equality
of punishment, so that similarly-situated defendants convicted of sim-
ilar offenses are similarly punished."70

Under the Guidelines, a defendant's sentence is calculated
mechanically through a multi-step procedure. 71 First, the "base of-
fense level" is obtained by locating the criminal act committed by the
defendant in the "offense conduct" section of the Guidelines. 72 Sec-
ond, the base offense level then must be increased or decreased where
any "specific offense characteristics" are present.73 Third, the offense
level then may be adjusted for reasons that are potentially applicable
to all cases including: (1) the status of the victim, (2) the role of the
perpetrator in the offense, (3) the responsibility accepted by the perpe-
trator, (4) the multiplicity of the offenses involved, and (5) the perpe-
trator's obstruction ofjustice. 74 Fourth, the defendant receives a score
for criminal history based on the frequency, seriousness, and recency
of his or her past criminal activity.7 5 Finally, the sentence is deter-

68. See Guidelines Manual, supra note, 67, at 1. The introduction to the Guidelines
Manual states in part:

The United States Sentencing Commission is an independent agency in the
judicial branch composed of seven voting and two non-voting, ex officio mem-
bers. Its principal purpose is to establish sentencing policies and practices for
the federal criminal justice system that will assure the ends of justice by
promulgating detailed guidelines prescribing the appropriate sentences for of-
fenders convicted of federal crimes.

Id. The federal statute that requires the narrow sentencing ranges states:
If a sentence specified by the guidelines includes a term of imprisonment, the
maximum of the range established for such a term shall not exceed the mini-
mum of that range by more than the greater of 25 percent or 6 months, except
that, if the minimum term of the range is 30 years or more, the maximum may
be life imprisonment.

28 U.S.C. § 994(b)(2) (1988).
69. GUIDELINES MANUAL, supra note 67, at 2.
70. HUTCHISON & YELLEN, supra note 13, at V.
71. See PRACTICE UNDER THE FEDERAL SENTENCING GUIDELINES at xli (Phylis

Skloot Bamberger & David J. Gottlieb eds. 3d ed. 1987) [hereinafter Bamberger &
Gottlieb].

72. U.S.S.G. § 1B1.L(a) (1992). The base offense levels range from 1 to 43 with 43
being the most severe. HUTCHINSON & YELLEN, supra note 13, at 323 (Supp. 1991).

73. U.S.S.G. § 1B1.1(b) (1992). Offenses may have one or more "specific offense
characteristics" that adjust the offense level upward or downard. Id.; GUIDELINES MAN-
UAL supra note 67, at 29.

74. U.S.S.G. § 1B1.1 (c), (d), (e) (1992); Bamberger & Gottlieb, supra note 71, at 2-1
to 2-68.

75. See U.S.S.G. § 1B1.1 (f) (1992); Bamberger & Gottlieb, supra note 71, at 3-3.
The "criminal history" levels range from 1 to 6 and are assigned to defendants based on
the number of criminal history points determined in Chapter Four, Part A of the Guide-
lines. Id.
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mined by locating the intersection of the defendant's criminal history
score on the horizontal axis of the sentencing table and the defend-
ant's adjusted offense level on the vertical axis of the table.76

The adjustments made to the defendant's base offense level serve
to mold the Guidelines to better fit the particular individual in accord-
ance with sentencing objectives.77 The adjustment for obstruction of
justice, section 3C1.1 of the Guidelines, has been held to "further legit-
imate sentencing goals relating to the principal crime, including the
goals of retribution and incapacitation" when applied to a defendant
who has given perjured testimony.78

Section 3C1.1 of the Guidelines instructs the court to increase, by
two levels, the offense level of a defendant who "willfully obstructed or
impeded, or attempted to obstruct or impede, the administration of
justice during the investigation, prosecution, or sentencing of the in-
stant offense." 79 The application notes that accompany section 3C1.1
specify that sentence enhancement for obstruction of justice is prop-
erly applied to a defendant who commits perjury or provides materi-
ally false information to a judge or magistrate ("perjury
enhancement").80 As used in section 301.1, the term "materially" re-
fers to statements that would have an impact on the determination of
the issue at bar.8' The application notes to section 3C1.1 also specify
that a sentence enhancement is not to be applied based on a defend-
ant's denial of guilt unless that denial of guilt is under oath and con-
stitutes perjury and that the "[enhancement] is not intended to punish
a defendant for exercise of a constitutional right."82

76. U.S.S.G. § 1B1.1 (g); Bamberger & Gottlieb, supra note 71, at xli; GUIDELINES
MANUAL, supra note 67, at 288-89.

77. See 28 U.S.C. § 991(b) (1988). 28 U.S.C. § 991 section (b) states in pertinent
part:

(b) The purposes of the United States Sentencing Commission are to-
(1) establish sentencing policies and practices for the Federal Criminal justice

system that-
(A) assure the meeting of the purposes of sentencing as set forth in
section 355 (a) (2) of title 18, United States Code;
(B) provide certainty and fairness in meeting the purposes of sentenc-
ing, avoiding unwarranted sentencing disparities among defendants
with similar records who have been found guilty of similar criminal
conduct while maintaining sufficient flexibility to permit individual-
ized sentences when warranted by mitigating or aggravating factors
not taken into account in the establishment of general sentencing
practices;...

Id.
78. Dunnigan, 113 S. Ct. at 1118 (citing Mistretta v. United States, 488 U.S. 361,

367 (1989)).
79. GUIDELINES MANUAL, supra, note 67, § 3C1.1.
80. U.S.S.G. § 3C1.1 cmt. 3(b), (f) (1992).
81. Id. cmt. 5.
82. Id. cmt. 1.
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JuDicIAL APPLICATION OF THE SECTION 3C1.1 PERJURY
ENHANCEMENT

Prior to the codification of the Guidelines, the controversy had
arisen regarding the constitutionality, of allowing a sentencing judge
to consider a defendant's perjury.83 In Grayson, a case decided prior
to the Guidelines, the sentencing judge stated that Grayson's defense
was a "complete fabrication without the slightest merit whatsoever"
and noted that he was going to take Grayson's perjured testimony into
consideration when imposing Grayson's sentence. 84  The United
States Court of Appeals for the Third Circuit vacated the sentence and
remanded the case to the district court to resentence Grayson without
considering his perjury.8, The United States Supreme Court reversed
the Third Circuit's decision and held that the constitutional right of a
defendant to testify is limited to the right to testify truthfully.86 The
Court reasoned that a defendant's decision to testify truthfully would
not be affected by the defendant's awareness that perjury may be con-
sidered at sentencing. 87

Although Grayson was decided during the period of indeterminate
sentencing, a majority of the federal circuit courts have continued to
hold that a defendant's constitutional right to testify is not violated by
increasing the defendant's sentence if the defendant gave perjured
testimony. 88 In 1991, the United States Court of Appeals for the Sev-
enth Circuit stated that "[section] 3C1.1 can be seen as merely the
technical means by which sentencing courts can continue under the
Guidelines to consider the kind of evidence approved by the Court in
Grayson."

8 9

In addition to constitutional concerns, courts have had difficulty
applying the enhancement consistently. 90 Specifically, courts have
had difficulty in uniformly determining: (1) what findings must be

83. See Grayson, 438 U.S. at 52 (addressing the issue of whether perjury could be
considered at sentencing). The Grayson case was decided in 1978. Id at 41. The
Guidelines took effect in November of 1987. GUIDELINES MANUAL, supra note 67, at 1.

84. Grayson, 438 U.S. at 41.
85. Id. One judge on the appeals court panel, in a concurring opinion, stated that

the district court's consideration of false testimony in sentencing "trenches upon a de-
fendant's constitutional privilege to testify in his own behalf." United States v. Gray-
son, 550 F.2d 103, 108 (1976) (Adams, J., concurring), rev'd, 438 U.S. 41 (1978).

86. Grayson, 438 U.S. at 54-55. The Court stated that "[a]ssuming, arguendo, that
the sentencing judge's consideration of defendants' untruthfulness in testifying has any
chilling effect on a defendant's decision to testify falsely, that effect is entirely permissi-
ble." Id. at 54 (emphasis in original).

87. Grayson, 438 U.S. at 55.
88. 52 Crim. L. Rep. (BNA) No. 2, at 3105 (Dec. 23, 1992).
89. United States v. Contreras, 937 F.2d 1191, 1195 (7th Cir. 1991).
90. See infra notes 92-122 and accompanying text.

1994]
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made; (2) what standard of proof is required; and (3) what standard of
review is proper.91

WHAT FINDINGS MUST BE MADE?

The courts are in disagreement as to what findings are necessary
before a sentencing judge may apply the perjury enhancement. 92

Neither section 3C1.1 nor its application notes specify what findings
must be made in order to properly impose the perjury enhancement.93

Some courts, such as the United States Court of Appeals for the First
Circuit in United States v. Rehal,94 have not required the sentencing
judge to specify those portions of the testimony deemed to be false
before applying the perjury enhancement.95 Other courts, such as the
United States Court of Appeals for the Eleventh Circuit in United
States v. Lawrence,96 have required that the sentencing judge "[make]
an independent factual finding that the defendant willfully lied in
trial testimony."97 Other courts have required more substantial find-
ings.98 For example, the United States Court of Appeals for the Third
Circuit in United States v. Colletti,99 required not only that the de-
fendant's perjury be specifically established, but that it be "sufficiently
far-reaching as to impose some incremental burdens upon the govern-
ment, either in investigation or proof, which would not have been nec-
essary but for the perjury."100

91. See infra notes 92-122 and accompanying text.
92. See infra notes 93-103 and accompanying text.
93. U.S.S.G. § 3C1.1 & cmts. 1-6 (1992).
94. 940 F.2d 1 (1st Cir. 1991).
95. United States v. Rehal, 940 F.2d 1, 6 (1st Cir. 1991). Accord United States v.

Rojo-Alverez, 944 F.2d 959, 968 (1st Cir. 1991) (upholding sentence enhancement where
district judge did not identify the specific perjurious statements); Contreras, 937 F.2d at
1194 (affirming sentence enhancement based on the sentencing court's finding that de-
fendant's story was "a batch of lies").

96. 972 F.2d 1580 (11th Cir. 1992), cert. denied, 113 S. Ct. 1015 (1993).
97. United States v. Lawrence, 972 F.2d 1580, 1581 (11th Cir. 1992) (citing United

States v. Husky, 924 F.2d 223,224 (11th Cir. 1991)), cert. denied, 113 S. Ct. 1015 (1993).
Accord United States v. Ransom, 990 F.2d 1011, 1014 (8th Cir. 1993); United States v.
Tracy, 989 F.2d 1279, 1289 (1st Cir. 1993) (citing Dunnigan, 113 S. Ct. at 1116), cert.
denied, 113 S. Ct. 2393 (1993); United States v. Lozoya-Morales, 931 F.2d 1216, 1219
(7th Cir. 1991) (encouraging district courts that enhance a defendant's sentence based
on his trial testimony to make independent findings of perjury).

98. See United States v. Thompson, 962 F.2d 1069, 1071 (D.C. Cir. 1992) (requiring
sentencing judge to make independent findings that defendant committed perjury as to
a material matter and in an attempt to obstruct justice), cert. denied, 113 S. Ct. 1418
(1993); United States v. Colletti, 984 F.2d 1339, 1348 (3d Cir. 1992) (requiring an in-
dependent finding that the perjury created an increased burden on the government in
proving or investigating its case).

99. 984 F.2d 1339 (3d Cir. 1992).
100. Colletti, 984 F.2d at 1348.
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One of the reasons sentencing judges are required to make the
specific findings of perjury is that doing so will protect the defendant
from being "automatically" penalized for exercising his right to tes-
tify.1° 1 The commentary to section 3C1.1 of the Guidelines specifies
that enhancing a defendant's sentence for perjury must not be used "to
punish a defendant for the exercise of a constitutional right."10 2

Therefore, in order to protect a defendant's constitutional right to tes-
tify on his or her own behalf, procedural safeguards must be instituted
to prevent "automatic application."10 3

WHAT LEVEL OF PROOF Is REQUIRED?

In applying the perjury enhancement, courts have also exper-
ienced difficulty in determining what level of proof is sufficient to es-
tablish that the defendant testified falsely.' 04 Although the
Guidelines do not expressly delineate a standard of proof for applying
the perjury enhancement, the application notes have added to the con-
fusion.105 The relevant application note to section 3C1.1 of the Guide-
lines states that "[i]n applying this provision in respect to alleged false
testimony or statements by the defendant, such testimony or state-
ments should be evaluated in a light most favorable to the defend-
ant."10 6 In United States v. McDonough,10 7 the United States Court of
Appeals for the First Circuit held that the defendant's perjury must be
proven by a preponderance of the evidence, because that is the stan-
dard by which contested facts are proven at sentencing proceed-
ings.' 0 8 Another court held that the defendant's perjury must be
proven by more than a preponderance of the evidence.' 0 9 The United
States Court of Appeals for the District of Columbia in United States
v. Thompson," 0 imposed a higher standard than "preponderance of
the evidence" but rejected the defendant's contention that the en-
hancement should be applied only if the defendant's testimony was

101. United States v. Onumonu, 999 F.2d 43, 46 (2d Cir. 1993).
102. U.S.S.G. § 3C1.1 cmt. 1 (1992).
103. See infra notes 123-72 and accompanying text.
104. See infra notes 105-12 and accompanying text.
105. See U.S.S.G. § 3C1.1 (failing to delineate a standard of proof for applying the

perjury enhancement); see infra notes 106-12 and accompanying text.
106. U.S.S.G. § 3C1.1 cmt. 1 (1992).
107. 959 F.2d 1137 (1st Cir. 1992).
108. United States v. McDonough, 959 F.2d 1137, 1141 (1st Cir. 1991) (citing Rehal,

940 F.2d at 6).
109. E.g., Onumonu, 999 F.2d at 45 (interpreting the language "in a light most

favorable to the defendant" to require that the defendant's perjury be proved by more
than a preponderance of the evidence).

110. 962 F.2d 1069 (D.C. Cir. 1992), cert. denied, 113 S. Ct. 1418 (1993).
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"implausible" or "particularly flagrant.""' The District of Columbia
Circuit stated that the Guidelines provision requiring the defendant's
statements to be construed "in a light most favorable to the defendant"
"raises the standard of proof - above the 'preponderance of the evi-
dence' standard that applies to most other sentencing determinations
but does not require proof of something more than ordinary
peijury."112

WHAT IS THE STANDARD OF REVIEW FOR PERJURY ENHANCEMENT?

Courts have disagreed on the proper standard of review to apply
when reviewing a perjury enhancement. 113 Under the Guidelines,
Congress has directed the circuit courts to review application of fac-
tual findings to the Guidelines under the "clearly erroneous stan-
dard." 1 4 In United States v. Contreras,115 the United States Court of
Appeals for the Seventh Circuit held that an application of the perjury
enhancement will be reversed only upon the determination that the
application is "clearly erroneous."116 However, in United States v.
Bonds,117 the United States Court of Appeals for the Second Circuit
held that whether the determinations of fact relied upon in applying
section 3C1.1 "constitute 'obstruction of justice' is a question of law
subject to de novo review." 118 Furthermore, in United States v. Han-
sen, 1 9 the United States Court of Appeals for the Tenth Circuit deter-
mined that neither of these standards of review was appropriate and
applied a standard of review that tell somewhere between the de novo
and clearly erroneous standards.120 The Tenth Circuit made this de-

111. United States v. Thompson, 962 F.2d 1069, 1071 (D.C. Cir. 1992), cert. denied,
113 S. Ct. 1418 (1993).

112. Thompson, 962 F.2d at 1071. The court reasoned that "[t]o limit enhancements
only to cases of internally contradictory testimony or flagrant lying - or to permit en-
hancements only when no reasonable trier of fact could have found other than that the
defendant lied - would be merely to reward the polished prevaricator while punishing
those less practiced in the art of deception." Id.

113. See infra notes 115-22 and accompanying text.
114. United States v. Hansen, 964 F.2d 1017, 1019 (10th Cir. 1992); see 18 U.S.C.

§ 3742(e) (1988).
115. 937 F.2d 1191, 1193 (7th Cir. 1991).
116. Contreras, 937 F.2d at 1194; accord McDonough, 959 F.2d at 1141 (stating that

sentencing court's fact-based application of § 3C1.1 will be reviewed only for clear er-
ror); United States v. Bethley, 973 F.2d 396, 402 (5th Cir. 1992) (same), cert. denied, 113
S. Ct. 1323 (1993); Rojo-Alvarez, 944 F.2d at 968 (citing United States v. Martinez, 922
F.2d 914, 925 (1st Cir. 1991)) (same).

117. 933 F.2d 152 (2nd Cir. 1991), superseded, United States v. Castano, 999 F.2d
615 (2d Cir. 1993).

118. United States v. Bonds, 933 F.2d 152, 154 (2d Cir. 1991) (emphasis in original),
superseded, United States v. Castano, 999 F.2d 615 (2d Cir. 1993).

119. 964 F.2d 1017 (10th Cir. 1992)..
120. United States v. Hansen, 964 F.2d 1017, 1020 (10th Cir. 1992). "In the present

case, the issue regarding enhancement for obstruction of justice is a mixed question of
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termination based on its reasoning in United States v. Roberts, 121 and
the reasoning of the Fourth Circuit in United States v. Daughtrey.122

ANALYSIS

CONSTITUTIONALITY OF 3C1.1

The United States Court of Appeals for the Fourth Circuit in
United States v. Dunnigan,1 23 enhancing a defendant's sentence for
perjury. pursuant to United States Sentencing Guidelines section
3C1.1 held that ("perjury enhancement") was unconstitutional be-
cause it placed "an intolerable burden upon the defendant's right to
testify in his own behalf."124 The Fourth Circuit made this determina-
tion based on a fear that the enhancement would be applied, as a mat-
ter of course, whenever a defendant had testified and was found guilty
by a jury. 1 25 The court reasoned that under such circumstances, sen-
tence enhancement under section 3C1.1 would be "automatic" and
when "added to the ante, the defendant may not think testifying worth!
the risk."126 Finally, the Fourth Circuit Court of Appeals distin-
guished its holding from the United States Supreme Court's holding
in United States v. Grayson.127

The Fourth Circuit's reasoning and conclusions are understanda-
ble in light of the inconsistency with which the perjury enhancement
has been applied and reviewed. 128 The Fourth Circuit's fear that the
perjury enhancement would "become the commonplace punishment
for a convicted defendant who has had the audacity to deny the
charges against him" is rational because sentence enhancements
based simply on a jury's verdict have been upheld. 129 Other courts
have reduced the risk that the perjury enhancement would be applied

fact and law which requires that the Court review it under the sliding scale approach
outlined in Roberts." Id. (citing United States v. Roberts, 898 F.2d 1465, 1469 (10th Cir.
1990)); accord United States v. Daughtrey, 874 F.2d 213, 217 (4th Cir. 1989) (using the
sliding scale standard).

121. 898 F.2d 1465 (10th Cir. 1990).
122. 874 F.2d 213, 217 (4th Cir. 1989). See Hansen, 964 F.2d at 1020 (stating that

the court is following the Roberts "sliding scale" approach and citing the Daughtrey slid-
ing scale language).

123. 113 S. Ct. 1111 (1993).
124. United States v. Dunnigan, 944 F.2d 178, 185 (4th Cir. 1991), rev'd, 113 S. Ct.

1111 (1993).
125. Dunnigan, 944 F.2d at 183. The court stated that "[n]early all testifying de-

fendants tell a story that, if believed in full, would result in acquittal [and that t]he
jury's verdict implies a disbelief of some material aspect of the defendant's testimony."
Id.

126. Id. at 184.
127. 438 U.S. 41 (1978). See Dunnigan, 944 F.2d at 184 (distinguishing Grayson).
128. See supra notes 92-122 and accompanying text.
129. See Dunnigan, 944 F.2d at 183; United States v. Rojo-Alverez, 944 F.2d 959,

968 (1st Cir. 1991).
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unfairly by requiring the sentencing judge to make specific, independ-
ent findings of perjury before applying the enhancement. 130 The
United States Supreme Court's view that defendants are afforded ade-
quate protection against automatic application of the perjury en-
hancement is based on the Court's assumption that the enhancement
would not be applied based solely on the jury's verdict. 131

To ensure that application of the perjury enhancement comports
with the goals of the United States Sentencing Guidelines ("Guide-
lines"), the enhancement must be applied consistently from district to
district. 132 Unfortunately, the United States Supreme Court in Dun-
nigan failed to provide clear guidance for the application of the per-
jury enhancement by the sentencing judges or provide a clear
standard for reviewing these decisions.133 With the goal of standard-
izing application of the perjury enhancement in accordance with the
objectives of the Guidelines, the following proposal makes recommen-
dations regarding specific areas of the enhancement that have been
inconsistently applied by the courts.134

PROPOSED GUIDE TO APPLICATION OF UNITED STATES SENTENCING

GUIDELINES SECTION 3C1.1

Section 3C1.1 directs a sentencing judge to increase a defendant's
sentence "[i]f the defendant willfully obstructed or impeded, or at-
tempted to obstruct or impede, the administration of justice during
the investigation, prosecution, or sentencing of the instant offense." 135

The application notes to section 3C1.1 further specify that "commit-
ting, suborning, or attempting to suborn perjury" is the type of con-
duct to which the enhancement should be applied. 136 However, the
failure to provide adequate guidance is evidenced by the divergent
ways in which courts have applied the Guidelines. 137 In order to en-
sure that section 3C1. 1 is applied to defendants in accordance with the
objectives of the Guidelines, the Sentencing Commission should pro-
vide more significant guidance to the courts. 138

130. See supra notes 96-100 and accompanying text.
131. See Dunnigan, 113 S. Ct. at 1119 (holding that the enhancement is proper if,'as

was the case in Dunnigan, the court makes a finding of an obstruction or impediment of
justice that encompasses all of the factual predicates for a finding of perjury).

132. See GUIDELINES MANUAL, supra note 67, at 2.
133. See infra notes 142-72 and accompanying text.
134. See infra notes 142-72 and accompanying text.
135. U.S.S.G. § 3C1.1 (1992).
136. Id. § 3C1.1 cmt. 3(b).
137. See infra notes 141-72 and accompanying text. See Supra notes 92-122 and

accompanying text.
138. See infra notes 141-72 and accompanying text.
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There are three principal areas for which the Sentencing Commis-
sion should provide clear guidance to courts applying the perjury en-
hancement. 139 The Commission should clarify: (1) what types of
factual findings the sentencing judge must make to support enhance-
ment, (2) what level of proof is required to sustain such findings, and
(3) what standard of review should be used in evaluating the validity
of an imposed perjury enhancement. 140

FACTUAL FINDINGS

One of the greatest difficulties facing trial courts in determining
whether to apply the enhancement is ascertaining what factual find-
ings are necessary to sustain a perjury enhancement.141 Neither sec-
tion 3C1.1 nor its application notes address what findings should be
made before a defendant's sentence may be properly enhanced. 142

Some courts have held that the perjury enhancement may not be im-
posed simply because a jury disbelieves a defendant's testimony be-
cause to do so would ignore the Supreme Court's admonition in
Grayson that the enhancement should not be applied in a "wooden or
reflex fashion."143

Nevertheless, some courts have allowed sentencing judges to im-
pose the perjury enhancement without requiring the judge to specify
the portions of the testimony deemed to be false.' 44 Such an allow-
ance is problematic because a defendant may be punished simply for
exercising the right to testify. 145 Mindful of this problem, many
courts have required sentencing judges to make independent factual
findings of perjury.146 Other courts further have required a showing

139. See infra note 140 and accompanying text.
140. See supra notes 92-122 and accompanying text.
141. See supra notes 92-103 and accompanying text.
142. See U.S.S.G. § 3C1.1 & cmts. 1-7 (1992) (failing to state what findings are nec-

essary to impose the perjury enhancement).
143. See United States v. Lawrence, 972 F.2d 1580, 1581 (11th Cir. 1992) (inferring

from Grayson that enhancing the sentence of a defendant, who has testified, based on a
guilty verdict would possibly be unconstitutional); United States v. Lozoya-Morales, 931
F.2d 1216, 1219 (7th Cir. 1991) (stating that "Grayson does not give a wholesale right to
adjust every time a jury returns a guilty verdict after a defendant has testified.");
United States v. Shonubi, 802 F. Supp. 859, 861 (E.D.N.Y. 1992) (recognizing that a
§ 3C1.1 enhancement cannot be based solely on an adverse jury verdict), rev'd, 998 F.2d
84 (2d Cir. 1993).

144. See supra note 95 and accompanying text.
145. See Lawrence, 972 F.2d at 1581 (quoting United States v. Husky, 924 F.2d 223,

224 (11th Cir. 1991)) (stating that "[t]o guard against the danger that a defendant will
be automatically penalized for asserting his right to testify, we have held that a 'sen-
tencing judge clearly has the authority to enhance a defendant's offense level if the
judge makes an independent factual finding that the defendant willfully lied in trial
testimony.'").

146. See supra notes 96-97 and accompanying text.
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that the perjury increased the prosecution's burden.147 Requiring the
sentencing judge to make independent findings before applying the
perjury enhancement ensures that the defendant will not be penalized
for perjury based solely on the jury's verdict. 148

In Dunnigan, the United States Supreme Court stated that "if a
defendant objects to a sentence enhancement resulting from her trial
testimony, a district court must review the evidence and make in-
dependent findings necessary to establish a willful impediment to or
obstruction of justice, or an attempt to do the same, under the perjury
definition we have set out."14 9 However, the Court reinstated Dunni-
gan's sentence enhancement even though it was questionable whether
independent findings were made by the district court. 150 The Court
determined that the following statement by the district court consti-
tuted "independent findings" sufficient to sustain the perjury
enhancement:

The court finds that the defendant was untruthful at trial
with respect to material matters in this case. [Buy virtue of
her failure to give truthful testimony on material matters
that were designed to substantially affect the outcome of the
case, the court concludes that the false testimony at trial war-
rants an upward adjustment by two levels. 151

However, it is unclear from the district court's statement whether it
independently evaluated Dunnigan's testimony or merely relied on
the jury's verdict.' 5 2

147. See supra notes 98-100 and accompanying text.
148. Lawrence, 972 F.2d at 1581.
149. Dunnigan, 113 S. Ct. at 1117. The perjury definition set out by the Court is the

federal criminal perjury statute, 18 U.S.C. § 1621, which states in pertinent part:
Whoever-
(1) having taken an oath before a competent tribunal, officer, or person, in any
case in which a law of the United States authorizes an oath to be administered,
that he will testify, declare, depose, or certify truly, or that any written testi-
mony, declaration, deposition, or certificate by him subscribed, is true, willfully
and contrary to such oath states or subscribes any material matter which he
does not believe to be true; or
(2) in any declaration, certificate, verification, or statement under penalty of
perjury as permitted under section 1746 of title 28, United States Code, will-
fully subscribes as true any material which he does not believe to be true; is
guilty of perjury.

18 U.S.C. § 1621 (1988).
150. See Dunnigan, 113 S. Ct. at 1119 (reinstating Dunnigan's sentence enhance-

ment). Compare Respondent's Br. at 24, United States v. Dunnigan, 113 S. Ct. 1111
(1993) (No. 91-1300) (stating that the trial judge made no independent finding of per-
jury). with Petitioner's Br. at 7, United States v. Dunnigan, 113 S. Ct. (1993) (No. 91-
1300) (stating that the trial judge found that Dunnigan lied at trial).

151. See Dunnigan, 113 S. Ct. at 1117 (emphasis in original).
152. Respondent's Br. at 24, United States v. Dunnigan, 113 S. Ct. 1111 (1993) (No.

91-1300). Counsel for Dunnigan stated that "[there] is no reference in the record to
specific false testimony or that the sentencing judge weighed the testimony and reached
an independent conclusion of perjury." Id.
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The Court in Dunnigan stated that when district courts make the
independent findings of perjury, it is preferable that the district courts
"address each element of the alleged perjury in a separate and clear
finding."153 By requiring the sentencing judge to make specific, in-
dependent findings for each element of the alleged perjury, the Sen-
tencing Commission would ensure that the perjury enhancement
would be applied more uniformly, and the risk of infringing upon the
constitutional right of a defendant to testify would be reduced. 154

LEVEL OF PROOF

When making factual findings to determine whether to apply the
perjury enhancement, courts also have had difficulty consistently de-
termining what level of proof must be sustained tojustify such a de-
termination. 155 The only help provided by the Guidelines is found in
an application note to section 3C1.1 that states that "testimony or
statements should be evaluated in a light most favorable to the de-
fendant."156 The United States Supreme Court in Dunnigan did not
explicitly address the issue of what level of proof is required to sus-
tain a perjury enhancement. 157 However, some circuit courts have in-
terpreted the Guidelines language "in a light most favorable to the
defendant" to affect the standard of proof, but these interpretations
have varied greatly. 158 With courts applying varying standards of
proof, ranging from "preponderance-of-the-evidence" to "somewhat
less than beyond-a-reasonable-doubt," inconsistency in the courts' ap-
plication of section 3C1.1 is understandable 159 In order to enable the
sentencing courts to apply the perjury enhancement more consist-
ently, the Sentencing Commission should clarify what is meant by "in
a light most favorable to the defendant" and whether they' meant to
promulgate a standard of proof.' 60

STANDARD OF REVIEW

In cases where a defendant's sentence has been enhanced and the
defendant appeals alleging improper application of section 3C1.1, the
standard of review applied by the reviewing court has also not been

153. Dunnigan, 113 S. Ct. at 1117.
154. See supra note 153 and accompanying text.
155. See supra notes 104-12 and accompanying text..
156. U.S.S.G. § 3C1.1 cmt. 1 (1992).
157. See Dunnigan, 113 S. Ct at 1111-19 (failing to state explicitly the level of proof

required to sustain a perjury enhancement).
158. See supra notes 105-12 and accompanying text.
159. See supra notes 107-11 and accompanying text.
160. See GUIDELINES MANUAL, supra note 67, at 2 (stating that uniformity is a goal

of the Guidelines). See supra notes 113-20 and accompanying text.
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applied uniformly. 16 1 Some courts have applied the clearly erroneous
standard of review, while others have applied the de novo standard of
review. 16 2 The courts have had difficulty determining which standard
of review to use when reviewing a perjury enhancement because ques-
tions of law and fact are present.' 6 3 The United States Supreme
Court in Dunnigan failed to address the standard of review to be used
in evaluating an enhanced sentence. 16 4 However, because the
Supreme Court determined that the sentence enhancement was
proper based on the district court's finding that "the defendant was
untruthful at trial," the Court apparently deferred to the district
court. 165

Because both questions of law and questions of fact are generally
involved in the review of a perjury enhancement, the Sentencing Com-
mission should adopt the sliding scale standard of review adopted by
the United States Court of Appeals for the Tenth Circuit in United
States v. Roberts.166 The Tenth Circuit derived this sliding scale stan-
dard from the Fourth Circuit's reasoning in United States v.
Daughtrey,1 67 that "[t]he amount of deference due a sentencing
judge's application of the guidelines to the facts ... depends on the
circumstances of the case."' 6 8 The sliding scale standard requires the
court reviewing a perjury enhancement to evaluate whether the issue
turns predominately on a factual determination or a legal interpreta-
tion.' 6 9 The ends of the scale are the clearly erroneous and de novo
standards.' 70 The standard of review moves closer to the clearly erro-
neous end of the scale when the issue in a particular case hinges pri-
marily on a question of fact and moves closer to the de novo end of the
scale when the issue turns primarily on a question of law.17 1 Applica-
tion of the sliding scale standard for review in cases involving the sec-
tion 3C1.1 enhancement would allow courts to evaluate cases on an
individual basis and review them according to the issues presented. 17 2

161. See supra notes 113-22 and accompanying text.
162. See supra notes 115-18 and accompanying text.
163. See United States v. Roberts, 898 F.2d 1465, 1469 (10th Cir. 1990) (citing

United States v. Daughtrey, 874 F.2d 213, 217 (4th Cir. 1989)).
164. See Dunnigan, 113 S. Ct. at 1111-19 (failing to articulate any standard of re-

view in evaluating a sentence enhancement).
165. See id. at 1117.
166. 898 F.2d 1465, 1468 (10th Cir. 1990).
167. 874 F.2d 213 (4th Cir. 1989).
168. United States v. Daughtrey, 874 F.2d 213, 217 (4th Cir. 1989).
169. Roberts, 898 F.2d at 1469.
170. See id.
171. Id.
172. See id.
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CONCLUSION

The constitutional validity of the United States Sentencing
Guidelines section 3C1.1 "perjury enhancement" has often been chal-
lenged. However, the majority of these challenges have been rejected
by the courts. 17 3 In United States v. Dunnigan,174 the United States
Supreme Court upheld the constitutionality of the perjury enhance-
ment by confirming that the Sixth Amendment right to testify does
not include the right to offer, perjured testimony.

Although the constitutional issue was settled by the Court, the
Court failed to resolve the inconsistencies found in the lower court de-
cisions. The Court did little to clarify the language of the Guidelines.
Without guidance by either the Court or the Sentencing Commission,
the confusion among the courts as to proper application and review of
the perjury enhancement probably will continue. In order to ensure
that the section 3C 1.1 perjury enhancement does not conflict with con-
stitutional guarantees afforded the defendant, application and review
of the perjury enhancement should be standardized in accordance
with traditional notions of due process and the goals of the Sentencing
Guidelines.

The Sentencing Commission should clarify: 1) what findings are
required to impose the enhancement, 2) what level of proof is required
to sustain such findings, and 3) what standard of review should be
used in reviewing an imposed perjury enhancement. The changes
should help ensure that the Guidelines meet their objectives in sen-
tencing without infringing on the constitutional rights of defendants.

Kevin J. Kelley-95

173. See 52 Crim. L. Rep. (BNA) No. 2, at 3105 (Dec. 23, 1992) (stating that the
United States Court of Appeals for the Fourth Circuit is the only federal circuit court to
have held the § 3C1.1 perjury enhancement to be unconstitutional).

174. 113 S. Ct. 1111 (1993).
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