
UNFAIR TREATMENT OF THE FAIRNESS
DOCTRINE: ARKANSAS AFL-CIO V. FCC

INTRODUCTION

Before Congress enacted legislation to regulate private broadcast
communications, the airwaves were filled with a "cacophony of com-
peting voices, none of which could be clearly and predictably heard."'
Market forces alone had failed to allocate fairly limited broadcast fre-
quencies. 2 To alleviate this chaos, Congress passed the Communica-
tions Act of 1934 ("Act"), which created a public system of permits and
licenses, to govern the private control of the broadcast industry. 3

Congress created the Federal Communications Commission
("FCC") to enforce the Act and to allocate broadcast licenses. 4 How-
ever, Congress did not grant unrestrained authority to the FCC.5 In-
stead, Congress directed the FCC to issue a broadcasting license when
the FCC determined that a broadcaster will operate in the "public con-
venience, interest, or necessity."6

1. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 376 (1969).
2. Id.
3. Id. See Communications Act of 1934, 47 U.S.C. § 151 (1988). Section 151 pro-

vides in relevant part:
For the purpose of regulating interstate and foreign commerce in commu-

nication by wire and radio so as to make available, so far as possible, to all the
people of the United States a rapid, efficient, Nation-wide, and world-wide wire
and radio communication service with adequate facilities at reasonable
charges, for the purpose of the national defense, for the purpose of promoting
safety of life and property through the use of wire and radio communications,
and for the purpose of securing a more effective execution of this policy by cen-
tralizing authority heretofore granted by law to several agencies and by grant-
ing additional authority with respect to interstate and foreign commerce in
wire and radio communication, there is created a commission to be known as
the "Federal Communications Commission", which shall be constituted as
hereinafter provided, and which shall execute and enforce the provisions of the
chapter.

Id.
Prior to the Communications Act of 1934, Congress had enacted the Radio Act of

1927. Act of Feb. 23, 1927, c. 169, 44 Stat. 1162, repealed by Communications Act of
1934, 47 U.S.C. § 151. The Communications Act derived its basic provisions and objec-
tives from the Radio Act. FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940).

4. National Broadcasting Co., Inc. v. United States, 319 U.S. 190, 214 (1943). See
supra note 3 (providing for the creation of the FCC).

5. National Broadcasting Co., 319 U.S. at 216.
6. Communications Act of 1934, 47 U.S.C. §§ 303, 307, 309 (1988). Section 303

provides in relevant part:
Except as otherwise provided in this chapter, the Commission from time to

time, as public convenience, interest, or necessity requires, shall-
.... (f) Make such regulations not inconsistent with law as it may deem neces-

sary to prevent interference between stations and to carry out the provisions of
this chapter: Provided, however, That changes in the frequencies, authorized
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To ensure that broadcasters would operate in the public interest,
the FCC imposed an affirmative duty on broadcasters to present con-
flicting views on issues of public importance. 7 This public interest re-
quirement has developed into a two-part duty.8 Under this duty,
broadcasters are required to: (1) adequately cover public issues; and
(2) accurately reflect opposing viewpoints. 9 This two-part duty has be-
come known as the "fairness doctrine."10

power, or in the times of operation of any station, shall not be made without the
consent of the station licensee unless, after a public hearing, the Commission
shall determine that such changes will promote public convenience or interest
or will serve public necessity, or the provisions of this chapter will be more fully
complied with;

47 U.S.C. § 303 (1988)
Section 307 provides in relevant part:
(a) Grant

The Commission, if public convenience, interest, or necessity will be served
thereby, subject to the limitations of this chapter, shall grant to any applicant
therefor a station license provided for by this chapter.
(b) Allocation of facilities

In considering applications for licenses, and modifications and renewals
thereof, when and insofar as there is demand for the same, the Commission
shall make such distribution of licenses, frequencies, hours of operation, and of
power among the several States and communities as to provide a fair, efficient,
and equitable distribution of radio service to each of the same.

47 U.S.C. § 307 (1988)
Section 309 provides in relevant part:
(a) Considerations in granting application

Subject to the provisions of this section, the Commission shall determine,
in the case of each application filed with it to which section 308 of this title
applies, whether the public interest, convenience, and necessity will be served
by the granting of such application, and, if the Commission, upon examination
of such application and upon consideration of such other matters as the Com-
mission may officially notice, shall find that public interest, convenience, and
necessity would be served by the granting thereof, it shall grant such
application.

47 U.S.C. § 309 (1988)
The United States Supreme Court has stated that "[it is the rights of viewers and

listeners, not the right of broadcasters, which is paramount." Red Lion, 395 U.S. at 390.
In addition, "the public interest requires that the government regulate the airwaves in
order to foster the free exchange of information and ideas." Susanna M. Zwerling, Re-
claiming a Public Resource: The Constitutionality of Requiring Broadcasters to Provide
Free Television Advertising Time to Candidates for Federal Office, 18 N.Y.U. REv. L. &
Soc. CHANGE 213, 222 (1990-91).

7. 1949 REPORT ON EDrrORALIzING BY BROADCAST LICENSEES, 13 F.C.C. 1246,
1257-58 (1949).

8. Id.
9. Id.

10. Arkansas AFL-CIO v. FCC, 20 Media L. Rep. 2127, 2128, No. 92-1115, 1992
WL 350706 *1 (8th Cir. 1992), vacated by 980 F.2d 1197 (8th Cir. 1993).



FAIRNESS DOCTRINE

In 1959, Congress amended the Act. 1 The language of the 1959
Amendment to the Act ("1959 Amendment"), has given rise to a con-
troversy as to whether the 1959 Amendment was intended to codify
the fairness doctrine into the Act. 12 In 1985, after the FCC issued a
report questioning the efficacy of the fairness doctrine, the issue of
codification moved to the forefront of public discussion. 13

Opponents of the fairness doctrine argue that Congress did not
intend to codify the doctrine, but merely authorized the FCC to create
and to use the doctrine as an agency policy. 14 Supporters of the doc-
trine argue that Congress intended to codify the fairness doctrine and
that even if Congress did not intend to codify the doctrine in the 1959
Amendment, the FCC lacked the authority to abandon arbitrarily en-

11. 47 U.S.C. § 315 (1988)(amended 1959). Section 315, as amended, provides in
relevant part:

If any licensee shall permit any person who is a legally qualified candidate for
any public office to use a broadcasting station, he shall afford equal opportuni-
ties to all other such candidates for that office in the use of such broadcasting
station: Provided, That.such licensee shall have no power of censorship over
the material broadcast under the provision of this section. No obligation is
hereby imposed under this subsection upon any licensee to allow the use of its
station by any such candidate. Appearance by a legally qualified candidate on
any-

(1) bona fide newscast,
(2) bona fide news interview,
(3) bona fide news documentary (if the appearance of the candidate is inci-
dental to the presentation of the subject or subjects covered by the news
documentary), or
(4) on-the-spot coverage of bona fide news events (including but not lim-
ited to political conventions and activities incidental thereto),

shall not be deemed to be use of a broadcasting station within the meaning of
this subsection. Nothing in the foregoing sentence shall be construed as reliev-
ing broadcasters, in connection with the presentation of newscasts, news inter-
views, news documentaries, and on-the-spot coverage of news events, from the
obligation imposed upon them under this Act to operate in the public interest
and to afford reasonable opportunity for the discussion of conflicting views on
issues of public importance.

47 U.S.C. § 315 (1988) (amended 1959).
12. Karen A. Greco, Note, Regulating Teletext: Can Traditional Broadcast Princi-

ples Justify Government Regulation After TRAC v. FCC? 38 SYRAcusE L. REV. 1101,
1108-09 (1987); see 45 C.F.R. § 73.1910 (1978)(incorporating the expansion of the lan-
guage of 47 U.S.C. § 315(a) into FCC regulations).

13. Note, 38 SYRAcusE L. REV. at 1108-09. See 1985 FAIRNEss REPORT, 102F.C.C.
143 (1985) (questioning the fairness doctrine "as a matter of both policy and constitu-
tional law"). The debate over the fairness doctrine remains at the forefront of political
discussion today. Michael J. Hirrel, Developments in Communications Law: The FCC's
Fairness Doctrine Revisisted, LEGAL TiMEs, May 17, 1993, at 25. Currently, members of
Congress are attempting to enact the fairness doctrine as law in order to stop the FCC's
efforts to abandon the doctrine. Id. Congressional efforts were vetoed by both President
Ronald Reagan and President George Bush. Id. However, with the election of Presi-
dent Bill Clinton and new members appointed to the FCC, it is assumed that congres-
sional efforts to mandate the doctrine will finally succeed. Id.

14. Arkansas AFL-CIO, 20 Media L. Rep. at 2130, 1992 WL 350706 at *4, vacated
by 980 F.2d 1197 (8th Cir. 1993).
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forcement of the doctrine. 15 The question concerning whether the
FCC could validly abandon the fairness doctrine eventually moved
into the federal courts.16

In Arkansas AFL-CIO v. FCC, 17 ("Arkansas P) the United States
Court of Appeals for the Eighth Circuit addressed the questions of
whether Congress codified the fairness doctrine and how much discre-
tion a court should afford the FCC's decision to abandon its own fair-
ness requirements.'5  The court held that the fairness doctrine was
not codified and that therefore the FCC could abandon its use of the
doctrine."!' Subsequently, the court withdrew its decision and the case
was reheard en banc on July 8, 1993.20 The court's en banc decision
was delivered on December 7, 1993 in Arkansas AFL-CIO v. FCC ("Ar-
kansas II").21

This Note first will review how and why the Eighth Circuit
reached its decision in Arkansas AFL-CIO v. FCC.22 This Note then
will explore the history of the fairness doctrine. 23 Next, this Note will
discuss the United States Supreme Court's two-part test for reviewing
an administrative agency's interpretation of its governing statute.24

This Note then will address the "arbitrary and capricious" test for an-
alyzing changes in agency policy. 25 This Note suggests that the
Eighth Circuit sitting en banc should have remanded this case to the
FCC for further review.26 Finally, this Note concludes that a failure
to remand the case to the FCC could pose a threat to the future of

15. Id. Proponents of the fairness doctrine "extend[ I across the political spec-
trum-from anti-abortion activist Phyllis Schlafly and media hounddog Reed Irvine on
the right to consumer activist Ralph Nader and the American Civil Liberties Union on
the left." David Crook, Congress Set to Battle FCC Over Fairness Ruling, L.A. TIMES,
Aug. 10, 1987, at 1. The fairness doctrine has been invoked:

by the government in forcing blatantly racist and anti-Semitic broadcasters off
the air, by public and corporate interests imploring broadcasters to expose the
public to different positions on social and political issues, by individuals de-
manding an opportunity to respond to on-air personal attacks, by the Central
Intelligence Agency in denying a network news report and, even, by health or-
ganizations countering the sweetness and light of cigarette advertising.

Id.
16. See infra notes 34-127, 160-82, 238-53 and accompanying text.
17. 20 Media L. Rep. 2127, No. 92-1115, 1992 WL 350706 *1 (8th Cir. 1992), va-

cated by 980 F.2d 1197 (8th Cir. 1993).
18. Arkansas AFL-CIO v. FCC, 20 Media L. Rep. at 2130-2132, 1992 WL 350706 at

4-6 (8th Cir. 1992), vacated by 980 F.2d 1197 (8th Cir. 1993).
19. Id at 2130, 1992 WL 350706 at *6.
20. Arkansas AFL-CIO v. FCC, 980 F.2d 1197, 1197 (8th Cir. 1993), vacating 980

F.2d 1190 (8th Cir. 1992).
21. Arkansas AFL-CIO v. FCC, 11 F.3d 1430 (8th Cir. 1993).
22. See infra notes 43-127 and accompanying text.
23. See infra notes 128-82 and accompanying text.
24. See infra notes 183-205 and accompanying text.
25. See infra notes 206-53 and accompanying text.
26. See infra notes 296-302, 324-27 and accompanying text.
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administrative law by substituting judicial reasoning for agency
expertise.

27

FACTS AND HOLDING

The Arkansas AFL-CIO filed a complaint with the Federal Com-
munications Commission ("FCC") against Television Station KARK-
TV.28 The dispute concerned the coverage by KARK-TV of an Arkan-
sas ballot issue regarding a proposed city sales tax.29 The Arkansas
AFL-CIO argued that KARK-TV had failed to comport with the equal
air-time requirements of the fairness doctrine and wanted to invoke
the fairness doctrine against KARK-TV. 30 The Arkansas AFL-CIO re-
quested the FCC to: (1) conclude "that the fairness doctrine is statuto-
rily mandated"; and (2) rule that KARK-TV had violated the
doctrine. 31

The FCC rejected the Arkansas AFL-CIO's complaint in a 3-2 rul-
ing.3 2 The FCC reasoned that its decision to repeal the fairness doc-
trine had been previously upheld by the United States Court of
Appeals for the District of Columbia Circuit in Syracuse Peace Council
v. FCC.

3 3

The Arkansas AFL-CIO appealed the ruling of the FCC to the
United States Court of Appeals for the Eighth Circuit.34 The Arkan-

27. See infra notes 300-02, 324-27 and accompanying text.
28. Arkansas AFL-CIO v. FCC., 20 Media L. Rep. 2127, 2129, No. 92-1115, 1992

WL 350706 *1, 2 (8th Cir. 1992), vacated by 980 F.2d 1197 (8th Cir. 1993).
29. Petitioner's Reply Br. at 4, Arkansas AFL-CIO v. FCC, 20 Media L. Rep. 2127,

No. 92-1115, 1992 WL 350706 (Sth Cir. 1992). [hereinafter Petitioner's Reply Br.] Citi-
zens voted on the ballot issue in November of 1990. Arkansas AFL-CIO, 20 Media L.
Rep. at 2129, 1992 WL 350706 at *2-3. The FCC tried to argue that the case was moot
because citizens had already voted, but the court disagreed because the issue was capa-
ble of repetition. Id.

30. Petitioner's Reply Br., supra note 29, at 4.
31. Arkansas AFL-CIO, 20 Media L. Rep. at 2129, 1992 WL 350706 at *2, vacated

by 980 F.2d 1197 (8th Cir. 1993).
32. Id. 1992 WL 350706 at *4. Commissioner Andrew C. Barrett dissented from

the FCC's decision, stating:
I think it extremely important that the voting public be aware of all sides

of controversial issues of public importance to the community. I support the
Fairness Doctrine because it provides a mechanism to assure that more than
one side of an issue is presented. In light of todays [sic] decision, I can only be
hopeful that the majority of broadcasters will continue to recognize that part of
'good' journalism is the coverage of controversial issues of public importance
and the presentation of contrasting viewpoints on such issues.

In re Complaint of the Arkansas AFL-CIO, 7 F.C.C.R. 541, 542 (1992).
33. 867 F.2d 654 (D.C. Cir. 1989), cert. denied, 493 U.S. 1019 (1990); In re Com-

plaint of the Arkansas AFL-CIO, 7 F.C.C.R. at 541.
34. Arkansas AFL-CIO, 20 Media L. Rep. at 2129, 1992 WL 350706 at *3. vacated

by 980 F.2d 1197 (8th Cir. 1993). See 28 U.S.C. § 2342 (1988). This section provides in
relevant part: "(1) All final orders of the Federal Communications Commission are
made reviewable by section 402(a) of title 47." Id.
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sas AFL-CIO argued that the fairness doctrine was adopted by Con-
gress in the 1959 Amendment to the 1934 Communications Act ("1959
Amendment").3 5 The Arkansas AFL-CIO claimed that the inclusion of
fairness language in the 1959 Amendment effectively mandated the
fairness doctrine.3 6 The AFL-CIO also argued that "the fairness doc-
trine is inherent to 'operation in the public interest,' and therefore
cannot be eliminated by agency fiat."37

The FCC maintained that Congress had not effectively codified
the fairness doctrine and that therefore it could be abolished.38 The
FCC relied on Telecommunications Research & Action Center v. FCC39

("T.R.A.C.") to support its argument.40 In T.R.A.C., the United States
Court of Appeals for the District of Columbia Circuit ruled that Con-
gress had not codified the fairness doctrine in the 1959 Amendment. 41

A. THE PANEL'S DECISION IN AmimvsAS AFL-CIO v. FCC

In Arkansas AFL-CIO v. FCC42 ("Arkansas 1), a three-judge
panel of the Eighth Circuit ruled in favor of the FCC.43 The panel
stated that Congress had not intended to incorporate the fairness doc-
trine into the Communications Act ("Act") through the 1959 Amend-
ment and that therefore the FCC had the proper administrative
authority to abolish the fairness doctrine. 4 The panel noted that the
FCC's decision was an appropriate agency response to the realities of
modern broadcasting.45

The panel based its conclusion on the legislative history of the
1959 Amendment. 46 The panel compared both the House and Senate
versions of the 1959 Amendment.47 The panel noted that the House
version of the 1959 Amendment did not mention a fairness stan-

35. Arkansas AFL-CIO, at 2132, 1992 WL 350706 at *4, vacated by 980 F.2d 1197
(8th Cir. 1993).

36. Id.
37. Id. at 2130, 1992 WL 350706 at *6.
38. Id. at 2130, 1992 WL 350706 at *4.
39. 801 F.2d 501 (D.C. Cir. 1986) rehearing en banc denied, 806 F.2d 1115 (D.C.

Cir. 1986), cert denied, 482 U.S. 919 (1987).
40. Arkansas AFL-CIO, 20 Media L. Rep. at 2132, 1992 WL 350706 at *6, vacated

by 980 F.2d 1197 (8th Cir. 1993).
41. Telecommunications Research and Action Center (T.R.A.C.) v. FCC, 801 F.2d

501, 518 (D.C. Cir. 1986).
42. 20 Media L. rep. 2127 No. 92-1115, 1992 WL 350706 *1 (8th Cir. 1992), vacated

by 980 F.2d 1197 (8th Cir. 1993).
43. Arkansas AFL-CIO v. FCC,, 20 Media L. Rep. at 2132, 1992 WL 350706 at *7

(8th Cir. 1992), vacated by 980 F.2d 1197 (8th Cir. 1993).
44. Id. at 2131-32, 1992 WL 350706 at *6.
45. Id. at 2132,' 1992 WL 350706 at *6.
46. Id. at 2130-32, 1992 WL 350706 *4-6.
47. Id. at 2131, 1992 WL 350706 at *5.
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dard.48 However, the panel found that the Senate version contained
specific references to the fairness doctrine. 49

The final version of the 1959 Amendment combined both the
House and Senate drafts.50 However, the Senate's references to a fair-
ness standard had been deleted.51 The panel noted that the confer-
ence committee stated that the final version of the 1959 Amendment
was compatible with the House draft.52 Therefore, the panel con-
cluded that the 1959 Amendment did not incorporate the fairness doc-
trine because it did not include the fairness language contained in the
Senate's version. 53

The panel next addressed the United States Supreme Court's de-
cision in Red Lion Broadcasting Co. v. FCC,54 which had been cited
by both parties. 55 In Red Lion, the Supreme Court upheld the FCC's
authority to promulgate and enforce the fairness doctrine. 56 The
panel in Arkansas I concluded that the Court in Red Lion did not hold

48. Id. at 2131, 1992 WL 350706 at *6. The House version would have added the
following to 47 U.S.C. § 315(a):

Appearance by a legally qualified candidate on any bona fide newscast (in-
cluding news interviews) or on any on-the-spot coverage of news events (includ-
ing but not limited to political conventions and activities incidental thereto),
where the appearance of the candidate on such newscast, interview, or in con-
nection with such coverage is incidental to the presentation of news, shall not
be deemed to be use of [a] broadcasting station within the meaning of this
subsection.

H.R. CoNF. REP. No. 1069, 86th Cong., 1st Sess. (1959), reprinted in 1959 U.S.C.C.A.N.
'2564, 2582-83.

49. Arkansas AFL-CIO, 20 Media L. Rep. at 2131, 1992 WL 350706 at *5, vacated
by 980 F.2d 1197 (8th Cir. 1993). The Senate version would have added the following to
47 U.S.C. § 315(a):

Appearance by a legally qualified candidate on any newscast, news inter-
view, news documentary, on-the-spot coverage, of news events, shall not be
deemed to be use of a broadcasting station within the meaning of this subsec-
tion, but nothing in this sentence shall be construed as changing the basic in-
tent of Congress with respect to the provisions of this Act, which recognizes
that television and radio frequencies are in the public domain, that the license
to operate in such frequencies requires operation in the public interest, and
that in newscasts, news interviews, news documentaries, on-the-spot coverage
of news events, all sides of public controversies shall be given as fair an oppor-
tunity to be heard as is practically possible.

S. CoNF. REP. No. 1069, 86th Cong., 1st Sess. (1959), reprinted in 1959 U.S.C.C.A.N.
2564, 2582.

50. Arkansas AFL-CIO, 20 Media. L. Rep. at 2131, 1992 WL 350706 at *5, vacated
by 980 F.2d 1197 (8th Cir. 1993). See supra note 11 (setting forth the relevant portions
of the amendment).

51. Arkansas AFL-CIO, 20 Media. L. Rep. at 2131, 1992 WL 350706 at *5, vacated
by 980 F.2d 1197 (8th Cir. 1993).

52. Id.
53. Id. at 2131, 1992 WL 350706 at *6.
54. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).
55. Arkansas AFL-CIO, 20 Media L. Rep. at 2131-32, 1992 WL 350706 at *6, va-

cated by 980 F.2d 1197 (8th Cir. 1993).
56. Red Lion, 395 U.S. at 400-01.
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that the 1959 Amendment codified the fairness doctrine.5 7 The panel
stated that the court in Red Lion had merely ratified the FCC's en-
forcement of the doctrine and that any language in Red Lion sug-
gesting that the 1959 Amendment codified the fairness doctrine was
mere dicta.58 Finally, the panel cited the decision of the United States
Court of Appeals for the District of Columbia Circuit in Syracuse
Peace Council.5 9 In Syracuse Peace Council, the court ruled that the
FCC had the authority to change its long-standing interpretation of
the Act.60

The panel in Arkansas I agreed with the court in Syracuse Peace
Council and held that the elimination of the fairness doctrine was well
within the FCC's authority.61 The panel noted that the FCC was re-
quired only to offer a reasonable explanation for a change in interpre-
tation.6 2 The panel stated that the FCC's explanation was two-fold:
(1) the fairness doctrine was no longer useful because broadcast out-
lets were increasing; and (2) the fairness doctrine was "chilling" broad-
casters from presenting controversial issues.63 Based upon the FCC's
explanation, the panel refused to reverse the FCC's decision to aban-
don the doctrine "absent an abuse of... discretion."64

Judge John R. Gibson dissented from the panel's decision in Ar-
kansas 1.65 First, Judge Gibson argued that the full language of the
House conference report and the Senate floor debate regarding the
1959 Amendment indicated that Congress intended to codify the fair-
ness doctrine. 66 Second, Judge Gibson reasoned that the language

57. Arkansas AFL-CIO, 20 Media L Rep. at 2132, 1992 WL 35076 at *6. The court
noted that the Red Lion decision was not conclusive and that it did not bar the court's
decision in this case. Id.

58. Id. The court stated that the decision in Red Lion was ambiguous because the
issue of codification was not specifically brought before the Court. Id. Instead, the
Court in Red Lion addressed whether the FCC could enforce the fairness doctrine
against broadcasters. Red Lion, 395 U.S. at 370.

59. Arkansas, 20 Media L. Rep. at 2132, 1992 WL 350706 at *6, vacated by 980
F.2d 1197 (8th Cir. 1993).

60. Id. at 2132, 1992 WL 350706 at *6.
61. Id.
62. Id. The court stated that it would not "second guess reasonable agency ac-

tions." Id.
63. Id.
64. Id.
65. Id. at 2132, 1992 WL 350706 at *7 (Gibson, J., dissenting). Judge Gibson

agreed that the court had jurisdiction and that it "should refrain from adopting the D.C.
Circuit's analysis of section 315 in T.R.A.C. v. FCC." Id.

66. Id. at 2133, 1992 WL 350706 at *7 (Gibson, J., dissenting). The court had
stated that Congress had not intended to codify the fairness doctrine because there was
no mention of a fairness obligation in the House report. Id. at 2131, 1992 WL 350706 at
*6. The court relied on the statement from the Conference Committee report which
stated, "[tihe conferees feel that there is nothing in this language which is inconsistent
with the House substitute," to illustrate that the final Amendment did not encompass
the fairness requirement mentioned in the Senate version. Id. at 2131, 1992 W
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used by the Supreme Court in Red Lion confirmed that Congress did
more than merely authorize the FCC's interpretation of the fairness
doctrine. 67 Finally, Judge Gibson opined that the FCC's sudden de-
parture from the fairness doctrine would have a negative impact on
society 'because private broadcasters would control the public
airwaves.

68

B. THE CouwRs EN BA~c DECISION IN ARArsNAS II

The panel's decision in Arkansas I was subsequently withdrawn
and reheard en banc by the full court and delivered on December 7,
1993.69

1. Re-alignment of the FCC and the Arkansas AFL-CIO

In its petition for rehearing en banc, the Arkansas AFL-CIO
presented two arguments. 70 First, the Arkansas AFL-CIO argued
that the 1959 Amendment codified the fairness doctrine. 71 Second,
the Arkansas AFL-CIO argued that because the panel in Arkansas I
had determined that the language of the 1959 Amendment was incon-

350706 at *5-6. (quoting H.R. CoNF. REP. No. 1069, 86th Cong., 1st Sess. (1959), re-
printed in 1959 U.S.C.C.A.N. 2564, 2584).

However, Judge Gibson argued that the fairness standard was not omitted from the
final version of the Amendment and relied on the same statement from the Conference
Committee report which, read in full, stated, "[t]he conferees feel that there is nothing
in this language which is inconsistent with the House substitute. It is a restatement of
the basic policy of the 'standard of fairness' which is imposed on broadcasters under the
Communications Act of 1934." Arkansas AFL-CIO, 20 Media L. Rep. at 2132, 1992 WL
350706 at *7, vacated by 980 F.2d 1197 (8th Cir. 1993). (Gibson, J., dissenting) (quoting
H.R. CONF. REP. No. 1069, 86th Cong., 1st Sess. (1959), reprinted in 1959 U.S.C.C.A.N.
2564, 2584).

67. Id. at 2133, 1992 WL 350706 at *7-8 (Gibson, J., dissenting) Judge Gibson
relied on the following passage from Red Lion to support his conclusion that Congress
intended to codify the fairness doctrine: "[hIn adopting the new regulations the Commis-
sion was implementing congressional policy rather than embarking on a frolic of its
own." Id. at 2133, 1992 WL 350706 at *7 (Gibson, J., dissenting) (quoting Red Lion, 395
U.S. at 380).

68. Id. at 2133, 1992 WL 350706 at *8 (Gibson, J., dissenting). Judge Gibson re-
ferred to Judge Abner Mikva's dissent from the denial to rehear T.R.A.C. v. FCC en
banc as "particularly instructive." Id. (citing T.R.A.C. v. FCC, 806 F.2d 1115 (D.C.Cir.
1986)(Mikva, J., dissenting)). Judge Gibson also referred to Justice White's statement
in Red Lion that "[oltherwise, station owners and a few networks would have unfettered
power to make time available only to the highest bidders, to communicate only their
views on public issues, people and candidates, and to permit on the air only those with
whom they agreed." Id. (quoting Red Lion, 395 U.S. at 392).

69. Arkansas AFL-CIO v. FCC, 11 F.3d 1430 (8th Cir. 1993).
70. Petition for Rehearing and Suggestion for Rehearing en bane at 2-3, Arkansas

AFL-CIO v. FCC, 20 Media L. Rep. 2127, No. 92-1115, 1992 WL 350706 (8th Cir. 1992)
[hereinafter Petition for Rehearing].

71. Petition for Rehearing, supra note 70, at 3-8.
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clusive on the issue of codification, the case should be remanded to the
FCC under Chevron USA Inc. v. Natural Resources Defense Council.72

In its supplemental brief for the rehearing en banc, the FCC re-
versed its previous position and noted that the issue of whether the
1959 Amendment had effectively codified the fairness doctrine has
given rise to much disagreement. 7 The FCC admitted that the lan-
guage in the 1959 Amendment cannot be interpreted "by a court sim-
ply using the 'traditional tools of statutory construction.'" 74 The FCC
further admitted that the District of Columbia Circuit's opinion in
T.R.A.C. is not persuasive. 75 The FCC even acknowledged dissention
within the Commission itself on the issue. 76 However, the FCC did
not conclude that the fairness doctrine is codified. 77 Instead, the FCC
suggested that in light of the disagreement, the Commission should
undertake a more comprehensive examination of the codification
question.7S

Based upon this confusion and ambiguity, the FCC relied upon
Chevron for the argument that when a statute is ambiguous, an
agency's own interpretation of that statute "is entitled to substantial
judicial deference." 79 The FCC concluded that this deference is not
possible unless "the agency has actually construed the statute."80 The
FCC stated that because the agency had never effectively construed
the language in the 1959 Amendment, the issue of whether the fair-
ness doctrine had been codified should have been remanded to the
FCC for further review.81

2. The Opinion of the Eighth Circuit Sitting En Banc

The United States Court of Appeals for the Eighth Circuit sitting
en banc in Arkansas AFL-CIO v. FCC8 2 ("Arkansas 11') held that the
1959 Amendment did not codify the fairness doctrine.8 3 As a result,
the court stated that Chevron did not require a remand of the case to

72. 467 U.S. 837 (1984); Petition for Rehearing, supra note 70, at 8-13.
73. Respondent's Supplemental Br. for Rehearing en banc at 4-5, Arkansas AFL-

CIO, 20 Media L. Rep. 2127, No. 92-1115, 1992 WL 350706 (8th Cir. 1992) [hereinafter
Respondent's Supplemental Br. for Rehearing].

74. Respondent's Supplemental Br. for Rehearing, supra note 73, at 1 (quoting
Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 843 n.9 (1984).

75. Respondent's Supplemental Br. for Rehearing, supra note 73, at 6-7.
76. Id. at 5.
77. Id.
78. Id.
79. Id. at 4,7.
80. Id. at 8.
81. Id. at 8-10.
82. 11 F.2d 3d 1430 (8th Cir. 1993).
83. Arkansas AFL-CIO v. FCC, 11 F.3d 1430, 1441 (8th Cir. 1993).
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the FCC for further review.84 The court concluded that the FCC could
alter its use of the fairness doctrine under the statutory mandate to
"operate in the public interest."85

First, the court determined that the fairness doctrine was not
codified based upon its examination' of the legislative history of the
1959 Amendment.8 6 The court relied upon the same legislative his-
tory examined by the panel in Arkansas 1.87 The court concluded that
the 1959 Amendment was facially ambiguous. 8 However, the court
determined that it was apparent from the legislative history that Con-
gress had not intended to codify the fairness doctrine through the
1959 Amendment.8 9

Next, the court addressed whether its determination that the fair-
ness doctrine was not codified contradicted the decisions of the other
circuit courts and of the Supreme Court.90 The court noted that Red
Lion contained statements suggesting that the 1959 Amendment codi-
fied the fairness doctrine. 91 However, , the court noted that these
statements were contradicted by other statements in Red Lion that
suggested that the 1959 Amendment "merely expressed congressional
approval" of the doctrine. 92 The court concluded that neither Red
Lion nor any other prior circuit decisions resolved whether the fair-
ness doctrine was codified but merely discussed the doctrine in
dicta. 93

After concluding that congressional intent was clear and that the
fairness doctrine was not codified, the court stated that a remand of
the dispute to the FCC was not required.94 The court first addressed
SEC v. Chenery Corp.,95 which the Arkansas AFL-CIO used as sup-
port for the contention that the panel had "overstep[ped] its authority
by deciding the statutory codification issue on grounds other than
those provided by the FCC."96 The court noted that the Supreme

84. Id.
85. Id. at 1442.
86. Id. at 1436-39.
87. Compare Arkansas AFL-CIO, 11 F.3d at 1436-38 (examining the 1959 Amend-

ment's legislative history) with Arkansas AFL-CIO, 20 Media L. Rep. at 2130-32, 1992
WL 350706 at *4-6 (examining the 1959 Amendment's legislative history), vacated by
980 F.2d 1197 (8th Cir. 1993).

88. Arkansas AFL-CIO, 11 F.3d at 1438.
89. Id. at 1438-40.
90. Id. at 1439.
91. Id.
92. Id.
93. Id. However, the court did state that an examination of other circuits reflected

some uncertainty about the fairness doctrine rather than a conclusion as to the status of
the doctrine. Id.

94. Id. at 1439-40.
95. 318 U.S. 80 (1943).
96. Arkansas AFL-CIO, 11 F.3d at 1439-40.
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Court in Chenery stated that a reviewing court could affirm an agency
decision only on the same basis set forth by the agency.97 The court
concluded that the codification issue did not involve a determination
of fact or of policy, and that therefore the rule in Chenery did not apply
to the Arkansas AFL-CIO dispute. 98

The court then addressed whether Chevron mandated a remand
of the fairness dispute to the FCC.99 The court noted that under
Chevron a reviewing court must initially use "traditional tools of stat-
utory construction" to determine congressional intent of the statute
under review. 100 The court reasoned that under Chevron, deference to
the FCC's interpretation of the 1959 Amendment would have been ap-
plicable only if its language had been unclear after using the tradi-
tional tools of construction. 10 1 The court stated that it had not
"usurped any agency prerogative" by interpreting the 1959 Amend-
ment, but rather provided a basis for a correct legal interpretation. 102

Next, the court stated that when congressional intent cannot be
discerned under the first part of a Chevron analysis, judicial deference
to an agency becomes an issue.10 3 Upon finding that Congress clearly
did not intend to codify the fairness doctrine, the court explained that
Congress had intentionally left vague the language "operate in the
public interest."10 4 The court explained that under the second part of
Chevron, an agency has the authority to balance policy choices or to
choose which interests to enforce under a vague statutory mandate. 10 5

The court concluded that the FCC could change its interpretation of
its mandate to "operate in the public interest."10 6 The court then con-
cluded that the FCC could alter its interpretation because the weigh-
ing of policy choices had been delegated to the FCC by Congress. 10 7

The court stated that a remand was not necessary under Chevron
because the FCC had adequately explained its decision to-abandon the
fairness doctrine.' 0l The court recognized the arguments for aban-
doning the fairness doctrine made by the FCC in Syracuse Peace

97. Id. at 1440.
98. Id.
99. Id.

100. Id.
101. Id. The court stated that "[u]nder Chevron a court must conduct an independ-

ent review of the statute." Id.
102. Id.
103. Id. at 1441.
104. Id.
105. Id.
106. Id.
107. Id. The court also stated that "an agency interpretation of a statutory provi-

sion which conflicts with the agency's earlier interpretation is entitled to considerably
less deference than a consistently held agency view." Id. at 1441 n.11.

108. Id. at 1442.
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Council.10 9 As the panel had concluded, the court noted that the
FCC's cite to the Syracuse opinion was enough to support its argu-
ment that the doctrine was no longer necessary."i 0 The court con-
cluded that the FCC was free to change its policy and that it would not
make the FCC "reinvent the wheel" by requiring a more detailed ex-
planation of the FCC's rationale for abandoning the doctrine."'

Judge John R. Gibson dissented from the majority in Arkansas
AFL-CIO 11.112 The dissent refuted the majority's interpretation of
the legislative history of the 1959 Amendment and offered its own in-
terpretation of the legislative history.113 The dissent also reiterated
the argument that although there is language in Red Lion suggesting
that the 1959 Amendment merely authorized the fairness doctrine,
there is far more language in the opinion to support the argument that
Congress intended to codify the doctrine. 114 Finally, the dissent con-
cluded that a remand should have been granted in order to allow the
FCC an opportunity to review the 1959 Amendment. 115

In concluding that the legislative history of the 1959 Amendment
was unclear, the dissent stated that the House Conference Report sup-
ported the interpretation that Congress intended to codify the fairness
doctrine. 116 The dissent argued that a full reading of the House Con-
ference Report mentioned a "standard of fairness."117 The dissent
stated that comments made by members of Congress during a discus-
sion of the report "reaffirmed the viability of the fairness doctrine."" l8

Furthermore, the dissent criticized the court's failure to remand
the case for further agency proceedings upon request by both the FCC
and Arkansas AFL-CIO. 119 The dissent argued that the majority's re-
jection of the FCC's reliance upon the rationale in T.R.A.C., which
supported the agency's original position that the fairness doctrine was
not codified, was a sufficient basis for a remand to the FCC.120 The
dissent disagreed with the majority's limited view of Chenery, noting
that Chenery has "traditionally been interpreted more broadly."' 21

The dissent agreed with Judge Friendly's statement that "where the

109. Id.
110. Id. See supra notes 59-64 and accompanying text.
111. Arkansas AFL-CIO, 11 F.3d at 1442.
112. Id. at 1443 (Gibson, J., dissenting).
113. Id. at 1443-44 (Gibson, J., dissenting).
114. Id., at 1444 (Gibson, J., dissenting).
115. Id. at 1446 (Gibson, J., dissenting).
116. Id. at 1443 (Gibson, J., dissenting).
117. Id.
118. Id. at 1444 (Gibson, J., dissenting). See supra note 66 and accompanying text.
119. Arkansas AFL-CIO, 11 F.3d at 1444-46 (Gibson, J., dissenting). See supra

notes 70-81 and accompanying text.
120. Arkansas AFL-CIO, 11 F.3d at 1445 (Gibson, J., dissenting).
121. Id.
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agency has rested [a] decision on an unsustainable reason, the court
should generally reverse and remand even though it discerns a possi-
bility, even a strong one, that by another course of reasoning the
agency might come to the same result."12 2 Moreover, the 'dissent
noted that the reasoning which the FCC had relied upon in the initial
dispute at the agency level was recently rejected as incomplete by the
FCC and definitively rejected by the majority.123 The dissent argued
that these rejections alone were a sufficient basis for a remand to the
FCC.

124

The dissent concluded that failure to remand the dispute to the
FCC would be unwise in light of the confusion and ambiguity sur-
rounding the 1959 Amendment. 12 5 The dissent noted that Supreme
Court precedent suggests that appellate courts should defer to agency
interpretations of ambiguous statutes and that a remand would be the
most practical solution to the dispute over the fairness doctrine. 126

The dissent explained that FCC regulations affect broadcasters na-
tionwide and stated that "[it is undesirable for this circuit to an-
nounce a view of the statute when both parties ask that the FCC
reconsider the statute, particularly given the distinct possibility that
this court's decision will be the law in only seven states."127

BACKGROUND

A. CONGRESSIONAL ACTION

1. The Communications Act of 1934

Under the Communications Act of 1934 ("Act"), a broadcaster re-
ceives the right to broadcast in exchange for the broadcaster's agree-
ment to serve as a trustee for the public's interest.128  The public
interest standard found in the Act evolved directly from language con-

122. Id. (Gibson, J., dissenting) (quoting Henry J. Friendly, Chenery Revisited: Re-
flections on Reversal and Remand of Administrative Orders, 1969 DUKE L.J. 199, 222
(1969)).

123. Id.
124. Id.
125. Id. at 1445-46 (Gibson, J., dissenting).
126. Id. at 1446 (Gibson, J., dissenting).
127. Id.
128. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 379-80, 390 (1969); See Na-

tional Broadcasting Co., Inc. v. United States, 319 U.S. 190, 215-16 (1943) (noting that
the touchstone for allocating licenses is whether the applicant for a broadcast license
will serve the public interest); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 138 n.2
(1940) (stating that the FCC must determine which broadcaster will best serve the pub-
lic interest); see supra note 6 (setting forth relevant provisions of the Communications
Act of 1934).
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tained in the Radio Act of 1927.129 A sponsor of the Radio Act elabo-
rated on the public interest standard, stating that "licenses should be
issued only to those stations whose operation would render a benefit
to the public, are necessary in the public interest standard or would
contribute to the development of the art."' 30

The Federal Communications Commission ("FCC") developed the
fairness doctrine to ensure that broadcasters would operate in the
public interest. 131 In its 1949 Report on Editorializing by Broadcast
Licensees, the FCC issued a policy statement that established the fair-
ness doctrine's two-part duty.132 This duty required broadcasters to:
(1) adequately cover public issues; and (2) accurately reflect opposing
views in that coverage.' 33

The fairness doctrine derived from language in three sections of
the Act that required broadcast licensees to operate in the public in-
terest. 34 These three sections concern the FCC's role in granting
licenses, renewing licenses, and modifying licenses.' 35 Congress
stated in the Act that the FCC's mandate is to "from time to time, as
public convenience, interest, or necessity requires . . . [promulgate]
such rules and regulations and prescribe such restrictions and condi-
tions. . . . as may be necessary to carry out the provisions of this
chapter."136

129. Red Lion, 395 U.S. at 376-378; see Radio Act of 1927, Act of Feb. 23, 1927, Ch.
169, 44 Stat. 1162, 1163-64, repealed by Communications Act of 1934, 47 U.S.C. § 151
(1988). The Radio Act provided in relevant part:

The licensing authority, if public convenience, interest, or necessity will be
served thereby, subject to the limitations of this Act, shall grant to any appli-
cant therefor a station license provided for by this Act.

In considering applications for licenses and renewals of licenses, when an
in so far as there is a demand for the same, the licensing authority shall make
such a distribution of licenses, bands of frequency of wave lengths, periods of
time for operation, and of power among the different States and communities
as to give fair, efficient, and equitable radio service to each of the same.

47 U.S.C. § 151 (1988).
130. 67 CONG. REc. 5479 (1927) (commenting on the need for legislation) (statement

of Representative White).
131. Red Lion, 395 U.S. at 377; see 1949 REPORT ON EDrrORLALZING BY BROADCAST

LICENSEES, 13 F.C.C. 1246, 1249-50 (1949) (discussing the two-part duty of the fairness
doctrine).

132. 1949 REPORT ON EDITORIALIZING BY BROADCAST LICENSEES, 13 F.C.C. at 1249-
50, 1257-58.

133. 1949 REPORT ON EDITORIALIZING BY BROADCAST LICENSEES, 13 F.C.C. at 1257-
58; Red Lion, 395 U.S. at 377.

134. Red Lion, 395 U.S. at 378-80; see supra note 6 (setting forth relevent provisions
of the Communications Act).

135. Red Lion, 395 U.S. at 379-80; see supra note.6 (setting forth relevant provisions
of the Communications Act).

136. 47 U.S.C. §§ 303, 303(r)(1988); see supra note 6 (setting forth relevant portions
of the Communications Act).
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2. The 1959 Amendment to the 1934 Communications Act

Section 315 of the Act originally provided that if a broadcaster
supplies air time to a candidate for public office, the broadcaster must
give other candidates running for the same office equal opportunities
for air time. 137 In 1959, Congress amended section 315 to exclude cov-
erage by news broadcasters of political events from the equal opportu-
nities requirements.'13 The 1959 Amendment to the Act ("1959
Amendment") was passed in response to an administrative decision in
In re Petitions of Columbia Broadcasting System, Inc. ("Lar Daly").139

In Lar Daly, the FCC attempted to apply the "equal opportuni-
ties" requirement of section 315 to the coverage of candidates during
newscasts.140 Congress feared that application of the fairness doc-
trine to newscasts would distort news coverage of elections because
every time a newscast mentioned an election the fairness doctrine
would be invoked. 141 As a result, Congress added a provision to the
1959 Amendment so that the overlying public interest standard would
not be altered. 142 The last sentence of the 1959 Amendment gives rise
to the codification controversy. 143 That provision states that broad-
casters are not relieved "from the obligation imposed upon them under
[the Act] to operate in the public interest and to afford reasonable op-
portunity for the discussion of conflicting views on issues of public
importance." 144

137. Red Lion, 395 U.S. at 380; see Communications Act of 1934, Ch. 652, § 315, 48
Stat. 1088 (1934) (amended 1959). Section 315, prior to amendment, provided in rele-
vant part:

If any licensee shall permit any person who is a legally qualified candidate
for any public office to use a broadcasting station, he shall afford equal oppor-
tunities to all other such candidates for that office in the use of such broadcast-
ing station, and the Commission shall makes rules and regulations to carry
this provision into effect: Provided, That such licensee shall have no power of
censorship over the material broadcast under the provisions of this section. No
obligation is hereby imposed upon any licensee to allow the use of its station by
any such candidate.

Id.
138. Red Lion, 395 U.S. at 380; see supra note 11 (setting forth the relevant text of

the amendment).
139. 26 F.C.C. 715 (1959); Branch v. FCC, 824 F.2d 37, 43-44 (D.C. Cir. 1987);

Karen Sue Naylor, Note, Equal Time Equals Unequal Treatment to Newscast Candi-
dates, 9 Loy. ENT. L.J. 283, 285-86 (1989).

140. In re Petitions of Columbia Broadcasting System, Inc. ("Lar Daly'), 26 F.C.C.
715, 750-751 (1959).

141. Note, 9 Loy. ENT. L.J. at 285-86.
142. Id. at 290-91; see supra note 11 (setting forth the relevant text of the

amendment).
143. Karen A. Greco, Comment, Regulating Teletext: Can Traditional Broadcast

Principles Justify Government Regulation After TRAC v. FCC? 38 SYRACUSE L. REv.
1101, 1108-09 (1989).

144. Communications Act of 1934, 47 U.S.C. § 315 (1988).
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Following the adoption of the 1959 Amendment, the FCC contin-
ued to enforce the fairness doctrine. 145 However, modern changes in
the broadcasting industry have prompted the FCC to examine the ef-
fectiveness of the fairness doctrine and to question whether the 1959
Amendment codified the doctrine. 146

B. THE FCC RESPONSE TO THE CODIFICATION CONTROVERSY

The FCC formally questioned the vitality of the fairness doctrine
in a 1985 document entitled the Fairness Report ("Report").147 The
Report stated that the language in the 1959 Amendment gave rise to
three possible interpretations. 148 The first interpretation was that
the Amendment fully codified the fairness doctrine. 149 The second in-
terpretation was that the Amendment incorporated the fairness doc-
trine only as it related to political broadcasting.150 The third
interpretation was that Congress did not intend to codify the fairness
doctrine by amending the Act, but intended merely to acknowledge
and preserve the FCC's administrative policy.' 5 ' The FCC found sup-
port for all three interpretations. 152 The FCC noted that this support
was found in "the statutory language of section 315 as amended in the
1959 amendment to the Communications Act, its legislative history,
subsequent court and legislative interpretations, as well as our own
past interpretations." 153

However, the FCC refused to conclude whether the doctrine had
been codified by the 1959 Amendment.' 54 The FCC stated that the

145. Letter to Oren Harris, 40 F.C.C. 582, 583 (1963); see In re Obligations of Broad-
cast Licensees Under the Fairness Doctrine, 23 F.C.C.2d 27, 27-28 (1970)(noting that
because the 1959 Amendment effectively codified the fairness doctrine, broadcasters
had to comply with the doctrine); 1974 FAiRNEss REPORT, 48 F.C.C.2d 1, 2-9 (1974)(not-
ing that the fairness doctrine benefits broadcast journalism).

146. Greco, 38 SYRACUSE L. Rv. at 1107-08; see 1985 Fairness Report, 102 F.C.C.2d
143, 246-47 (1985).

147. 1985 FmRNEss REPORT, 102 F.C.C.2d at 145, 246-47.
148. Id. at 232.
149. Id.
150. Id.
151. Id.
152. Id. The FCC's 1985 Fairness Report also questioned whether the fairness doc-

trine continued to serve the public interest. Id. at 225. Specifically, the FCC stated
that the fairness doctrine served to chill speech and was therefore no longer in the pub-
lic interest. Id. at 246.

153. 1985 FAIRNEss REPORT, 102 F.C.C.2d at 232.
154. Id. at 246. The FCC stated:

As demonstrated by the conflicting evidence found in the record, reaching a
conclusion as to whether or not Congress has mandated our retention of the
fairness doctrine is a difficult determination. We believe it unnecessary, how-
ever, to reach a definitive conclusion on this matter given our determination to
defer action concerning the fairness doctrine pending review by Congress of the
record compiled in this proceeding.

1985 FAIRNEss REPORT, 102 F.C.C.2d at 246.
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codification issue was unclear and refused to repeal the doctrine ab-
sent an express ruling from Congress regarding the FCC's man-
date.155 Currently, the fairness doctrine regulations have not been
formally rescinded by the FCC.156

In the Report, the FCC noted that many federal courts had ad-
dressed the question of whether the 1959 Amendment effectively codi-
fied the fairness doctrine.' 5 7 The FCC stated that most of the federal
cases merely determined that the doctrine was either codified or not
codified without providing a well-reasoned opinion.'5 8

C. JUDICIAL TREATMENT OF THE FAIRNESS DOCTRINE

In Red Lion Broadcasting v. FCC,159 the United States Supreme
Court addressed the FCC's authority to require broadcasters to ad-
here to the fairness doctrine. 160 In Red Lion, the FCC sought to en-

155. 1985 FARNESS REPORT, 102 F.C.C.2d at 246-47. The Commission stated:
The doctrine has been a long-standing administrative policy and a central tenet
of broadcast regulation in which Congress has shown a strong although often
ambivalent interest .... Because of the intense Congressional interest in the
fairness doctrine and pendency of legislative proposals, we have determined
that it would be inappropriate at this time to eliminate the fairness doctrine.

Id. at 247.
However, the FCC has not acted in accordance with the wishes of Congress. David

Crook, Congress Set to Battle FCC Over Fairness Ruling, L.A. TIMES, Aug. 10, 1987,
Calendar at 1. Debate over the fairness doctrine has prompted heated arguments be-
tween the FCC and Congress. Id. After learning that the FCC was planning to repeal
the doctrine, Congress expressed a warning to the FCC "to keep its hands off the policy
that required radio and TV stations to cover controversial issues of public importance
and to provide reasonable opportunities for all sides to air their views." Id. Senator
Ernest F. Hollings stated, "I don't like [the FCC's action]. . .-. It's a total disregard for
the guidelines that we in the Congress set out. They don't seem to care .... Generally
they're irresponsible." Id.

156. 47 C.F.R. § 73.1910 (1990); 1985 FuRNEss REPORT, 102 F.C.C.2d at 246-47.
157. 1985 FAIRNEss REPORT, 102 F.C.C.2d 243.
158. Id. The FCC explained that many courts have merely adopted the Commis-

sion's interpretation as to whether the fairness doctrine was codified. Id. See Lisa Frost
Morton, Comment, From Fair to Unconstitutional: The History and Future of the Fair-
ness Doctrine, 18 CUMB. L. Rsv. 743, 756 (1988) (noting that decades ofjudicial opinions
have not solved the issue of whether the fairness doctrine has been codified). For a view
of conflicting cases discussing the fairness doctrine compare Maier v. FCC, 735 F.2d
220, 225 nn.4, 5 (7th Cir. 1984)(stating that "the fairness doctrine was explicitly in-
cluded in the Communications Act") and Larus & Brother Co. v. FCC, 447 F.2d 876, 882
(4th Cir. 1971) (stating that "[s]ection 315 ... provides a statutory basis for the...
fairness doctrine") with Telecommunications Research & Action Center v. FCC,. 801
F.2d 501, 518, rehearing en banc denied, 806 F.2d 1115 (D.C. Cir. 1986), cert. denied,
482 U.S. 919 (1987) (holding that the 1959 Amendment did not mandate the fairness
doctrine) and Public Interest Research Group v. FCC, 522 F.2d 1060, 1066 (1st Cir.
1975) cert. denied, 424 U.S. 965 (1976) (stating that the 1959 Amendment lends mere
approval to the fairness doctrine).

159. Red Lion Broadcasting Co., Inc. v. FCC, 395 U.S. 367 (1969).
160. Id. at 379-86.
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force the fairness doctrine against Red Lion Broadcasting.1 6
1 Red

Lion Broadcasting had run a program on its station that personally
attacked Fred Cook, an author.162 The Court addressed the FCC's
claim that under the fairness doctrine, Red Lion Broadcasting had an
obligation to send the transcript and to provide reply time to Cook.163

Red Lion Broadcasting argued that the FCC lacked authority to en-
force the fairness doctrine against it.164

The Court upheld the FCC's authority to enforce the fairness doc-
trine.165 The Court stated that "[t]he fairness doctrine... is approv-
ingly reflected in legislative history."' 66 The Court noted that in the
1959 Amendment, Congress recognized that the fairness doctrine was
necessary to guarantee that the public interest standard was pre-
served under the Act. 167 The Court suggested that language in the
1959 Amendment "imposed a duty on broadcasters to discuss both
sides of controversial public issues."'68 Furthermore, the Court noted
that for thirty years the FCC's interpretation of the Act was left undis-
turbed until Congress accepted the FCC's interpretation by passing
the 1959 Amendment:

Subsequent legislation declaring the intent of an earlier stat-
ute is entitled to great weight in statutory construction. And
here this principle is given special force by the equally vener-
able principle that the construction of a statute by those
charged with its execution should be followed unless there
are compelling indications that it is wrong, especially when
Congress has refused to overturn the administrative con-
struction, but has ratified it with positive legislation.169

The Court held that the FCC was authorized under the Act to enforce
the fairness doctrine. 170 However, the Court did not specifically de-

161. Id. at 372.
162. Id. at 371-72. Reverend Billy James Hargis discussed Fred J. Cook's book enti-

tled "Goldwater-Extremist on the Right." Id. Hargis attacked Cook stating that "Cook
had defended Alger Hiss and attacked J. Edgar Hoover and the Central Intelligence
Agency and that he had now written a 'book to smear and destroy Barry Goldwater.'"
Id.

163. Red Lion, 395 U.S. at 372.
164. Id. at 370.
165. Id. at 375.
166. Id. at 380.
167. Id. The Court stated that "[i]n other words, the amendment vindicated the

FCC's general view that the fairness doctrine inhered in the public interest standard."
Id.

168. Red Lion, 395 U.S. at 380. The Court further stated that "[the] language [in
the 1959 Amendment] makes it very plain that Congress, in 1959, announced that the
phrase 'public interest' which had been in the Act since 1927, imposed a duty on broad-
casters to discuss both sides of controversial public issues." Id.

169. Red Lion, 395 U.S. at 380-82.
170. Id. at 400-01. The Court stated:
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termine whether the fairness doctrine had been effectively codified by
Congress in the 1959 Amendment. 171

In Telecommunications Research & Action Center v. FCC
("T.R.A.C."), 172 the United States Court of Appeals for the District of
Columbia Circuit addressed whether the "equal opportunities" re-
quirement of the Act applied to teletext.173 The FCC argued that the
fairness doctrine had not been codified but was merely ratified by the
1959 Amendment. 174 Based upon this interpretation, the FCC argued
that it was not compelled to apply the fairness doctrine to new tech-
nologies, such as teletext.175 Conversely, the petitioners argued that
the fairness doctrine was an inherent component of the public interest
standard and that its enforcement was therefore mandated. 176

The court's analysis focused on two inquiries. 177 First, the court
inquired as to whether Congress had merely authorized the fairness
doctrine, or had implicitly incorporated the doctrine through the 1959
Amendment. 178 The court found that Congress had mandated the
broad public interest standard expressed in the Act but had left the
interpretation of that standard to the FCC.179 Therefore, the court
concluded that while the 1959 Amendment served to authorize the

Thirty years of consistent administrative construction left undisturbed by Con-
gress until 1959, when that construction was expressly accepted, reinforce the
natural conclusion that the public interest language of the Act authorized the
Commission to require licensees to use their stations for discussion of public
issues, and that the FCC is free to implement this requirement by reasonable
rules.

Id. at 382.
171. 1985 FAIRNESS REPORT, 102 F.C.C.2d at 240. However, the language in Red

Lion may be read as finding the fairness doctrine codified in relation to political broad-
casting requirements. Red Lion, 395 U.S. at 382. The Court stated:

The objectives of § 315 themselves could readily be circumvented but for the
complementary fairness doctrine ratified by § 315. The section applies only to
campaign appearances by candidates, and not by family, friends, campaign
managers, or other supporters. Without the fairness doctrine, then, a licensee
could ban all campaign appearances by candidates themselves from the air and
proceed to deliver over his station entirely to the supporters of one slate of
candidates, to the exclusion of all others.... It is the fairness doctrine as an
aspect of the obligation to operate in the public interest, rather than § 315,
which prohibits the broadcaster from taking such a step.

Id. at 382-83.
172. 801 F.2d 501 (D.C. Cir. 1986).
173. Telecommunications Research and Action Center ("T.R.A.C.") v. FCC, 801 F.2d

501, 513-16 (D.C. Cir. 1986), rehearing en banc denied, 806 F.2d 1115 (D.C.Cir. 1986),
cert. denied, 482 U.S. 919 (1987). Teletext was defined by the court as an electronic
communications system in which printed matter is broadcast by a television station and
graphically displayed on a television set. Id. at 503.

174. T.R.AC., 801 F.2d at 504.
175. Id.
176. Id. at 505.
177. Id. at 517-18.
178. Id. at 517.
179. Id. at 517-18.
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FCC's enforcement of the fairness doctrine, the 1959 Amendment did
not mandate its enforcement.' 80

Second, the court inquired whether the FCC could depart from its
long-standing use of the fairness doctrine.'"" The court concluded
that the FCC's decision to exempt teletext from the fairness doctrine
was not arbitrary and that therefore the FCC had acted within its ad-
ministrative authority.' 8 2

D. JUDICIAL REVIEW OF AN AGENCY'S STATUTORY INTERPRETATION

Upon review of an administrative decision, a court must decide
whether to defer to an agency's interpretation of its governing statu-
tory mandate.18 3 The scope of such deference has not been clearly de-
lineated and has given rise to considerable debate.' 84 Therefore,
courts differ on how much deference should be given to an administra-
tive interpretation of a statute.'8 5 The moderate view explains that

180. Id. at 518.
181. Id. at 517.
182. Id. at 518. A request for a rehearing en banc of T.R.A.C. was denied. Telecom-

munications Research and Action Center ("T.R.A.C. I/F) v. FCC, 806 F.2d 1115, 1116
(8th Cir. 1986). Judge Mikva dissented from the denial of a rehearing. Id. at 1116
(Mikva, J., dissenting). Judge Mikva argued that the panel had incorrectly applied the
first part of its analysis. Id. Judge Mikva noted that in T.R.A.C., the court's interpreta-
tion of the legislative history behind the 1959 Amendment was "flatly wrong." Id. Judge
Mikva argued that the court in T.R.C. had failed to acknowledge Congress' intent to
codify the doctrine. Id. Finally, Judge Mikva argued that through the 1959 Amend-
ment, Congress had authorized the FCC's application of the fairness doctrine as a way
to fulfill the public interest requirement. Id. Judge Mikva noted that Congress ratified
the fairness doctrine with positive legislation, specifically the 1959 Amendment. Id.

183. James T. O'Reilly, Judicial Review of Agency Deregulation: Alternatives and
Problems for the Courts, 37 VAND. L. REv. 509, 509 (1984).

184. Eric M. Braun, Note, Coring the Seedless Grape: A Reinterpretation of Chevron
U.S.A. Inc. v. FCC, 87 COLUM. L. REV. 986, 987-88 (1987). See Russell L. Weaver, A
Foolish Consistency is the Hobgoblin of Little Minds, 44 BAYLOR L. REv. 529, 531-62
(1992) (discussing varying levels of judicial review); Hon. Abner J. Mikva, The Chang-
ing Role of Judicial Review, 38 ADMIN. L. REV. 115, 124-134 (1986) (discussing judicial
review in the era of deregulation); Colin S. Diver, Statutory Interpretation in the Admin-
istrative State, 133 U. PA. L. REv. 549, 562-98 (1985) (discussing judicial methods of
review and deference).

185. Note, 87 COLUM. L. REV. at 988. Factors that a court may consider when deter-
mining deference include:

(1) whether the agency construction was rendered contemporaneously with the
statute's passage; and (2) whether the agency's construction is of long-standing
application; and (3) whether the agency has maintained its position consist-
ently (even if infrequently); and (4) whether the public has relied on the
agency's interpretation; and 5) whether the interpretation involves a matter of
"public controversy"; and (6) whether the interpretation is based on "expertise"
or involves a "technical and complex" subject; and (7) whether the agency has
rule making authority; and (8) whether agency action is necessary to set the
statute in motion; and (9) whether Congress was aware of the agency interpre-
tation and failed to repudiate it; and (10) whether the agency has expressly
addressed the application of the statute to its proposed action.

Diver, 133 U. PA. L. REv. at 562 n.95.
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an agency's interpretation of a statute is given greater weight than
judicial interpretations.186 Under this view, a court will defer to an
agency's interpretation if the interpretation is reasonable and based
on the agency's experience and expertise in the field.' 8 7 A court may
also grant deference to an agency when the agency's expertise is com-
bined with other factors, such as ambiguous statutory language.' 88

1. Review of an Agency's Interpretation of its Governing Statute

In Chevron U.S.A., Inc. v. Natural Resources Defense Council,'8 9

the United States Supreme Court developed a two-part test for courts
to apply in determining the validity of an agency's interpretation of its
governing statute. 190 In Chevron, the Court reviewed the Environ-
mental Protection Agency's ("EPA7) construction of the Clean Air Act
Amendments of 1977 ("the EPA Amendments").19 1 The EPA Amend-
ments required the EPA to implement a program that regulated "sta-
tionary sources of air pollution" through the use of permits. 19 2 The
dispute centered upon the EPA's interpretation of the term "station-
ary source."193

Before addressing the EPA's interpretation of the EPA Amend-
ments, the Court explained the two-part test.194 Under the first part
of the test, a court must ask "whether Congress has directly spoken to
the precise question at issue."195 The Court explained that if the clear

186. Diver, 133 U. PA. L. Rlv. at 562.
187. Chevron U.S.A. Inc. v. NRDC, 462 U.S. 837, 843-44 (1984).
188. Note, 87 COLum. L. REv. at 989, 993.
189. 467 U.S. 837 (1984).
190. Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837, 842-43 (1984). But see Note, 87

COLUM. L. REv. at 992-93 & n.63 (discussing the uncertainty the lower federal courts
have expressed in applying Chevron's two-step analysis).

191. Chevron, 467 U.S. at 839-40.
192. Id. at 840.
193. Id. at 840-41.
194. Id. at 842-43.
195. Id. at 842. For a discussion of approaches and methods of statutory interpreta-

tion, see generally, Chief Judge Stephen Breyer, On the Uses of Legislative History in
Interpreting Statutes, 65 S. CAL. L. REv. 845, 848-69 (1992) (discussing the criticisms
and beneficial uses of legislative history in statutory interpretation); William D. Popkin,
An "Internal" Critique of Justice Scalia's Theory of Statutory Interpretation, 76 MiNN. L.
REv. 1133, 1155-59 (1992) (discussing Chevron's doctrine of deference to agency rules
and the Scalia/Stevens debate on how- statutory ambiguity should be treated); Peter L.
Strauss, When the Judge Is Not the Primary Official with Responsibility to Read:Agency
Interpretation and the Problem of Legislative History, 66 CHi.-KErrr L. REv. 321, 333-35,
351-53 (1990) (discussing Chevron's approach to indeterminate statutes); Nicholas S.
Zeppos, Legislative History and the Interpretation of Statutes: Toward a Fact Finding
Model of Statutory Interpretation, 76 VA. L. REv. 1295, 1299-1335 (1990) (explaining
and critiquing the texualist approach to statutory interpretation); Peter C. Schanck, An
Essay on the Role of Legislative Histories in Statutory Interpretation, 80 LAw LIAR. J.
391, 391414 (1988) (discussing the effectiveness of legislative history as a tool in statu-
tory interpretation).
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intent is discernable, both the court and the agency must give effect to
the "unambiguously expressed intent of Congress." 196 However, the
Court stated that "[i]f a statute is silent or ambiguous with respect to
the specific issue, the question for the court is whether the agency's
answer is based on a permissible construction of the statute."197

Second, if the reviewing court determines that the language of the
statute is unclear, then the court must defer to the agency's interpre-
tation of the statute. 198 The Court stated that a reviewing court may
not "impose its own construction on the statute."199 The Court noted
that an agency's reasonable interpretation is given controlling weight
unless the interpretation is "arbitrary, capricious, or manifestly con-
trary to the statute."200

In applying the two-part test, the Court discussed the role agency
expertise plays in statutory construction. 201 The Court suggested
that an administrative agency's main role in statutory construction is
to use its expertise to define vague statutory standards, which Con-
gress itself does not have the technological expertise to define. 20 2 The

196. Chevron, 467 U.S. at 842-43.
197. Id. at 843. See ALFRED C. AMAN, JR., ADMINISTRATIVE LAW IN A GLOBAL ERA,

72-77, 107-21 (1992) (discussing judicial approaches to agency action).
198. Chevron, 467 U.S. at 843. The Court stated, "The power of an administrative

agency to administer a congressionally created .. program necessarily requires the
formulation of policy and the making of rules to fill any gap left, implicitly or explicitly,
by Congress." Id. (quoting Morton v. Ruiz, 415 U.S. 199, 231 (1974)); see Rust v. Sulli-
van, 111 S. Ct. 1759, 1767 (1991) (noting that when a statute's language is ambiguous, a
court should defer to the agency interpretation).

199. Chevron, 467 U.S. at 843. The Court noted that when Congress enacts a stat-
ute containing vague terms, an administrative agency should interpret those terms. Id.
at 843-44. The Court stated:

We have long recognized that considerable weight should be accorded to an
executive department's construction of a statutory scheme it is entrusted to
administer, and the principle of deference to administrative interpretations
has been consistently followed by this Court whenever decision as to the mean-
ing or reach of a statute has involved reconciling conflicting policies, and a full
understanding of the force of the statutory policy in the given situation has
depended upon more than ordinary knowledge respecting the matters sub-
jected to agency regulations.

Id. at 844-45 (quoting United States v. Shimer, 367 U.S. 374, 382 (1961). See SEC v.
Chenery Corp., 332 U.S. 194, 196 (1947) (stating that a reviewing court may affirm an
agency's action based solely upon the reasoning offered by the agency).

200. Chevron, 467 U.S. at 844. See Int'l Ladies' Garment Workers' Union v. Dono-
van, 722 F.2d 795, 821 (D.C. Cir. 1983) (stating that "the Supreme Court has never
indicated that when an agency is making a predictive judgment it need not engage in
reasoned decision making").

201. Chevron, 467 U.S. at 844.
202. Id. at 865. The Court stated that "[iun these cases the Administrator's interpre-

tation represents a reasonable accommodation of manifestly competing interests and is
entitled to deference." Id. See FCC v. Natl Citizens Comm. for Broadcasting, 436 U.S.
775, 814 (1978) (stating that "a forecast of the direction in which future public interest
lies necessarily involves deductions based on the expert knowledge of the agency")
(quoting FPC v. Transcontinental Gas Pipeline Corp., 365 U.S. 1, 29 (1961)).
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Court noted that a court must not undertake its own construction of a
statute when Congress has specifically developed an administrative
agency for that purpose:

If Congress has explicitly left a gap for the agency to fill,
there is an express delegation of authority to the agency to
elucidate a specific provision of the statute by regulation.
Such legislative regulations are given controlling weight un-
less they are arbitrary, capricious, or manifestly contrary to
the statute.20 3

The Court identified the vague statutory terms found in the EPA's
authorizing statute as evidence that Congress had intended to defer to
the expertise of the agency.204 The Court reasoned that the presence
of ambiguous language in the statute evidenced congressional intent
to enlarge the EPA's power to define broad statutory terms. 20 5

2. Review of Agency Rule Making

Judicial review of an agency's interpretation of its governing man-
date may be distinguished from judicial review of an agency's efforts
to rescind or promulgate a regulation under that mandate.20 6 Review
of an agency's policy decisions under its statutorily mandated author-
ity is granted by the Administrative Procedure Act ("APA"). 20 7 Under
the APA, a court may declare an agency rule invalid if the rule's adop-

203. Chevron, 467 U.S. at 843-44.
204. Id. at 861-62.
205. Id.
206. Note, 87 COLUM. L. REv. at 999 n.101.
207. The Administrative Procedure Act ("APA"), 5 U.S.C. § 706 (1988). Section 706

provides in relevant part:
To the extent necessary to decision and when presented, the reviewing

court shall decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or applicability of the terms
of an agency action. The reviewing court shall-

(1) compel agency action unlawfully withheld or unreasonably delayed;
and

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or

short of statutory right;
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections

556 and 557 of this title or otherwise reviewed on the record of an agency
hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to
trial de novo by the reviewing court.

5 U.S.C. § 706 (1988).

[Vol. 27



FAIRNESS DOCTRINE

tion, termination, or modification is "arbitrary or capricious."208 De-
regulation during the Presidency of Ronald Reagan has helped to
clarify the meaning of the "arbitrary and capricious" standard because
disputes arising out of deregulation have forced courts to attach mean-
ings to the terms "arbitrary and capricious."20 9

In Motor Vehicle Manufacturers Association of the United States,
Inc. v. State Farm Mutual Automobile Insurance Co.,210 the United
States Supreme Court applied the "arbitrary and capricious" standard
in examining the National Highway Traffic Safety Administration's
("NHTSA") rescission of the passive restraint requirement for new
automobiles. 2 11 Under Congressional authorization, the NHTSA was
required to promulgate safety standards with respect to "relevant
available motor vehicle safety data" and to consider whether the
safety standards were "reasonable, practical and appropriate for the
particular type of motor vehicle."2 12 The NHTSA issued a passive re-
straint regulation, which directed auto manufacturers to install air
bags or passive seat belts in all new cars by 1984.213 However, the
NHTSA subsequently rescinded the regulation, believing that the pas-
sive restraints would not produce significant safety benefits.2 14 The
Court addressed whether NHTSA's revocation of the regulation was
invalid.

2 15

The NHTSA's judgment reflected not a change of opinion on the
effectiveness of the technology, but a change in plans by the automo-
bile industry.2 16 The NHTSA argued that because it appeared that
the industry would install passive belts instead of air bags and be-
cause the belts could be detached, no significant lifesaving benefits
would result from the regulation.2 17 The NHTSA also argued that the
restraint requirement was no longer reasonable or practical because it
was impossible to predict whether the regulation would lead to in-
creased usage of seat belts.2 18 The NHTSA claimed that the public

208. Citizens to Preserve Overtone Park, Inc. v. Volpe, 401 U.S. 402, 413-14 (1971);
see supra note 208 (setting forththe relevant provisions of the APA).

209. O'Reilly, 37 VAND. L. REV. at 519. However, Judge Abner J. Mikva admits that
the standard of review under the APA could use a revision because Congress' delegation
of authority to administrative agencies has grown dramatically since 1946 and the stan-
dards of review have not been able to keep up. Mikva, 57 U. CHi. L. REV. at 540.

210. 463 U.S. 29 (1983).
211. Motor Vehicle Mfrs. Ass'n of the United States, Inc. v. State Farm Mut. Auto-

mobile Ins. Co., 463 U.S. 29, 40-41 (1983).
212. Id. at 33.
213. Id. at 37.
214. Id. at 38.
215. Id. at 46.
216. Id. at 38.
217. Id. at 38-39.
218. Id. at 51.
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would lose faith in the NHTSA and in motor vehicle safety standards
in general if the agency was required to enforce a regulation that was
ineffective.219

Initially, the Court stated that it would review the NHTSA's ac-
tions under the informal rule-making procedures of the APA.2 20 The
Court noted that it must apply the same scope of review to the
NHTSA's recision of the passive restraint requirements as it would
apply if the agency was establishing a new rule. 22 1 The Court ex-
plained that it could set aside the NHTSA's decision to rescind upon a
determination that the decision was "arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with the law."22 2

The Court listed four factors to use in determining whether the
NHTSA's action was arbitrary or capricious: (1) whether the NHTSA
relied upon factors not intended by Congress; (2) whether the NHTSA
"failed to consider an important aspect of the problem"; (3) whether
the NHTSA "offered an explanation for its decision that runs counter
to the evidence"; or (4) whether the NHTSA acted in such a manner
that its actions "could not be ascribed to a difference in view or the
product of agency expertise."223 The Court stated that it lacked the
power to correct deficiencies in the NHTSA's reasoning but that the
judiciary could uphold the reasoning "if the agency's path may be rea-
sonably discerned."224

The Court concluded that the NHTSA's rescission of the safety
standard was "arbitrary and capricious."225 The Court based its hold-
ing on several factors. 226 First, the Court noted that the NHTSA
failed to consider modifying the passive restraint regulation as an al-
ternative to repealing it. 22 7 The Court explained that although the
NHTSA concluded that a specific technology would not produce the
anticipated safety benefits, that conclusion did not relieve the NHTSA
of its duty to formulate an overall safety standard.228

219. Id. at 39.
220. Id. at 41.
221. Id.
222. Id.
223. Id. at 43.
224. Id. (citing Chenery, 332 U.S. at 196; Bowman Transp., Inc. v. Arkansas Best

Freight Sys., Inc., 419 U.S. 281, 286 (1974)). See Mayo v. Schiltgen, 921 F.2d 177, 179
(8th Cir. 1990) (stating that if an agency's "rationale is inadequate or improper the
court must reverse and remand for the agency to consider whether to pursue a new
rationale for its decision or perhaps to change its decision").

225. State Farm, 463 U.S. at 56.
226. Id. at 46-49.
227. Id. at 46.
228. Id. at 47.

[Vol. 27



FAIRNESS DOCTRINE

Second, the Court questioned the logical consistency of the
NHTSA's claim that individuals would detach the belts.229 The Court
noted that even if this conclusion was correct, assumed noncompliance
did not alleviate the need for a restraint standard.230 In fact, the
Court noted that the safety standard could be better served by a modi-
fication of the restraint requirement rather than by a recision of it.231

Finally, the Court noted that the NHTSA should have searched
for alternative ways of achieving the objectives of the safety stan-
dards.232 The Court suggested that the NHTSA incorrectly relied
upon the failure of the automobile industry to produce technologies
that would comply with the NHTSA's standard as a basis for aban-
doning the restraint requirement. 233 The Court noted that the
NHTSA had the authority to promulgate "technology-forcing" regula-
tions to ensure that the safety standard was met.2 34 Under these
facts, the Supreme Court opined that the NHTSA's decision to aban-
don its standards failed the "arbitrary and capricious" standard.235

The Court stated that "[e]xpert discretion is the lifeblood of the admin-
istrative process, but 'unless we make the requirements for adminis-
trative action strict and demanding, expertise, the strength of modern
government, can become a monster which rules with no practical lim-
its on its discretion.'- 236

In Syracuse Peace Council v. FCC,23 7 the United States Court of
Appeals for the District of Columbia Circuit applied the "arbitrary and
capricious" standard when addressing whether the FCC could aban-
don the fairness doctrine. 238 The Syracuse Peace Council alleged that
the FCC had failed to enforce the fairness doctrine against Meredith
Corporation, a licensee of a Syracuse, New York, television station.239

The Syracuse Peace Council maintained that Meredith ran several ad-
vertisements that stated a nuclear power plant would be a "sound in-
vestment for New York," but failed to broadcast conflicting views on
the issue.240

The FCC presented the court with two arguments to demonstrate
that abandonment of the fairness doctrine was not "arbitrary or capri-

229. Id.
230. Id.
231. Id. at 46.
232. Id. at 48.
233. Id at 49.
234. Id.
235. Id. at 56.
236. Id. at 48. (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156,

167 (1962)).
237. 867 F.2d 654 (D.C. Cir. 1989).
238. Syracuse Peace Council v. FCC, 867 F.2d 654, 667-69 (D.C. Cir. 1989).
239. Id. at 656.
240. Id.
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cious."2 4 1 First, the FCC argued that enforcement of the fairness doc-
trine would have a "chilling effect" on broadcast coverage of
controversial issues. 24 2 The FCC reasoned that by requiring broad-
casters to air opposing views on issues of public importance, broad-
casters would be less willing to cover controversial issues.2 43 Second,
the FCC argued that the original justifications for the fairness doc-
trine were no longer valid in light of the increase in media outlets.244

The FCC attributed the increase in broadcast outlets to modern tech-
nological advances in broadcasting. 245

In response, the Syracuse Peace Council advanced several argu-
ments to show that the FCC had not provided a rational basis for
abandoning the fairness doctrine. 246 First, the Syracuse Peace Coun-
cil argued that the FCC's findings as to the effectiveness of the fair-
ness doctrine were not supported by competent evidence.2 47 Second,
the Syracuse Peace Council argued that the FCC failed to consider
viable alternatives to the fairness doctrine. 2 48 Third, the Syracuse

241. Id. at 657-61. These arguments against the fairness doctrine originally had
been identified in the FCC's 1985 Fairness Report. 1985 FAIRNESS REPORT, 102 F.C.C.2d
at 169-88, 196-202.

242. Syracuse Peace Council, 857 F.2d at 660.
243. Id. at 661 (quoting 1985 FAMNEss REPORT, 102 F.C.C.2d at 161).
244. Id. at 660. But see Roger S. Antao, Comment, D.C. Circuit Allows FCC to Kill

Fairness Doctrine: Syracuse Peace Council v. Federal Communications Commission, 63
ST. JOHN'S L. REV. 556, 557 (1989) (arguing that an increase in media outlets does not
necessarily eliminate the scarcity of broadcast frequencies because there exists an "allo-
cational" deficiency, not a numerical one); Michael J. Hirrel, FCC and Radio Diversity,
CHRISTIAN SCIENCE MONIToR, Apr. 20, 1992, at 18 (discussing the FCC's plan to relax
restrictions on the common ownership of radio and television stations, which would al-
low fewer individuals to control more stations).

245. Syracuse Peace Council, 857 F.2d at 661.
246. See supra notes 209-11 and accompanying text.
247. Syracuse Peace Council, 867 F.2d at 661-62. See Rosel H. Hyde, FCC Action

Repealing the Fairness Doctrine: A Revolution in Broadcast Regulation, 38 SYRACUSE L.
REV. 1175, 1185-86 (1987). Rosel H. Hyde, a former FCC chairperson, noted:

The Commission record, while replete with opinions, offers no basis upon which
a sound judgement could be made as to the effect of the fairness doctrine. Spe-
cifically, whether the doctrine increased or decreased the coverage of controver-
sial issues of public importance remains unknown. However, the Commission
found that the comments received were sufficient to make a generalized finding
that the fairness doctrine inhibits broadcasters, with no basis on which to hold
that the views submitted were representative of the industry, and with no con-
sideration given to the fact that the finding made was inconsistent with find-
ings made previously by the FCC and by congressional committees that were
based on much broader investigations.

Id.
248. Syracuse Peace Council, 867 F.2d at 665. The FCC addressed alternatives to

the repeal of the fairness doctrine in In re Inquiry into Section 73.1910 of the Commis-
sion's Rules and Regulations Concerning Alternatives to the General Fairness Doctrine
("Alternatives Report"), 2 F.C.C.R. 5272 (1987). See Office of Communication of the
United Church of Christ v. FCC, 707 F.2d 1413, 1439 (D.C. Cir. 1983) (remanding a case
to the FCC for its failure to consider modification of the regulation requiring broadcast-
ers to keep program logs and to make the logs available to the public).
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Peace Council claimed that the FCC was departing from its long-
standing application of the fairness doctrine without providing a clear
explanation of its change of direction.2 49

In answering the arguments of the FCC and the Syracuse Peace
Council, the court noted that the FCC's decision to abandon the fair-
ness doctrine must be analyzed under the 'arbitrary and capricious"
standard.250 The court noted that the FCC's determination that the
fairness doctrine had a "chilling effect" was adequate to support the
FCC's abandonment of the doctrine. 251 The court also noted that al-
ternatives to abandoning the fairness doctrine "only mildly mitigated"
the negative effects of the doctrine. 252 The court noted that although
the FCC failed to explain fully its reasoning for abandoning the fair-
ness doctrine, the FCC's reasons "appear so obvious and compelling
that a remand to extract the magic words from the commission would
be a pure waste."2 53

ANALYSIS

The issue before the three-judge panel of the United States Court
of Appeals for the Eighth Circuit in Arkansas AFL-CIO v. FCC25 4

249. Syracuse Peace Council, 867 F.2d at 666. See Greater Boston Television Corp.
v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1970). The court in Greater Boston stated:

The function of the court is to assure that the agency has given reasoned con-
sideration to all the material facts and issues.... Its supervisory function calls
on the court to intervene ... if the court becomes aware, especially from a
combination of danger signals, that the agency has not really taken a hard look
at the salient problems and has not genuinely engaged in reasoned decision
making.

Id.
See Int'l Garment Workers', 722 F.2d at 828 (stating that an agency's "failure to

engage in reasoned decision making before rescinding a longstanding tool for enforcing
[an] Act" abdicates statutory responsibility).

250. Syracuse Peace Council, 867 F.2d at 667-69.
251. Id. at 662-64. The court noted that the FCC's support for the "chilling effect"

was "not based on a statistically valid sample of broadcasters' experiences, but rather,
was merely a series of anecdotal accounts." Id. at 664. However, the court upheld the
FCC's reasoning that the fairness doctrine's benefits did not outweigh the "chilling ef-
fect" on broadcasters. Id. at 664-65. See League of Women Voters of California v. FCC,
468 U.S. 364, 380-81 (1984) (stating that in order to determine whether the doctrine's
benefits outweigh the "chilling effect," the "judgment requires a critical examination of
the interests of the public and broadcasters in light of the particular circumstances of
each case."); Red Lion 395 U.S. at 393 (noting that the fairness doctrine did not reduce
the coverage of controversial issues or otherwise "chill" speech).

252. Syracuse Peace Council, 867 F.2d 666.
253. Id; contra Int'l Garment Workers', 722 F.2d at 815 (stating that "our review of

[an agency's] .. . decision is not merely perfunctory. We are to engage in 'a searching
and careful' inquiry, the keystone of which is to ensure that the [agency] engaged in
reasoned decision making.") (quoting American Public Gas Ass'n v. FPC, 567 F.2d 1016,
1029-30 (D.C. Cir. 1977)).

254. 20 Media L. Rep. 2127, No. 92-1115, 1992 WL 350706 *1 (8th Cir. 1992) va-
cated by 980 F.2d 1197 (8th Cir. 1993).
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("Arkansas 1), centered upon whether the 1959 Amendment to the
1934 Communications Act ("1959 Amendment") codified the fairness
doctrine and if not, whether the FCC could abandon the fairness doc-
trine.25 5 On petition for rehearing en banc, the arguments by both the
Arkansas AFL-CIO and the Federal Communications Commission
("FCC") shifted the focus of inquiry.256 Both the Arkansas AFL-CIO
and the FCC argued that, in light of the ambiguity and disagreement
over the language of the 1959 Amendment, the Eighth Circuit, sitting
en banc, should remand the case to the FCC based upon the United
States Supreme Court's analysis in Chevron U.S.A., Inc. v. Natural
Resources Defense Council.257 The FCC cancelled its prior conclusion
that the fairness doctrine had not been codified, stating instead that
its analysis of the 1959 Amendment was superficial and inaccurate. 258

In Arkansas AFL-CIO v. FCC259 ("Arkansas 1"),the Eighth Circuit
held that the fairness doctrine was clearly not codified and thus con-
cluded that a remand under Chevron was not necessary. 260

The Eighth Circuit's analysis in Arkansas II is flawed in two fun-
damental respects. 26 1 First, the court misapplied the Chevron test.26 2

The court's analysis was skewed under Chevron because the court de-
termined that the language of the 1959 Amendment was not ambigu-
ous with regard to congressional intent.263 Additionally, after
interpreting the ambiguous language of the 1959 Amendment, the
court erred under the second part of Chevron because the court sub-
stituted its own interpretation of the Amendment rather than re-
manding the interpretation to the agency, as required under
Chevron.

2 64

Second, the court failed to apply the "arbitrary and capricious"
standard found in Motor Vehicle Manufacturers Association of the

255. See supra notes 28-39 and accompanying text.
256. See supra notes 72-81 and accompanying text.
257. 467 U.S. 837 (1984). See supra notes 72-81 and accompanying text.
258. Arkansas AFL-CIO v. FCC, 11 F.3d 1430, 1434-35 (8th Cir. 1993) see supra

notes 73-78 and accompanying text.
259. 11 F:3d 1430 (8th Cir. 1993).
260. Arkansas AFL-CIO, 11 F.3d at 1437-42.
261. See infra notes 262-69 and accompanying text.
262. Compare Arkansas AFL-CIO, 11 F.3d at 1440-41 (explaining the Chevron test)

with Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837, 842-45
(1984) (setting forth the test for review of agency action under government mandate)
and Arkansas AFL-CIO, 11 F.3d at 1446 (Gibson, J., dissenting) (disagreeing with the
majority's application of the Chevron test).

263. See Arkansas AFL-CIO, 11 F.3d at 1445 (Gibson, J., dissenting).
264. Compare Arkansas AFL-CIO, 11 F.3d at 1440-41 (explaining the Chevron test)

with Chevron, 467 U.S. at 842-45 (suggesting that courts should defer to an agency's
interpretation of an ambiguous statute) and Arkansas AFL-CIO, 11 F.3d at 1446 (Gib-
son, J., dissenting) (disagreeing with the majority's application of the Chevron test).
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United States, Inc. v. State Farm Mutual Automobile Insurance Co. 2 65

when the court analyzed the FCC's decision to abandon the fairness
doctrine.266 Instead of using State Farm, the court improperly applied
the deference standard in Chevron to support the FCC's authority to
abandon its long-standing use of the fairness doctrine.267 In doing so,
the court failed to distinguish between the Chevron standard, which
holds that a court should defer to an agency's interpretation of its gov-
erning statutory mandate, and the slightly less deferential "arbitrary
and capricious" standard found in State Farm, which a court must ap-
ply when an agency changes its policy once the agency's governing
mandate has been defined. 268 The court's reliance on Chevron to de-
termine whether the FCC's abandonment of the fairness doctrine was
valid ignored the "arbitrary and capricious" standard of review dis-
cussed in State Farm.26 9

A. THE COURT'S MISAPPLICATION OF CHEVRON U..A., INC. v.

NATURAL RESOURCES DEFENSE CoUNcLc

1. The Language of the 1959 Amendment is Ambiguous with
Regard to Congressional Intent

In Arkansas II, the court determined that congressional intent re-
garding the fairness doctrine was unambiguously stated. 270 However,
the Eighth Circuit in Arkansas II should not have relied upon a 1959
Congressional Conference Committee Report as the sole basis for de-
termining that the 1959 Amendment did not codify the fairness doc-
trine.271 In light of the confusion and debate over conflicting
interpretations of the 1959 Amendment, it was untenable for the court
to conclude that the language of the 1959 Amendment was unambigu-
ous with regard to congressional intent.272

Decades of judicial attempts to interpret the 1959 Amendment
have failed to settle whether Congress intended to codify the fairness

265. 463 U.S. 29 (1983).
266. See Arkansas AFL.CIO, 11 F.3d at 1441-42.
267. Id. at 1440-42.
268. Compare Arkansas AFL-CIO, 1441-42 (discussing the FCC's interpretation of

"operate in the public interest") with Chevron, 467 U.S. at 842-45 (requiring the
agency's interpretation of its governing mandate to be permissible) and State Farm, 463
U.S. at 41-42 (suggesting that a change in agency policy requires a reasoned analysis).

269. Arkansas AFL-CIO, 11 F.3d at 1441-42.
270. Id. at 1439.
271. See Arkansas AFL-CIO, 11 F.3d at 1443-44 (Gibson, J., dissenting); Peter

Schanck, An Essay of Legislative Histories and Statutory Interpretation, 80 LAw LiB. J.
391,397-98 (1988) (suggesting the difficulty in determining legislative intent from legis-
lative history).

272. See infra notes 148-158 and accompanying text. In Red Lion, the Supreme
Court stated that "Itihe Communications Act is not notable for the precision of its sub-
stantive standards." Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 385 (1969).
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doctrine under the Communications Act ("Act"). 273 Judicial rulings on
the fairness doctrine have ranged from finding that the 1959 Amend-
ment effectively codified the fairness doctrine to finding that the 1959
Amendment merely expressed approval of the fairness doctrine.274

However, these decisions have failed to provide a well-reasoned analy-
sis to support either conclusion. 275 The interpretation of prior judicial
treatment of the fairness doctrine has also been the subject of de-
bate.2 76 The court noted that "the cases ... reflect some uncertainty
about the status of the fairness doctrine, rather than an unalloyed
conclusion that the 1959 Amendment... codified the doctrine."277

Moreover, the FCC admitted that the language in the 1959
Amendment has given rise to various interpretations. 278 The 1959
Amendment could have fully codified the fairness doctrine, codified it
only as it relates to political broadcasting, or not mandated the doc-
trine but merely approved it.279 Finally, the FCC's change of position
during the course of proceedings in Arkansas 11 should have sent a
signal to the court that it was improper to conclude that the 1959
Amendment was unambiguous. 2s° Because the statute is ambiguous,
the matter should have been remanded under Chevron to allow the
FCC the opportunity to use its expertise to undertake a more thor-
ough examination of the Act. 28 1

273. See Lisa Frost Morton, Comment, From Fair to Unconstitutional: The History
and Future of the Fairness Doctrine, 18 CUMB. L. REV. 743, 756-57 (1988) (suggesting
that judicial interpretations have not been beneficial in resolving the codification dis-
pute over the fairness doctrine).

274. Compare Maier v. FCC, 735 F.2d 220, 225 nn.4,5 (7th Cir. 1984) (stating that
"the fairness doctrine was explicitly included in the Communications Act") and Larus &
Brother Co. v. FCC, 447 F.2d 876, 882 (4th Cir. 1971)(stating that "[s]ection 315...
provides a statutory basis for the.., fairness doctrine") with Telecommunications Re-
search & Action Center v. FCC, 801 F.2d 501, 518 (D.C. Cir. 1986) (holding that the
1959 Amendment did not mandate the fairness doctrine), rehearing en banc denied, 806
F.2d 1115 (D.C. Cir. 1986), cert. denied, 482 U.S. 919 (1987) and Public Interest Re-
search Group v. FCC, 522 F.2d 1060, 1066 (1st Cir. 1975) (stating that the 1959 Amend-
ment lends mere approval to the fairness doctrine) cert. denied, 424 U.S. 965 (1976).

275. See 1985 FAIRNESS REPORT, 102 F.C.C.2d 143, 243 (1985) (stating that many
courts have merely adopted the FCC's interpretation as to whether the fairness doctrine
was codified).

276. Compare Arkansas AFL-CIO, 11 F.3d at 1438-39 (stating that Red Lion does
not support the argument that the fairness doctrine is codified) with Arkansas AFL-
CIO, 11 F.3d at 1444 (Gibson, J., dissenting) (stating that Red Lion does support the
conclusion that the fairness doctrine is codified).

277. Arkansas AFL-CIO, 11 F.3d at 1439.
278. See supra notes 148-53, 157-58 and accompanying text.
279. See supra notes 148-53 and accompanying text.
280. See supra notes 73-81 and accompanying text. See Morton, 18 Cumb. L. Rev. at

756-57 (suggesting that judicial interpretations have not been beneficial in resolving the
codification dispute over the fairness doctrine).

281. See Arkansas AFL-CIO, 11 F.3d at 1445-46 (Gibson, J., dissenting). Eric M.
Braun, Note Coring the Seedless Grape: A Reinterpretation of Chevron U.S.A., Inc. v.
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Even Judge Gibson's dissent in Arkansas II demonstrated that
the legislative history of the 1959 Amendment is conflicting and am-
biguous at best.28 2 Although the dissent argued that Congress in-
tended to codify the fairness doctrine, the dissent referenced the
confusion over the interpretation of the 1959 Amendment by stating
that "the contrary interpretation of the Supreme Court, other circuits,
the dissenting members of this court, and over twenty years of FCC
Commissions belies the supposed clarity of this history."283 The ambi-
guity of the language in the 1959 Amendment is patently obvious be-
cause the numerous attempts to interpret the 1959 Amendment have
not produced a consensus. 28 4 In light of this confusion and debate, the
Eighth Circuit should not have determined that Congress did not in-
tend to codify the fairness doctrine by enacting the 1959
Amendment.

28 5

2. The Court's Failure to Remand Prevents the FCC from
Exercising its Expertise and Experience

In Chevron, the Court noted that Congress often intentionally
leaves a statutory mandate vague in order to allow the agency charged
with the enforcement of the statute discretion to interpret its mandate
based on its expertise in the area.28 6 The Court stated that "[j]udges
are not experts in the field .... The responsibilities for assessing the
wisdom of such policy choices and resolving the struggle between com-
peting views of the public interest are not judicial ones."28 7 Without
such a limitation, courts could rummage through the various interpre-
tive avenues opened up by legislative history.288 Moreover, the inter-
pretation chosen by a reviewing court would be based merely upon its
limited knowledge of the subject area under review rather than based
upon the knowledge and experience of the agency.28 9

In Arkansas 11, the court disregarded the FCC's request to re-
mand the case for further review. 290 Instead, the court imposed its
own interpretation of the 1959 Amendment. 291 The court found the

NRDC, 87 COLUM. L. REV. 986, 998 (1987) (discussing the congressional grant of inter-
pretive authority to administrative agencies).

282. Arkansas AFL-CIO, 11 F.3d at 1445 (Gibson, J., dissenting).
283. Id.
284. See id.
285. Chevron, 467 U.S. 843-44.
286. Id. at 843-44, 862.
287. Id. at 865-66.
288. Peter L. Strauss, When the Judge is Not the Primary Official with Responsibil-

ity to Read: Agency Interpretation and the Problem of Legislative History, 66 CHI.-KENr
L. REv. 321, 351 (1990).

289. See Strauss, 66 CHi.-KENT L. REv. at 352; Chevron 467 U.S. at 865.
290. Arkansas AFL-CIO, 11 F.3d at 1439-42.
291. Id.

1994]



CREIGHTON LAW REVIEW

language of the 1959 Amendment unambiguous despite the fact that
numerous other courts and the FCC itself had left the issue un-
resolved.292 In so finding, the court denied the FCC an opportunity to
utilize its knowledge and experience about broadcasting to interpret
the "public interest requirement" prescribed by its statutory man-
date.29 3 A proper interpretation of the 1959 Amendment requires a
weighing of policy alternatives. 294 In view of its particular expertise,
the FCC is best suited to make those choices. 295

A proper application of Chevron would require a remand of the
dispute over the codification issue to the FCC for further review. 29 6

Although the court argued that Chevron stands for the proposition
that a court must conduct an independent and thorough review of the
statute in question because "statutory interpretation is, after all, the
expertise of the court," the court incorrectly affirmed the FCC's origi-
nal construction of the 1959 Amendment on a basis other than that
provided by the FCC.29 7 The court should not have offered an inter-
pretation of the 1959 Amendment that was not based on the FCC's
own reasoning.298

When a court cannot interpret a statute based on its plain lan-
guage, it should not attempt to define vague statutory terms, which
Congress intended to be interpreted by the agency.299 The court's ef-
fort in Arkansas I to impose its own interpretation of the agency's
mandate dangerously encroaches upon an unconstitutional usurpa-
tion of executive power. 300 The Supreme Court has stated that "fed-
eral judges-who have no constituency-have a duty to respect
legitimate policy choices made by those who do." 30 1 The Court has
further stated that the "responsibilities for assessing the wisdom of

292. Id. at 1438-39.
293. Id. at 1439-40. See id. at 1445-46 (Gibson, J., dissenting).
294. See Chevron, 467 U.S. at 864-66.
295. See id.; Arkansas AFL-CIO, 11 F.3d at 1442.
296. Id. 1446 (Gibson, J., dissenting) (citing Chevron, 467 U.S. at 842-45).
297. Id. at 1440 n.9, 1993 WL 498803 at *16 n.9. Id. at 1445 (Gibson, J., dissenting).
298. Id. (Gibson, J., dissenting) (citing SEC v. Chenery Corp., 318 U.S. 80, 95 (1943).

In Chenery' the Supreme Court noted that if there is a defect in an agency's reasoning
the court is not authorized to remedy the defect. See Chenery, 318 U.S. at 95. The dis-
sent in Arkansas II stated that Chenery has "traditionally been interpreted more
broadly." Arkansas AFL-CIO, 11 F.3d at 1445 (Gibson, J., dissenting). Moreover, the
dissent noted that the conclusion that the fairness doctrine was not codified when origi-
nally decided at the administrative level was based only upon the analysis in Telecom-
munications Research & Action Center v. FCC, 801 F.2d 501 (D.C. Cir. 1986). See
Arkansas AFL-CIO, 11 F.3d at 1444-45 (Gibson, J., dissenting). Because this original
analysis had been specifically rejected by both the FCC and the majority, there was no
other basis on which to review the FCC's position in regard to the status of the fairness
doctrine. Id. at 1445 (Gibson, J., dissenting).

299. Chevron, 467 U.S. 843-45.
300. See id. at 866 (quoting TBAv. Hill, 437 U.S. 153, 195 (1978)).
301. Chevron, 467 U.S. at 866.
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such policy choices and resolving the struggle between competing
views of the public interest are not judicial ones."30 2

B. THE EIGHTH CIRCUIT WAS REQUIRED TO USE AN ARBITRARY AND

CAPRICIOUS STANDARD WHEN REVIEWING THE FCC's

AUTHORITY TO ABANDON THE FAIRNESS DOCTRINE

In Motor Vehicle Manufacturers Association of the United States,
Inc. v. State Farm Mutual Automobile Insurance Co.,30 the Supreme
Court noted that when an agency departs from a prior interpretation
of a statute, less deference should be afforded to the agency's change
in interpretation.304 In State Farm, the Court noted that an agency
must explain why it has determined that a change in statutory inter-
pretation is necessary. 305 In State Farm, the Court did not suggest
that the efficacy of an agency's policy choices may be reviewed, but
only that as permitted by the Administrative Procedure Act, the
agency's path in arriving at those choices may be examined.30 6 The
Court established the presumption that a policy enacted by an agency
shall be followed by the agency absent a "reasoned analysis" to justify
the change. 307

In Chevron, the Court suggested that an agency's interpretation
of an intentionally vague statutory mandate should be given deference
unless the agency refused to consider the statute's goals or unless the
agency acted outside of its authority.308 In Chevron, the Court de-
ferred to an agency's interpretation because of the presence of an am-
biguous statute and the intent of Congress to defer to agency
expertise.309 Under Chevron, if the above factors are present, an
agency need only offer a reasonable explanation for its statutory con-
struction.310 Although the State Farm decision was rendered prior to
Chevron, it is consistent with the analysis applied in Chevron.311

302. Id.
303. 463 U.S. 29 (1983).
304. See Motor Vehicle Mfrs. Ass'n of the United States, Inc. v. State Farm Mut.

Automobile Ins. Co., 463 U.S. at 41-42 (1983).
305. See id at 43.
306. Id. at 43 (quoting Bowman Transp., Inc. v. Arkansas-Best Freight Sys., Inc.,

419 U.S. 281, 286 (1974)).
307. Id. at 42.
308. See Chevron 467 U.S. at 843-44, 865.
309. Id. at 861-62, 865. See Note, 87 Colum. L. Rev. at 994 (suggesting that courts

look for signals that Congress intended the agency to have interpretive authority).
310. Chevron, 467 U.S. at 845.
311. See Note, 87 Colum. L. Rev. at 986 n.2. Some commentators have "equate[d]

Chevron's reasonableness standard with the 'arbitrary and capricious' standard of § 706
of the APA .... This can be confusing since the arbitrary and capricious standard is
generally used to review policy decisions within an agency's established discretion."
Note, 87 COLUM. L. REV. at 999 n.101.
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Although both Chevron and State Farm defer to agency interpretation,
it is important to note that the level of deference varies depending on
whether the agency is interpreting the mandate or changing an ex-
isting policy under that mandate.3 12 Differences in the level of defer-
ence may be attributed to the nature of the agency's field, the wording
in the statute, or the type of regulation at issue.313 However, for the
purpose of discussing the dispute over the fairness doctrine, the Chev-
ron test should govern the FCC's interpretation of its mandate under
the Act, and the State Farm analysis should govern the FCC's efforts
to alter that interpretation.314

In Arkansas 11, the court declined to consider the FCC's specific
reasoning for changing its long-standing interpretation that the 1959
Amendment mandated enforcement of the fairness doctrine.315 In-
stead, the court based its holding on a partial examination of the legis-
lative history behind the 1959 Amendment. 316 The court used the
second part of the Chevron test to find that the FCC's continued use of
the fairness doctrine was not required under the "operate in the public
interest" provision.3 17 The court determined that the reasoning used
in Syracuse Peace Council v. FCC,318 and again advanced in the panel
decision in Arkansas I, were "undeniably reasonable explanations for
the change in agency position."3 19 The panel cited Syracuse Peace
Council to affirm the FCC's decision to abandon the fairness doctrine
as neither arbitrary nor capricious. 320 Sitting en banc, the Eighth
Circuit stated that "[t]he FCC cited Syracuse Peace Council and that
sufficed to identify the reasoning behind its decision.... We will not
require the FCC to reinvent the wheel."321 The court did not apply an

312. Compare Chevron, 467 U.S. at 866 (suggesting that deference should be given
to an agency's interpretation of its statutory mandate) with State Farm, 463 U.S. at 57
(suggesting that deference should be given to an agency's change in policy under a prior
interpretation of its statutory mandate only as supported by a "reasoned analysis"). See
Hon. Abner J. Mikva, The Changing Role of Judicial Review, 38 ADMIN. L. REV. 115, 133
(1986) (discussing the level of deference a court gives to agencies with explicit statutory
mandates versus those with broadly stated goals).

313. Mikva, 38 ADMIN. L. REV. at 131-33.
314. See Chevron, 467 U.S. at 843-44; State Farm, 463 U.S. at 42.
315. Arkansas AFL-CIO, 11 F.3d at 1442. One commentator has suggested that

"[j]udicial deference to an agency's ability to express its deregulatory preferences in
pragmatic, regulatory terms can, however, often imperceptibly blend with and be rein-
forced by a reviewing court's own ideological preferences for deregulatory change." AL-
FRED C. AMAN, JR., ADMINISTRATIVE LAw IN A GLOBAL ERA 59 (1992).

316. Arkansas AFL-CIO, 11 F.3d at 1438.
317. Id. at 1440-41.
318. 867 F.2d 654 (D.C. Cir. 1989) cert. denied, 493 U.S. 1019 (1990).
319. Arkansas AFL-CIO, 11 F.3d at 1442. See supra notes 242-46 and accompany-

ing text.
320. See Arkansas AFL-CIO, 20 Media L. Rep. at 2132, 1992 WL 350706 at *6, va-

cated by 980 F.2d 1197 (8th Cir. 1993).
321. Arkansas AFL-CIO, 11 F.3d at 1442.
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arbitrary and capricious standard to the reasoning advanced in Syra-
cuse Peace Council.3 22 In addressing the FCC's authority to abandon
its use of the fairness doctrine, the Eighth Circuit failed to consider
factors necessary to apply the arbitrary and capricious standard as set
forth in State Farm.32 3

Under the arbitrary and capricious standard, the Eighth Circuit
should have critically examined why the FCC chose to abandon the
fairness doctrine after years of consistent enforcement.324 In State
Farm, the Supreme Court specifically noted that a reviewing court
may not make up for deficiencies in an agency's rationale.325 If the
FCC failed to offer a rational explanation for its recision of the fair-
ness doctrine, then the court would have been required to remand the
case to the FCC for further review.326 As argued before the panel in
Arkansas I, the FCC's reasons for abandoning the fairness doctrine
fail the arbitrary and capricious standard.327

First, the policy basis for the FCC's decision to abandon the fair-
ness doctrine is suspect.3 28 In its 1985 Fairness ("Report"), the FCC
discussed that the number of broadcast outlets was increasing and
that enforcement of the fairness doctrine effectively chilled broadcast-
ers' coverage of controversial issues.3 29 However, in 1985 the FCC did
not conclude that the increase in broadcast outlets and broadcaster
"chill" were sufficient bases to abandon the fairness doctrine. 330 The
FCC did not rescind the fairness doctrine because the FCC deter-
mined that the issue of whether the doctrine was codified was un-
resolved.331 However, in Arkansas II, the court relied upon these
conclusions from the Report in concluding that the FCC's actions were
neither arbitrary nor capricious. 332 Under State Farm, the FCC

322. See id. at 1440-42.
323. See State Farm, 463 U.S. at 41-42.
324. See Greater Boston Television Corp. v. FCC, 444 F.2d 841,852 (D.C. Cir. 1970),

cert. denied, 403 U.S. 923 (1971).
325. See State Farm, 463 U.S. at 43.
326. See id. at 57.
327. See infra notes 328-46 and accompanying text.
328. See infra notes 329-333 and accompanying text.
329. 1985 FAIRNESS REPORT, 102 F.C.C.2d at 246. But see Roger S. Antao, Comment,

D.C. Circuit Allows FCC to Kill Fairness Doctrine: Syracuse Peace Council v. Federal
Communications Commission, 63 ST. JoRN's L. REv. 556,557 (1989)(suggesting that the
court in Syracuse Peace Council "failed to recognize that the Supreme Court upheld the
fairness doctrine because it was 'ailored' to remedy allocational scarcity, not numerical
scarcity.")

330. 1985 FAiRNEss REPORT, 102 F.C.C.2d at 246-47.
331. Id. at 148.
332. Compare Arkansas AFL-CIO, 11 F.3d at 1442 (stating that an increase in

broadcast outlets and "broadcaster chill" were sufficient reasons to abandon the fairness
doctrine) with 1985 FAimEss REPORT, 102 F.C.C.2d at 246-47 (suggesting that the in-
crease in media outlets and "broadcaster chill" were factors contributing to the ineffec-
tiveness of the fairness doctrine).
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should be required to explain why the reasons cited in the Report were
not sufficient to abandon the fairness doctrine at the time of the re-
port, but were subsequently sufficient to abandon the doctrine in Ar-
kansas H.33 3

Second, the FCC failed to. consider adequately alternatives to
abandonment of the fairness doctrine.3 34 In State Farm, the Supreme
Court opined that under the arbitrary and capricious standard, an ad-
ministrative agency must not abandon a rule without first considering
alternatives. 3 35 The Court's holding suggests that an agency's failure
to explain why certain apparently viable alternatives were not se-
lected provides a basis for remanding the case to the agency for fur-
ther consideration. 336 Under State Farm, "alternative way[s] of
achieving the objectives of the Act should [be] addressed and adequate
reasons given for its abandonment." 337 In the FCC's 1987 Report Con-
cerning Alternatives to The Fairness Doctrine, several viable alterna-
tives to the FCC's suggestion to abandon the fairness doctrine were
presented. 338 These options included: (1) a temporary recision of the
fairness doctrine in order to determine how broadcasters would re-
spond to the change; (2) a retention of the first fairness doctrine duty,
yet an end to enforcement of the second duty of the fairness doctrine
which was considered to be the most troublesome; (3) an enforcement
of the fairness doctrine only at the time of broadcast license renewal
and then only under a malice §tandard; and (4) a modification of the
fairness doctrine or substitution of a new rule to ensure that broad-
casters operate in "the public interest."3 39 None of these alternatives
were discussed in Arkansas JJ.340

Third, the FCC failed to explain adequately how the public inter-
est standard mandated by the Act would be advanced following repeal
of the fairness doctrine. 3 4 1 The Act requires the FCC to ensure that

333. See State Farm, 463 U.S. at 41-42. The FCC also relied on the District of Co-
lumbia Circuit's decision in T.R.AC. "for the proposition that section 315 'is clear on its
face that the fairness doctrine is not codified.'" Arkansas AFL-CIO, 11 F.3d at 1445
(Gibson, J., dissenting). However, the court in Arkansas AFL-CIO expressly rejected
the FCC's reliance on T.R.A.C. Id. at 1437.

334. See State Farm, 463 U.S. at 48.
335. See id. at 46-48.
336. Id. at 57.
337. Id. at 48.
338. In re Inquiry into Section 73.1910 of the Commission Rules and Regulations

Concerning Alternatives to the General Fairness Doctrine Obligations of Broadcast
Licensees ("Alternatives Report"), 2 F.C.C.R. 5272 (1987).

339. Alternatives Report, 2 F.C.C.R. at 5272.
340. See Arkansas AFL-CIO, 11 F.3d at 1441-42.
341. See Alternatives Report, 2 F.C.C.R. at 5272. This oversight poses further

threats to the public interest standard. Michael J. Hirrel, FCC and Radio Diversity,
CHRISTIAN SCIENCE MONITOR, Apr. 20, 1992, at 18. The FCC has relaxed its restrictions
on common ownership of radio broadcast stations. Id. An example of the severe impact
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broadcasters operate in the "public interest."3 4 2 Under State Farm,
the Eighth Circuit should have required the FCC to provide a reason-
able explanation as to how the public interest standard would remain
protected if the fairness doctrine was abandoned.3 43 The FCC has the
authority to enforce the fairness doctrine against broadcasters who
are unwilling to comply with the mandate.344 Thus, to counter any
such "chill," the FCC would need only to increase its overall enforce-
ment against broadcasters who refuse to satisfy fairness doctrine re-
quirements.345 The FCC was created to enforce regulations in the
public interest and could decline to grant or renew a station's license if
the station refused to comply with the doctrine. 346

CONCLUSION

In Arkansas AFL-CIO v. FCC3 4 7 ("Arkansas I"), the United
States Court of Appeals for the Eighth Circuit addressed whether the
fairness doctrine is codified and whether the Federal Communications
Commission ("FCC") could abandon its use of the fairness doctrine.
Both the FCC and the Arkansas AFL-CIO argued that the dispute
should be remanded to the FCC for further hearings on whether the
fairness doctrine was codified. The Eighth Circuit should have given
the FCC the opportunity to reconsider the fairness doctrine using its
expertise in the rapidly changing communications field. The Eighth
Circuit should have remanded to the FCC for further review under
either Chevron U.S.A., Inc. v. Natural Resources Defense Council,3 48

or Motor Vehicle Manufacturers Association of the United States, Inc.
v. State Farm Mutual Automobile Insurance Co..3 49 Ideally, the
Eighth Circuit should have remanded the case under Chevron to rec-

of this action is the "Miami-Fort Lauderdale radio market [where] .. .[florty-one sta-
tions are licensed there, and 40 receive ratings. Under the old RULE, these stations
had to be held by at least 23 different owners. Under the new RULE, they can be di-
vided among eight owners." Id. The concentrated ownership will reduce coverage of
diverse perspectives. Id. In turn this will decrease "public awareness and debate." Id.
In fact, "[i]n many state capitols... under the new rule all radio stations can be divided
between only two owners." Id. The relaxed regulations on station ownership will apply
to television. Id. These new regulations will serve to keep women and minorities out of
broadcasting, and therefore "[t]he public will lose if the medium continues- as it has for
70 years - to be a white, male preserve." Id.

342. See supra note 6 (setting forth the relevant provisions of the Communications
Act).

343. See State Farm, 463 U.S. at 42-43, 49.
344. See Red Lion, 395 U.S. at 393.
345. Antao, 63 ST. JoH'is L. REv. at 567 n.50.
346. See Red Lion, 395 U.S. at 379-80; see supra note 6 (setting forth the relevant

provisions of the Communications Act).
347. 11 F.3d 1430 (8th Cir. 1993).
348. 467 U.S. 837 (1984).
349. 463 U.S. 29 (1983).
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tify the FCC's failure to interpret the public interest standard man-
dated by the 1934 Communications Act ("Act").

Affording the FCC an opportunity to interpret thoroughly its gov-
erning statute would ensure that the vital provisions of the Act are
read with the knowledge and expertise required to make those provi-
sions most useful in a highly complex and rapidly changing broadcast
industry. Moreover, requiring agencies to provide the rationale used
to interpret provisions of their governing statutes, or to explain
changes in policy under those provisions once defined, holds agencies
accountable to some extent for their actions. This approach to the dis-
pute in Arkansas 11 would have best comported with the goals of an
administrative system. By permitting the FCC to interpret ambigu-
ous provisions of the Act, the Eighth Circuit would not have usurped
the power that Congress granted to the administrative agency. More-
over, by requiring the FCC to explain reasonably a change in policy
under that provision once defined, the Eighth Circuit would have sent
a strong signal to other administrative agencies that well-reasoned
policy choices will be upheld.

Laura A. Petregal-'95
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