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THE COMMERCIAL ACTIVITY EXCEPTION IN
THE FOREIGN SOVEREIGN IMMUNITIES

ACT: SAUDI ARABIA v. NELSON

INTRODUCTION

Foreign sovereigns generally enjoy immunity from suit in United
States courts.1 However, the Foreign Sovereign Immunities Act of
1976 ("FSIA) provides exceptions to the rule of sovereign immunity. 2

1. BARRY E. CARTER & PHILLIP R. TRIMBLE, INTERNATIONAL LAw 565-67 (1991)
[hereinafter CARTER & TRIMBLE].

2. 28 U.S.C. §§ 1330, 1602 et seq. (1988 & Supp. 1991). Section 1605 provides in
relevant part:

(a) A foreign state shall not be immune from the jurisdiction of courts of the
United States or of the States in any case-

(1) in which the foreign state has waived its immunity either explicitly or
by implication, notwithstanding any withdrawal of the waiver which the
foreign state may purport to effect except in accordance with the terms of
the waiver;
(2) in which the action is based upon a commercial activity carried on in
the United States by the foreign state; or upon an act performed in the
United States in connection with a commercial activity of the foreign state
elsewhere; or upon an act outside the territory of the United States in con-
nection with a commercial activity of the foreign state elsewhere and that
act causes a direct effect in the United States;
(3) in which rights in property taken in violation of international law are
in issue and that property or any property exchanged for such property is
present in the United States in connection with a commercial activity car-
ried on in the United States by the foreign state; or that property or any
property exchanged for such property is owned or operated by an agency or
instrumentality of the foreign state and that agency or instrumentality is
engaged in a commercial activity in the United States;
(4) in which rights in property in the United States acquired by succession
or gift or rights in immovable property situated in the United States are in
issue;
(5) not otherwise encompassed in paragraph (2) above, in which money
damages are sought against a foreign state for personal injury or death, or
damage to or loss of property, occurring in the United States and caused by
the tortious act or omission of that foreign state or of any official or em-
ployee of that foreign state while acting within the scope of his office or
employment; except this paragraph shall not apply to-

(A) any claim based upon the exercise or performance or the failure to
exercise or perform a discretionary function regardless of whether the
discretion be abused, or
(B) any claim arising out of malicious prosecution, abuse of process,
libel, slander, misrepresentation, deceit, or interference with contract
rights; or

(6) in which the action is brought, either to enforce an agreement made by
the foreign State with or for the benefit of a private party to submit to
arbitration all or any differences which have arisen or which may arise
between the parties with respect to a defined legal relationship, whether
contractual or not, concerning a subject matter capable of settlement by
arbitration under the laws of the United States, or to confirm an award
made pursuant to such an agreement to arbitrate, if (A) the arbitration
takes place or is intended to take place in the United States, (B) the agree-
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If a claim against a state fits into one of the FSIA exceptions to sover-
eign immunity, then the United States courts have jurisdiction. 3

The most commonly invoked FSIA exception is the "commercial
activity" exception.4 This exception provides:

A foreign state shall not be immune from the jurisdiction
of the courts of the United States or of the States in any case
* . .in which the action is based upon a commercial activity
carried on in the United States by the foreign state; or upon
an act performed in the United States in connection with a
commercial activity of the foreign state elsewhere; or upon an
act outside the territory of the United States in connection
with a commercial activity of the foreign state elsewhere and
that act causes a direct effect in the United States. 5

Each of the three clauses of the exception provides a separate ground
upon which a court can assert jurisdiction over a foreign sovereign. 6

Congress defined "commercial activity carried on in the United
States by a foreign state" in the first clause of the exception as a "com-
mercial activity carried on by such state and having substantial con-
tact with the United States."7 Congress provided that a "commercial
activity" may be "either a regular course of commercial conduct or a
particular commercial transaction or act," the "commercial character
of [which] shall be determined by reference to the nature of the course
of conduct or particular transaction or act rather than by reference to
its purpose."8 Beyond this general definition, Congress essentially left
it to the courts to define the terms of the statute and to decide immu-
nity on a case-by-case basis.9

ment or award is or may be governed by a treaty or other international
agreement in force for the United States calling for the recognition and
enforcement of arbitral awards, (C) the underlying claim, save for the
agreement to arbitrate, could have been brought in a United States court
under this section or section 1607, or (D) paragraph (1) of this subsection is
otherwise applicable.

28 U.S.C. § 1605 (1988).
3. 28 U.S.C. § 1604 (1988 & Supp. 1991). Section 1604 provides in relevant part:
Subject to existing international agreements to which the United States is a
party at the time of enactment of this Act a foreign state shall be immune from
the jurisdiction of the courts of the United States and of the States except as
provided in sections 1605 to 1607 of this chapter.

28 U.S.C. § 1604 (1988 & Supp. 1991). Saudi Arabia v. Nelson, 113 S. Ct. 1471, 1476
(1993) (citing Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 488-89 (1983)).

4. De Sanchez v. Banco Central de Nicaragua, 770 F.2d 1385, 1390 (5th Cir.
1985).

5. 28 U.S.C. § 1605(a)(2) (1988). See supra note 2 (setting forth the text of section
1605(a)(2)).

6. See Nelson, 113 S. Ct. at 1477-78.
7. 28 U.S.C. § 1603(e) (1988).
8. Id. § 1603(d).
9. H.R. REP. No. 1487, 94th Cong., 2d Sess. (1976), reprinted in 1976

U.S.C.C.A.N. 6604, 6615. [hereinafter H.R. REP. No. 1487]. See Vencedora Oceanica
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In Saudi Arabia v. Nelson,' 0 the United States Supreme Court
addressed the first clause of the commercial activity exception." In
Nelson, a United States citizen was recruited in the United States to
work at a state-owned hospital in Saudi Arabia.12 During the course
of his employment, Scott Nelson began reporting hospital safety de-
fects to hospital officials. 13 Allegedly as a result of his reports, Nelson
was arrested by agents of the Saudi Arabian government. 14 He was
tortured and imprisoned for thirty-nine days. 15 After his return to the
United States, Nelson brought suit against Saudi Arabia for the al-
leged Saudi actions. 16 Nelson claimed that federal jurisdiction existed
because his claim was based on a commercial activity carried on in the
United States by Saudi Arabia, thus invoking the commercial activity
exception of the FSIA.17 On appeal, the Supreme Court determined
that jurisdiction under the first clause did not exist.18

This Note will address the Supreme Court's application of the
commercial activity exception in Saudi Arabia v. Nelson.19 This Note
will then explore the history of the FSIA and the commercial activity
exception and the courts' interpretation of the exception since the en-
actment of the FSIA.20 Finally, this Note will evaluate the Nelson
opinion and determine that the Court's interpretation of the first
clause of the immunity exception both promotes the intent of the FSIA
and provides a better framework than had previously existed for the
commercial activity exception. 21

Navigacion, S.A. v. Compagnie Nationale Algerienne de Navigation, 730 F.2d 195, 199-
200 (5th Cir. 1984) (stating that while Congress intended for the courts to establish a
uniform interpretation of the statute, judicial interpretations have been inconsistent).

10. 113 S. Ct. 1471 (1993).
11. Nelson, 113 S. Ct. at 1474-81.
12. Id. at 1474-75.
13. Id. at 1475.
14. Id.
15. Id.
16. Id. at 1475-76. The suit was commenced in the United States District Court for

the Southern District of Florida by Nelson and his wife, Vivian Nelson. Id. at 1475.
17. Nelson, 113 S. Ct. at 1475-77. Nelson failed to argue whether jurisdiction ex-

isted under the remaining clauses of the FSIA. See id. at 1477; Brief for Respondents,
Saudi Arabia v. Nelson, 113 S. Ct. 1471 (1993) (No. 91-522).

18. Nelson, 113 S. Ct. at 1481.
19. 113 S. Ct. 1471 (1993); see infra notes 48-74 and accompanying text.
20. See infra notes 95-248 and accompanying text.
21. See infra notes 249-371 and accompanying text. The United States Court of

Appeals for the Fifth Circuit stated:
The FSIA has aptly been called a "remarkably obtuse" document, a "statutory
labyrinth that, owing to the numerous interpretive questions engendered by its
bizarre structure and its many deliberately vague provisions, has during its
brief lifetime been a financial boon for the private bar but a constant bane of
the federal judiciary."

Callejo v. Bancomer, S.A., 764 F.2d 1101, 1107 (5th Cir. 1985) (quoting Gibbons v.
Udaras na Gaeltachta, 549 F. Supp. 1094, 1105-06 (S.D.N.Y. 1982)).
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FACTS AND HOLDING

Scott Nelson, a United States citizen, was hired to work as a mon-
itoring systems engineer at the state-owned King Faisal Specialist
Hospital ("Hospital"), located in Saudi Arabia.2 2 Nelson was re-
cruited by the Hospital Corporation of America, Ltd. ("HCA"), an in-
dependent corporation that recruits Americans to work at the
Hospital under a Saudi Arabia-HCA contract.23

The position for which Nelson was hired was advertised in the
United States. 2 4 Nelson interviewed in Saudi Arabia, but he signed
the employment contract with the Hospital and satisfied all other em-
ployment requirements in the United States.25 Royspec Purchasing
Services ("Royspec"), the Hospital's United States purchasing agent,
was identified as an emergency contact for Nelson's family. 26

In 1983, Nelson began working at the Hospital.2 7 In 1984, he be-
gan reporting certain safety defects to Hospital officials.28 After sev-
eral months of reporting the defects and being advised to ignore the
problems, Nelson was arrested by Saudi government agents. 29

Nelson remained in Saudi prisons for thirty-nine days.30 He al-
leged that during this period, he was "shackled, tortured, and
bealten]" in a jail cell, deprived of food for four days, and forced to sign
a statement, written in Arabic, which he could neither read nor
understand.

3 1

Nelson was subsequently transported to the Al Sijan Prison in
Saudi Arabia "to await trial on unknown charges."32 Nelson claimed
that at Al Sijan he was held in a rat-infested, overcrowded cell, had to
fight with other prisoners for food, and was brought outside only one
day per week.33 He further alleged that he was never told the reasons
for his imprisonment, that the Saudi government did not notify his
family of his location, and that his wife was informed by a Saudi offi-
cial that if she performed sexual favors, Nelson would be released.3 4

22. Saudi Arabia v. Nelson, 113 S. Ct. 1471, 1474-75 (1993).
23. Id. HCA operated under Cayman Island law. Id. at 1474.
24. Nelson, 113 S. Ct. at 1474.
25. Id. at 1474-75.
26. Id. at 1475.
27. Id.
28. Id.
29. Id.
30. Id.
31. Nelson, 113 S. Ct. at 1475. The person assigned as Nelson's interpreter told

him to sign anything given to him to avoid being beaten. Id.
32. Nelson, 113 S. Ct. at 1475.
33. Id. United States Embassy officials visited Nelson twice during this period,

but did not take any action to help him because they concluded that Nelson was not
being mistreated. Id.

34. Nelson, 113 S. Ct. at 1475.

1072 [Vol. 27



COMMERCIAL ACTIVITY EXCEPTION

Nelson was released on November 5, 1984, at the request of Mas-
sachusetts Senator Edward M. Kennedy.35 After his return to the
United States, Nelson filed suit against Saudi Arabia, the Hospital,
and Royspec in the United States District Court for the Southern Dis-
trict of Florida.3 6 Nelson claimed personal injury resulting from al-
leged intentional torts including unlawful detainment, false
imprisonment, wrongful arrest and imprisonment, torture, battery,
disruption of family life, and infliction of mental anguish. 37 He fur-
ther claimed that Saudi Arabia negligently failed to warn against the
possibility of torture as a governmental response to reporting safety
violations. 38 His final claim alleged derivative injury to his wife re-
sulting from the Saudi actions.39

Nelson claimed that the Saudi actions were taken in response to
his reporting safety violations at the Saudi-owned Hospital in Saudi
Arabia.40 The Saudi government claimed that it took the actions in
response to Nelson's fraudulent representation that he had a degree
from the Massachusetts Institute of Technology, a violation of his em-
ployment contract and of Saudi Arabian law. 4 1 The district court dis-
missed the action, stating that jurisdiction did not exist under the
commercial activity exception of the Foreign Sovereign Immunities
Act ("FSIA"). 42 The district court held that HCA's recruitment of Nel-
son did not amount to a "commercial activity carried on in the United
States," and that there was not a sufficient nexus between the recruit-
ment and Nelson's injuries, or Royspec's activities and the injuries, as
required by the first clause of the commercial activity exception. 43

On appeal, the United States Court of Appeals for the Eleventh
Circuit reversed the lower court decision. 44 The Eleventh Circuit held
that Saudi Arabia acted in a commercial capacity by recruiting and
hiring Nelson, that Nelson's claim was based upon these commercial
activities, and that these activities occurred largely in the United

35. Id. at 1475; Joan Biskupic, U.S. Worker Alleging Saudi Beatings Can't Sue Ri-
yadh Here, Justices Say, WASH. POST, Mar. 24, 1993 (Final Edition), at A14.

36. Nelson, 113 S. Ct. at 1475.
37. Id. at 1475-76.
38. Id. at 1476.
39. Id. All three defendants qualified as foreign states under 28 U.S.C. § 1603(a)

(1988), which provides that the definition of a "foreign state" includes "an agency or
instrumentality of a foreign state." Id.

40. Nelson, 113 S. Ct. at 1475-76.
41. Id. at 1475 n.1. The Supreme Court mentioned this Saudi Arabian assertion

only in the footnotes, adding that Nelson admitted making the misrepresentation but
denied that it was the cause of Nelson's arrest. Id. See Brief for Petitioners, Saudi
Arabia v. Nelson, 113 S. Ct. 1471 (1993) (No. 91-522).

42. Nelson, 113 S. Ct. at 1476.
43. Id. See supra note 5 and accompanying text.
44. Nelson v. Saudi Arabia, 923 F.2d 1528, 1536 (11th Cir. 1991), rev'd, 113 S. Ct.

1471 (1993).
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States.45 Accordingly, the Eleventh Circuit held that jurisdiction was
proper under the first clause of the FSIA's commercial activity excep-
tion.46 Saudi Arabia appealed the decision to the United States
Supreme Court and the Court granted certiorari. 47 The Court, in an
opinion written by Justice David Souter, held that the suit was not
based on a commercial activity of Saudi Arabia and therefore did not
fall within the commercial activity exception of the FSIA.4 8

Nelson argued that his claims were based upon the commercial
activities of recruiting and hiring him in the United States, because
"but for [his] recruitment in the United States, he would not have
taken the job, been arrested, and suffered the personal injuries."49

The Supreme Court rejected this argument, stating that "based upon"
requires "something more than a mere connection with, or relation to,
commercial activity."50 The Court decided that Saudi Arabia's
recruiting Nelson, signing the employment contract, and employing
Nelson were not the actions upon which Nelson's claims were based. 51

In reaching its conclusion, the Court made an important distinc-
tion between the "based upon" requirement in the first clause and
those in the remaining clauses of the commercial activity exception.52

The Court pointed out that the second clause would grant jurisdiction
where a suit "is based ... upon an act performed in the United States
in connection with a commercial activity of the foreign state else-
where," and the third clause allows jurisdiction where a claim "is
based.., upon an act outside the territory of the United States in
connection with a commercial activity of the foreign state elsewhere
and that act causes a direct effect in the United States."53 The Court
noted that the first clause contains no such "connection" wording.54

The Court then explained that "[d]istinctions among descriptions jux-
taposed against each other are naturally understood to be significant
... and Congress manifestly understood there to be a difference be-

45. Nelson, 923 F.2d at 1529-36. The Eleventh Circuit held that "the detention and
torture of Nelson are so intertwined with his employment at the Hospital that they are
'based upon' his recruitment and hiring, in the United States, for employment at the
Hospital in Saudi Arabia." Id. at 1535.

46. Nelson, 923 F.2d at 1536.
47. Saudi Arabia v. Nelson, 112 S. Ct. 2937 (1992) (granting certiorari).
48. Nelson, 113 S. Ct. at 1474-81. Joining in the majority opinion were Chief Jus-

tice William Rehnquist and Justices David Souter, Sandra Day O'Connor, and Antonin
Scalia. Justice Byron White concurred in the judgment, Justices Harry Blackmun and
Anthony Kennedy authored separate opinions in which they concurred in part and dis-
sented in part, and Justice John Paul Stevens dissented. Id. at 1472.

49. Nelson, 113 S. Ct. at 1476.
50. Id. at 1478.
51. Id.
52. Id. at 1477-78.
53. Id.
54. Id.
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tween a suit 'based upon' commercial activity and one 'based upon'
acts performed 'in connection with' such activity."55 Following this
reasoning, the Court held that the "based upon" requirement of the
first clause was not satisfied in Nelson merely because the Saudi tor-
tious acts of arresting, imprisoning, and torturing Nelson had a con-
nection with the recruitment and hiring of Nelson.56 The Court
determined that because Nelson's claims were for injuries sustained
during his imprisonment and torture, Nelson's claims were solely
based upon the police actions of the Saudi government, and not upon a
commercial activity.5 7

Nelson also argued that the tortious actions of Saudi Arabia were
themselves commercial because they were taken in retaliation for Nel-
son's reporting of Hospital violations, which he did as part of his job.58

The Court rejected this argument because it focused on the purpose of
the Saudi actions, while the exception clearly requires courts to focus
on the nature of the activity when determining whether that activity
is commercial. 59 The Court explained that the tortious conduct of the
Saudis was not, in nature, a commercial activity, but rather an abuse
of police power by the Saudi government-a public act from which a
sovereign is immune under the FSIA.60 The Court stated that for an
activity to be "commercial" in nature, the government must be acting
as a private player.6 According to the Court, a private player cannot
exercise police powers. 6 2 The Court then held that when a claim is
based upon actions that are purely sovereign in nature, jurisdiction
will not be granted, irrespective of any connection that may exist be-
tween the sovereign activity and a commercial activity.6 3 The com-
mercial nature of both the employment of Nelson and of the hospital
itself were irrelevant to the outcome. 64 Because the Court decided the
suit was not based on commercial activity for purposes of the FSIA, it
did not discuss whether the tortious actions had "substantial contact"
with the United States as required by Congress' definition of the first
clause.

65

55. Id. This reasoning rejects the "nexus" test sometimes used by courts to deter-
mine whether a particular claim is "based upon a commercial activity" for purposes of
the first clause of the FSIA. Reply Brief for Petitioners, Saudi Arabia v. Nelson, 113 S.
Ct. 1471 (1993) (No. 91-522).

56. Nelson, 113 S. Ct. at 1477-78.
57. Id.
58. Id. at 1478.
59. Id.
60. Id. at 1479.
61. Id.
62. Id.
63. Id. at 1478 n.4.
64. Id. at 1480.
65. Id. at 1477.
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Nelson brought a separate claim for the failure of Saudi Arabia to
warn him of possible retaliation if he reported safety defects during
the course of his employment.66 The Court dismissed Nelson's failure
to warn claim as a "semantic ploy" that did not provide a separate
basis for jurisdiction. 67 The Court noted that any claim of an inten-
tional tort by a sovereign could be recharacterized as a failure of the
sovereign to warn of the possibility of the tort.68 The Court held that
allowing jurisdiction for such a claim would undermine the restric-
tions contained in the commercial activity exception.69 To support its
conclusion, the Court cited United States v. Shearer,70 a case concern-
ing the Federal Tort Claims Act ("FTCA"), which waives the United
States government's immunity in certain circumstances but not for
any claims that arise from an assault or battery. 71 In Shearer, the
plaintiffs suit alleged the United States Army's negligent failure to
prevent an army serviceman from murdering the plaintiffs son.72

The Supreme Court denied jurisdiction under the FTCA, holding in
part that the FTCA language "any claim arising out of assault or bat-
tery" covered the plaintiffs claim which "sound[ed] in negligence but
stem[medl from a battery committed by a Government employee." 73

Thus, the Court in Shearer did not allow the plaintiff to avoid the
FTCA's bar of battery claims by framing her case as a failure to pre-
vent a battery.74

Justice Byron White concurred in Nelson.7 5 Justice White as-
serted that Nelson's claim was based upon a commercial activity, but
did not have substantial contact with the United States.76 Justice
White agreed that the recruiting and hiring of Nelson were not the
basis for Nelson's suit.7 7 However, Justice White stated that the run-
ning of the Hospital was itself commercial, and both Nelson's report-
ing of Hospital problems in keeping with his job description and the
Hospital's subsequent retaliation satisfied the "based upon a commer-
cial activity" requirement.78

66. Nelson, 113 S. Ct. at 1480.
67. Id.
68. Id.
69. Id. (citing United States v. Shearer, 473 U.S. 52 (1985)).
70. 47:3 U.S. 52 (1985).
71. United States v. Shearer, 473 U.S. 52, 55 (1985).
72. Id. at 53-54.
73. Id. at 55.
74. Id.
75. Nelson, 113 S. Ct. at 1481 (White, J., concurring).
76. Id.
77. Id.
78. Id. (stating that "warning an employee when he blows the whistle and taking

retaliatory action, such as harassment, involuntary transfer, discharge, or other tor-
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Justice White stated that the majority came to its conclusion
based upon the answer to an irrelevant inquiry. 79 The majority held
that the conduct was not commercial, asking whether it was "the sort
of action by which private parties can engage in commerce."8 0 In con-
trast, Justice White said the majority should have asked "whether it
[was] the manner in which private parties at times do engage in com-
merce."8 1 Justice White determined that this definition was satisfied
in Nelson, because private employers do sometimes hire police to
arrest employees under false pretenses.8 2

However, Justice White found that jurisdiction did not exist be-
cause the commercial activity lacked "a sufficient nexus to the United
States" for purposes of the "substantial contact" requirement.8 3 He
reasoned that the commercial practices of the Saudi Arabian Hospital
lacked any significant connection to the United States.8 4

Justice Anthony Kennedy concurred with the majority on all
points except its dismissal of the failure to warn claim.8 5 Justice Ken-
nedy stated that the claim that Saudi Arabia was negligent in failing
to warn Nelson of foreseeable dangers at the time of his recruitment
was based upon commercial activity having substantial contact:with
the United States. 8 6 He explained that unlike the intentional torts,
the alleged failure to warn occurred during the recruitment and hiring
of Nelson, which substantially occurred in the United States.8 7 Jus-
tice Kennedy argued that "it is not a novel proposition or a play on
words to describe with precision the conduct upon which various
causes of action are based or to recognize that a single injury can arise
from multiple causes, each of which constitutes an actionable
wrong."8 8 He concluded that the negligent failure to warn claim
should have been taken separately and that the court could have had

tious behavior, although not prototypical commercial acts, are certainly well within the
bounds of commercial activity").

79. Id.
80. Id.
81. Id.
82. Id. at 1482 (White, J., concurring).
83. Id. at 1484 (White, J., concurring).
84. Id.
85. Id. (Kennedy, J., concurring in part and dissenting in part).
86. Id. at 1485 (Kennedy, J., concurring in part and dissenting in part).
87. Id. (stating that "[uinlike the intentional tort counts of the complaint, the fail-

ure to warn counts... complain of a negligent omission made during the recruiting of a
hospital employee in the United States").

88. Id. at 1487 (Kennedy, J., concurring in part and dissenting in part); see Callejo
v. Bancomer, S.A., 764 F.2d 1101, 1109 (5th Cir. 1985) (stating that "[in most in-
stances, a suit results from a variety of factors; it is no more the result of a single cause
than was the Civil War").
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jurisdiction over the claim regardless of the lack of jurisdiction over
the other claims. s9

Justice Kennedy disputed the Court's citation of Shearer as sup-
port for denying jurisdiction over the failure to warn claim.90 Justice
Kennedy stated that Shearer was not proper authority for the Nelson
decision.91 First, he noted that Shearer dealt with a wholly separate
area of the law-the FTCA and the Feres v. United States92 doctrine,
the latter doctrine providing that the FTCA does not allow a soldier to
recover for injuries which "arise out of or are in the course of activity
incident to service."93 Also, Justice Kennedy commented that the
FSIA does not include the sweeping "any claim arising out of" lan-
guage contained in the FTCA, suggesting that Congress might not
have intended the FSIA to bar a party from reframing an intentional
tort claim into a negligence claim.94

BACKGROUND

Until 1952, the absolute theory of sovereign immunity was gener-
ally accepted in the United States.9 5 That theory provided that for-
eign states were immune from the jurisdiction of United States courts,
unless they consented to suit.9 6 The most influential case supporting
the doctrine of absolute immunity was The Schooner Exchange v. Mc-
Faddon,97 decided by the United States Supreme Court in 1812.98 In
The Schooner Exchange, Chief Justice John Marshall declared that
sovereigns have a "perfect equality and absolute independence.., and
[a] common interest impelling them to mutual intercourse, and an in-
terchange of good offices with each other."99 The Chief Justice be-
lieved that leaving sovereign activities free from adjudication was

89. Nelson, 113 S. Ct. at 1487 (Kennedy, J., concurring in part and dissenting in
part).

90. Id. at 1486 (Kennedy, J., concurring in part and dissenting in part).
91. Id.
92. 340 U.S. 135 (1950).
93. Feres v. United States, 340 U.S. 135, 146 (1950); Nelson, 113 S. Ct. at 1486

(Kennedy, J., concurring in part and dissenting in part).
94. Nelson, 113 S. Ct. at 1486 (Kennedy, J., concurring in part and dissenting in

part).
95. CARTER & TRIMBLE, supra note 1, at 551. See Zernicek v. Brown & Root, Inc.,

826 F.2d 415, 416 (5th Cir. 1987), (explaining that "foreign-sovereign immunity is a
matter of grace and comity under international law"), cert. denied, 484 U.S. 1043 (1988).

96. CARTER & TRiMBLE, supra note 1, at 565-67; see 26 DEP'T ST. BULL., 1952, at
984-85, reprinted in Alfred Dunhill of London, Inc. v. Republic of Cuba, 425 U.S. 682,
711 (1976) (Appendix 2 to Opinion of Court, letter to Attorney General from Jack B.
Tate for the Secretary of State) [hereinafter Tate Letter].

97. 11 U.S. (7 Cranch) 116 (1812).
98. The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116, 147 (1812);

CARTER & TRIMBLE, supra note 1, at 551.
99. The Schooner Exchange, 11 U.S. (7 Cranch) at 137.
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necessary to both the nature of a government and to relations among
governments.

100

In 1952, the Department of State issued the Tate Letter, which
recognized a trend in international law rejecting absolute immu-
nity. 101 A growing number of countries were denying immunity to for-
eign sovereigns under certain circumstances. 10 2 These circumstances
involved claims based upon the private or commercial acts of a state
as opposed to the public acts of a state.' 0 3 This practice was referred
to as the restrictive theory of sovereign immunity.10 4

Subsequently in 1952, the United States government adopted the
policy outlined in the Tate Letter.' 0 5 Under the new policy, the courts
would typically wait for word from the Department of State on
whether to hear a case against a foreign sovereign unless the state
consented to jurisdiction on its own volition.' 0 6 The entire process
posed numerous difficulties, particularly the separation of powers
problem inherent in allowing the United States Executive Branch to
make legal determinations on cases that were already before the
courts. '

0 7

Dissatisfaction with the Tate Letter process for deciding immu-
nity and a need for uniformity in decision led lawyers, scholars, and
the Department of State to encourage Congress to establish clearer,
more predictable standards.' 0 8 The result was the Foreign Sovereign
Immunities Act of 1976 ("FSIA").' 09

ENACTMENT OF THE FSIA

A few months prior to passage of the FSIA, the United States
Supreme Court in Alfred Dunhill of London, Inc. v. Republic of

100. Id.; see Vencedora Oceanica Navigacion, S. A. v. Compagnie Nationale Alger-
ienne de Navigation, 730 F.2d 195, 198 n.4 (5th Cir. 1984).

101. Tate Letter, supra note 96, at 712-13.
102. Id. at 711-13.
103. Id. at 711; H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6605.
104. Tate Letter, supra note 96, at 711.
105. CARTER & TRIMBLE, supra note 1, at 566; H.R. REP. No. 1487, supra note 9,

1976 U.S.C.C.A.N. at 6605.
106. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6607. See John A.

Boyd, Sovereign Immunity Decisions of the Department of State, May 1952 to January
1977, DIGEST OF UNITED STATES PRACTICE IN INTERNATIONAL LAW, app. at 1017-81
(Michael Sandier et al., eds., 1977) (tracing Department of State decisions concerning
sovereign immunity from the adoption of the Tate Letter until the enactment of the
FSIA).

107. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6607.
108. CARTER & TRIMBLE, supra note 1, at 561. The legislative history of the Foreign

Sovereign Immunities Act explains that by 1976, other major legal systems already had
in place laws that allowed an individual to sue a foreign government under certain cir-
cumstances. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6605.

109. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6605-06.
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Cuba"x0 formally enunciated the restrictive theory of sovereign immu-
nity."' Justice Lewis Powell explained in his concurring opinion that
"[u]nless it appears that an exercise of jurisdiction would interfere
with delicate foreign relations conducted by the political branches,
[we] conclude that federal courts have an obligation to hear cases such
as this."112 The Court, in Alfred Dunhill, held that:

In their commercial capacities, foreign governments do
not exercise powers peculiar to sovereigns. Instead, they ex-
ercise only those powers that can also be exercised by private
citizens....

[P]art of the foreign relations law recognized by the
United States is that the commercial obligations of a foreign
government may be adjudicated in those courts otherwise
having jurisdiction to enter such judgments. 1 13

In 1976, Congress passed the FSIA, explaining that modern inter-
national law does not afford states immunity from foreign court juris-
diction with respect to their commercial activities. 1 14 Congress also
intended to promote uniformity and technical legality through making
sovereign immunity solely a judicial matter. 115

Congress enacted the FSIA, in part, because of increasing com-
mercial activity, travel, and employment between foreign sovereigns
and individual citizens. 116 The increase made it necessary to provide
some sort of redress to injured citizens who would otherwise be barred
from recovery under the absolute sovereign immunity rules.11 7

The House Report for the statute provides that "[i]n a modern
world where foreign state enterprises are every day participants in
commercial activities, [the FSIA] is urgently needed legislation.""18

The bill was proposed to accomplish four things: (1) to codify the "re-
strictive" principle which excludes sovereign immunity for a suit

110. 425 U.S. 682 (1976).
111. Alfred Dunhill, 425 U.S. at 704-05.
112. Id. at 715 (Powell, J., concurring) (quoting First Nat'l City Bank v. Banco Na-

cional de Cuba, 406 U.S. 759, 775-76 (1972) (Powell, J., concurring)). See Texas Trading
& Milling Corp. v. Federal Republic of Nigeria, 647 F.2d 300, 315-16 (2d Cir. 1981), cert.
denied, 454 U.S. 1148 (1982) (affirming the "right of all participants in the marketplace
of the world to be treated as equals and to ascribe to principles of trade which found
their birth in the law merchant, centuries ago"); Thomas H. Hill, A Policy Analysis of
the American Law of Foreign State Immunity, 50 FoRDHAm L. REV. 155, 188 (1981).

113. Alfred Dunhill, 425 U.S. at 704-05.
114. Richard W. Cutler, Commercial Exception to Foreign Sovereign Immunity, N.Y.

L.J., May 3, 1993, at 1.
115. De Sanchez v. Banco Central de Nicaragua, 770 F.2d 1385, 1390 (5th Cir. 1985)

(explaining that the enactment of the FSIA was to shield jurisdictional decisions from
the political concerns of the executive branch); Cutler, N.Y. L.J., at 1.

116. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6605.
117. Id.
118. Id.
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based upon a sovereign's commercial or private acts; (2) to direct the
question of jurisdiction to the courts rather than to the executive
branch, which tended to get appeals from sovereigns; (3) to provide
courts with a statutory procedure; and (4) to provide a remedy for
plaintiffs who have secured a judgment against a foreign state that
requires enforcement. 119

The FSIA was not intended to alter liability law, affect the gen-
eral immunity of diplomats and consuls, or impact the apportionment
of responsibility between or among foreign state entities. 120 For ex-
ample, it would not affect the law as to whether a sovereign entity is a
proper party to the suit, or whether or to what extent the entity is
liable for a particular injury.121 It simply embraced the doctrine that
when a government acts as a private player, it should be held account-
able for its actions. 122

Discussing the jurisdictional framework created in the FSIA,
Scholar Thomas H. Hill theorized:

The primary objective of a jurisdictional scheme should
be to balance and reconcile plaintiffs interest in easy and cer-
tain access to the courts with defendant's interests in receiv-
ing notice, not being sued in too distant a forum, and having a
meaningful opportunity to defend.... The secondary objec-
tive of the rules of jurisdiction should be to temper the exer-
cise of jurisdiction sufficiently to avoid frustrating the policies
inherent in sovereign immunity. 123

Hill believed that plaintiffs should have legal recourse against a
foreign sovereign, provided that sensitive governmental functions are
not threatened. 124 Hill noted that the FSIA preserves sovereign im-
munity where it is most important-where the government has acted
in a public capacity. 125 As set forth by the United States Court of
Appeals for the Fifth Circuit in Callejo v. Bancomer, S.A.,126 the FSIA
recognizes that the interest in providing an opportunity for redress to
injured parties sometimes must yield to a government's interest in
preserving its independence. 127 The court further stated that if this
governmental interest is strong or the United States' interest in pro-
viding a forum to its injured citizens is weak, then the FSIA "grants

119. Id. at 6605-06.
120. Id. at 6610.
121. Id.
122. Segni v. Commercial Office of Spain, 835 F.2d 160, 162 (7th Cir. 1987).
123. Hill, 50 FoRDHAM L. REV. at 188.
124. Id. at 240.
125. Id.
126. 764 F.2d 1101 (5th Cir. 1985).
127. Callejo v. Bancomer, S.A., 764 F.2d 1101, 1112 (5th Cir. 1985).
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sovereign immunity in order to serve our larger interest in preserving
international amity."128

Hill explained that the FSIA exceptions represent circumstances
in which private interests in seeking redress outweigh sovereign inter-
ests.12 9 As an example he cited the commercial activity exception,
stating that it reflects the idea that in commercial transactions a pri-
vate citizen typically expects to have disputes resolved through the
legal system, and delicate governmental concerns are unlikely to
arise. 130 He concluded that holding foreign states liable for their com-
mercial or private activities presents a lesser risk of offending states
than holding foreign states liable for their governmental activities. 13 1

As Justice White observed in Alfred Dunhill, subjecting states acting
in their commercial capacities to the same laws applicable to private
citizens is "unlikely to touch very sharply on 'national nerves.'"132
The FSIA was structured to balance private interests against govern-
mental interests, following the principles of the restrictive theory of
sovereign immunity. 133

The Supreme Court, in Argentine Republic v. Amerada Hess Ship-
ping Corp.,13 4 held that the FSIA is the only source for jurisdiction
over a foreign sovereign. 135 In Amerada Hess, a tanker owned by a
Liberian corporation was attacked by Argentine military aircraft
while it was in international seas and was severely damaged as a con-
sequence. 136 The Liberian corporations sued Argentina for damages
in a United States District Court under the Alien Tort Statute, which
provides that "[t]he district courts shall have original jurisdiction of
any civil action by an alien for a tort only, committed in violation of
the law of nations or a treaty of the United States." 13 7 The Supreme
Court held that the structure and text of the FSIA show that Congress
intended it to be the only basis for obtaining jurisdiction over a foreign
state. 138 Because none of the FSIA exceptions applied, the Court held
that jurisdiction could not be granted. 13 9

128. Id.
129. Hill, 50 FoRDHAM L. REV. at 204; see United States v. Shearer, 473 U.S. 52, 57

(1985) (discussing the Federal Tort Claims Act, which provides courts a framework for
dealing with tort claims against the United States government).

130. Hill, 50 FoRDHAm L. REV. at 204-05.
131. Id.
132. Alfred Dunhill, 425 U.S. at 704.
133. Hill, 50 FORDHAM L. REV. at 204-05.
134. 488 U.S. 428 (1989).
135. Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 431-32

(1989).
136. Id. at 431-32.
137. 28 U.S.C. § 1350 (1988); Amerada Hess, 488 U.S. at 432.
138. Amerada Hess, 488 U.S. at 434.
139. Id. at 443.
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THE "COMMERCIAL ACTmTY" EXCEPTION

The commercial activity exception is the most frequently applied
of the immunity exceptions. 140 It was enacted because of the concern
that when a foreign government engages in a commercial activity, it
acts in the capacity of a private individual and, as such, should be
liable. 141 Congress gave the courts little guidance for defining or ap-
plying this exception, intending the courts to have a "great deal of lati-
tude" for determining what constitutes a "commercial activity."142

Essentially, Congress left it to the courts to interpret the exception on
a case-by-case basis. 143

Congress broadly defined the terms of the exception. 144 The stat-
ute reads:

A "commercial activity" means either a regular course of
commercial conduct or a particular commercial transaction or
act. The commercial character of an activity shall be deter-
mined by references to the nature of the course of conduct or
particular transaction or act, rather than by reference to its
purpose. 145

The House Report adds that a foreign state's selling of a product or
service, borrowing money, leasing property, employing workers, and
investing in an American corporation are examples of commercial ac-
tivities for purposes of the commercial activity exception.' 46

The first clause of the exception allows for jurisdiction over claims
that are based upon a commercial activity carried on in the United
States by a foreign state.' 47 Congress provided that this clause re-
quires the activity upon which the claim is based to have "substantial
contact" with the United States, and defined such contact as "intended
to reflect a degree of contact beyond that occasioned simply by U.S.
citizenship or U.S. residence of the plaintiff."148

The second clause provides jurisdiction over claims "based upon
... an act performed in the United States in connection with a com-

mercial activity of the foreign state elsewhere."149 Congress provided

140. H.R. Rep. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6617.
141. Id. at 6605.
142. Id. at 6615; Segni, 835 F.2d at 163.
143. Texas Trading, 647 F.2d at 309.
144. Segni, 835 F.2d at 163; Republic of Argentina v. Weltover, Inc., 112 S. Ct. 2160,

2165 (1992) (recognizing that the statutory definition "leaves the critical term 'commer-
cial' largely undefined").

145. 28 U.S.C. § 1603(d) (1988).
146. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6615.
147. 28 U.S.C. § 1605(a)(2) (1988).
148. 28 U.S.C. § 1603(e) (1988); H.R. REP. No. 1487, supra note 9, 1976

U.S.C.C.A.N. at 6616.
149. 28 U.S.C. § 1605(a)(2) (1988).
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that this clause "looks to conduct of the foreign state in the United
States which relates either to a regular course of commercial conduct
elsewhere or to a particular commercial transaction concluded or car-
ried out in part elsewhere." i50

The third clause grants jurisdiction over claims based on "an act
outside the territory of the United States in connection with a com-
mercial activity of the foreign state elsewhere and that act causes a
direct effect in the United States." 15 1 This clause covers commercial
conduct abroad that causes an injury in the United States.' 52

INTERPRETING THE FIRST CLAUSE OF THE COMMERCIAL EXCEPTION

When deciding whether it has jurisdiction under the first clause
of the commercial activity exception, a court must look to the three
distinct parts of the clause.15 3 The clause requires (1) that the claims
be "based upon" the commercial activity, (2) that the activity in fact be
a "commercial activity," and (3) that the activity have "substantial
contact" with the United States.15 4

"Based Upon"

Lower federal courts have inconsistently interpreted the "based
upon" requirement of the first clause. 15 5 The United States Court of
Appeals for the Fifth Circuit, in Arango v. Guzman Travel Advisors
Corp.,156 defined "based upon" as "whether the particular conduct giv-
ing rise to the claim in question actually constitutes or is in connection
with commercial activity, regardless of the defendant's generally com-
mercial or governmental character." t 57 In Arango, the plaintiffs

150. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6617.
151. 28 U.S.C. § 1605(aX2) (1988).
152. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6618. See RESTATE-

MENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 453 cmt. 5
(1987) (explaining the "direct effect" requirement).

153. See Gould, Inc. v. Mitsui Mining & Smelting Co., 947 F.2d 218, 219-21 (6th Cir.
1991) (applying each requirement of the first clause of the commercial activity exception
in determining jurisdiction); Stena Rederi AB v. Comision de Contratos del Comite
Ejecutivo General del Sindicato Revolucionario de Trabajadores Petroleros de la Repub-
lica Mexicana, S.C., 923 F.2d 380, 386-87 (5th Cir. 1991) (applying each requirement of
the first clause of the commercial activity exception in determining jurisdiction); Zedan
v. Kingdom of Saudi Arabia, 849 F.2d 1511, 1512-14 (D.C. Cir. 1988) (applying each
requirement of the first clause of the commercial activity exception in determining juris-
diction); De Sanchez, 770 F.2d at 1391 (applying each requirement of the first clause of
the commercial activity exception in determining jurisdiction).

154. 28 U.S.C. §§ 1603(e), 1605 (1988). See supra notes 144-52 and accompanying
text.

155. Vencedora Oceanica Navigacion, S.A. v. Compagnie Nationale Algerienne de
Navigation, 730 F.2d 195, 199-200 (5th Cir. 1984).

156. 621 F.2d 1371 (5th Cir. 1980).
157. Arango v. Guzman Travel Advisors Corp., 621 F.2d 1371, 1379 (5th Cir. 1980).
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bought a vacation package tour to the Dominican Republic through an
American travel agency. 158 When the plaintiffs arrived at the Domin-
ican Republic, immigration officials denied them entry because plain-
tiffs were listed on an "undesirable aliens" list.15 9 The officials
immediately rerouted the plaintiffs, first sending them to Puerto Rico
for a day and then Haiti for four more days until the plaintiffs were
able to arrange and pay for their own return to the United States.' 60

Upon their return, the plaintiffs sued numerous defendants in-
cluding Dominicana, a Dominican government-owned entity that sup-
plied the plaintiffs with air travel and tourist cards for the trip to the
Dominican Republic and that subsequently rerouted the plaintiffs. 16 1

The plaintiffs alleged false imprisonment and battery resulting from
immigration officials and Dominicana employees forcing plaintiffs
onto planes against the plaintiffs' wills. 16 2 The plaintiffs further al-
leged breach of contract and warranty resulting from the "miscarriage
and non-performance of the vacation tour" and the defendants' refusal
to refund what the plaintiffs had paid for the tour. 163 Additionally,
the plaintiffs alleged the failure of Dominicana to warn the plaintiffs
of the possibility that plaintiffs might be denied entrance to the coun-
try, and of the possible costs and consequences of such an occur-
rence.' 64 Dominicana claimed immunity under the FSIA. 16 5

The Fifth Circuit granted Dominicana immunity as to the plain-
tiffs' complaints of false imprisonment and battery. 16 6 The court ac-
cepted Dominicana's argument that although its activities of selling
tickets and issuing tourist cards were commercial, these were not the
activities upon which the plaintiffs based their claims. 167 Rather, the
plaintiffs based their claims upon activities in which Dominicana ac-
ted as an agent of the Dominican Republican government, rerouting
the plaintiffs at the government's request.168 These actions were non-
commercial governmental acts according to the Fifth Circuit, and be-
cause the plaintiffs' intentional tort claims were based upon, or arose
out of, these noncommercial acts rather than a commercial activity,

158. Id. at 1373.

159. Id.
160. Id.
161. Id. at 1373-74.

162. Id. at 1379.
163. Id.
164. Id.
165. Id. at 1374.
166. Id. at 1379.

167. Id. at 1378-79.
168. Id. at 1379.
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the claims did not fall into the commercial activity exception of the
FSIA.169

However, the court denied Dominicana immunity with respect to
the remaining claims, holding that both the breach of contract and
warranty claim and the failure to warn claim did fall under the com-
mercial activity exception.170 These claims, the court held, were
based upon or connected to the commercial activities of Dominicana in
executing the contract. 171 In this manner, the court in Arango held
that the "based upon" requirement would be satisfied where the claim
arose from or was connected with a commercial activity such as the
making of a contract, but not where the claim arose from a purely
governmental activity such as expulsion of aliens. 172

In Vencedora Oceanica Navigacion, S.A. v. Compagnie Nationale
Algerienne de Navigation,173 the Fifth Circuit applied Arango and es-
tablished the "nexus" test to determine whether a claim is "based
upon" some commercial activity in the United States. 174 The court in
Vencedora Oceanica Navigacion rejected a literal reading of the first
clause, which would require "that the cause of action be directly 'based
on' the defendant foreign state's commercial activity in the United
States."175 Rather, the court looked for a nexus between the alleged
act and the commercial activity in the United States. 176 The court
considered the existence of such a nexus sufficient to satisfy the
"based upon" requirement of the first clause. 177

A subsequent Fifth Circuit decision, Stena Rederi AB v. Comision
de Contratos Ejecutivo General del Sindicato Revolucionario de
Trabajadores Petroleros de la Republica Mexicana,178 held that the
"commercial activity that provides the jurisdictional nexus with the
United States must also be the activity on which the lawsuit is
based."17 9 In other words, the Fifth Circuit considered the "nexus"
and the "based upon" requirements separately. 80

The United States Court of Appeals for the Sixth Circuit in Gould,
Inc. v. Mitsui Mining & Smelting Co. 181 followed reasoning similar to

169. Id.
170. Id. at 1379-80.
171. Id.
172. Id. at 1378-80.
173. 730 F.2d 195 (5th Cir. 1984).
174. Vencedora Oceanica Navigacion, 730 F.2d at 203.
175. Id. at 200-02.
176. Id. at 203.
177. Id.
178. 923 F.2d 380 (5th Cir. 1991).
179. Stena Rederi AB, 923 F.2d at 387; Arriba Ltd. v. Petroleos Mexicanos, 962 F.2d

528, 533 (5th Cir. 1992), cert. denied, 113 S. Ct. 413 (1992).
180. Stena Rederi AB, 923 F.2d at 387.
181. 947 F.2d 218 (6th Cir. 1991).
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that of the Fifth Circuit in Stena Rederi AB. 182 The Sixth Circuit, in
Gould, determined that a plaintiff must prove both that his claim is
based upon a commercial activity and that the commercial activity has
a jurisdictional nexus, or "substantial contact," with the United
States.' 8 3 The court explained that the "based upon" element requires
that the defendant's commercial activity in the United States actually
be the activity giving rise to the action.' 8 4 The court elaborated that
the plaintiff must prove both of these elements in order to "convince
the court that it is not relying upon one episode for jurisdiction and
another one for its claim."185

The United States Court of Appeals for the Seventh Circuit in
Santos v. Compagnie Nationale Air France'8 6 applied a narrow
"nexus" test to determine whether the "based upon" requirement of
the first clause was satisfied.' 8 7 Miguel Santos, a United States citi-
zen, alleged personal injury while working at Orly Airport in Paris
due to an Air France employee's negligent driving of a vehicle onto a
loading platform.' 88 The Seventh Circuit considered the question of
whether the suit was "based upon" Air France's commercial activity in
the United States.18 9 The court found that the suit did not meet the
"based upon" requirement. 190

Santos was at Orly under the employment of American Trans Air,
who was required under a lease with Air France to provide mainte-
nance work. 191 Santos did not claim any rights as a third party bene-
ficiary to the lease, but brought the action against Air France solely
because an Air France employee drove the vehicle that injured him. 192

The Seventh Circuit stated that the term "based upon" requires
the existence of a "nexus" between the claim and the commercial activ-
ity to the extent that the commercial activity establishes an element of
the claim.193 The court further explained that the element is usually
established where the sovereign owed a duty to the plaintiff. 194 It ad-

182. Gould, 947 F.2d at 221 (stating that "[tihe jurisdictional element is the com-
mercial activity... plus a theory, a gravamen, that the plaintiffs injuries arise from the
commercial activity").

183. Id.
184. Id.
185. Id.
186. 934 F.2d 890 (7th Cir. 1991).
187. Santos v. Compagnie Nationale Air France, 934 F.2d 890, 893 (7th Cir. 1991).
188. Id. at 891-92. Air France qualified for immunity purposes because the majority

of its shares were owned by France. Id. at 891.
189. Santos, 934 F.2d at 891-94.
190. Id. at 894.
191. Id. at 892.
192. Id.
193. Id. at 892-93.
194. Id. at 893.
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ded that if this duty were established through commercial activity in
the United States, then courts would have jurisdiction regardless of
where the breach of duty occurred. 195 The Seventh Circuit reasoned
that because Santos had claimed no direct or third party contractual
relationship with Air France, there was not a sufficient nexus between
the injury and the commercial conduct in the United States by Air
France, and therefore the commercial exception did not apply. 196

"Commercial Activity"

The FSIA defines "commercial activity" as "either a regular course
of commercial conduct or a particular commercial transaction or
act."197 It also supplies a test with which the courts may examine a
purportedly commercial activity. 198 The test provides that "[t]he com-
mercial character of an activity shall be determined by reference to
the nature of the course of conduct or particular transaction or act,
rather than by reference to its purpose" ("nature-purpose
distinction"). 199

In Republic of Argentina v. Weltover, Inc.,200 the United States
Supreme Court found jurisdiction under the third clause of the com-
mercial activity exception, relying on the nature-purpose distinction
provided in the FSIA.201 The Court clarified the nature-purpose dis-
tinction by creating a "private player" test.20 2 The test provided that
where a foreign government acts as a market participant, or "private
player," rather than as a market regulator, its activities are commer-
cial in nature for purposes of the FSIA.20 3 The Court added:

Moreover, because the Act provides that the commercial
character of an act is to be determined by reference to its "na-
ture" rather than its "purpose," . . . the question is not
whether the foreign government is acting with a profit motive
or instead with the aim of fulfilling uniquely sovereign objec-
tives. Rather, the issue is whether the particular actions that
the foreign state performs... are the type of actions by which
a private party engages in "trade and traffic or commerce." 204

195. Id.
196. Id. at 894.
197. 28 U.S.C. § 1603(d) (1988).
198. Id.
199. Id.
200. 112 S. Ct. 2160 (1992).
201. Weltover, 112 S. Ct. at 2165-69.
202. Id. at 2166.
203. Id. See Joseph v. Office of the Consulate General of Nigeria, 830 F.2d 1018,

1024 (9th Cir. 1987), cert. denied, 485 U.S. 905 (1988).
204. Weltover, 112 S. Ct. at 2166.
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In Weltover, Argentina and its central bank ("Argentina") insti-
tuted a foreign exchange insurance contract program to help Argen-
tine businesses participate in the international market.20 5 Under the
program, Argentina was to sell United States dollars to Argentine bor-
rowers for repayment of foreign debts, but when the contracts became
due, Argentina did not have enough United States dollars to cover
them.20 6 As a result, the government issued bonds to the creditors to
aid in settling the debts. 20 7

When the bonds matured, Argentina again found that it lacked
sufficient funds to cover them and attempted to reschedule the
debts.20 8 Three bondholders, two Panamanian corporations and a
Swiss bank, did not accept the rescheduling, and insisted upon repay-
ment in New York.20 9 Argentina refused. 2 10

On appeal, the Supreme Court held that by issuing bonds, Argen-
tina performed actions of a type in which a private party might en-
gage, and that therefore its activities were commercial. 2 11 This was a
further elaboration on the restrictive immunity theory definition of
commercial activity-the "private player" test.2 12 The Court stated
that the commercial nature of the bonds was "confirmed by the fact
that they are in almost all respects garden-variety debt instruments:
they may be held by private parties; they are negotiable and may be
traded on the international market (except in Argentina); and they
promise a future stream of cash income."2 13 The extension of the pay-
ment schedules of which the plaintiffs complained were taken in con-
nection with this commercial activity. 2 14 Therefore, because the
"direct effect in the United States" requirement was also met, the
Court concluded that the third clause of the FSIA was satisfied. 215

205. Id. at 2163.
206. Id.
207. Id. at 2163-64.
208. Id. at 2164.
209. Id.
210. Id.
211. Id. at 2167-68.
212. Id. at 2166.
213. Id.
214. Id. at 2165.
215. Id. at 2169. The Supreme Court held that jurisdiction existed under the third

clause of the commercial exception because the suit was based upon an action taken
outside the United States in connection with a commercial activity, causing a direct
effect in the United States. Id. It was uncontested that the first requirement was met.
Id. at 2165. The second requirement was met because the issuance of the bonds and
liability under them were commercial activities, with which the extension of the pay-
ment schedules was taken "in connection," because the issuance of bonds is commercial
by nature. Id. at 2165-68. Because the third requirement was also met, the commercial
exception was satisfied. Id. at 2168-69.

1994] 1089



CREIGHTON LAW REVIEW

The United States Court of Appeals for the Second Circuit in
Texas Trading & Milling Corp. v. Federal Republic of Nigeria216 also
used the nature-purpose distinction to define commercial activity. 2 17

In Texas Trading, Nigeria had contracted with over one hundred com-
panies, including four American companies, for the purchase of ce-
ment.2 18 The country used a United States bank to secure the
payments, the same bank with which it had prior commercial rela-
tions. 2 19 Once the ships carrying cement began to arrive at Nigerian
ports, Nigerian officials realized that they had overestimated the mar-
ket.220 They instructed the United States bank to stop paying suppli-
ers and then fully repudiated the contracts. 22 1 Two separate district
court suits were consolidated on appeal by the Second Circuit.22 2 The
Second Circuit came up with different results in the two suits finding
jurisdiction under the FSIA in one and not in the other.223 The Sec-
ond Circuit held that jurisdiction existed under the FSIA because the
activity in question had the commercial nature of a private contract to
purchase goods and there were sufficient contacts between Nigeria
and the United States for personal jurisdiction purposes. 2 24

In reaching its conclusion in Texas Trading, the Second Circuit
noted that perhaps a per se example of commercial activity is a gov-
ernment's contracting to purchase goods and services. 22 5 The court
stated that the government, in doing so, "avails itself of the ordinary
contract machinery. It bargains and negotiates. It accepts an offer. It
enters into a written contract and the contract is to be performed." 22 6

The court noted that such activity is conduct in which a private person
could engage.22 7 According to the court, this is precisely the type of
activity contemplated by the commercial activity exception.2 28

The United States Court of Appeals for the Seventh Circuit in
Segni v. Commercial Office of Spain2 29 also applied the FSIA defini-
tion of "commercial activity," focusing on the nature of the activity,

216. 647 F.2d 300 (2d Cir. 1981), cert. denied, 454 U.S. 1148 (1982).
217. Texas Trading, 647 F.2d at 308-10.
218. Id. at 303.
219. Id. at 304.
220. Id. at 305.
221. Id.
222. Id. at 306.
223. Id.
224. Id. at 308-13. The court held that Nigeria's action caused a direct effect in the

United States for purposes of the third clause because the cancellation of contracts con-
stituted a direct financial loss to United States corporations. Id. at 311-12.

225. Texas Trading, 647 F.2d at 309.
226. Id.
227. Id.
228. Id.
229. 835 F.2d 160 (7th Cir. 1987).
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rather than on the purpose.2 30 The court held that an activity may be
commercial in nature if it is also an activity in which a private party
could engage. 23 1 Therefore, in Segni, Spain's hiring of a United States
resident to provide services in product marketing was a commercial
activity in its nature, even though the purpose of the employment was
to carry out a governmental policy. 23 2

The United States Court of Appeals for the Ninth Circuit in Gre-
gorian v. Izvestia23 3 followed similar reasoning. 23 4 In Gregorian, a
government-controlled newspaper in the Soviet Union ran an article
discrediting the plaintiff, to whom the government allegedly owed
money under a contract.2 35 The plaintiff instigated a libel suit
against the newspaper as a governmental entity, and the court held
that jurisdiction did not exist under the commercial activity excep-
tion.2 36 The court reasoned that the nature of the article was govern-
mental, as it was written and published by the government, and that
the plaintiffs libel claim improperly focused on the alleged purpose of
publishing the article, which was avoiding a contractual obligation. 23 7

The court remarked that, "[w]hether or not the Court admires the tone
of such commentary, it cannot be gainsaid that it constitutes 'an activ-
ity whose essential nature is public or governmental.' "238

"Substantial Contact with the United States"

The FSIA defines the first clause of the commercial exception as a
"commercial activity carried on by [a foreign state] and having sub-
stantial contact with the United States."239 According to the legisla-
tive history, the "substantial contact" requirement, which mandates
that a commercial activity have a nexus with the United States, may
be satisfied in:

cases based on commercial transactions performed in whole
or in part in the United States, import-export transactions in-
volving sales to, or purchases from, concerns in the United
States, business torts occurring in the United States, and an
indebtedness incurred by a foreign state which negotiates or

230. Segni v. Commercial Office of Spain, 835 F.2d 160, 163-64 (7th Cir. 1987).
231. Id. at 164.
232. Id. at 164-65.
233. 871 F.2d 1515 (9th Cir. 1989), cert. denied, 493 U.S. 891 (1989).
234. See Gregorian v. Izvestia, 871 F.2d 1515, 1521-22 (9th Cir. 1989), cert. denied,

493 U.S. 891 (1989).
235. Gregorian, 871 F.2d at 1516-17.
236. Id. at 1517-22.
237. Id. at 1521-22. The court added that articles in the Soviet publication were

typically categorized as "official commentary of the Soviet government." Id. at 1521.
238. Gregorian, 871 F.2d at 1521 (quoting Yessenin-Volpin v. Novosti Press Agency,

443 F. Supp. 849, 856 (S.D.N.Y. 1978)).
239. 28 U.S.C. § 1603(e) (1988).

1994] 1091



CREIGHTON LAW REVIEW

executes a loan agreement in the United States, or which re-
ceives financing from a private or public lending institution
located in the United States .... This definition, however, is
intended to reflect a degree of contact beyond that occasioned
simply by U.S. citizenship or U.S. residence of plaintiff.2 40

For example, if part of a contractual arrangement is made in the
United States, then the arrangement might constitute a substantial
contact. 241 The determination ultimately depends upon the facts.242

Few courts have dealt with the "substantial contact" requirement
as a separate issue.243 The United States Court of Appeals for the
District of Columbia Circuit, in Zedan v. Kingdom of Saudi Arabia,244

determined that "substantial contact" requires stronger contacts with
the United States than those necessary to meet a minimum contacts
due process inquiry.245 A transitory or isolated contact does not suf-
fice.2 4 6 Therefore, the court determined that a phone call from one
state to the United States to offer employment, or even two business
meetings held in the United States by another country, may be insuffi-
cient to constitute substantial contact for purposes of the FSIA.2 47

Following that reasoning, the court held that the advertising and
a phone call made by Saudi Arabia to the plaintiff in the United States
initially causing the plaintiff to go to Saudi Arabia to work under a
separate arrangement did not constitute substantial contact with the
United States for jurisdiction over a breach of contract claim. 248

ANALYSIS

THE INTENTIONAL TORT CLAIMS IN SAuDIARABA . NELSON

The "Based Upon" Requirement

The Supreme Court in Saudi Arabia v. Nelson249 applied the
"based upon" requirement of the first clause of the commercial activity
exception, concluding that Nelson's intentional tort claims were not
based on commercial activity, but rather were based on the Saudi po-
lice actions of arresting, imprisoning, and allegedly torturing Nel-
son.2 50 In reaching this decision, the Court correctly construed the

240. H.R. REP. No. 1487, supra note 9, 1976 U.S.C.C.A.N. at 6615-16.
241. Zedan, 849 F.2d at 1513.
242. See id.
243. See Gould, 947 F.2d at 220-21; Stena Rederi AB, 923 F.2d at 386; Zedan v.

Kingdom of Saudi Arabia, 849 F.2d 1511, 1513 (D.C. Cir. 1988).
244. 849 F.2d 1511 (D.C. Cir. 1988).
245. Zedan, 849 F.2d at 1513.
246. Id. See Arriba, 962 F.2d at 533.
247. Zedan, 849 F.2d at 1513.
248. Id. at 1512-14.
249. 113 S. Ct. 1471 (1993).
250. Saudi Arabia v. Nelson, 113 S. Ct. 1471, 1477-78 (1993).
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plain meaning of the clause to require that the activity on which the
claim is based have more than a mere connection or relation to the
activity on which jurisdiction is based.2 5 '

The United States Court of Appeals for the Fifth Circuit in
Arango v. Guzman Travel Advisors Corp.25 2 interpreted the "based
upon" language to require merely a connection with a commercial ac-
tivity in the United States. 25 3 However, a later Fifth Circuit decision,
Stena Rederi AB v. Comision de Contratos Ejecutivo General del
Sindicato Revolucionario de Trabajadores Petroleros de la Republica
Mexicana,25 4 held that while the commercial act must indeed have a
connection with the United States to satisfy the "substantial contact"
requirement, the "based upon" requirement calls for a showing that
the commercial act alleged also be the act upon which the claim is
materially based. 25 5 The court, in Stena Rederi AB, found that an iso-
lated or unrelated connection between the claim and the commercial
activity is insufficient. 2 56

The Sixth Circuit, in Gould, Inc. v. Mitsui Mining & Smelting
Co. ,257 followed the Fifth Circuit's analysis, stating that the plaintiff
must prove to the court that his claim actually resulted from the com-
mercial activity in the United States rather than simply having some
connection with the commercial activity.258 The Sixth Circuit deter-
mined that this interpretation was in accord with the plain meaning of
the Foreign Sovereign Immunities Act ("FSIA"). 25 9

The Supreme Court in Nelson correctly reasoned that the absence
in the first clause of the "in connection with" wording appearing in the
other two clauses of the commercial activity exception suggests con-
gressional intent that the "based upon" requirement of the first clause
calls for more than a connection or relation to a commercial activ-
ity.2 60 In determining this, the Court followed the plain meaning of
the statute and the reasoning of the Fifth Circuit in Stena Rederi AB
and the Sixth Circuit in Gould, concluding that using a "nexus test" to
establish a connection between the claim and the commercial activity
for purposes of the "based upon" requirement contradicts Congress' in-

251. See infra notes 252-82 and accompanying text.
252. 621 F.2d 1371 (5th Cir. 1980).
253. Arango v. Guzman Travel Advisors Corp., 621 F.2d 1371, 1379 (5th Cir. 1980).
254. 923 F.2d 380 (5th Cir. 1991).
255. Stena Rederi AB v. Comision de Contratos Ejecutivo General de Sindicato

Revolucionario de Trabajadores Petroleros de la Republica Mexicana, 923 F.2d 380, 386-
87 (5th Cir. 1991).

256. Id. at 387.
257. 947 F.2d 218 (6th Cir. 1991).
258. Gould, Inc. v. Mitsui Mining & Smelting Co., 947 F.2d 218, 221 (6th Cir. 1991).
259. Id.
260. See supra notes 249-59 and accompanying text.
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tentions. 26 1 The better use of the nexus test is in the "substantial con-
tact" requirement, leaving the based upon requirement to ensure that
the commercial activity is the activity upon which the suit is based. 26 2

Nelson argued that his claims were based upon the commercial
activities of Saudi Arabia.2 63 He alleged that his injuries "'arose
from' and were 'directly caused' by the Hospital's employment prac-
tices" of recruiting and hiring Nelson and prescribing the terms of his
employment, activities which are commercial in nature. 26 4 Nelson's
argument fails because it allows a mere causal connection between a
commercial activity and the actions causing the injuries to satisfy the
"based upon" requirement.2 65 As the Supreme Court recognized, the
"based upon" requirement of the first clause requires more than a
causal relationship. 266 It requires that the commercial activity actu-
ally be the activity that inflicted the injury. 267 Clearly, it was not the
recruiting and hiring of Nelson that injured him.2 68 Nelson was in-
jured by the Saudi Arabian government's arresting, imprisoning, and
allegedly torturing him.2 69

Alternatively, Nelson argued that his claims were based upon the
Hospital's own disciplinary and employment practices. 270 Justice
White accepted this argument in his concurring opinion.2 7 1 Justice
White failed to recognize that the injuries of which Nelson complained
were not caused simply by the disciplinary procedures of the Hospital,
but rather were caused by the intervention of government officials to
arrest and imprison Nelson for whatever reason.2 72 Nelson argued
that his claims were based upon the employment practices of the Hos-
pital because the intervention of the Saudi police was allegedly "re-
lated to" the Hospital's disciplinary procedures. 2 73 In accepting this
argument, Justice White ignored the plain meaning of the "based
upon" requirement by allowing a mere connection between the injury-
causing activity and the commercial activity asserted to suffice for ju-

261. See supra notes 249-59 and accompanying text.
262. See supra notes 249-59 and accompanying text.
263. Brief for Respondents, Saudi Arabia v. Nelson, 113 S. Ct. 1471 (1993) (No. 91-

522).
264. Id.
265. Nelson, 113 S. Ct. at 1478.
266. Id.
267. See id.
268. See infra notes 278-82 and accompanying text.
269. Nelson, 113 S. Ct. at 1478.
270. Brief for Respondents, Saudi Arabia v. Nelson, 113 S. Ct. 1471 (1993) (No. 91-

522).
271. Nelson, 113 S. Ct. at 1481 (White, J., concurring).
272. Id. at 1480.
273. Id. at 1481 (White, J., concurring); Brief for Respondents, Saudi Arabia v. Nel-

son, 113 S. Ct. 1471 (1993) (No. 91-522).
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risdictional purposes. 274 Justice White did not explain how the hospi-
tal's action in hiring Saudi police to discipline Nelson converted the
actions in question from police acts to commercial acts.275 Rather,
Justice White offered suggestions as to how the Saudi actions could be
classified as commercial. 276 By way of his own argument, Justice
White inadvertently acknowledged that Nelson's claims were not
based upon the Hospital's practices, but rather on the actions of the
Saudi Arabian police, regardless of whether they were connected to
the running of the Hospital.277

Nelson's intentional tort claims were not based upon Saudi Ara-
bia's recruitment and hiring of him in the United States. 278 Nor were
they based upon the Hospital's employment practices and disciplinary
procedures. 279 Rather, Nelson's injuries were sustained as a result of
his arrest, imprisonment, and alleged torture by Saudi Arabian offi-
cials.280 Therefore, his claims were based upon these activities, re-
gardless of any connection the activities might have had with Saudi
Arabia's commercial activities in the United States or in running the
Hospital. 281 For the first clause of the commercial activity exception
to apply to Nelson's intentional tort claims, the actions of the Saudi
officials would have to have been classified as commercial. 28 2

The "Commercial Activity" Requirement

Because Nelson's intentional tort claims were clearly based on his
arrest, imprisonment, and torture, the Court had to determine
whether those activities were commercial for purposes of the first
clause of the FSIA.2 83 Applying the nature-purpose distinction pro-
vided by the FSIA and the "private player" test enunciated by the
Court in Republic of Argentina v. Weltover, Inc.,284 the Court correctly
determined that the Saudi officials' actions were noncommercial and
that the government was entitled to immunity under the FSIA.28 5

The FSIA provides that the determination of whether a cause of
action is based upon a commercial activity rests upon the "nature,"

274. See supra notes 249-62 and accompanying text.
275. See Nelson, 113 S. Ct. at 1481-84 (White, J., concurring).
276. Id.
277. See id.
278. Id. at 1478.
279. Id. at 1480.
280. Id. at 1478.
281. Id.
282. Id.
283. Id.
284. 112 S. Ct. 2160, 2166 (1992).
285. Nelson, 113 S. Ct. at 1478-80; see infra notes 286-316 and accompanying text.
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rather than the "purpose," of the activity.28 6 The Supreme Court, in
Nelson and earlier in Weltover, addressed the difficulty of determining
where "nature" ends and "purpose" begins. 28 7 The Court, in Weltover,
created a "private player" test to aid in distinguishing between nature
and purpose.28 8 In applying the test, the issue is whether the foreign
state activity is one in which a private player could also partake. 28 9

The Court, in Weltover, held that it was "irrelevant why Argentina
participated in the bond market in the manner of a private actor; it
matters only that it did so."29 ° Accordingly, the Court found Argen-
tina's activity to be commercial in nature. 2 91

In Gregorian v. Izvestia,29 2 the Ninth Circuit similarly made the
nature-purpose distinction.2 93 In Gregorian, the Ninth Circuit
granted the Soviet government immunity from suit for its act of pub-
lishing a libelous article because the activity was governmental in na-
ture, although the purpose of the act was allegedly commercially
based.

29 4

The Supreme Court, in Nelson, properly applied the nature-pur-
pose distinction and the "private player" test in determining that the
actions upon which Nelson based his intentional tort claims were not
commercial. 2 95 Justice Kennedy noted that Nelson's intentional tort
claims cited arrest, imprisonment, and torture by Saudi officials act-
ing in a public capacity. 29 6 Nelson's alleged injuries were caused by
tortious acts of Saudi Arabian officials, who entered a Saudi govern-
ment-owned hospital and arrested and punished Nelson while acting
in a governmental capacity. 29 7

The Saudi activities of which Nelson complained were sovereign
exercises of police power, activities traditionally immune by their pub-
lic nature. 298 Applying the Weltover test, Justice Kennedy recognized
that "[t]hese are not the sort of activities by which a private party
conducts its business affairs; if we classified them as commercial, the

286. 28 U.S.C. § 1603(d) (1988).
287. Nelson, 113 S. Ct. at 1479.
288. Weltover, 112 S. Ct. at 2166.
289. Id.
290. Id. at 2167.
291. Id. at 2167-68.
292. 871 F.2d 1515 (9th Cir. 1989), cert. denied, 493 U.S. 891 (1989).
293. Gregorian v. Izvestia, 871 F.2d 1515, 1521 (9th Cir. 1989), cert. denied, 493

U.S. 891 (1989).
294. Gregorian, 871 F.2d at 1521-22.
295. See infra notes 296-316 and accompanying text.
296. Nelson, 113 S. Ct. at 1485 (Kennedy, J., concurring in part and dissenting in

part).
297. Id. at 1478-79.
298. Id. at 1479. See Joseph v. Office of the Consulate General of Nigeria, 830 F.2d

1018, 1024 (9th Cir. 1987) (stating that "[an activity is public and 'noncommercial' if it
is one which only a sovereign state can perform"), cert. denied, 485 U.S. 905 (1988).
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commercial activity exception would in large measure swallow the
rule of foreign sovereign immunity Congress enacted in the FSIA."29 9

Nelson argued that even if his claims were not based upon his
recruitment and hiring, then the focus should be on the retaliatory
actions taken against him in performing his job.3 00 Nelson further
argued that these retaliatory actions were commercial in nature.30 1

The flaw in this argument is that the intentional tortious acts, which
caused Nelson's injuries, were perpetrated by government officials ex-
ercising police power - noncommercial activities in nature. 30 2 Nel-
son's analysis focuses on the purpose rather than the nature of the
government's actions. 0 3

Justice White in his concurring opinion stated that because Nel-
son contended that Saudi Arabia injured him while engaging in com-
mercial activities, Nelson's claim was based upon a commercial
activity.30 4 However, the fact that the government's action may have
been taken in response to a commercial act does not qualify it as an
activity upon which a claim may be based.30 5 The government's ac-
tion itself must be commercial.3 0 6 To hold otherwise would contradict
the plain meaning of the nature-purpose definition.30 7 As in Weltover,
it is irrelevant why Saudi Arabia exercised its police powers, but only
that it did so. 30 8 Similar to the Ninth Circuit holding in Gregorian,
the defendant state is immune from liability for its exercise of police
power, a governmental activity in nature, even though the exercise
was allegedly in response to a commercially related event.3 0 9

Justice White further asserted that the majority in Nelson incor-
rectly applied the private player test by asking whether the Saudi offi-
cials acted in a "manner in which private parties ought to engage in
commerce" rather than whether the officials acted in a "manner in
which private parties at times do engage in commerce."3 10 To support
his conclusion that the officials' actions were in fact commercial, Jus-
tice White noted that private employers sometimes enlist the aid of

299. Nelson, 113 S. Ct. at 1485 (Kennedy, J., concurring in part and dissenting in
part).

300. Id. at 1480; Brief for Respondents, Saudi Arabia v. Nelson, 113 S. Ct. 1471
(1993) (No. 91-522).

301. Nelson, 113 S. Ct. at 1480.
302. Id. See supra notes 283-99 and accompanying text.
303. Nelson, 113 S. Ct. at 1480.
304. Id. at 1482 (White, J., concurring).
305. Id. at 1480.
306. Id. at 1478.
307. See supra notes 283-99 and accompanying text.
308. Nelson, 113 S. Ct. at 1478-80; Weltover, 112 S. Ct. at 2167.
309. Nelson, 113 S. Ct. at 1479; Gregorian, 871 F. 2d at 1521.
310. Nelson, 113 S. Ct. at 1481 (White, J., concurring).
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police officers to discipline employees. 3 1 ' The difficulty with this ar-
gument is that under the restrictive theory of sovereign immunity, a
state engages in commercial activity only when it exercises "those
powers that can also be exercised by private citizens," as opposed to
those "powers peculiar to sovereigns."3 12 In Nelson, the Saudi officials
exercised police powers, the type of activity that is peculiar to sover-
eigns and may never be exercised by a private citizen.3 13 According to
the restrictive theory upon which the FSIA is based, this type of activ-
ity cannot be classified as commercial. 3 14

Looking to the nature of the governmental action, the Supreme
Court properly determined that Nelson's intentional tort claims were
not based upon a commercial activity of Saudi Arabia.3 15 Because it
concluded that the claims were not based on commercial activity, the
Court did not have occasion to apply the requirement that the com-
mercial activity have substantial contact with the United States.3 16

THE FAILURE TO WARN CLAIM IN SAUDIAR,4BIA v NELSON

The Court, in Nelson, dismissed Nelson's failure to warn claim as
a "semantic ploy," stating that any intentional tort could be
recharacterized as a failure to warn, thus allowing plaintiffs access to
United States courts for almost any case against a sovereign, regard-
less of whether the exception would have granted jurisdiction to the
intentional tort claim.3 17 As support, the Court cited United States v.
Shearer.

3 1s

In Shearer, the Supreme Court considered whether the survivor
of an army serviceman, who was murdered by another serviceman
whom the army knew to be dangerous, might recover under the Fed-
eral Tort Claims Act ("FTCA") for negligent failure to prevent the
murder.3 19 The Court granted the United States immunity because
the FTCA provides for sovereign immunity from "any claim arising
out of an assault or battery."32 0 Citing the sweeping language of the
FTCA, the Court held that the negligent failure to prevent the murder
claim in Shearer arose out of a battery.32 ' The Court stated that one
simply cannot restate a complaint in terms of failure to prevent an

311. Id. at 1482 (White, J., concurring).
312. Id. at 1479.
313. Id. at 1479-80.
314. Id. at 1479.
315. See supra notes 283-314 and accompanying text.
316. Nelson, 113 S. Ct. at 1477.
317. Id. at 1480.
318. 473 U.S. 52 (1985).
319. United States v. Shearer, 473 U.S. 52, 53-54 (1985).
320. Id. at 54-55.
321. Id. at 55.
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assault or battery to avoid immunity, as attempted by the respon-
dent.322 For these reasons, the Court found the government immune
from jurisdiction under the FTCA. 32 3

In his Brief to the Supreme Court, Nelson attempted to distin-
guish his failure to warn claim from that in Shearer.3 24 Nelson argued
that inherent in his recruiting and hiring was an independent duty to
warn him of possible retaliatory action on the part of the Saudi gov-
ernment should he report hospital safety defects during the course of
his employment. 32 5 This claim is separate from the intentional tort
claims because it is based on contract principles rather than on the
actions of the Saudi police.3 26 Nelson distinguished his claim from the
claim in Shearer in two ways.3 2 7 First, he pointed out that the
Shearer facts did not involve a separate duty as purportedly existed in
Nelson's case.328 Second, he argued that the Shearer decision was:

[i]mpelled by the "sweeping language" of section 2680(h) of
the FTCA, which "excludes any claim arising out of assault or
battery," including one that may "sound in negligence but
stem from a battery". . . By contrast, [the commercial activ-
ity exception] of the FSIA [grants jurisdiction to] "any case"
in which "the action is based upon a commercial activity."3 29

Unlike the FTCA, the FSIA does not prohibit jurisdiction for fail-
ure to warn claims arising out of any tort, including assault and bat-
tery.330 Furthermore, the particular failure to warn claim in Nelson
was not based upon the assault and battery alleged in Nelson's inten-
tional tort claims. 33 1 Rather, it was a claim of negligence stemming
from contractual issues involved in the recruiting and hiring of Nel-
son, completely separate from all counts of intentional tort.

3 3 2

The Fifth Circuit, in Arango, held that failure to warn of a future
possibility of harm was based upon a commercial activity in the

322. Id.
323. Id. at 59. The Court granted immunity because, as the Court held in Feres v.

United States, "a soldier may not recover under the Federal Tort Claims Act for injuries
which 'arise out of or are in the course of activity incident to service.'" Id. at 57 (quoting
Feres v. United States, 340 U.S. 135, 146 (1950)).

324. Brief for Respondents, Saudi Arabia v. Nelson, 113 S. Ct. 1471 (1993) (No. 91-
522).

325. Id.
326. See id.
327. See infra notes 328-29 and accompanying text.
328. Brief for Respondents, Saudi Arabia v. Nelson, 113 S. Ct. 1471 (1993) (No. 91-

522).
329. Id. (quoting Shearer, 473 U.S. at 55).
330. Brief for Respondents, Saudi Arabia v. Nelson, 113 S. Ct. 1471 (1993) (No. 91-

522).
331. See id.
332. Id.
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United States. 333 The failure to warn was the action upon which the
claim for injury was based; the failure to warn was a contract-based
duty and was therefore commercial in nature; and the failure to warn
occurred in the United States. 334 The Seventh Circuit, in Santos v.
Compagnie Nationale Air France,335 supported the conclusion of the
Fifth Circuit, holding that the "based upon" element is usually proven
by a showing that the defendant owed some duty to the plaintiff,
which in Arango was the duty to warn.3 36

Several courts have held that a foreign government making travel
arrangements for an individual in the United States has a duty to en-
sure that individual's safety.3 37 The Third, Seventh, and Ninth Cir-
cuits have held, for example, that a country's national airline is
subject to jurisdiction in the United States if it sells plane tickets or
provides other travel assistance in the United States, because its ac-
tivities created a duty to provide safe travel.338 Analogously, in Nel-
son, a foreign government made employment arrangements in the
United States, and therefore arguably had a duty to warn Nelson of
the possible dangers awaiting him.33 9

The Supreme Court should have recognized a duty owed by Saudi
Arabia to Nelson, arising out of the country's commercial activities of
recruiting and hiring Nelson in the United States.340 As in Arango,
where the Fifth Circuit admitted a claim that the Dominican Republic
had a duty to warn the plaintiffs of the possibility of being denied en-
trance into the country upon plaintiffs' arrival, the Supreme Court
should have considered that Saudi Arabia had a duty to warn Nelson
of possible retaliatory action in the course of his employment.341

333. Arango, 621 F.2d at 1379-80.
334. Id.
335. 934 F.2d 890 (7th Cir. 1991).
336. Santos v. Compagnie Nationale Air France, 934 F.2d 890, 892-93 (7th Cir.

1991); Arango, 621 F.2d at 1379-80.
337. Santos, 934 F.2d at 893-94.
338. Id. at 893-94 (citing Schoenberg v. Exportadora de Sal, 930 F.2d 777, 782-83

(9th Cir. 1991); Sugarman v. Aeromexico, Inc., 626 F.2d 270, 272-74 (3d Cir. 1980)).
339. Nelson, 113 S. Ct. at 1485-86 (Kennedy, J., concurring in part and dissenting in

part).
340. Id. (Kennedy, J., concurring in part and dissenting in part). Justice Stevens

noted that "[w]hen a foreign nation sheds its uniquely sovereign status and seeks out
the benefits of the private marketplace, it must, like any private party, bear the bur-
dens and responsibilities imposed by that marketplace." Id. at 1489 (Stevens, J., dis-
senting). See Arango, 621 F.2d at 1381 (explaining the legal sufficiency of a failure to
warn claim in a FSIA action).

341. Nelson, 113 S. Ct. at 1485-86 (Kennedy, J., concurring in part and dissenting in
part); Arango, 621 F.2d at 1379-80.

1100 [Vol. 27



COMMERCIAL ACTIVITY EXCEPTION

Justice Kennedy argued that the failure to warn claim should
have been remanded.342 He stated that the claim was based upon
commercial activity having substantial contact with the United States
and was therefore subject to jurisdiction in the United States
courts.3 43 First, Justice Kennedy argued that the claim was based
upon the failure of the Hospital's recruiting agent to warn Nelson of
foreseeable dangers. 344 Next, he argued that this failure was a com-
mercial activity, because when "explaining the terms and conditions of
employment, including the risks and rewards of a particular job, a
governmental entity acts in 'the manner of a private player within' the
commercial marketplace" and therefore acts in a commercial na-
ture.345 Finally, he determined that the claim had substantial contact
with the United States, because the recruitment took place in the
United States by a long-time agent of Saudi Arabia that regularly
sought American employees to work at the Saudi hospital, advertised
the position in American publications, maintained a contact number
in Tennessee, and had Nelson sign the employment contract and un-
dergo personnel processing and application procedures in Florida.346

Justice Kennedy thereby concluded that the claim met all three juris-
dictional requirements of the first clause of the FSIA and therefore
should have been heard.347

In Nelson, the Supreme Court improperly dismissed the failure to
warn claim.348 Unlike Nelson's intentional tort claims, the failure to
warn claim was not based upon Saudi acts of arrest and torture.349

Rather, it was based upon the recruiting and hiring arrangements for
Nelson's employment. 350 These arrangements were commercial in na-
ture.351 Moreover, these arrangements occurred largely in the United
States, meeting the "substantial contact" requirement.352 As this
claim was based upon a commercial rather than a governmental activ-
ity, it deserved attention as a separate issue.353 Justice Kennedy's
argument that the failure to warn claim met the FSIA requirements of
"based upon a commercial activity carried on in the United States by

342. Nelson, 113 S. Ct. at 1485-86 (Kennedy, J., concurring in part and dissenting in
part).

343. Id.
344. Id. at 1485 (Kennedy, J., concurring in part and dissenting in part).
345. Id. (quoting Weltover, 112 S. Ct. at 2166).
346. Id.
347. Id. at 1486 (Kennedy, J., concurring in part and dissenting in part).
348. See supra notes 317-47 and accompanying text.
349. See supra notes 317-47 and accompanying text.
350. See supra notes 317-47 and accompanying text.
351. See supra notes 342-47 and accompanying text.
352. Nelson, 113 S. Ct. at 1485-86 (Kennedy, J., concurring in part and dissenting in

part).
353. Id. at 1487 (Kennedy, J., concurring in part and dissenting in part).
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the foreign state" sufficiently indicates that the claim should have
been remanded despite the lack of jurisdiction over Nelson's other
claims.

3 54

FURTHER CONSIDERATIONS

The philosophy behind the FSIA is that plaintiffs should have
legal recourse against a foreign sovereign, provided it does not
"threaten governmental functions about which foreign states are
likely to be sensitive."355 The Act's structure reflects this principle by
providing the courts with a framework with which jurisdiction may be
determined based upon a balance between the interests of the plaintiff
and defendant.35 6 As Scholar Thomas H. Hill explained, the FSIA
protects a sovereign's immunity when the government has the
stronger interest, while providing exceptions that "represent a series
of situations in which ... the private interest in adjudicating claims
outweighs the governmental interest in shielding its functions from
foreign judicial scrutiny."35 7 In Nelson, the Supreme Court made the
balance through a correct interpretation of the commercial activity
exception.35 8

In adjudicating Nelson's intentional tort claims, the Court bal-
anced the interests of both Nelson and Saudi Arabia to determine
whether jurisdiction existed under the commercial activity excep-
tion.359 Traditionally, a foreign sovereign is immune from jurisdiction
over suits regarding its public acts, and Nelson's intentional tort
claims were based entirely on Saudi Arabia's exercise of its police
power, a purely public activity.3 60 In this manner, the interest in pre-
serving the sovereign's independence outweighed the admittedly valid
concerns of Nelson in seeking redress.361

The Court did not, on the other hand, correctly weigh the two in-
terests with regard to the failure to warn claim.3 62 A sovereign does
not have as strong an interest in preserving its immunity for claims
based upon its commercial activity, and Nelson's failure to warn claim

354. See supra notes 342-47 and accompanying text.
355. Thomas H. Hill, A Policy Analysis of the American Law of Foreign State Immu-

nity, 50 FORDHAM L. REv. 155, 204 (1981).
356. Id. at 204-05.
357. Id. at 204. See supra notes 123-33 and accompanying text.
358. See infra notes 359-65 and accompanying text.
359. See Nelson, 113 S. Ct. at 1476-81.
360. See supra notes 249-316 and accompanying text.
361. See supra notes 249-316 and accompanying text. Nelson's concerns might have

weighed more heavily in the balance had he first accepted Saudi Arabia's numerous
offers to adjudicate the case itself. See Brief for Petitioners, Saudi Arabia v. Nelson, 113
S. Ct. 1471 (1993) (No. 91-522).

362. See supra notes 317-54 and accompanying text.
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was based upon contractual arrangements of a commercial charac-
ter.3 63 Furthermore, the commercial arrangements were made sub-
stantially in the United States, meeting the "substantial contact"
requirement. 364 The Supreme Court failed to recognize the signifi-
cance of the elements upon which the failure to warn claim was
based. 365

CONCLUSION

The United States Supreme Court was correct in denying jurisdic-
tion to Nelson's intentional tort claims because the claims were not
based upon a commercial activity carried on in the United States by
Saudi Arabia, as required by the Foreign Sovereign Immunities Act
("FSIA"). Nelson's claims rested upon his arrest, torture, and impris-
onment. These activities were not FSIA-contemplated commercial ac-
tivities. Furthermore, these activities lacked substantial contact with
the United States.

However, the Supreme Court should have remanded Nelson's fail-
ure to warn claim. The United States Court of Appeals for the Fifth
Circuit, in Arango v. Guzman Travel Advisors Corp.,366 upheld a simi-
lar failure to warn claim, holding that the claim was directly based
upon the contractual arrangements made in the United States. 3 67

Nelson's failure to warn claim was directly based upon his recruit-
ment and hiring. These activities constituted commercial activities.
Also, these activities occurred substantially in the United States.
Thus, the claim met the jurisdictional requirements of the FSIA.
Therefore, the claim was more than a "semantic ploy" as described by
the Supreme Court.

The decision in Saudi Arabia v. Nelson368 provided some gui-
dance that was sorely needed by courts addressing the commercial ac-
tivity exception. 369 This decision provided courts with clearer
definitions of the "commercial activity" and "based upon" require-
ments of the commercial activity exception. In its analysis, the Court
employed the private player test to determine what constitutes a
"commercial activity," thus further clarifying the nature-purpose dis-
tinction. But more significantly, the Supreme Court enunciated a
more definitive distinction among each of the three clauses of the com-

363. See supra notes 317-54 and accompanying text.
364. See supra notes 317-54 and accompanying text.
365. See supra notes 317-54 and accompanying text.
366. 621 F.2d 1371 (5th Cir. 1980).
367. Arango v. Guzman Travel Advisor's Corp., 621 F.2d 1371, 1379-80 (5th Cir.

1980).
368. 113 S. Ct. 1471 (1993).
369. See Saudi Arabia v. Nelson, 113 S. Ct. 1471, 1474-81 (1993).
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mercial activity exception. Through a careful reading of the FSIA, its
legislative history, and case law, the Court demonstrated that "based
upon a commercial activity" should be given its plain meaning, and
that the "nexus" test pertains only to the "substantial contact" re-
quirement.3 70 This interpretation should result in more uniform
litigation.

However, the Nelson decision did not fully resolve issues arising
from the first clause of the FSIA. It left open questions such as how to
better define the "substantial contact" requirement and the role of a
sovereign acting simultaneously as a public and private player.
Although the Nelson opinion provides guidance in applying the com-
mercial activity exception, "[t]he slim majority and the splintered
opinions [in Nelson] suggest that the question of FSIA jurisdiction
over a sovereign's torts committed outside the United States may not
yet be quite settled."3 71

Deirdre E. Whelan-'95

370. See id.
371. Richard W. Cutler, Commercial Exception to Foreign Sovereign Immunity, N.Y.

L.J., May 3, 1993, at 1. The Nelson decision suggests that a need exists to provide some
legal protection for human rights abuse victims. See Geoff Davidian, Houstonian Says
American's Abuse by Saudis Ignored, Hous. CHRON., May 10, 1992 (2 Star Edition), at 1.
In light of this need, a proposed amendment is before the United States House of Repre-
sentatives. The amendment would grant jurisdiction to federal courts after the com-
plainant had exhausted all other routes "if the torture is caused by employees or agents
of a foreign country and the injured person was employed under a contract made in the
United States." Id. Proposed Amendment 1993 H.R. 934, introduced Feb. 17, 1993.
The amendment provides in relevant part:

Section 1605(a) of title 28, United States Code, is amended-
(1) by striking 'or" at the end of paragraph (5);
(2) by striking the period at the end of paragraph (6) and inserting in lieu
thereof "; or"; and
(3) by adding at the end thereof the following new paragraph:
"(7) not otherwise encompassed in paragraph (2), in which money damages are
sought against a foreign state for personal injury or death of a United States
citizen occurring in such foreign state and caused by the torture or extrajudi-
cial killing of that citizen by such foreign state or by any official or employee of
such foreign state while acting within the scope of his or her office or employ-
ment, except that-

"(A) the court shall decline to hear a claim under this paragraph if the
claimant has not exhausted adequate and available remedies in the place
in which the conduct giving rise to the claim occurred; and
"(B) an action under this paragraph shall not be maintained unless it is
commenced within 10 years after the cause of action accrues.

For purposes of paragraph (7), the terms 'torture' and 'extrajudicial killing'
have the meanings given those terms in section 3 of the Torture Victim Protec-
tion Act of 1991."

Proposed Amendment 1993 H.R. 934, introduced Feb. 17, 1993. An almost identical
proposal, Proposed Amendment 1993 H.R. 2363, introduced June 9, 1993, is also
pending.
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