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I. SECTION 27-601 ("RULE 601"): GENERAL RULE OF
COMPETENCY

A . STATEMENT OF THE RULE

Every person is competent to be a witness except as otherwise
provided in these rules.

B. LEGISLATIVE HIsToRY

Nebraska adopted verbatim the competency rule contained in
Federal Rule of Evidence 601.1 Reversing the common law tradition
of disqualifying certain witnesses based on special status, Rule 601
provides for the general competency of allwitnesses, "except as other-
wise provided by these rules."2 The rule, strictly interpreted, would
provide'the court with no discretion to exclude witnesses based upon
such factors as infancy, mental capacity, drunkenness, or mental dis-
order. The Supreme Court Committee on Practice and Procedure,
however, explained that while Rule 601 expressly qualifies all wit-
nesses, "Rules 403 and 602 are deemed sufficient to enable the judge
to cope with such matters as the testimony of a three-year-old child."3

This comment implies the continued legitimacy of some form of wit-
ness voir dire or interrogation in those cases where testimonial capac-
ity is truly at issue. If the witness lacks cognitive ability to perceive,
remember, narrate, or testify truthfully, the probative value of the tes-
timony would be substantially outweighed by the danger of confusion,
unfair prejudice, or waste of time.

C. FOUNDATION

1. The witness has the mental capacity to perceive. 4

2. The witness has the mental capacity to remember. 5

3. The witness has the capacity to narrate intelligibly.6

4. The witness accepts an obligation to testify truthfully. 7

1. See NEB. REV. STAT. § 27-601 (Reissue 1989). Federal Rule of Evidence 601
includes a second sentence making applicable state law competency rules "in civil ac-
tions and proceedings with respect to an element of a claim or defense as to which State
law supplies the rule of decision." FED. R. EVID. 601.

2. FED. R. EVID. 601.
3. See NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 601 (1973).
4. See FED. R. EVID. 602 (first hand knowledge requirement).
5. See FED. R. EID. 612 (refreshing memory qualifier).
6. See FED. R. EVID. 604 (interpreter qualifier).
7. See FED. R. EVID. 603 (affirmation requirement).

[Vol. 28
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D. INTERPRETIVE ANALYSIS

At early common law many witnesses were incompetent by sta-
tus. Children below certain designated ages, the insane, the ungodly,
convicted felons, interested parties, and spouses all were incompetent
by status to testify. Realizing the substantial costs associated with
incompetency rules, the common law moved toward transposing many
incompetency rules into impeachment rules. Nonetheless, many in-
competency rules survived in Nebraska under common law 'and statu-
tory provisions. Nebraska Rules of Evidence 601's general
competency. provisions, patterned after Federal Rules of Evidence 601,
effectively repealed both Nebraska's general Incompetency Statutes

and Dead Man Statute.9 The only specific incompetency-by-status
rules retained under Article VI of Nebraska's Rules of Evidence in-
clude the presiding judge (Rule 605) and jurors (Rule 606). In addi-
tion, Rule 505(2) of the Nebraska Rules of Evidence disqualifies
spouses of criminal defendants in certain criminal cases.

Although Rule 601 expressly. provides that all witnesses are com-
petent, except as otherwise provided in these rules, the court retains
discretionary authority to exclude individual witnesses under rules
402 and 403 relevancy grounds. Because the general competency of
every witness to testify regarding those things of which he or she has
personal knowledge is. presumed, opposing counsel has the burden of
challenging specific. testimonial deficiencies such as the witness's abil-
ity to: (1) perceive; (2) remember; (3) narrate; and (4) testify
truthfully.1 0

Although the preliminary question of competency is a question for
the trial court under Rule 104(1), the standard for appellate review of
this issue has been the subject of some conflict. The majority of the
Nebraska Supreme Court in In re Interest of M.L.S.,1 1 in reviewing a
question of the competency of a child witness, held that a question of
competency "lies within the discretion of the trial court, and that de-
termination will not be disturbed in the absence of an abuse of discre-
tion."1 2 However, in a concurring opinion Judge Thomas Shanahan,

8. Ch. 44, § 1, 1935 Laws of Neb. 163 (repealed 1975).
9. Ch. 184, § 1, 1969 Laws of Neb. 776 (repealed 1975).

10. See In re Interest of M.L.S., 234 Neb. 570, 571-72, 452 N.W.2d 39, 40 (1990). In
In re Interest of M.L.S., the court stated that in "ruling whether a child is a competent
witness, the trial court must determine whether a child is sufficiently mature to receive
correct impressions by his or her senses, whether the child can recollect and narrate
intelligently, and whether the child can appreciate the moral duty to tell the truth." Id.

11. 234 Neb. 570, 452 N.W.2d 39 (1990).
i2. In re Interest of M.L.S., 234 Neb. at 571,452 N.W.2d at 40 (citing State v. Guy,

227 Neb. 610, 419 N.W.2d 152 (1988); State v. Miner, 216 Neb. 309, 343 N.W.2d 899
(1984)).
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joined by Judge C. Thomas White, chastised the majority for adopting
an "abuse of discretion" rather than a "clearly erroneous" standard:

[R]ather than a somewhat undefined "abuse of discretion"
standard regarding a preliminary question under Rule
104(1), the correctly expressed test is the standard which this
court has frequently utilized in other appellate reviews of a
trial court's factual determination antecedent to admission or
exclusion of evidence .... clearly erroneous.13

Judge Shanahan concluded by recommending:
[T]his court should reexamine our "abuse of discretion" stan-
dard in relation to a trial court's determination under Rule
104(1) and, for the sake of a uniform rule, adopt and apply
the cogent and more comprehensible standard of 'clearly erro-
neous' in reference to a factual basis for evaluating propriety
of a trial court's disposition of a Rule 104(1) preliminary ques-
tion pertaining to admissibility of evidence. 14

Challenges of the specific testimonial infirmities of witnesses fall
into common categories that parallel many of the common law incom-
petency-by-status rules: (1) infancy; (2) mental incompetency; (3)
spousal disqualification; (4) hypnotized witnesses; (5) intoxicated or
drug influenced witnesses; (6) professional relationships; and (7) mis-
cellaneous incompetency provisions contained in other rules.

1. Infancy
Questions regarding the competency of child witnesses, especially

in sexual abuse cases, are commonly raised under Rule 601. The Ne-
braska Supreme Court in State v. Warford,15 a case involving the sex-
ual assault of a four-year-old child, stated that the "defendant must be
given notice and an opportunity to attend and participate by counsel
in any proceeding in which the issue of competency of the victim to
testify is determined. A record of the proceeding must be made so that
it will be available for review if necessary."16

While the opponent has the right to appear and participate in any
competency hearing, the Nebraska Supreme Court has specifically
held that the determination of the "competency of a child witness lies
within the discretion of the trial court" under 104(1) and "will not be
disturbed in the absence of an abuse of discretion."17

13. Id. at 574-75, 452 N.W.2d at 42 (citing State v. Abdouch, 230 Neb. 929, 930,
434 N.W.2d 317, 319 (1989); State v. Juhl, 234 Neb. 33, 449 N.W.2d 202 (1989); State v.
Blakely, 227 Neb. 816, 420 N.W.2d 300 (1988)).

14. Id. at 575, 452 N.W.2d at 42 (Shanahan, J., dissenting).
15. 223 Neb. 368, 389 N.W.2d 575 (1986).
16. State v. Warford, 223 Neb. 368, 378, 389 N.W.2d 575, 582 (1986).
17. State v. Guy, 227 Neb. 610, 613, 419 N.W.2d 152, 155 (1988) (citing State v.

Miner, 216 Neb. 309, 343 N.W.2d 899 (1984)).
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The court in In re Interest of M.L.S.,18 a case involving the testi-
mony of a four-year-old sexual-assault victim, succinctly stated the
well-established rule with respect to the competency of child
witnesses:

There is no age below which a child is presumed to be incom-
petent to testify. In ruling whether a child is a competent
witness, the trial court must determine whether a child is
sufficiently mature to receive correct impressions by his or
her senses, whether the child can recollect and narrate intel-
ligently, and whether the child can appreciate the moral duty
to tell the truth.19

Again in In re Interest of O.L.D.20 the Nebraska Court of Appeals, in
upholding the trial court's ruling permitting a four-year-old to recount
the details of improper sexual contact, stated that "[t]he competency of
a child is not presumed based upon the age of the child. There is no
age below which a child is presumed to be incompetent to testify."2 1

2. Mental Incompetency

Generally speaking, abnormal psychiatric history will not provide
the basis for excluding witness testimony. The trial judge under a
combination of Rules 104(1) (preliminary issue of fact), 601 (compe-
tency), 602 (first-hand knowledge), 603 (oath), and 403 (prejudicial ef-
fect balancing) may determine the admissibility of testimony of a
witness with a history of mental disorder.

For example, the United States Court of Appeals for the Eighth
Circuit in United States v. Peyro,2 2 a drug case, upheld the trial
court's ruling permitting a government witness to testify who admit-
tedly was "emotionally unbalanced" and could not "remember any-
thing very well."23 The jury could weigh her admitted limitations in
evaluating her testimony. Similarly, in United States v. Phibbs,24 the
United States Court of Appeals for the Sixth Circuit held that no spe-

18. 234 Neb. 570, 452 N.W.2d 39 (1990).
19. In re Interest of M.L.S., 234 Neb. at 571-72, 452 N.W.2d at 40 (citing State v.

Guy, 227 Neb. 610, 419 N.W.2d 152 (1988)). The court in Guy concluded that Rule 601
is consistent with Nebraska's earlier common law:

There is no age below which a child is presumed .to be incompetent to testify.
Wells v. State, 152 Neb. 668, 42 N.W.2d 363 (1950). The question of the compe-
tency of a child witness lies within the discretion of the trial court, and that
determination will not be disturbed in the absence of an abuse of discretion.
State v. Miner, 216 Neb. 309, 343 N.W.2d 899 (1984); State v. Hitt, 207 Neb.
746, 301 N.W.2d 96 (1981).

Guy, 227 Neb. at 613, 419 N.W.2d at 155.
20. 2 Neb. Ct. App. 268, 499 N.W.2d 552 (1993).
21. In re Interest of O.L.D., 2 Neb. Ct. App. 268, 273, 499 N.W.2d 552, 556 (1993).
22. 786 F.2d 826 (8th Cir. 1986).
23. United States v. Peyro, 786 F.2d 826, 830-31 (8th Cir. 1986).
24. 999 F.2d 1053 (6th Cir. 1993).
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cial examination into competency was required for two government
witnesses with psychiatric histories: "As long as a witness appreciates
his duty to tell the truth, and is minimally capable of observing, recal-
ling, and communicating events, his testimony should come in for
whatever it is worth."25

3. Spousal Disqualification

Nebraska has retained the common law spousal disqualification
rule, but the scope of the'disqualification is quite narrow.26 First, the
privilege disqualifies a spouse, in the absence of consent of the other
spouse, from testifying against the other spouse in criminal cases
only. Second, the disqualification privilege does 'not apply to crimes
against the marriage (rape, bigamy, adultery, or incest); against the
children of either spouse, including abandonment; or if the crime in-
volves violence against anyone.27 State v. Palmer,28 a murder case
that came before the Nebraska Supreme Court three times, illustrates
the absolute character of the disqualification bar when it is applicable.
The case involved the robbery of a coin shop in Grand Island and the
murder of its operator. Mrs. Palmer witnessed the robbery and the
murder. At the time of the first trial, Palmer was barred from testify-
ing because of the spousal disqualification privilege. Following the de-
fendant's conviction, Palmer obtained a decree of divorce which the
defendant appealed for purposes of extending the spousal disqualifica-
tion bar. Because the trial court permitted Mrs. Palmer to testify in
the second trial despite the fact that the divorce appeal was still pend-
ing, the Nebraska Supreme Court reversed the second conviction. Fol-
lowing the second reversal, the Nebraska legislature added the
"crimes of violence" exception to the spousal disqualification rule.

4. Hypnotized Witnesses

The increased use of hypnotism by the police and others for inves-
tigatory purposes has raised novel competency issues. The Nebraska
Supreme Court in State v. Palmer ("Palmer j),29 a case of first im-
pression on the issue of the admissibility of post-hypnotic testimony,
held that:

[U]ntil hypnosis gains acceptance to the point where experts
in the field widely share the view' that memories are accu-
rately improved without undue danger of distortion, delusion,

25. United States v. Phibbs, 999 F.2d 1053, 1070 (6th Cir. 1993).
26. See NEB. REv. STAT. § 27-505(2) (Reissue 1989).
27. NEB. REv. STAT. § 27-505(3)(a) (1989).
28. 224 Neb. 282, 399 N.W.2d 706 (1986); State v. Palmer, 215 Neb. 273, 338

N.W.2d 281 (1983); State v. Palmer, 210 Neb. 206, 313 N.W.2d 648 (1981).
29. 210 Neb. 206. 313 N.W.2d 648 (1981).
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or fantasy, a witness who has been previously questioned
under hypnosis may not testify in a criminal proceeding con-
cerning the subject matter adduced at the pretrial hypnotic
interview.30

The court further refined Palmer ls apparent per se exclusionary
rule in State v. Patterson.3 1 In Patterson, a rape victim gave a detailed
account of the rape and a clear description of the assailant in multiple
interviews with the police and her roommate. Thereafter, she was
placed under hypnosis by a clinical psychologist who was unable to
adduce any previously unknown relevant facts. At trial, the defend-
ant argued that under Palmer I the victim was precluded from testify-
ing as to any matters discussed during the hypnotic session. Rejecting
this argument, the court held first, that under Palmer I, "direct evi-
dence obtained solely by reason of hypnosis is inadmissible per se."32

Second, the court held that:
[A] witness will not be rendered incompetent merely because
he or she was hypnotized during the investigatory phase of
the case; rather the witness will be permitted to testify with
regard to those matters which he or she was able to recall and
relate prior to hypnosis provided that there is stifficient evi-
dence to satisfy the court that the evidence was known and
related prior to hypnosis. How the court is to be satisfied
must be determined on a case-by-case basis, and the authori-
ties must therefore determine whether using hypnosis is
worth the possible risk.3 3,

Because the record disclosed that the victim's memory of the events
was not created by hypnosis, she was competent to testify notwith-
standing her previous hypnotic session.

The court in State v. Palmer ("Palmer III") 34 clarified the Patter-
son refinement of Palmer I:

As we indicated in Palmer I, our concern was preventing evi-
dence which was hypnotically induced rather than hypnoti-
cally recalled. Where, however, the evidence is clear that the
witness knew about the matters before being subjected to
hypnosis, we can perceive of no rule which should preclude
the witness from thereafter being permitted to testify.35

Because the trial court in Palmer III had limited the witness' testi-
mony "to those matters for which there was sufficient evidence to es-
tablish that she knew of the matters and had related them to another

30. Palmer 210 Neb. at 218, 313 N.W.2d at 655.
31. 213 Neb. 686, 331 N.W.2d 500 (1983).
32. State v. Patterson, 213 Neb. 686, 690, 331 N.W.2d 500, 503 (1983).
33. Id. at 692, 331 N.W.2d at 504.
34. 224 Neb. 282, 399 N.W.2d 706 (1986).
35. Palmer, 224 Neb. at 297-98, 399 N.W.2d at 719.
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before being subjected to hypnosis," the trial court had properly ad-
mitted the witness' testimony.36

Nebraska's treatment of hypnotized witnesses is consistent with
the United States Supreme Court analysis in Rock v. Arkansas.37

Justice Harry Blackmun's opinion for the Court held that establishing
a per se exclusionary rule that "operates to the detriment of any de-
fendant who undergoes hypnosis," without regard to verification of
prehypnotic memory would violate the Fifth Amendment's Due Pro-
cess Clause.38

5. Intoxicated or Drug Influenced Witnesses

While drug or alcohol addiction will not ordinarily establish in-
competency, testifying while under the influence of drugs or alcohol
raises special competency problems. The United States Court of Ap-
peals for the Second Circuit's opinion in United States v. Meerbeke39

illustrates the complexity of the issues. In Meerbeke, a drug case, the
government's principal witness, while testifying, ingested some of the
heroin that had previously been admitted into evidence. While the
Second Circuit criticized the trial judge for doing nothing when he
first observed the witness' actions, the court concluded that he had not
erred in admitting the testimony, especially since defense counsel
brought the witness' behavior to the attention of the jury for the pur-
pose of evaluating credibility. The court added in a footnote that "to
say that a witness's credibility is properly left to the jury.., is not to
imply that a judge must in all circumstances tolerate testimony by a
witness under the influence of drugs."40 Similarly, the court in United
States v. Callahan41 held that Rule 601 establishes a presumption of
competence, but permits a trial judge to disqualify a witness if "drug
use negated the threshold minimal level of competency required
before a witness can take the stand."42

While the Nebraska appellate courts have not specifically ad-
dressed the issue of drug or alcohol influenced testimony, the Ne-
braska courts most likely will apply a similar analysis. The court in
Tuch v. Tuch,43 in refusing to condition upon verification the admis-

36. Id. at 298, 399 N.W.2d at 719.
37. 483 U.S. 44 (1987).
38. Rock v. Arkansas, 483 U.S. 44, 56 (1987).
39. 548 F.2d 415 (2d Cir. 1976), cert. denied, 430 U.S. 974 (1977).
40. United States v. Meerbeke, 548 F.2d 415, n.3 (2d Cir. 1976), cert. denied, 430

U.S. 974 (1977).
41. 442 F. Supp. 1213 (D. Minn. 1978), rev'd on other grounds, 596 F.2d 759 (8th

Cir. 1979).
42. United States v. Callahan, 442 F. Supp. 1213, 1221 (D. Minn. 1978), rev'd on

other grounds, 596 F.2d 759 (8th Cir. 1979).
43. 210 Neb. 601, 316 N.W.2d 304 (1982).
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sion of testimony by a father of testimony regarding his possession of
the children for specific periods of time on the issue of outstanding
support obligations, the court held that "[e]xcept as specifically pro-
vided otherwise by the rules of evidence, every person is competent to
be a witness about those things of which he has personal
knowledge."44

6. Professional Relationships

While privilege rules bar the adverse testimony of lawyers con-
cerning confidential communications of their clients during the course
of representation, disciplinary rules more broadly proscribe lawyers
from testifying in favor of their clients as well. The question remains
whether lawyers are incompetent to testify where disciplinary rules
proscribe such testimony. The short answer is no. For example, the
United States Court of Appeals for the Third Circuit in Universal Ath-
letic Sales Co. v. American Gym, Recreational & Athletic Equip Corp.,
Inc.,45 observed in a footnote:

It would be appropriate to consider incorporating within the
body of evidentiary rules the current disciplinary norm pro-
scribing the testimony of a lawyer for his client. The recently
promulgated Federal Rules of Evidence, however, do not
render such testimony incompetent. Nor is there any judicial
precedent, insofar as we are aware, to support announcement
of such a rule at this time.4 6

In other professional relationships unprotected by privilege, wit-
nesses are generally competent to testify regarding their professional
representation notwithstanding ethical considerations to the contrary.
For example, in In re Interest of M.B.,47 a case involving the termina-
tion of parental rights, the Nebraska Supreme Court rejected the
mother's argument that the Nebraska Department of Social Services
caseworker who was assigned both to her and her children's cases,
should not have been permitted to testify. Referencing Rule 601, the
court explained that, in the absence of a recognized "privilege or duty
of confidentiality or loyalty," every person is competent to be a witness
unless otherwise provided by a specific rule.48 Because Nebraska has
never recognized a caseworker-client privilege, the caseworker was
competent to testify.49

44. Tuch v. Tuch, 210 Neb. 601, 603, 316 N.W.2d 304, 306 (1982) (citing NEB. REV.
STAT. § 27-601, 27-602 (Reissue 1979)).

45. 546 F.2d 530 (3d Cir. 1976), cert. denied, 430 U.S. 984 (1977).
46. Universal Athletic Sales Co. v. Am. Gym Recreational & Athletic Equip. Corp.,

Inc., 546 F.2d 530 n.23 (3d Cir. 1976), cert. denied, 430 U.S. 984 (1977).
47. 233 Neb. 368, 445 N.W.2d 618 (1989).
48. In re Interest of M.B., 233 Neb. 368, 370, 445 N.W.2d 618, 620 (1989).
49. Id.
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7. The Relationship Between Other "Incompetency Rules" and Rule
601

While Rule 601 expressly provides that every person is competent
"except as otherwise provided in these rules,"50 the Nebraska
Supreme Court has permitted other common law and statutory "in-
competency" rules to override Rule 601.

'For example, Nebraska was one of the last states to abandon a
common law rule prohibiting the testimony of a sexual assault victim
unless, if within a reasonable time after the sexual assault was com-
mitted, the victim made a complaint to another regarding the sexual
assault.51 Nebraska's common law sexual-assault-corroboration rule
was abolished by statute in 1989.52 Consequently, a sexual assault
victim is competent to testify regarding the assault regardless of
whether a fresh complaint had been made.

Also, in Roebuck v. Fraedrich53 the court, in discussing the effect
of Rule 601 on an ancient common law rule making the spouses incom-
petent in actions between themselves as witnesses regarding the legit-,
imacy of children born during wedlock, 54 held that "the special
[disqualification] law will not be repealed by general provisions [Rule
601] unless by express words or necessary implication."55 Similarly,
Nebraska's prohibition against anyone placed on probation from act-
ing as an undercover agent for any law enforcement agency has a spe-
cial incompetency effect for evidence derived from violation of this
prohibition.56 The court, in State v. Wilcox, 5 7 upheld an order sup-
pressing the testimony of a probationer in violation of this rule. The
court without explanation- rejected the State's argument that Rule
601's general competency rule overrides this disqualification rule.58

50. FED. R. EVID. 601.
51. See State v. Daniels, 222 Neb. 850, 860-61, 388 N.W.2d 446, 453-54 (1986)

(Shanahan, J., dissenting) (condemning the rule as inconsistent with Rule 601's general
competency provisions).

52. NEB. REV. STAT. § 29-2028 (Reissue 1989).
53: 20i Neb. 413, 267 N.W.2d 759 (1978).
54. The doctrine, discussed in Roebuck, commonly known as "Lord Mansfield's

Rule," had its origin in Goodright v. Moss, 2 Cowp. 591, 98 Eng. Rep. R. 1257 (1777).
The rule was adopted in Nebraska in Ford v. Ford, 191 Neb. 548, 216 N.W. 2d 176
(1974), and Perkins v. Perkins, 198 Neb. 401, 253 N.W.2d 42 (1977). The court in Roe-
buck v. Fredrich, 210 Neb. 413, 415-16, 267 N.W.2d 759, 760 (1978) held that special
acts impliedly adopting Lord Mansfield's rule continued to be valid even after the adop-
tion of the more general Rule 601, but limited such disqualification to actions between
husband and wife.

55. Roebuck, 201 Neb. at 416, 267 N.W.2d at 760.
56. NEB. REV. STAT. § 29-2262.01 (Reissue 1989).
57. 230 Neb. 123, 430 N.W.2d 58 (1988).
58. State v. Wilcox, 230 Neb. 123, 127, 430 N.W.2d 58, 60 (1988).
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On the other hand, the Nebraska courts do not consider every reg-
ulatory provision disqualifying witnesses for limited purposes as serv-
ing as an evidentiary disqualification. For example, in Hiway 20
Terminal, Inc. d. Tri-County Agri-Supply, Inc.,59 the court observed
that section 81-8,286(1)'s provision that" 'No person shall testify as an
appraiser before any tribunal, court, judge, referee, or judicial commit-
tee without being licensed .... '" regulates the occupation of real es-
tate appraisers, but does not limit the admissibility of testimony from
otherwise qualified witnesses in court.60

E. FEDERAL VARIATIONS

The general competency rule contained within Federal Rule of Ev-
idence 601 is verbatim the Nebraska Rule. However, in deference to
principles of federalism, Congress added an additional sentence to
Federal Rule of Evidence'601's general competency provision: "How-
ever, in civil actions and proceedings with respect to an element of a
claim or defense as to which State law supplies the rule of decision,
the competency of a witness shall be determined in accordance with
State law."61 Because Nebraska otherwise adopted verbatim the fed-
eral competency rule, a practitioner in a federal court in Nebraska will
only have to examine the variant rules dealing with competency dis-
cussed above unless, under conflict of law rules, the rule of decision
comes from a state other than Nebraska.

II. SECTION 27-602 ("RULE 602"): LACK OF PERSONAL
KNOWLEDGE; WITNESS MAY NOT TESTIFY;
EVIDENCE

A. STATEMENT OF THE RULE

A witness may not testify to a matter unless evidence is intro-
duced sufficient to support a finding that he has personal
knowledge of the matter. Evidence to prove personal knowl-
edge may, but need not, consist of the testimony of the wit-
ness himself. This rule is subject to the provision of section
27-703, relating to opinion testimony by expert witnesses.6 2

59. 232 Neb. 763, 443 N.W.2d 872 (1989).
60. Hiway 20 Terminal, Inc. v. Tri-County Agri-Supply, Inc., 232 Neb. 763, 765-66,

443 N.W.2d 872, 874 (1989).
61. FED. R. EVID. 601.
62. NEB. REV. STAT. § 27-602 (Reissue 1989).
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B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 602. Quot-
ing the federal advisory committee's notes to Rule 602, the Supreme
Court Committee on Practice and Procedure observed that:

"The rule requiring that a witness who testifies to a fact
which can be perceived by the senses must have had an op-
portunity to observe, and must have actually observed the
fact" is a "most pervasive manifestation" of the common law
insistence upon "the most reliable sources of information."63

Nebraska's Supreme Court Committee on Practice and Procedure also
noted that Rule 602's first-hand knowledge requirement "appears to
be declaratory of previous Nebraska law."6 4

C. FOUNDATION

1. The witness had an opportunity to perceive something relevant.
2. The witness in fact perceived something relevant.65

3. The witness remembers the fact perceived.

D. INTERPRETIVE ANALYSIS

Rule 602, which requires firsthand knowledge, is but one example
of the exacting common law system of proof and "its insistence upon
the most reliable sources of information."66 Thus, all non-expert wit-
nesses before testifying to a relevant fact must establish that he or she
both had an opportunity and in fact perceived the relevant fact. Rule
602's firsthand-knowledge requirement is replicated in Rule 701's re-
quirement that all lay opinions be "rationally based on the perception
of the witness." 6 7 Unless the proponent of lay testimony can lay foun-
dation that the witness has had an opportunity and did in fact per-
ceive a relevant fact, lay witnesses can neither testify to observable
facts or opinions.

63. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-
POSED NEBRASKA RULES OF EVIDENCE 602 cmt. (1973) (citation omitted) (quoting FED. R.
EVID. 602 advisory committee's note).

64. Id..(citing Peake v. Omaha Cold Storage Co., 158 Neb. 676, 64 N.W.2d 470
(1954); Serratore v. Miller, 130 Neb. 908, 267 N.W. 159 (1936)).

65. The opponent of testimony lacking first-hand-knowledge should object on foun-
dation at the first available time. A motion to strike may be untimely and an instruc-
tion to the jury to disregard the testimony may only reinforce the excludable evidence.

66. CHARLES T. MCCORMICK, MCCORMICK ON EVIDENCE § 10, at 23 (Edward Cleary
ed., 3d ed. 1989). Other examples of this preference for the most reliable sources of
information include the opinion rule (Rule 701), the hearsay rule (Rule 801), the au-
thentication rule (Rule 901) and the original writing rule (Rule 1002). FED. R. EVID.
701, 801, 901, 1002.

67. See FED. R. EVID. 701.
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1. Rule 602 and Hearsay

The overlap between the firsthand-knowledge requirement and
the hearsay rule sometimes causes confusion. If the witness purports
to give a firsthand account of an event when in fact the source of his
information is the secondhand reports of others, then the proper objec-
tion would be no firsthand knowledge. If the witness makes explicit
the fact that he or she is merely reporting the observation of others,
then the proper objection would be hearsay.

The foundational requirement of firsthand knowledge applies
whether the declarant is in court and available for cross-examination
or out of court and the statement is being offered under an hearsay
exception. The Nebraska Supreme Court discussed the firsthand-
knowledge requirement for hearsay exceptions extensively in State v.
Jacob.6 8 In Jacob, a first-degree murder case, the trial court admitted
statements from a shooting victim, the former girlfriend of the defend-
ant, made while she was in intensive care in the hospital. The victim,
unable to speak at the time, identified the defendant as the assailant
by nodding her head affirmatively in response to leading questions by
several examiners. Reversing on appeal, the Nebraska Supreme
Court held that the hospital statements lacked a foundational show-
ing of first-hand knowledge, as required by sections 27-602 and 27-
701:

[W]hether a witness had the opportunity to observe and did
actually observe the subject matter of the witness' testimony
is a preliminary question of admissibility determined by a
trial court pursuant to § 27-104. Sections 27-602 and 27-701
require that a witness testifying to objective facts must have
had means of knowing the facts from the witness' personal
observation.

6 9

The court specifically noted that the examiners' failure to ask the vic-
tim certain foundational questions "leaves the record in doubt as to
whether the statement that Jacob did the shooting was an expression
of [the victim's] knowledge or merely an expression of her opinion."70

The court observed that the examiners failed to inquire of the victim
whether she actually saw the defendant do the shooting, whether she
had been wearing her glasses at the time, whether the bedroom in
which she had been shot at 3:45 a.m. had been illuminated, or
whether she had been awake or asleep at the time of the shooting.

The court cited both federal and state authority to the effect that
"a trial court has an obligation to make a [Rlule 104 preliminary de-

68. 242 Neb. 176, 494 N.W.2d 109 (1993).
69. State v. Jacob, 242 Neb. 176, 198, 494 N.W.2d 109, 124 (1993).
70. Id. at 201, 494 N.W.2d at 125.
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termination regarding admissibility before admitting evidence pursu-
ant to the rule found in the federal .... [and] [s]tate... counterparts
of the rule contained in § 27-602."71

2. Memory as a Foundational Requirement Implicit in Rule 602

A lay witness is only competent to testify if foundation can be
presented that the witness both perceived a relevant event and can
recall the event. In State v. Irish,72 the court explained that inability
to recall makes the witness' testimony excludable under Rule 602. In
Irish, a motor vehicle homicide case, the defendant offered into evi-
dence the deposition testimony of the victim's friend, a hospitalized
emphysema sufferer, who had been with the victim the day of the acci-
dent. At the time of the deposition the deponent's ability to recall
events depended upon the amount of oxygen being administered into
his system. Because he was unable to recall the date of the accident or
to focus on the events surrounding the accident, the trial court ex-
cluded his testimony that the victim "drank all his life" and that his
truck did not have headlights. 73 The Nebraska Supreme Court af-
firmed on appeal, reasoning that because a "witness may not testify to
a matter unless evidence is introduced sufficient to support a finding
that he has personal knowledge of the matter," a court can exclude
testimony under section 27-401 as irrelevant or under section 27-403
as more confusing than probative if the witness cannot sufficiently re-
call the details of the subject matter of the testimony.74

3. Rule 602 and the Sanity Issue

While the sanity of any party or witness is often the subject of
expert testimony, lay persons with sufficient first-hand knowledge
may testify regarding the sanity of another person. The court ex-
plained in State v. Myers,75 a case where the witness had known and
observed the defendant for fifteen years in a variety of emotional
states, that:

Nonexpert witnesses who have an intimate personal acquain-
tance with and an opportunity to observe the actions and de-
meanor of a person, before, at and after the time in question,
may be permitted to testify as to his sanity or insanity when

71. Id. at 198-99, 494 N.W.2d at 124 (citing United States v. Davis, 792 F.2d 1299
(5th Cir. 1986), cert. denied, 479 U.S. 964; United States v. Burnett, 890 F.2d 1233, 1240
(D.C. Cir. 1989); State v. Ranieri, 586 A.2d 1094, 1098 (R.I. 1991); Burlington Northern
R.R. Co. v. Hood, 802 P.2d 458, 468 (Colo. 1990)).

72. 223 Neb. 578, 391 N.W.2d 137 (1986).
73. State v. Irish, 223 Neb. 578, 581, 391 N.W.2d 137, 139 (1986).
74. Id. at 584-85, 391 N.W.2d at 141.
75. 205 Neb. 867, 290 N.W.2d 660 (1980).
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they have stated the primary facts which support their
conclusion.

76

Also the court in State v. Norfolk,7 7 upheld the admission of a lay
witness's testimony regarding objective observations of another's con-
duct or behavior bearing on the sanity issue, including whether an-
other person had experienced delusions or hallucinations in their
presence.

With regard to the competence of a testator to execute a will, the
Nebraska Supreme Court in In re Estate of Herman A.R. Camin78 ex-
plained that as a matter of convenience and practicality, an attesting
witness may testify to testamentary capacity even without becoming
"intimately acquainted with the testator."79 The court added that
"this does not mean that such a lack of personal knowledge might not
prevent an attesting witness from testifying at trial due to § 27-602,
and in any event, an attesting witness' lack of personal knowledge can
certainly be used to decrease the weight given to that witness' testi-
mony should he testify at trial."8 0

4. A Lawyer Reading a Deposition into the Record is not Subject to
Rule 602

An attorney does not violate the Code of Professional Responsibil-
ity's proscription against representation in cases where he or she is
likely to be a witness by reading into the record the deposition of an-
other witness.8 ' The Nebraska Court of Appeals in Hawthorne v.
Luft8 2 explained that "to be a witness in any Nebraska court, an indi-
vidual must have 'personal knowledge of the matter' to which he or
she is attesting. Neb. Rev. Stat. § 27-602 (Reissue 1989)."83 Accord-
ingly, a "person standing in to read predetermined testimony of an-
other can in no way be said to be 'witnessing,' or rather testifying, to
the'subject matter at hand, as he has no personal knowledge or recol-
lection of the events as recited'"8 4

76. State v. Myers, 205 Neb. 867, 869, 290 N.W.2d 660, 661 (1980) (quoting Torske
v. State, 123 Neb. 161, 242 N.W. 408 (1932)).

77. 221 Neb. 810, 381 N.W.2d 120 (1986).
78. 212 Neb. 490, 323 N.W.2d 827 (1982).
79. In re Estate of Herman A. R. Camin, 212 Neb. 490, 502, 323 N.W.2d 827, 836

(1982).
80. Id. at 503, 323 N.W.2d at 836.
81. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 5, DR 5-101, DR 5-102

(1994).
82. 4 Neb. Ct. App. 139 (1993)..
83. Hawthorne v. Luft, 4 Neb. App. 139, 146 (1993).
84. Id. at 146.
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5. Rule 602 and Chain of Custody

The first-hand knowledge requirement may prevent a nonob-
servor from completing the chain-of-custody of procedures about
which the witness is unfamiliar. For example, the Nebraska Supreme
Court in State v. Smith85 held that a laboratory scientist at the Ne-
braska state health laboratory had no personal knowledge of the chain
of custody procedures used by the York, Nebraska police and, there-
fore, could not complete chain-of-custody foundation.

E. FEDERAL VARIATIONS

Because Nebraska's Rule 602 adopts verbatim Federal Rule of Ev-
idence 602, there should be no variation in application.

III. SECTION 27-603 ("RULE 603"): OATH OR AFFIRMATION

A. STATEMENT OF THE RULE

Before testifying, every witness shall be. required to declare
that he will testify truthfully, by oath or affirmation adminis-
tered in a form calculated to awaken his conscience and im-
press his mind with his duty to do so. 86

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 603. In
comparing Nebraska's prior oath requirement with the language con-
tained in Rule 603, the Supreme Court Committee on Practice and
Procedure observed that the rule clarifies what has been expected, if
not required, of witnesses in Nebraska in the past:

Nebraska statutory law § 25-1237 Neb. R.R.S. 1943, pro-
vides: "Before testifying the witness shall be sworn to testify
the truth, the whole truth, and nothing but the truth. The
mode of administering an oath shall be such as is not binding
upon the conscience of the witness." It is probable that the
rule, as stated, more clearly states what is expected of a wit-
ness than does the statute.

Flexibility is granted by the rule both in form and con-
tent of the oath and affirmation. Affirmation is simply a sol-
emn declaration to tell the truth and is acceptable in lieu of
an oath.8 7

85. 238 Neb. 111, 469 N.W.2d 146 (1991).
86. NEB. REV. STAT. § 27-603 (Reissue 1989).
87. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 603 cmt. (1973).
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C. FOUNDATION

1. The witness understands the obligation to tell the truth.
2. The witness swears an oath or affirmation that he or she will tell
the truth.

Court personnel, rather than counsel, normally administer the
oath or affirmation for witnesses. However, if counsel believes that
either a witness as a matter of religious conscience will affirm to tell
the truth but will not swear an oath or a child or incompetent will
need special assistance in the administration of the oath, then counsel
should advise the court in advance to avoid any embarrassment or
confusion.

D. INTERPRETIVE ANALYSIS

The requirement of the oath is an ancient one connecting the so-
lemnity of giving testimony to divine retribution for false swearing.88

The oath requirement disqualified witnesses who were members of
some minority religious sects, as well as atheists, at English common
law. Under First Amendment principles and the Fourteenth Amend-
ment incorporation doctrine, any test oath for testifying almost cer-
tainly would be unconstitutional in this country.89 Moreover, Rule
610 bars the use of a witness' religious beliefs even for impeachment
purposes.

Out of respect for diversity of conscience regarding the acceptabil-
ity of oaths, Rule 603 provides as alternatives to the traditional oath
requirement, affirmation or its equivalent. The essential point is that
the witness both understand the importance of testifying truthfully
and that the witness be willing to affirm that he or she will tell the
truth.

While the oath requirement may appear pro forma, Rule 603 can
be reasonably interpreted as reinstituting a competency test on a case-
by-case basis rather than general status. Under the ambit of Rule
603, the judge rather than disqualifying the class of children below a
certain age may upon careful questioning ascertain whether the par-
ticular child has the testimonial capacity and maturity to provide
trustworthy testimony. Of course, the directive provisions of Rule 601
making every witness competent to testify should be overridden by
Rule 603 only in those cases where the witness either refuses to affirm

88. 6 JOHN H. WIGMORE, 6 WIGMORE ON EVIDENCE §§ 1816-18 (Chadbourn rev.
1976); CHARLES T. MCCORMICK, MCCORMICK ON EVIDENCE § 63 (Edward Cleary ed., 3d
ed. 1984).

89. See Torcaso v. Watkins, 367 U.S. 488, 496 (1961) (invalidating Maryland's
practice of conditioning public office upon belief in God. The principle enunciated in
Torasco almost certainly extends to testimonial capacity).
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that he or she will tell the truth or demonstrates a lack of comprehen-
sion about the importance of telling the truth in court. In such cases,
the witness' testimony would either be irrelevant under Rule 401 or
more confusing than probative under Rule 403.

The Nebraska Court of Appeals discussed the competency impli-
cations of Rule 603 in State v. Swanson.90 Swanson involved a charge
of sexual assault on a child. The trial court admitted the testimony-of
a six-year-old victim relating the details of the sexual assault. On ap-
peal, Swanson argued that the trial court had erred "because the court
did not determine whether she was sufficiently mature to appreciate
the moral duty to tell the truth."91 Affirming on appeal, the appellate
court discussed both the "competency" and "oath" implications of the
argument 'on appeal. With respect to the competency issue, the court
observed that "we do observe that she responded to the trial court in
an intelligent, articulate, and competent way, ahd there was simply
no hint in the record from the trial court's pretestimony examination
that she Was not a competent witness."92

In response to the objection that no oath was administered, the
appellate court validated the trial court's following questioning of the
child:

[The court:] . . .Do you know if you promise me to tell the
truth it would be wrong for you not to tell the truth; do you
understand that? [The child:] Yes. [The court:] Are you will-
ing to tell me that you will tell the truth while you are in
here? [The child:] Yes. [The court:] And just only the truth?
[The child:] Yes.9 3

Interpreting Rule 603, the court explained:
This statute, does not call for any "magic formula" for the ad-
ministration of an oath, but clearly allows the trial judge to
tailor the administration thereof to the witness and circum-
stances. The fact that the trial court used the word "promise"
instead of "oath" is of little consequence as the import of the
words is usually identical. 94

The court further observed that counsel's failure "to object at trial to
the lack of an oath. .'. waived any such objection."95

The Nebraska Court of Appeals again discussed the requirements
of Rule 603 in State v. Pedersen.96 Pedersen also involved the testi-
mony of child witnesses in a case involving multiple sexual assaults of

90. No. A-92-262, 1993 Neb. Ap. LEXIS 117 (1993).
91. State v. Swanson, No. A-92-262, 1993 Neb. App. LEXIS 117, at *9 (1993).
92. Id. at *11.
93. Id. at *12.
94. Id.
95. Id. at *12-3 (citing Fetty v. State, 119 Neb. 619, 230 N.W. 440 (1930)).
96. 3 Neb. Ct. App. 279 (1993).

[Vol. 28



EVIDENTIARY RULES FOR WITNESSES

children aged four, five and seven. Before the five-year-old testified,
the trial judge questioned her and received assurances that she would
tell the truth. However, the judge never questioned the four-year-old
about the difference between telling the truth and telling a lie. In-
stead, the judge relied upon the immediately prior testimony of the
mother that the four-year-old knew the difference between telling the
truth and a lie and the mother's opinion that her daughter was telling
the truth. In response to counsel's Rule 603 objection that no oath had
been administered, the court explained that, given the, mother's testi-
mony, "an oath would have been superfluous."97 Reversing on appeal,
the court explained:

In this case, not only did the trial court fail to make a deter-
mination that... [the four-year-old] was competent to testify
as a witness, but the court did not have an adequate basis for
such a determination.... [The child's] mother's opinion that
... [the child] knows the difference between the truth and a
lie is not an adequate foundation upon which to base a compe-
tency determination. The court should have made a compe-
tency determination for each child before allowing the child to
testify. The court should have then required each child to
either take an oath or affirm in some manner, however infor-
mally, that the child would tell the truth.98

Thus, while the trial court has some discretion in ensuring that wit-
nesses affirm that they will tell the truth, it is unlikely that Rule 603
will serve as a basis for disqualifying many witnesses.

E. FEDERAL VARIATIONS

Because Nebraska's Rule 603 adopts verbatim Federal Rule of Ev-
idence 603, there should be no variation in application.

IV. SECTION 27-604 ("RULE 604"): INTERPRETERS

A. STATEMENT OF THE RULE

An interpreter is subject to the provisions of these rules relat-
ing to qualification as an expert and the administration of an
oath or affirmation that he will make a true translation.99

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 604. The
Supreme Court Committee on Practice and Procedure noted that the
rule followed existing practice:

97. State v. Pedersen, 3 Neb. Ct. App. 279, 289 (1993).
98. Id. at 290.
99. NEB. REv. STAT. § 27-604 (Reissue 1989).
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The rule implements and is consonant with § 33-142 Neb.
R.R.S. 1943, which provides for compensation of interpreters
and translators. The need for appointment is left to the
sound discretion of the trial court. 100

C. FOUNDATION

1. The witness is qualified by language training, experience or edu-
cation to translate the testimony of a witness.
2. The witness affirms an obligation to make a true translation.

D. INTERPRETIVE ANALYSIs

Due process rights and practical considerations demand the use of
interpreters in appropriate cases. An interpreter must qualify under
expert witness standards but is not a witness in the traditional sense.
Thus, an interpreter is not subject to a Rule 603 oath or affirmation
requirement of a standard witness to tell the truth, but only an obliga-
tion to provide an accurate translation.' 01 From the perspective of the
witness rules, an interpreter is analogous to an attorney reading into
the record a deposition of another.

E. FEDERAL VARIATIONS

Because Nebraska's Rule 604 adopts verbatim Federal Rule of Ev-
idence 604, there should be no variation in application.

V. SECTION 27-605 ("RULE 605"): COMPETENCY OF JUDGE
AS WITNESS

A. STATEMENT OF THE RULE

The judge presiding at the trial may not testify in that trial
as a witness. No objection need be made in order to preserve
the point. 10 2

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 605. The
Supreme Court Committee on Practice and Procedure noted:

A broad rule of incompetency is here declared, giving no dis-
cretion in the matter. Principles of disqualification and mis-

100. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-
POSED NEBRASKA RULES OF EVIDENCE 604 cmt. at 94 (1973) (citing Prokop v. State, 148
Neb. 582, 28 N.W.2d 200 (1947)).

101. United States v. Armijo, 5 F.3d 1229, 1235 (9th Cir. 1993).
102. NEB. REV. STAT. § 27-605 (Reissue 1989).
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trial provide adequate safeguard against the prospect of
losing important information which the judge may possess,
but he should not preside at the trial at which he is testifying.
"[W]hen a judge in a trial before him is called as a witness,
the rule is manifestly inconsistent with the attitude of impar-
tiality which he is sworn to maintain."10 3

This rule would change the law of Nebraska existing prior to
adoption of the rule.

C. FOUNDATION

Any time the presiding judge testifies in the case over which he or
she presides, this rule applies. If the trial judge does not formally tes-
tify, but instead comments upon the evidence or openly evaluates the
credibility of various witnesses, counsel should take steps to include
the adversarial misconduct in the record. Otherwise, counsel may
wait until an appeal to raise any breach of this rule.

D. INTERPRETIVE ANALYSIS

The pervasive control of the trial judge over the trial process man-
dates as a matter of fairness and due process that the judge not align
himself or herself with either side of the litigation. Additionally, the
prospects of a judge ruling on evidentiary questions or facing cross-
examination in a trial over which he or she is presiding makes this
rule self evident. Consequently, Rule 605 not only disqualifies the
presiding judge as a witness, but provides a rare exception to Rule
103(1)(a)'s requirement that counsel must make a timely and specific
objection to preserve an evidentiary error for appeal. Additionally, the
parties may not waive the presiding judge's disqualification. 1

0 4

The importance of the judge preserving his or her impartiality
may provide a basis for extending this rule beyond merely disqualify-
ing the judge from serving as a sworn witness. Thus, if a judge com-
ments on a witness's credibility, summarizes or evaluates the
evidence, or simply by body language tells the jury which side he or
she prefers, the principle 'underlying Rule 605 would be implicated. If
the judge's behavior during the proceedings clearly indicates his or
her partiality, counsel should appropriately make a record of the of-
fending behavior to preserve the issue for appeal.

103. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-
POSED NEBRASKA RULES OF EVIDENCE Rule 605 cmt. (1973).

104. Cline v. Franklin Pork, Inc., 210 Neb. 238, 246, 313 N.W.2d 667, 672 (1981).
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E. FEDERAL VARIATIONS

Because Nebraska's Rule 605 adopts verbatim Federal Rule of Ev-
idence 605, in theory there should be no variation in application. In
the federal courts, Section 455 of Title 28 of the United States Code
reinforces Rule 605 by requiring judicial disqualification in "any case
in which he ... is or has been a material witness." l05

However, federal judges traditionally have exercised more power
to summarize and comment upon the evidence than Nebraska judges.
This tradition may empower federal judges to comment upon the evi-
dence, without testifying, at a level that would not be permitted by
Nebraska judges. For example, in Wilson v. Bicycle South, Inc.,106 the
United States Court of Appeals for the Eleventh Circuit upheld the
trial judge's commenting upon the evidence in a products liability ac-
tion. The court characterized such a practice as a "time honored,
though little used, right and duty of a federal trial judge."10 7

VI. SECTION 27-606 ("RULE 606"): COMPETENCY OF JUROR
AS WITNESS; AT THE TRIAL; INQUIRY INTO THE
VALIDITY OF VERDICT OR INDICTMENT

A. STATEMENT OF THE RULE

(1) A member of the jury may not testify as a witness before
that jury in the trial of the case in which he is sitting as a
juror. If he is called so to testify, the opposing party shall be
afforded an opportunity to object out of the presence of the
jury.
(2) Upon an inquiry into the Validity of a verdict or indict-
ment, a juror may not testify as to any matter or statement
occurring during the course of the jury's deliberations or to
the effect of anything upon his or any other juror's mind or
emotions as influencing him to assent to or dissent from the
verdict or indictment or concerning his mental processes in
connection therewith, except that a juror may testify on the
question whether extraneous prejudicial information was im-
properly brought to the jury's attention or whether any
outside influence was improperly brought to bear upon any
juror. Nor may his affidavit or evidence of any statement by
him indicating an effect of this kind be received for these
purposes. 0 8

105. 28 U.S.C. § 455 (1948).
106. 915 F.2d 1503 (11th Cir. 1990).
107. Wilson v. Bicycle South, Inc., 915 F.2d 1503, 1508 (11th Cir. 1990).
108. NEB. REV. STAT. § 27-606 (Reissue 1989).

[Vol. 28



EVIDENTIARY RULES FOR WITNESSES

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 606. The
Supreme Court Committee on Practice and Procedure noted:

Previous Nebraska law, in the absence of the rule, would per-
mit the testimony of a juror, at least where no objection has
been made. See Chicago, R. I. & P. Ry. Co. v. Collier, 1 Neb.
Unof. 278, 95 N.W. 472 (1901); Richards v. State, 36 Neb. 17,
53 N.W. 1027 (1893); Wood River Bank v. Dodge, 36 Neb. 708,
55 N.W. 234 (1893); In re Jelinek's Estate, 146 Neb. 452, 20
N.W.2d 325 (1945). Previous Nebraska law with respect to
the subject matter about which a juror may testify has been
in terms of those matters which do not inhere in the verdict
itself. It is believed that a rule which prohibits testimony re-
garding mental processes is more descriptive than one
framed in terms of inhering in the verdict. Cases such as
these cited herein would be superseded by adoption of this
rule.109

C. FOUNDATION'

Any time a juror becomes a witness in the case, counsel must ob-
ject outside the presence of the jury as soon as practicable. If the ju-
ror's testimony pertains to the verdict, then counsel must distinguish
between testimony that relates to the thought processes of the jurors
and testimony recounting extraneous influences upon the jury.

D. INTERPRETIVE ANALYSIS

Rule 606 prohibits members of trial juries from testifying, much
like Rule 605 prevents the trial judge from testifying. Trial judges
and juries, therefore, remain the only categories of potential witnesses
specifically disqualified by status from testifying at trial.

Jury voir dire reinforces the policies underlying Rule 606(1). Ju-
rors familiar with the parties or the facts associated with the case may
be eliminated as potential jurors. Even if jurors observe relevant con-
duct during the course of trial, the obvious difficulty of a juror remain-
ing impartial during deliberations after he or she has'given testimony
favoring one side makes this rule as self evident as.Rule 605's disqual-
ification of the presiding judge.

Most of the controversy over application of the juror disqualifica-
tion rule arises in connection with the application of Rule 606(2): "In-
quiry into validity of verdict or indictment."110 Generally speaking, in

109. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-
POSED NEBRASKA RULES OF EVIDENCE 606 cmt. (1973).

110. NEB. REV. STAT. § 27-606(2) (Reissue 1989).
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a motion for a new trial allegations of jury misconduct must be proven
by competent evidence. Often, the only evidence available is juror affi-
davits discussing specific misconduct. Rule 606(2) governs the admis-
sibility of such affidavits. Rule 606(2) represents a compromise
between the early common law rule completely barring jurors from
impeaching their own verdict, and the intuition that verdicts that are
formally irregular or unjust ought to be subject to review. Rule 606(2)
prohibits inquiry and testimony regarding the thought processes ofju-
rors, but allows inquiry and testimony regarding whether "extraneous
prejudicial information was improperly brought to the jury's attention
or whether any outside influence was improperly brought to bear upon
any juror.""'

Although the party challenging the jury verdicts generally has the
burden of proof regarding whether "extraneous prejudicial informa-
tion was improperly brought to the jury's attention," that is not always
the case. In State v. Robbins,112 the court created a rebuttable pre-
sumption regarding the issue of improper influence in favor of a crimi-
nal defendant if the court permits the jurors to separate during the
course of deliberation without prior consent of the defendant. 113 The
court justified the presumption because the criminal defendant, under
section 29-2022 of the Nebraska Revised Statues of 1943, as inter-
preted by the court in Sedlacek v. State,114 has the right to have the
jury kept together until they agree upon a verdict or are dis-
charged. 115 Consequently, if the court permits the jurors to separate
without the consent of the defendant the prosecution must overcome a
rebuttable presumption of prejudice.

Drawing the line between "extraneous prejudicial information"
and "thought processes" that inhere in the verdict deliberations, has
been a challenging assignment for the courts. The general rule ex-
plained by the Nebraska Supreme Court in Rahmig v. Mosley Machin-
ery Co.,116 is that Rule 606(2):

permits use of a juror's affidavit to establish that the jury con-
sidered prejudicial information emanating from a source
other than evidence presented at trial. However, it is just as
clear that... [Rule 606(2)] prohibits a juror's affidavit to im-
peach a verdict on the basis of jury motives, methods, misun-

111. Id.
112. 205 Neb. 226, 287 N.W.2d 55 (1980).
113. State v. Robbins, 205 Neb. 226, 232, 287 N.W.2d 55, 58 (1980).
114. 147 Neb. 834, 25 N.W.2d 533 (1946).
115. Sedlacek v. State, 147 Neb. 834, 850, 25 N.W.2d 533, 545 (1946).
116. 226 Neb. 423, 412 N.W.2d 56 (1987).
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derstanding, thought processes, or discussions, during
deliberations, which enter into the verdict.117

Thus, a party inquiring into the validity of a verdict must prove:
(1) That the jury was exposed to what can be considered "extrane-

ous prejudicial information." Rule 606(2) specifically excepts such tes-
timony from the juror disqualification rule. In Rahmig, the Nebraska
Supreme Court, interpreting Rule 606(2)'s phrase "extraneous preju-
dicial information" explained:

[W]ithin that phrase the crucial word is extraneous, which
means "existing or originating outside or beyond: external in
origin: coming from the outside... brought in, introduced, or
added from and external source or point of origin." 118

(2) That there exists a reasonable possibility that the extraneous
prejudicial information would affect the verdict. The inquiring party
does not have to prove actual adverse affect because Rule 606(2) dis-
qualifies jurors from testifying regarding their thought processes,
even with respect to extraneous prejudicial information.

1. Extraneous Prejudicial Information

a. Information Informally Brought to the Jury's Attention

The Nebraska Supreme Court in State v. Steinmark"1 9 discussed
the "extraneous prejudicial information" requirement in the context of
information informally brought to the jury's attention. In Steinmark,
an illegal drug case, jurors' testified by affidavit regarding three items
of "extraneous prejudicial information" improperly brought to the
jury's attention outside the normal trial process: (1) the fact that the
defendant had been convicted before for dealing drugs; (2) the fact
that the defendant had served a year for the drug conviction; and (3) a
rumor brought to the jury's attention by one juror that the bar at
which the defendant worked was a place where drugs were readily
available for purchase. The court held that each of these items of evi-
dence qualified as "extraneous prejudicial information" within the ex-
ception of Rule 606(2). The court explained that in such cases where
jury misconduct is alleged, the court should first conduct an eviden-
tiary hearing to determine whether the alleged conduct occurred, and
second, the court must then determine whether the conduct was prej-
udicial to the extent that the defendant was denied a fair trial. The
court added that while Rule 606(2) anticipates juror testimony regard-

117. Rahmig v. Mosley Mach. Co., 226 Neb. 423, 457,412 N.W.2d 56, 78 (1987) (em-
phasis added).

118. Id. at 455, 412 N.W.2d at 77 (quoting WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY 807 (Unabridged 1981)).

119. 201 Neb. 200, 266 N.W.2d 751 (1978).
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ing whether the extraneous prejudicial information was brought to the
jury's attention, "[n]o evidence may be -received as to the effect of any
statement upon a juror's mind, its influence one way or another, or the
mental processes of a juror in connection therewith."120

b. Unauthorized Visits

The distinction between permitting juror testimony of extraneous
prejudicial information being improperly brought to the jury's atten-
tion and the bar against permitting the jurors to testify regarding the
effect of such evidence is well illustrated by State v. Woodward.12 1 In
Woodward, a burglary case, the defendant complained on appeal that
he should be granted a new trial because several jurors viewed the
premises where the burglary occurred, contrary to court admonitions.
The general rule recognized in Nebraska has been that unauthorized
inspections will not vitiate the verdict unless it can be shown that the
inspection affected the verdict. 12 2 The defendant in Woodward argued
that because Steinmark interprets Rule 606(2) as prohibiting a party
from inquiring into whether extraneous evidence affected the verdict,
the court needs to place the burden of proof upon the state to prove the
extraneous evidence did not affect the verdict. However, the court ex-
plained that the moving party has the burden of proof regarding
whether any "extraneous prejudicial information" was improperly
brought to the jury's attention. If the evidence indicates that "unau-
thorized and improper communications have been had with the jury,"
then a rebuttable presumption exists that the evidence affected the
verdict.' 2 3 However, a mere inspection of premises, unaccompanied
by evaluative comments, raises no such presumption. Because the de-
fendant in Woodward produced evidence only that "some comment
may have been made by one of the jurors concerning what could or
could not be seen," the defendant had not met his burden of proof. 124

c. Unauthorized Contact of Witnesses by Jurors

Informal contact by the jurors with witnesses outside the trial
context also constitutes "extraneous prejudicial information" within
the Rule 606(2) exception. For example, in Ellis v. Far-Mar-Co.,
Inc.,125 one juror, after two days of jury deliberations, privately con-
tacted a witness to ask him about matters not discussed in the testi-
mony. While the court held that the improper contact created a

120. State v. Steinmark, 201 Neb. 200, 204, 266 N.W.2d 751, 754 (1978).
121. 210 Neb. 740, 316 N.W.2d 759 (1982).
122. Phillips v. State, 157 Neb. 419, 424, 59 N.W.2d 598, 601 (1953).
123. State v. Woodward, 210 Neb. 740, 745-46, 316 N.W.2d 759, 762 (1982).
124. Id. at 745, 316 N.W.2d at 762.
125. 215 Neb. 736, 340 N.W.2d 423 (1983).
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rebuttable presumption of prejudice, because the testimony indicated
that the information was not communicated to the other eleven jurors
and had no apparent impact on the verdict, the court affirmed the
verdict.

In comparison, in Simants v. State126 the court reversed and re-
manded where a sheriff who had testified regarding the defendant's
sanity later fraternized with the jury during its period of sequestra-
tion. In Simants, the sheriff, following his testimony, made three vis-
its to the motel where the jury was sequestered and socialized with
the jury during those visits. Reversing and remanding on appeal, the
Nebraska Supreme Court held that the improper fraternization raised
a rebuttable presumption of prejudicial effect and that Rule 606(2)
barred the juror's testimony to the contrary. Because the objective
facts suggested that prejudice may be reasonably inferred, the court
remanded the case for a new trial as a matter of constitutional due
process. Judge Leslie Boslaugh, in dissent, complained that by ex-
cluding the testimony of the jurors of the lack of effect of the fraterni-
zation the court had created a "prejudice per se rule" rather than a
"presumption of prejudice rule."127 Nonetheless, Judge Boslaugh did
not explain how an inquiry regarding the effect of the fraternization
could be reconciled with the language of Rule 606(2).

d. Information Improperly Brought to Jury's Attention by Court
Personnel

Improper extraneous information extends to information improp-
erly brought to the jury's attention by court personnel. For example,
in Loving v. Baker's Supermarkets, Inc. 128 the court held that the bai-
liff erroneously giving the jury copies of several documents which had
not been entered constituted "extraneous prejudicial information"
within Rule 606(2)'s exception to juror testimony.

Juror misdirection by court personnel may also constitute admis-
sible "extraneous prejudicial information." For example, in Zeb v. De-
licious Foods,129 a negligence action, the plaintiff argued on appeal
that the district'court had erred in refusing to permit proof that the
bailiff had improperly admonished the jurors that they could ask the
judge no clarifying questions concerning matters of law or the issues
before them during their deliberations. The Nebraska Supreme Court
stated that "[i]f the bailiff did, in fact, so state, she was wrong, and the

126. 202 Neb. 828, 277 N.W.2d 217 (1979).
127. Simants v. State, 202 Neb. 828, 839-40, 277 N.W.2d 217, 223 (1979) (Boslaugh,

J., dissenting).
128. 238 Neb. 727, 472 N.W.2d 695 (1991).
129. 231 Neb. 358, 436 N.W.2d 190 (1989).
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miscommunication would constitute extraneous information improp-
erly brought to the jury's attention within the meaning of § 27-
606(2)."130 However, because the record failed to specify what any ju-
ror wished to ask, the plaintiff had not established the type of preju-
dice section 27-606(2) requires. 13 1

Again, in State v. Menuey' 3 2 the court held that where the bailiff
improperly allowed a discharged alternate juror to remain with the
jury during lunch and for a few minutes during deliberations, juror
affidavits were admissible to prove that the case was not discussed
during the time the alternate was with the jury because Rule 606(2)
permits testimony regarding "whether any 'outside influence was im-
properly brought to bear upon any juror.' "133

e. Juror Experiments

In Klein v. Wilson,134 a pre-rules case, the court permitted juror
testimony regarding experiments two of the jurors had performed on
their own to determine the stopping distance of vehicles and the fact
that during deliberations the jurors had informed the other jurors
about the results of the experiment.

f. Resort to Dictionary Definitions in Interpreting Jury Instructions

The general mandate that jurors are not to consider any extrane-
ous evidence in reaching their decision extends to reliance upon dic-
tionary definitions of key jury instructions. For example, in Priest v.
McConnell135 the jurors during deliberation consulted a dictionary for
the definition of the terms "negligence," "contributory," "preponder-
ance," and "burden of proof." The trial judge had failed to instruct the
jury on the meaning of each of these terms. The Nebraska Supreme
Court reversed because of the combined prejudice of the failure of the
trial court to instruct the jury properly on critical terms and the jury's
consequential resort to dictionary definitions to fill in the blanks.
Similarly, the court of appeals in State v. Owens'3 6 held that jurors
could impeach their verdict by :testimony that they had improperly
consulted dictionary definitions rather than jury-instruction defini-
tions to interpret the words "reasonable" and "doubt."13 7

130. Zeb v. Delicious Foods, 231 Neb. 358, 364, 436 N.W.2d 190, 194 (1989).
131. Id.
132. 239 Neb. 513, 476 N.W.2d 846 (1991).
133. State v. Menuey, 239 Neb. 513, 524, 476 N.W.2d 846, 853 (1991).
134. 167 Neb. 779, 94 N.W.2d 672 (1959).
135. 219 Neb. 328, 363 N.W.2d 173 (1985).
136. 4 Neb. Ct. App. 382, 510 N.W.2d 503 (1993).
137. State v. Owen, 4 Neb. Ct. App. 382, 425, 510 N.W.2d 503, 527 (1993).
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g. Presubmission of the Evidence

The courts regularly instruct the jurors not to discuss the evi-
dence until the case is complete and the jury instructions have been
given. As a result, presubmission discussions constitute jury miscon-
duct. Nonetheless, Rule 606(2) limits inquiry into such misconduct.
The Nebraska Supreme Court discussed the admissibility of the testi-
mony of jurors regarding presubmission discussions in Hunt v. Meth-
odist Hospital.13s In Hunt, a medical malpractice case, the court
reversed and remanded a verdict for the defendant for the purpose of
determining whether the improper presubmission discussion between
the jurors of the evidence of the case unfairly prejudiced the plaintiff.
The court observed that juror affidavits regarding the presubmission
discussions that took place among certain jurors over five days of the
seven-day trial were admissible to show that discussions took place,
but under Rule 606(2) "may not be used to establish the effect of such
information upon the jury or its influence on the jury or jury motives,
methods, misunderstanding, thought processes, or discussions during
deliberations which entered the verdict."13 9 Judge Boslaugh, dissent-
ing in Hunt, disagreed regarding whether Rule 606(2) even permitted
testimony of whether the presubmission discussions occurred: "I be-
lieve the majority opinion erroneously equates presubmission discus-
sion among some of the jurors with extraneous prejudicial information
or outside influence."140

In both State v. Isley141 and State v. McDonald142 the court, while
stating that presubmission discussion of the evidence constituted ad-
missible "extraneous prejudicial information," affirmed the respective
trial judge's determinations that an insufficient showing of prejudice
to the defendant had been established to justify a new trial.

2. Inadmissibility of Juror Testimony Regarding Thought Processes
Which Inhere in the Verdict

Whereas Rule 606(2) permits juror testimony regarding extrane-
ous influences, the rule disqualifies juror testimony regarding thought
processes associated with deliberation. The court in Kopecky v. Na-
tional Farms, Inc. 143 restated the general rule that li]t is clear that

138. 240 Neb. 838, 485 N.W.2d 737 (1992).
139. Hunt v. Methodist Hosp., 240 Neb. 838, 845-46, 485 N.W.2d 737, 743 (1992)

(citing State v. McDonald, 230 Neb. 85,430 N.W.2d 282 (1988); Rahmig v: Mosley Mach.
Co., 226 Neb. 423, 412 N.W.2d 56 (1987); State v. Steinmark, 201 Neb. 200, 266 N.W.2d
751 (1978)).

140. Id. at 851, 485 N.W.2d at 746 (Boslaugh, J., dissenting).
141. 195 Neb. 539, 239 N.W.2d 262 (1976).
142. 230 Neb. 85, 430 N.W.2d 282 (1988).
143. 244 Neb. 846, 510 N.W.2d 41 (1994).
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§ 27-606(2) prohibits admission of a juror's affidavit to impeach a ver-
dict on the basis of the jury's motives, methods, misunderstanding,
thought processes, or discussions during deliberations, which enter
into the verdict." 144 The courts have developed categories of evidence
which they exclude as within the scope of juror thought processes dur-
ing deliberation.

a. Misunderstanding of Jury Instructions

The Nebraska courts have consistently and properly held that ju-
ror testimony regarding either misunderstanding or misapplication of
jury instructions is not permitted under Rule 606(2). For example, in
Lambertus v. Buckley 145 the Nebraska Supreme Court, in rejecting an
argument on appeal that the trial court had erred in refusing to con-
sider juror affidavits that the jury had misunderstood or misapplied
specific jury instructions, held that "[t]he jury's understanding of the
instructions of the court is a matter that inheres in the verdict and
cannot be classified as extraneous, prejudicial information improperly
brought to the jury's attention." 146 Similarly, the court in State v.
Meyer,147 in rejecting a jury-instruction-misunderstanding argument
on appeal, held that:

[W]hile under our law a juror's affidavit may be used to show
that in reaching its verdict the jury considered prejudicial in-
formation emanating from a source other than the evidence
presented at trial, such an affidavit may not be used to show
a jury's misunderstanding of the law as such misunderstand-
ing inheres in the verdict.145

Again, in In re Estate of Haddix149 the court explained that "affidavits
of jurors as to what they believed they had a right to do under the
instructions are incompetent and may not be received to impeach a
verdict. A juror's understanding of the instructions constitutes
neither extraneous, prejudicial information nor outside influence im-
properly brought to the jury's attention." 5 0

144. Kopecky v. National Farms, Inc., 244 Neb. 846, 847, 510 N.W.2d 41, 53 (1994)
(citing Rahmig v. Mosley Mach. Co., 226 Neb. 423, 412 N.W.2d 56 (1987)).

145. 206 Neb. 440, 293 N.W.2d 110 (1980).
146. Lambertus v. Buckley, 206 Neb. 440, 442, 293 N.W.2d 110, 111 (1980).
147. 236 Neb. 253, 460 N.W.2d 656 (1990).
148. State v. Meyer, 236 Neb. 253, 257, 460 N.W.2d 656, 658 (1990) (citing Rahmig

v. Mosley Mach. Co., 226 Neb. 423, 412 N.W.2d 56 (1987); State v. Trevino, 230 Neb.
494, 432 N.W.2d 503 (1988); State v. McDonald, 230 Neb. 85, 430 N.W.2d 282 (1988);
State v. Roberts, 227 Neb. 489, 418 N.W.2d 246 (1988); Simants v. State, 202 Neb. 828,
277 N.W.2d 217 (1979)).

149. 211 Neb. 814, 320 N;W.2d 745 (1982).
150. In re Estate of Haddix, 211 Neb. 814, 819, 320 N.W.2d 745, 748 (1982) (citing

Lambertus v. Buckley, 206 Neb. 440, 293 N.W.2d 110 (1980); NEs. REV. STAT. § 27-
606(2) (Reissue 1979)).
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Conversely, the court in Harmon Cable Communications v. Scope
Cable Television, Inc.,15 1 distinguished misunderstanding of the ju-
rors of jury instructions from clerical mistakes in filling out the verdict
form. Citing authority from other state and federal courts, the court
held that jurors may testify about clerical errors connected with filling
out verdict forms or announcing the verdict. 15 2

The fact that jurors during deliberation considered causes or de-
fenses that had been neither pled nor argued cannot be established by
the testimony of the jurors. In Auer v. Burlington Northern Railroad
Company,153 for example, the court held that the plaintiff could not
establish the fact that the jurors had improperly discussed the defense
of assumption of the risk despite the fact that the defense had neither
been pled, argued, nor had any instruction been given regarding as-
sumption of the risk. The court held that Rule 606(2) bars any testi-
mony about deliberations that inhere in the verdict, including
defenses discussed that were not part of the case presented.

b. Improper Reliance on Excluded Evidence

Rule 606(2) does not permit the testimony by jurors that they re-
lied upon offered but excluded evidence. For example, in Nichols v.
Busse15 4 the judge during the trial sustained a motion to strike the
fact that the complainant had previously received $100,000 as a
wrongful death settlement. Nonetheless, the jurors discussed the set-
tlement during deliberations. On appeal, the plaintiff urged that the
jury's discussion of inadmissible evidence established a basis for a new
trial. The court, to the contrary, held that juror affidavits regarding
their consideration of inadmissible evidence was itself inadmissible.
The court, in support of its ruling, explained that "we have been reluc-
tant to allow jurors to impeach their verdicts unless the situation
clearly falls within the terms of the evidentiary statute."15 5 The court
further commented:

If the jurors were allowed to testify that the settlement
amount was discussed during deliberations, it would run
afoul of the policy of limiting the potential for juror harass-
ment. In every case where the, losing party had been granted
a motion to strike, that party would be inclined to seek out,

151. 237 Neb. 871, 468 N.W.2d 350 (1991).
152. Harmon Cable Communications v. Scope Cable Television, Inc., 237 Neb. 871,

899-902, 468 N.W.2d 350, 368-70 (1991).
153. 229 Neb. 504, 428 N.W.2d 152 (1988).
154. 243 Neb. 811, 503 N.W.2d 173 (1993).
155. Nichols v. Busse, 243 Neb. 811, 833, 503 N.W.2d 173, 188 (1993) (citing Loving

v. Baker's Supermarkets, Inc., 238 Neb. 727, 472 N.W.2d 695 (1991); Rahmig v. Mosley
Mach. Co., 226 Neb. 423, 412 N.W.2d 56 (1987); Lambertus v. Buckley, 206 Neb. 440,
293 N.W.2d 110 (1980)).
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the jurors and question them regarding their deliberations.
This is exactly the type of action § 27-606(2) seeks to limit.15 6

c. Improper Damage Calculations

While jurors are prohibited from determining damages by chance
or on the basis of a quotient verdict, 15 7 Rule 606(2) makes it unlikely
that improper damage calculations will establish a basis for a reversal
on appeal. Under Rule 606(2) a reviewing court will neither consider
juror affidavits nor speculate as to the reasoning underlying a damage
award. The Nebraska Supreme Court discussed extensively Rule
606(2)'s bar against jurors impeaching their own damage awards in
Rahmig.15 8 In support of Rule 606(2)'s jury-disqualification rule, the
court quoted the rationale supplied by the United States Supreme
Court in McDonald v. Pless15 9 wherein the Court refused to set aside
a verdict despite the fact that it may have been a quotient verdict:

If the facts were as stated in the affidavit, the jury adopted an
arbitrary and unjust method in arriving at their verdict, and
the defendant ought to have had relief, if the facts could have
been proved by witnesses who were competent to testify in a
proceeding to set aside the verdict. But let it once be estab-
lished that verdicts solemnly made and publicly returned into
court can be attacked and set aside on the testimony of those
who took part in their publication and all verdicts could be,
and many would be, followed by an inquiry in the hope of dis-
covering something which might invalidate the finding. Ju-
rors would be harassed and beset by the defeated party in an
effort to secure from them evidence of facts which might es-
tablish misconduct sufficient to set aside a verdict. If evi-
dence thus secured could be thus used, the result would be to
make what was intended to be a private deliberation, the con-
stant subject of public investigation - to the destruction of
all frankness and freedom of discussion and conference. 160

Applying the reasoning in McDonald as the underlying rationale
for Rule 606(2), the court in Rahmig rejected counsel's attempt to im-
peach a products liability damage award because the jury had improp-

156. Id. at 834, 503 N.W.2d at 188-89.
157. Nebraska Jury Instruction 4.02 provides:

The law forbids you to return a verdict determined by chance. You may not, for
instance, agree in advance that each juror will state an amount to be award in
damages, that all of those amounts will be added together, that the total will be
divided by the number of the jurors, and that the result will be returned as the
jury's verdict. A verdict determined by chance is invalid.

N.J.I.2d 4.02 (1989).
158. Rahmig, 226 Neb. at 423, 412 N.W.2d at 56.
159. 238 U.S. 264 (1915).
160. Rahmig, 226 Neb. at 454,412 N.W.2d at 76-77 (quoting McDonald v. Pless, 238

U.S. 264, 267-68 (1915)).
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erly considered an attorney fee and the possible tax consequences of
an award.

To the same effect, in Selders v. Armentrout,16 1 an action for
wrongful death of a minor child, the court disqualified juror affidavits
admitting that in deciding on an appropriate level of damages that
they considered the amount of insurance which they carried on their
own minor children. The court explained that such discussions "in-
hered in the verdicts" and, therefore, could not be used to impeach the
validity of the verdict. 162

d. Juror's Preliminary Votes

The court in State v. Boppre163 held that jurors are barred under
Rule 606 from discussing how individual jurors initially voted during
deliberations because such an inquiry would be probing the mental
processes of the jurors.

e. Case Specific Facts Previously Known by a Juror

Because a juror's pretrial familiarity with case-specific facts can
be determined on jury voir dire, such knowledge will not qualify as
"extraneous outside influence" within the scope of Rule 606(2). Thus,
in State v. Roberts164 the court on appeal refused to consider the affi-
davit of a juror that she had discussed the bomb threat incident at
issue in the case with her sister-in-law when it first happened the pre-
vious year. When questioned on voir dire, the juror had admitted that
she had heard and read about the incident in the paper, but no further
inquiry was pursued. On appeal, the court refused to admit the juror's
affidavit indicating that she had previously discussed the incident
with her sister-in-law, who at the time had indicated that she thought
the person had to be a little crazy to pull such a stunt. The court ex-
plained that the Rule 606(2) exception applies only to outside influ-
ences "during the time the juror was acting as a juror."' 6 5 Pretrial
influences, therefore, discoverable during jury voir dire were
inadmissible.

f. Personal, Specialized Knowledge Previously Known by a Juror

Individual jurors commonly possess personal experiences or train-
ing which they draw upon during deliberations. The Nebraska

161. 192 Neb. 291, 220 N.W.2d 222 (1974).
162. Selders v. Armentrout, 192 Neb. 291, 294, 220 N.W.2d 222, 224-25 (1974) (de-

cided before the Nebraska Rules of Evidence were adopted).
163. 243 Neb. 908, 503 N.W.2d 526 (1993).
164. 227 Neb. 489, 418 N.W.2d 246 (1988).
165. State v. Roberts, 227 Neb. 409, 494, 418 N.W.2d 246, 250 (1988).
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Supreme Court in Nichols held that "[wie agree with decisions from
other jurisdictions which have held that a juror's intradeliberational
statements, when based on personal knowledge not directly related to
the litigation at issue, do not constitute 'extraneous' information
within the meaning of the language of § 27-606(2)."166 In Nichols, a
mother's action for intentional infliction of emotional distress brought
against a motorist who killed her son in a motor-vehicle accident, one
juror disclosed on voir dire that she had worked for an insurance com-
pany and had handled some claims, but indicated that her employ-
ment position would not prejudice her judgment. During jury
deliberations, the juror informed the other jurors of her experience as
a claims adjustor and also related an experience where her cousin's
family recovered on a wrongful death case without even suing. The
court on appeal held that the juror's interdeliberationai statements
"were not 'extraneous' information within the meaning of § 27-606(2).
Thus, the affidavits used to support these allegations were not admis-
sible to impeach the jury's verdict."167

E. FEDERAL VARIATION

Because Nebraska Rule of Evidence 606 adopts verbatim Federal
Rule of Evidence 606 there should be no variation in application.

VII. SECTION 27-607 ("RULE 607"): WHO MAY IMPEACH

A. STATEMENT OF THE RULE

The credibility of a witness may be attacked by any party,
including the party calling him. 168

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 607. The
Supreme Court Committee on Practice and Procedure made a single
comment regarding Rule 607: "In State v. Fronning, 186 Neb. 463,
183 N.W.2d 920 (1971) the traditional rule against impeaching one's
own witness was abandoned and the rule as stated was adopted."1 69

166. Nichols, 243 Neb. at 830, 503 N.W.2d at 186 (citations omitted).
167. Id. at 832, 503 N.W.2d at 187.
168. NEB. REV. STAT. § 27-607 (Reissue 1989).
169. NEBRASKA SUPREME COURT COMMITrEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 607 cmt. (1973).
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C. FOUNDATION

1. Impeachment on Competency Grounds

a. The witness has either first-hand knowledge or the basis of an
expert opinion regarding another witness' cognitive deficiencies or
limitations regarding either: (i) perception; (ii) memory; (iii) coher-
ency; or (iv) ability to distinguish between truth and fiction.

b. The witness can explain the basis for the knowledge or opin-
ion regarding the deficiency or limitations.'

c. The witness states the opinion or facts supporting the claim of
deficiency or limitation.

d. The collateral evidence rule does not apply to impeachment
on competency grounds.

2. Impeachment on Partiality Grounds

a. The witness either admits to or is aware of circumstances sug-
gesting possible bias, prejudice, interest, or corruption on the part of a
witness.

b. The witness explains the bases for the knowledge or opinion
regarding the possible partiality of the witness.

c. The witness states the opinion or facts supporting the claim of
bias, prejudice, interest, or corruption.

3. Impeachment on Inconsistent Statement Grounds170

a. Counsel commits the witness to an in-court position on a fac-
tual claim or opinion.

b. Counsel either gets the witness to admit or lays foundation
for a prior out-of-court statement.

(i) Written Prior Statement:
If the prior statement is written: (i) have the statement marked

for identification purposes; (ii) show the writing to opposing counsel or
reference the page, paragraph and line if opposing counsel has a copy;
(iii) authenticate the statement by having the witness identify the doc-
ument and explain the basis for the identification; (iv) offer the state-
ment into evidence for impeachment purposes as a prior inconsistent
statement; (v) respond to any evidentiary objections; and (vi) ask for
permission to publish to the jury.

(ii) Deposition Testimony:
If the statement was made during a deposition, ask (i) whether

the witness previously testified at a deposition; (ii) whether the wit-
ness was represented by counsel at the deposition; (iii) whether the

170. See FED. R. EVID. cmt. 613.
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witness' prior testimony was recorded by a court reporter; (iv) whether
the witness was put under oath; (v) whether upon completion of the
deposition the witness had an opportunity to read and correct the dep-
osition of clerical errors; (vi) whether the witness read the deposition
and adopted it as a true and accurate copy of the witness' testimony by
signing the transcript without any changes; and (vii) read the prior
inconsistent statement into the record.

(iii) Oral Prior Statement:
If the prior statement was oral, lay foundation for the statement

by having the sponsoring witness either: (i) admit to the fact that he
or she had previously made a prior statement or have the sponsoring
witness testify that he or she was present at a time and place where
the party to be impeached had made a prior statement; (ii) establish
the inconsistency between the in-court and out-of-court statement; (iii)
offer testimony regarding the statement; (iv) respond to any eviden-
tiary objections; and (v) have the witness testify to the prior inconsis-
tent statement.

c. Impeachment by prior inconsistent statement is subject to the
collateral evidence rule, in which case while questions can be asked
regarding the prior statement the examiner cannot disprove the wit-
ness' answer by extrinsic evidence if the statement is about collateral
matters.

4. Impeachment on Character or Conduct Grounds:171

a6 Character Trait of Untruthfulness: (See Rule 608)
(i) Reputation for Untruthfulness:

(1) The witness is a member of the same community group
(social, employment, religious, fraternal, etc.) as the wit-
ness to be impeached;
(2) The witness has been associated with the relevant com-
munity for some time;
(3) Based on the shared communal association, the im-
peaching witness is familiar with the other witness's repu-
tation for untruthfulness;
(4) The witness testifies that the witness-to-be impeached
has a reputation for untruthfulness in the shared commu-
nity; and
(5) Impeachment by reputation evidence is subject to the
collateral evidence rule, in which case while specific ques-
tions can be asked challenging the basis for the reputation

171. See FED. R. EVID. 608, 609.
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testimony the examiner cannot disprove the witness's an-
swer by extrinsic evidence.

(ii) Opinion Testimony that the Witness is Untruthful:
(1) The witness is personally familiar with another
witness;
(2) The relationship between the witnesses is adequate to
form the basis of an opinion regarding the other witness's
truthfulness;
(3) The witness has formed an opinion regarding the other
witness's untruthfulness;
(4) The witness has the opinion that the other witness is
untruthful; and
(5) Impeachment by opinion evidence is subject to the col-
lateral evidence rule, in which case while specific questions
can be asked challenging the basis for the opinion testi-
mony the examiner cannot disprove the witness's answer
by extrinsic evidence.

b. Conduct Relevant to Untruthfulness: 172 (Rule 608(b))
(1) The witness committed a prior bad act;
(2) The prior bad act was committed at a particular time and
place;
(3) The prior bad act is relevant to the witness's untruthful-
ness; and
(4) Impeachment by prior bad act is subject to the collateral
evidence rule, in which case while specific questions can be
asked challenging the basis for the prior bad act testimony the
examiner cannot disprove the witness's answer by extrinsic
evidence.

c. Prior Convictions: 173

(1) The witness is aware that the witness to be impeached has
been previously convicted of a crime;
(2) The previous conviction is within the scope of Rule 609; and
(3) If denied by the person convicted, counsel has an authenti-
cate copy of the conviction (a certified copy of the conviction
may be self-authenticating under Rule 902).

d. Religious Beliefs or Opinions as an Illegitimate Basis for
Impeachment.

174

172. See FED. R. EVID. 608(b) (If thewitness being impeached denies prior bad act,
the examiner cannot disprove the denial by extrinsic evidence).

173. See FED. R. EvID. 609.
174. See FED. R. EVID. 610.
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5. Impeachment on Contradiction Grounds

(1) The witness to be impeached has testified to certain facts;
(2) The impeaching witness testifies to contradictory facts; and
(3) Impeachment by contradiction is subject to the collateral evidence
rule, in which case while specific questions can be asked challenging
the accuracy of the contradicting evidence testimony, the examiner
cannot disprove the witness' answer by extrinsic evidence if the testi-
mony is collateral to the issues of the case.

D. INTERPRETIVE ANALYSIS

Both the Nebraska Rules of Evidence and the Federal Rules of
Evidence upon which the Nebraska Rules are based omit any compre-
hensive outline of the forms of impeachment. The general forms of
impeachment under the common law include: (1) competency; (2) par-
tiality; (3) prior inconsistent statements; (4) character or conduct indi-
cating untruthfulness; and (5) contradiction. These forms of
impeachment under the common law were also subject to (a) the
voucher rule and (b) the collateral evidence rule. Rule 607 specifically
abandons the voucher rule. Whether the collateral evidence rule sur-
vives enactment of the rules, has been collapsed into Rule 403's broad
exclusionary provisions, or has been abandoned unless expressly ref-
erenced by the rules, is the subject of interpretive analysis in the con-
text of each ground of impeachment.

I. GENERAL LIMITATIONS ON IMPEACHMENT

A. RULE 607's ABANDONMENT OF THE COMMON LAw VOUCHER RULE

1. Impeachment by the Party Calling the Witness

The common law assumed that the party calling a witness
vouched for his or her credibility and, therefore, prohibited the party
calling a witness from attacking that person's credibility. The weak-
ness of the underlying rationale for the rule prompted common law
exceptions especially for surprise or hostile testimony. The Nebraska
voucher rule was abandoned by the Nebraska Supreme Court in State
v. Fronning,175 and Rule 607 codifies this result. Thus, a "party no
longer 'vouches' for the credibility of its witnesses."1 76 Moreover, "re-
ception of evidence affecting the credibility of a witness is within the
discretion of the trial court and will not be reversed on appeal in the

175. 186 Neb. 463, 183 N.W.2d 920 (1971).
176. State v. Joy, 220 Neb. 535, 537, 371 N.W.2d 113, 114 (1985) (affirming a mur-

der conviction based upon uncorroborated and contradictory testimony offered by the
state, reasoning that the jury could properly evaluate the credibility of the witnesses).
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absence of an abuse of that discretion." 177 If a party testifying as a
witness unexpectedly and without explanation contradicts his or her
prior testimony, such "altered testimony from such witness is discred-
ited as a matter of law and should be disregarded." 78 Otherwise, the
credibility and weight of the impeaching evidence are matters for eval-
uation and determination by the jury, not by. trial or appellate
court.

17 9

2. The Prior Statement Must be inconsistent

While the prior statement must be inconsistent or contradictory
with in-court testimony to be admissible for purposes of impeachment,
it is not always obvious, that two statements are contradictory. For
example, where a witness testifies that he or she does not know or
does not .recall a prior statement, the trial judge must determine
whether the answer is sufficiently contradictory to qualify for pur-
poses of impeachment. The Nebraska Supreme Court explained in
State v. Marco1 0 that:

The trial court has considerable discretion in determining
whether testimony is "inconsistent" with prior statements; in-
consistency is not limited to diametrically opposed answers
but may also be found in evasive answers, inability to recall,
silence, or changes of position.18 1

The court further added:
As a general rule, it may be shown that a witness made an
inconsistent or contradictory statement if she refuses either
to deny or affirm that she did, or if she answers that she does
not remember whether or not she made it, or if she does not
unequivocally admit that she did.182

Under the facts of the case, where a witness testified that she could
not recall on a prior occasion telling the police that she had been
afraid of her father, the defendant in an attempted murder case, the
court on appeal held that the trial court had not abused its. discretion

177. State v. Venable, 233 Neb. 309, 313, 444 N.W.2d 907, 911 (1989) (permitting
impeachment by felony conviction a rebuttal witness) (citing Hampton v. Struve, 160
Neb. 305, 70 N.W.2d 74 (1955)).

178. State v. Robertson, 223 Neb. 825,828, 394 N.W.2d 635,637 (1986) (citing Mom-
sen v. Nebraska Methodist Hosp., 210 Neb. 45, 313 N.W.2d 208 (1981); Clark v. Smith,
181 Neb. 461, 149 N.W.2d 425 (1967); Sacca v. Marshall, 180 Neb. 855, 146 N.W.2d 375
(1966); Kirchner v. Gast, 169 Neb. 404, 100 N.W.2d 65 (1959)).

179. Robertson, 223 Neb. at 829, 394 N.W.2d at 637 (citing State v. Schott, 222 Neb.
456, 462, 384 N.W.2d 620, 624-25 (1986)).

180. 220 Neb. 96, 368 N.W.2d 470 (1985).
181. State v. Marco, 220 Neb. 96, 100, 368 N.W.2d 470, 473 (1985) (citing United

States v. Russell, 712 F.2d 1256 (8th Cir. 1983)).
182. Id. at 100, 368 N.W.2d at 473 (citing 98 C.J.S. Witnesses § 612 (1957)).
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in finding such a statement inconsistent with her prior statements at-
testing to her prior fear.

3. Rule 607 Cannot be Used as an Artifice to Admit Inconsistent
Statements for Substantive as Well as Impeachment
Purposes

The evidentiary status of prior inconsistent statements is prob-
lematic under both Federal and Nebraska Rules of Evidence. Any
prior statements of a party opponent are admissible as nonhearsay
under Nebraska Rule of Evidence 801(4)(b)(i). Also, under Rule
801(4)(a)(i), statements "given under oath subject to the penalty of
perjury at trial, hearing, or other proceeding, or in a deposition," qual-
ify as nonhearsay and may be used as substantive evidence. 18 3 Other-
wise, prior inconsistent statements of a nonparty witness are
admissible for impeachment purposes only. Because Rule 607 permits
any party to impeach his or her own witnesses, the rule creates a
temptation for counsel to call a witness solely for the purpose of get-
ting before the jury the prior out-of-court statement. That is the pro-
ponent hopes that the jury will improperly consider the statement for
substantive purposes.

Even before codification-of the Nebraska Rules of Evidence, the
Nebraska Supreme Court in Wilson v. State8 4 announced the "no ar-
tifice" rule:

The attempt of the State to impeach its rebuttal witness
should have been refused by the trial court. Its failure in this
regard was error. This is not to say, however, that the error
was prejudicial to [the] accused under the circumstances...
The impeaching testimony did not controvert, eliminate, or
destroy the testimony of the rebuttal witness. It was not sub-
stantive evidence of the facts declared therein and was only
received to aid the jury in estimating the character and credi-
bility of the witness. 185

The Nebraska courts have consistently held that Rule 607 is sub-
ject to the same "no artifice" rule. The court in State v. Price,'8 6 for
the first time, explained that "[t]he completely unrestricted use of...
[Rule 607] would create the temptation for a party to introduce 'im-
peachment' testimony when none was actually needed, leaving his op-
ponent to rely on a possibly ineffective cautionary instruction."18 7

183. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-
POSED NEBRASKA RULES OF EVIDENCE 801(4)(b)(i) (1973).

184. 170 Neb. 494, 103 N.W.2d 258'(1960).
185. Wilson v. State, 170 Neb. 494, 517, 103 N.W.2d 258, 273 (1960).
186. 202 Neb. 321, 275 N.W.2d 82(1979).
187. State v. Price, 202 Neb. 321, 275 N.W.2d 82, 90 (1979).
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The Nebraska courts have repeatedly applied the "no artifice" rule
to limit impeachment by inconsistent statements. For example, in
State v. Brehmer188 the Nebraska Supreme Court reversed and re-
manded a conviction for receiving stolen property because the prosecu-
tion abused Rule 607. In Brehmer the prosecutor called an
uncooperative witness, ostensibly to testify regarding the defendant's
switching vehicle identification numbers on stolen vehicles, but in-
stead the witness denied any knowledge of any illegal activity. The
prosecution then called a sheriff to testify regarding the witness' prior
statements implicating the defendant. On appeal, the court explained
that a party can neither impeach a witness who has not damaged his
or her case nor use an out-of-court statement "'under the guise of im-
peachment for the primary purpose of placing before the jury substan-
tive evidence which is not otherwise admissible.' "189 Similarly, the
court in State v. Marco,190 in reversing and remanding on the grounds
of improper impeachment, stated that "[w]here, as in this case, the
need for impeachment is small or nonexistent and the danger that the
prior inconsistent statement will be considered substantively is great,
the statement should be excluded." 191 Again, in State v. Robertson192

the court of appeals stated that impeachment by prior inconsistent
statement "may not be used as an artifice by which an inadmissible
matter may be presented to the jury through the device of offering a
witness whose testimony is or should be known to be adverse, in order,
under the name of impeachment, to get before the jury a favorable ex
parte statement made by the witness."193

In considering whether a party is using a prior inconsistent state-
ment as an artifice to introduce hearsay testimony, any party, includ-
ing the state in a criminal prosecution, may reasonably expect that
any witness, including an uncooperative witness, will not perjure
themselves. For example, in State v. Richard194 the defendant argued
on appeal that the state had improperly called a material witness in a
robbery case solely for the purpose of introducing an out-of-court
statement inculpating the accused. The defense in support of this ar-
gument pointed out that because a prosecution witness named Schnei-

188. 211 Neb. 29, 317 N.W.2d 885 (1982).
189. State v. Brehmer, 211 Neb. 29, 43, 317 N.W.2d 885, 893 (1982) (quoting United

States v. Miller, 664 F.2d 94, 97 (5th Cir. 1981)).
190. 220 Neb. 96, 368 N.W.2d 470 (1985).
191. Marco, 220 Neb. at 101, 368 N.W.2d at 474 (citing State v. Price, 202 Neb. 308,

275 N.W.2d 82 (1979)).
192. 2 Neb. Ct. App. 169 (1993).
193. State v. Robertson, 2 Neb. Ct. App. 169, 176-77 (1993) (citing State v. Richard,

228 Neb. 872, 424 N.W.2d 859 (1988); State v. Marco, 220 Neb. 96, 368 N.W.2d 470
(1985)).

194. 228 Neb. 872, 424 N.W.2d 859 (1988).
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der had repeatedly refused to honor subpoenas and had refused to
return phone calls, they could have reasonably expected that the wit-
ness if compelled to testify would deny his out-of-court statements.
Rejecting defense counsel's argument on appeal, the court explained:

[T]he State had a reasonable expectation that he would tes-
tify in conformity with his previous statements to Detective
Barksdale. At no time did Schneider indicate that he would
perjure himself if forced to take the stand. After Schneider
was compelled to appear and to testify, it was not beyond rea-
son for the State to assume that after he was placed under
oath and made'subject to the penalties of perjury, he would
testify consistent with his statements to police.195

4. Limitations on the Use of Extrinsic Evidence to Impeach by Prior
Inconsistent Statements: Admission by the Witness of the
inconsistency

Because a prior inconsistent statement is admissible for impeach-
ment purposes alone and cannot be' considered as substantive evi-
dence unless otherwise admissible under the Nebraska hearsay rules,
if a witness admits making a prior contradictory statement then the
impeaching party cannot introduce extrinsic evidence of the prior
statement.196 The Nebraska Supreme Court explained in State v.
Johnson1 97 that:

When the witnesses admit giving prior sworn statements con-
tradicting their testimony at trial, each witness' admission at
trial was a self-impeachment so that further extrinsic evi-
dence, namely, the sworn statements (interviews), was un-
necessary for impeachment. 198

This rule, excluding extrinsic evidence of a prior inconsistent state-
ment admitted to by the declarant, is consistent with other common
law rules excluding extrinsic evidence where the probative value is
outweighed by other factors such as needless consumption of time or
unfair prejudice. These considerations, highlighted in Rule 403, may
provide a basis for judicial discretion in admitting and excluding
evidence.

195. State v. Richard, 228 Neb. 872, 883-84, 424 N.W.2d 859, 867 (1988).
196. See State v. Williams, 224 Neb. 114, 396 N.W.2d 114 (1986); State v. Marco,

220 Neb. 96, 368 N.W.2d 470 (1985); State v. Brehmer, 211 Neb. 29, 317 N.W.2d 885
(1982); State v. Payne, 205 Neb. 522, 289 N.W.2d 173 (1980).

197. 220 Neb. 392, 370 N.W.2d 136.(1985).
198. State v. Johnson, 220 Neb. 392, 402, 370 N.W.2d 136, 142 (1985). See State v.

Robertson, 2 Neb. Ct. App. 169 (1993).
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B. LIMITATIONS ON THE USE OF EXTRINSIC EVIDENCE FOR

IMPEACHMENT PURPOSES: THE COLLATERAL EVIDENCE
RULE

The Nebraska Rules of Evidence, patterned after the Federal
Rules of Evidence, do not expressly address the common law collateral
evidence rule. In recognizing and defining the "collateral evidence"
rule, the Nebraska Supreme Court in Jones v. Tranisi 9 9 adopted Mc-
Cormick's definition:

[A] witness may not be impeached by producing extrinsic evi-
dence of 'collateral' facts to 'contradict' the first witness's as-
sertions about those facts. McCormick on Evidence § 47 at 98
(2d ed. 1972). McCormick further says at 98: "What is to be
regarded here as within this protean word of art, 'collateral'?
The inquiry is best answered by determining what facts are
not within the term, and thus finding the escapes from the
prohibition against contradicting upon collateral facts. The
classical approach is that facts which would have been inde-
pendently provable regardless of the contradiction are not
'collateral.'" The above is the role in Nebraska. "'It is only
as to matters relevant to some issue involved in a case that a
witness can be contradicted for the purpose of impeach-
ment.'" Carpenter v. Lingenfelter, 42 Neb. 728,. 60 N.W.
1022, 32 L.R.A. 422.
.... 'The general rule is that a witness cannot be impeached
as to collateral or immaterial matter brought out on cross-
examination; * * * ' Ambrozi v. Fry, 158 Neb. 18, 26, 62
N.W.2d 259, 265 (1954).2 00

Under the collateral evidence rule, "[i]f a witness is cross-ex-
amined on a matter collateral to the issues, his answer cannot be sub-
sequently contradicted by the party conducting the examination."20 1

While it has been argued that Rule 403 balancing factors, rather than
the common law collateral evidence rules should control the admissi-
bility of extrinsic evidence to impeach a witness, the Nebraska
Supreme Court has found the collateral evidence rule a satisfactory
test concerning the admissibility of impeachment evidence. 20 2 The
Nebraska courts, therefore, have continued to recognize the common

199. 212 Neb. 843, 326 N.W.2d 190 (1982).

200. Jones v. Tranisi, 212 Neb. 843, 846, 326 N.W.2d 190, 192 (1982) (quoting
CHARLEs T. McCORMICK, McCoRMICK ON EVIDENCE § 47 (2d ed. 1972)). See State v.
Watkins, 227 Neb. 677, 684, 419 N.W.2d 660, 665 (1988) (adopting the same definition).

201. State v. Zobel, 192 Neb. 480, 484, 222 N.W.2d 570, 572 (1974).

202. Watkins, 227 Neb. at 685, 419 N.W.2d at 665.
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law collateral evidence rule as a limitation on the scope of
impeachment.

20 3

The Nebraska Supreme Court discussed the relationship between
Rule 607 and the common law collateral evidence rule in State v. Wat-
kins.20 4 In Watkins, the prosecution introduced as rebuttal testimony
a prior inconsistent statement of a defense witness implicating de-
fendant's involvement in the burglary. The state argued on appeal
that because the defense witness denied making the prior inconsistent
statement the rebuttal testimony contradicting that denial was ad-
missible under a combination of sections 27-607 and 613(2). Rejecting
that argument, the Nebraska Supreme Court on appeal explained
that Rules 607 and 613 "are not absolute rules for testimonial im-
peachment of a witness."205 Instead, "[p]ermissibility of testimonial
impeachment by use of a witness' prior inconsistent statement is de-
termined by collaterality of the prior statement."206 Referencing the
common law collateral evidence rule, the court explained: "'It is only
as to matters relevant to some issue involved in a case that a witness
can be contradicted for the purpose of impeachment.' "207

II. FORMS OF IMPEACHMENT

The codified rules of evidence do not provide any comprehensive
scheme or coherent outline of the acceptable forms of impeachment.
Consequently, impeachment remains a subject for common law devel-
opment. The Nebraska Supreme Court has held that the scope of
cross-examination of a witness rests largely in the discretion of the
trial court, whose ruling will be upheld on appeal unless there is an
abuse of discretion.208

The general forms of impeachment recognized at common law
have been:

(1) competency grounds (which include the cognitive abilities to:
(i) perceive [Fed. R. Evid. 602, first hand knowledge]; (ii) remember
[Rule 612, refreshing memory]; (iii) communicate intelligibly [Rule
604, interpreters]; and (iv) testify truthfully [Fed R. Evid. 603, oath]);

203. See Watkins, 227 Neb. at 689, 419 N.W.2d at 665; State v. Tainter, 218 Neb.
855, 857-59, 359 N.W.2d 795, 797-98 (1984); Tranisi, 212 Neb. at 846, 326 N.W.2d at
192; State v. Claire, 193 Neb. 341, 344, 227 N.W.2d 15, 18 (1975).

204. 227 Neb. 677, 419 N.W.2d 660 (1988).
205. Watkins, 227 Neb. at 683, 419 N.W.2d at 664.
206. Id. at 684, 419 N.W.2d at 664.
207. Id. at 684, 419 N.W.2d at 665 (quoting Tranisi, 212 Neb. at 846, 326 N.W.2d at

192 (quoting Carpenter v. Lingenfelter, 42 Neb. 728, 60 N.W. 1022 (1894))).
208. State v. Hankins, 232 Neb. 608, 630, 441 N.W.2d 854, 872 (1989).
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(2) partiality grounds (which include: (i) bias in favor of another;
(ii) prejudice against another; (iii) pecuniary, proprietary or penal in-
terest; or (iv) corruption);

(3) inconsistent statement grounds [Fed. R. Evid. 613];

(4) character grounds (which include: (i) character and conduct of
witnesses related to credibility [Fed. R. Evid. 608]; (ii) prior convic-
tions of the witness [Fed. R. Evid. 609]; (iii) but not religious beliefs or
opinions [Fed. R. Evid. 610]); and

(5) contradiction grounds.

Of these common law forms of impeachment, only inconsistent
statements (Rule 613) and character for untruthfulness (Rules 608
and 609) are expressly identified as impeachment grounds by the en-
acted rules of evidence. This has not provided a basis for suggesting
that other traditional forms of impeachment have been abolished by
the codified rules of evidence.

For example, the United States Supreme Court, notwithstanding
the absence of partiality as a ground of impeachment expressly cov-
ered by the Federal Rules of Evidence, validated use of bias as an ap-
propriate ground for impeachment in United States v. Abel.20 9

Acknowledging that the Federal Rules of Evidence "do not by their
terms deal with impeachment for 'bias,'" the Court reasoned that this
broad category of impeachment certainly had not been eliminated by
the Rules for obvious reasons. 2 10 First, the Confrontation Clause en-
sures a criminal defendant the right to cross-examine prosecution wit-
nesses on bias.2 1 1 Second, federal authority permitting impeachment
on bias has been "in accord with the overwhelming weight of authority
in the state courts as reflected in Wigmore's classic treatise on the law
of evidence." 212 The Court in Abel explained that "[w]ith this state of
unanimity confronting the drafters of the Federal Rules of Evidence,
we think it unlikely that they intended to scuttle entirely the eviden-
tiary availability of cross-examination for bias."2 13 The Court added
that this obvious conclusion "is confirmed by the references to bias in
the Advisory Committee Notes to Rules 608 and 610, and by the provi-
sions allowing any party to attack credibility in Rule 607, and al-
lowing cross-examination on 'matters affecting the credibility of the
witness' in Rule 611(b)."2 14 The Court in Abel thus concluded: "We
think the lesson to be drawn from all of this is that it is permissible to

209. 469 U.S. 45 (1984).
210. United Stats v. Abel, 469 U.S. 45, 49 (1984).
211. Davis v. Alaska, 415 U.S. 308, 314 (1974).
212. Abel, 469 U.S. at 50 (citing 3 J. WIGMORE, EVIDENCE § 1368 (2d ed. 1923)).
213. Id.
214. Id. at 51.
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impeach a witness by showing his bias under the Federal Rules of Evi-
dence just as it was. permissible to do so before their adoption."215

The Court in Abel also discussed the propriety of admitting ex-
trinsic evidence to rebut the witness' denial of basis for bias. Specifi-
cally defense counsel argued that because Rule 608(b) permits cross-
examination of past bad acts relevant to truthfulness, but prohibits
the cross-examiner from introducing extrinsic evidence of the witness'
past conduct, counsel should not have been permitted to call Ehle to
rebut Mills' denial of joint membership.

The Court, however, rejected the defense's argument. The Court
observed that "[tihe 'common law of evidence' allowed the showing of
bias by extrinsic evidence, while requiring the cross-examiner to 'take
the answer of the witness' with respect to less favored forms of im-'
peachment."216 Regardless of whether* Ehle's rebutting testimony
would have been admissible under Rule 608(b) as extrinsic evidence to
rebut a denial of past bad acts, "[i]t was enough that such evidence
could properly be found admissible to show bias."2 17 The Court added
that "[i]t would be a strange rule of law which held that relevant, com-
petent evidence which tended to show bias on the part of a witness
was nonetheless inadmissible because it also tended to show that the
witness was a liar."218

While the common law, as illustrated by the Court's analysis in
Abel, allowed the showing of bias by extrinsic evidence, most courts
prefer that the opponent lay foundation for partiality on cross-exami-
nation rather than bringing partiality up for the first time by way of
extrinsic evidence.

As with bias, an aspect of partiality along with prejudice, interest,
or corruption, the other traditional grounds of impeachment unmen-
tioned by the rules of evidence, competency and contradiction, un-
doubtedly remain valid under the Nebraska Rules of Evidence. For
example, in State v. Ballard219 the court upheld the use of contradic-
tion as a basis for impeachment without even discussing the omission
in the Nebraska Rules of Evidence of any reference to contradiction as
a ground for impeachment. In Ballard, the defendant on direct exami-
nation admitted that he had previously used an alias, but explained
that he did so to take advantage of family connections associated with
the name. On cross-examination, the prosecution asked whether the
real reason he used the alias was because there was a warrant out for

215. Id.
216. Id. at 52.
217. Id. at 56.
218. Id.
219. 237 Neb. 729, 467 N.W.2d 662 (1991).
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his arrest. The defendant on appeal argued that the prosecution's
question was reversible error because Rule 609 permitted impeach-
ment only on prior convictions, not arrest warrants. The court on ap-
peal, however, affirmed reasoning that the court had not abused 'its
discretion in allowing cross-examination for the purpose of contra-
dicting his direct testimony, even though the prior arrest warrant
would not have been otherwise admissible. It should be noted that
had the witness denied that he had prior arrest warrants outstanding,
the prosecution could not have disproven that denial by extrinsic evi-
dence because the collateral evidence rule applies to impeachment by
contradiction.

220

E. FEDERAL VARIATION

Because Nebraska Rule of Evidence 607 adopts verbatim Federal
Rule of Evidence 607 there should be no variation in application.

VIII. SECTION 27-608 ("RULE 608"): EVIDENCE OF
CHARACTER AND CONDUCT OF WITNESS;
OPINION AND REPUTATION EVIDENCE OF
CHARACTER; SPECIFIC INSTANCES OF
CONDUCT; PRIVILEGE AGAINST SELF-INCRIMINATION

A. STATEMENT OF THE RULE

(1) The credibility of a witness may be attacked or supported
by evidence in the form of reputation or opinion, but subject
to these limitations: (a) The evidence may refer only to char-
acter for truthfulness or untruthfulness,, and (b) evidence of
truthful character is admissible only after the character of
the witness for truthfulness has been attacked by opinion or
reputation evidence or otherwise.
(2) Specific instances of the conduct of a witness, for the pur-
pose of attacking or supporting his credibility, other than con-
viction of crime as provided in section 27-609, may not be
proved by extrinsic evidence. They may, however, in the dis-
cretion of the court, if probative of truthfulness or untruthful-
ness be inquired into on cross-examination of the witness (a)
concerning his character for truthfulness or untruthfulness,
or (b) concerning the character for truthfulness or. untruthful-
ness of another witness as to which character the witness be-
ing cross-examined has testified.

The giving of testimony, whether by an accused or by any
other witness, does not operate as a waiver of his privilege

220. Tranisi, 212 Neb. at 846, 326 N.W.2d at 192.
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against self-incrimination when examined with respect to
matters which relate only to credibility. 22 1

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 608. The
Supreme Court Committee on Practice and Procedure commented:

Subdivision (a). This is a development of the exception
in Rule 404(a)(3). Previously, Nebraska law has permitted
evidence of reputation for truth and veracity, but the rule
adds evidence by opinion as being permissible. See Faulkner
v. Gilbert, 61 Neb. 602, 85 N.W. 843 (1901); Pinn v. State, 107
Neb. 417, 186 N.W. 544 (1922); Lee v. State, 147 Neb. 333, 23
N.W.2d 316 (1946). It is probable that allowing opinions of
character for truthfulness or untruthfulness is realistic, be-
cause witnesses who testify to reputation frequently appear
in fact to be giving their opinions, although phrased in terms
of reputation. See McCormick, § 44.

Character evidence to support a witness' credibility is ad-
missible only after attack has been made on his character.
This is in accordance with common law. 4 Wigmore § 1104;
McCormick, § 49, p. 105.

Subdivision (b). Impeachment by extrinsic evidence of
specific acts which bear upon the character trait of veracity
generally has not been permitted by the Supreme Court of
Nebraska. Myers v. State, 51 Neb. 517, 71 N.W. 33 (1897);
Boche v. State, 84 Neb. 845, 122 N.W. 72 (1909). Exceptions
have occurred where the specific act or conduct is utterly in-
compatible with the witness' testimony. See, for example,
Frank v. State, 150 Neb. 745, 35 N.W.2d 816 (1949); Redmon
v. State, 150 Neb. 62, 33 N.W.2d 349 (1948); Boling v. State,
91 Neb. 599, 136 N.W. 1078 (1912).222

C. FOUNDATION

(1) Opinion or Reputation Evidence of Untruthfulness.

a. Reputation Foundation:
1. The impeaching witness shares a common membership of a

community with the witness to be impeached.
2. The impeaching witness has shared the common membership

for a significant period of time.
3. The witness to be impeached has a reputation for untruthful-

ness in the shared community.

221. NEB. REV. STAT. § 27-608 (Reissue 1989).
222. NEBRASKA SUPREME COURT COMMITrEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 608 cmt. (1973).
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4. The impeaching witness is aware of the witness to be im-
peached's reputation for untruthfulness.

5. Impeachment by reputation evidence is subject to the collat-
eral evidence rule, in which case while specific questions can
be asked challenging the basis for the reputation testimony
the examiner cannot disprove the witness's answer by extrin-
sic evidence.

b. Opinion Foundation:
1. The impeaching witness is familiar with the witness to be

impeached.
2. The relationship between the witnesses is close enough for the

impeaching witness to have been able to form an opinion of
the witness to be impeached's untruthfulness.

3. The impeaching witness does in fact hold the opinion that the
witness to be impeached is untruthful.

4. Impeachment by opinion evidence is subject to the collateral
evidence rule, in which case while specific questions can be
asked challenging the basis for the opinion testimony the ex-
aminer cannot disprove the witness's answer by extrinsic
evidence.

(2) Prior Bad Acts Relevant to Truthfulness

1. The witness to be impeached has committed a prior bad act at a
specific place and time.

2. The prior bad act is directly relevant to the witness' truth-telling
character.

3. The opponent may ask about the prior bad act on cross-examina-
tion, but by express provision of Rule 608(2) cannot disprove the
answer by extrinsic evidence.

D. INTERPRETIVE ANALYSIS

(1) Opinion or Reputation Evidence of Untruthfulness

(a) Reputation or Opinion Evidence of Untruthfulness

Rule 608 expressly permits impeachment by reputation or opinion
testimony of untruthful character. While broadening Nebraska's com-
mon law tradition which omitted opinion character evidence, the rule
follows the common law in limiting specifics to felony convictions,
which are covered separately under Rule 609.

(b) Reputation or Opinion Evidence of Truthfulness

Rule 608(1)(b) permits corroborative testimony in the form of
opinion or reputation for truthfulness, but only if the witness' charac-
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ter for truthfulness "has been attacked by opinion or reputation'evi-
dence or otherwise."22 3 In State v. Hortman,224 the corroborative
question of a witness "I might ask you if you were familiar with Mr.
Hortman's reputation in this community for truth and veracity?" was
properly held objectionable under Rule 608(1)(b) because the state had
not previously sought to impeach the defendant's character for
truthfulness.

2 25

Similarly, in State v. Beerman,2 26 a sexual assault of a child case,
the Nebraska Supreme Court held that the state cannot call a police
officer, who listened to the child-victim's testimony during trial, to tes-
tify that he believed the child's story. The court on appeal explained
that "it is totally improper for one witness to testify as to the credibil-
ity of another witness," except under the conditions of Rule 608.227

This same principle has been relied upon to exclude expert testimony
of the truthfulness or untruthfulness of specific witnesses. For exam-
ple, the Nebraska Court of Appeals in State v. Maggard2 2s reversed
and remanded a first degree sexual assault of a minor conviction be-
cause the state introduced expert .rebuttal testimony regarding the
child victim's "inability to lie." The court explained that:

[Rule 608] does not include the opinion of an expert witness
regarding the truthfulness :of another witness, based upon
purported scientific studies. Ifa witness has an adequate ba-
sis for her opinion, she may give an opinion on another wit-
ness' character for truthfulness. However, the basis for such
an opinion may not purport to be scientific. 2 29

One of the difficult aspects of applying Rule 608(1)(b) is determin-
ing under what circumstances a witness has been sufficiently im-
peached to justify the admission of corroborative testimony of that
witness' character for truthfulness. Clearly if the opponent opens the
door by introducing opinion or reputation evidence of untruthful char-
acter, then the impeached witness can be corroborated by reputation
or opinion testimony of truthful character. However, it is less clear
when the impeachment comes by way of prior inconsistent statements
or contradiction.

223. FED. R. EVID. 608.

224. 207 Neb. 393, 299 N.W.2d 187 (1980).
225. State v. Hortman, 207 Neb. 393, 398-99, 299 N.W.2d 187, 190 (1980).
226. 231 Neb. 380, 436 N.W.2d 499 (1989).
227. State v. Beerman, 231 Neb. 380, 396, 436 N.W.2d 499, 509 (1989).
228. 2 Neb. Ct. App. 584, 502 N.W.2d 493 (1993).
229. State v. Maggard, 2 Neb. Ct. App. 584, 592, 502 N.W.2d 493, 500 (1993).
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(i) The Admissibility of Corroborative Testimony in Response to
Impeachment by Inconsistent Statements

The Nebraska Supreme Court addressed the issue of whether im-
peachment by a prior inconsistent statement opens the door to surre-
buttal reputation or opinion evidence of truthfulness in State v.
King.2 30 During cross-examination, the defendant admitted that por-
tions of his previous testimony and prior statements were false. The
defendant, relying on the language of Rule 608(1)(b), thereafter at-
tempted to call a witness to testify that the defendant had a reputa-
tion for truthfulness and veracity, which offer was refused by the trial
court. On appeal, the Nebraska Supreme Court acknowledged an
awareness of three common law viewpoints concerning whether im-
peachment by prior inconsistent statements constitutes a sufficient at-
tack upon credibility to justify allowing rebuttal evidence concerning
his reputation for truth and veracity. First, the view that impeach-
ment by prior inconsistent statements justifies corroborating reputa-
tion for truthfulness testimony; second, the reverse, that, only
impeachment by reputation or opinion testimony permits rebutting
reputation or opinion testimony; and third, the "Kansas view" 2 3 1

which leaves the issue within the sound discretion of the trial
court.2 3 2 Upon review of the authority, the court found preferable the
approach taken by the Kansas Supreme Court, emphasizing the dis-
cretion of the trial court over a bright-line rule:

We hold that under section 27-608(1), R.R.S. 1943, whether a
showing of inconsistent statements by the witness is an at-
tack on the credibility of the witness, and whether or not, af-
ter such showing, evidence of the witness' reputation for
truth and veracity should be admitted, are matters for the
sound discretion of the trial court.23 3

(ii) The Admissibility of Corroborative Testimony in Response to
Impeachment by Contradiction

The Nebraska Supreme Court has held that a witness who has
been impeached by contradiction may be corroborated under Rule
608(1)(b) by introducing rebutting character for truthfulness evidence
in State v. Gregory23 4 and State v. Steinmark.235 In Gregory, the de-
fendant testified that two boys who testified for the state had been

230. 197 Neb. 729, 250 N.W.2d 655 (1977).
231. State v. King, 197 Neb. 729, 732, 250 N.W.2d 655, 675 (1977) (citing Colvin v.

Wilson, 164 P. 284 (Kan. 1917)).
232. Id. at 732-33, 250 N.W.2d at 657-58.
233. Id. at 733, 250 N.W.2d at 658.
234. 220 Neb. 778, 371 N.W.2d 754 (1985).
235. 201 Neb. 200, 266 N.W.2d 751 (1978).
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"well coached," but "were incorrect."236 The court on appeal held that
"by so saying, Gregory in effect claimed the boys were lying. As such,
the trial court did not err by permitting the prosecution to call Mrs.
Drickey as a rebuttal witness to testify as to her opinion that each of
the boys had a truthful character."237 In Steinmark, where the de-
fense introduced the testimony of other witnesses who contradicted
parts of the testimony of the prosecution's witnesses, the court on ap-
peal held that the prosecution had been properly allowed to call rebut-
tal witnesses to testify as to the witnesses' truthfulness.

(2) Impeachment by Prior Bad Acts Relevant to Truthfulness

a. Cross-Examination

Under Rule 608(2), any witness may be cross-examined, subject to
the discretion of the court, regarding prior bad acts relevant to truth-
fulness. 238 The Nebraska Supreme Court has variously held that
questions of whether the witness had ever beaten his niece,239served
as a prostitute, 240 hauled drugs in interstate commerce, 241 or previ-
ously used drugs242 were all beyond the scope of Rule 608's cross-ex-
amination on prior bad acts relevant to truthfulness. As expressed in
State v. Williams,243an offense which does not substantially impugn
the credibility of the actor may not be used for impeachment purposes
under Rule 608.

The distinction between allowing cross-examination on prior bad
acts relevant to untruthfulness, while prohibiting the introduction of
extrinsic evidence, has on occasion proven confusing to both counsel
and the courts. The Nebraska Supreme Court's majority and dissent-
ing opinions in Williams illustrate such confusion. On appeal, the de-
fendant in a burglary case argued that the court had committed
reversible error in refusing to allow effective cross-examination of the
prosecution's key eye-witness and owner of the home broken into, Jas-
mine Davis. Before trial, the prosecutor successfully moved in limine

236. State v. Gregory, 220 Neb. 778, 786, 371 N.W.2d 754, 760 (1985).
237. Id.
238. See State v. Messersmith, 238 Neb. 924, 936, 473 N.W.2d 83, 92 (1991) (noting

that the codified rules of evidence, not judicial discretion, control admissibility, except in
those instances where judicial discretion is a factor involved in admissibility of evi-
dence, namely, Rule 106(2) (remainder of writings); Rule 201 (judicial notice); Rule
608(2) (cross-examination on prior bad acts); Rule 611(2) (scope of cross-examination);
Rule 706(3) (court-appointed expert disclosed to jury); and Rule 401-403 (implicitly ex-
tending discretion in relevancy issues)).

239. State v. Fonville, 197 Neb. 220, 248 N.W.2d 27 (1976).
240. State v. Bittner, 188 Neb. 298, 196 N.W.2d 186 (1972), cert. denied, 409 U.S.

875; State v. Williams, 219 Neb. 587, 365 N.W.2d 414 (1985).
241. State v. Zaritz, 235 Neb. 599, 456 N.W.2d 479 (1990).
242. State v. Cortis, 237 Neb. 97, 465 N.W.2d 132 (1991).
243. 219 Neb. 587, 365 N.W.2d 414 (1985).
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to exclude testimony regarding Davis' prior misdemeanor conviction
for prostitution. During trial, defense counsel unsuccessfully sought
to cross-examine Davis about her sworn denial at the preliminary
hearing that she had been a prostitute. Applying the collateral evi-
dence rule, the majority of the Nebraska Supreme Court concluded
that because Davis' prostitution was collateral:

Davis' denial of prostitution was, likewise, irrelevant. The
fact that Davis' false denial may have occurred under oath
during a preliminary hearing does not alter our conclusion
that reference in any form to Davis' alleged prostitution was
properly excluded by the trial court as an attempted inquiry
into a collateral matter. 244

Judge Thomas Shanahan, however, in dissent properly observed
that the majority had misapplied Rule 608(2). Davis' lying under oath
at the preliminary hearing about her prostitution constituted a prior
bad act relevant to truthfulness. Accordingly, the defense should have
been allowed to cross-examine her regarding the prior perjury even
though under Rule 608(2) defense could not have followed up a denial
by introducing extrinsic, evidence. However, Judge Shanahan should
have added that under Rule 608(2) even cross-examining on prior bad
acts is not a matter of right, but rather is subject to the court's discre-
tion. On the other hand, Judge Shanahan did observe that an effec-
tive cross-examination is a matter of constitutional right, implying
that Rule 608(2) discretion in criminal cases may be very limited if
invoked against the accused. 245

b. Extrinsic Evidence Rebutting a Denial of Prior Bad Acts
Excluded

While Rule 608(2) permits cross-examination on prior bad acts
relevant to truthfulness, the ile expressly excludes extrinsic rebut-
ting evidence consistent with the common law collateral evidence rule.

1. Rule 608(2) Applied to Exclude Rebutting Evidence of Prior Bad
Acts

The Nebraska appellate courts have regularly upheld, under Rule
608(2), trial court decisions that excluded extrinsic rebuttal evidence
contradicting a denial of prior bad acts. For example, in State v.
White,246 the defense sought to rebut a black witness' testimony that
he, along with three other black friends including the victim of a ra-

244. State v. Williams, 219 Neb. 587, 591, 365 N.W.2d 414, 416 (1985).
245. See id. at 593, 365 N.W.2d at 418 (Shanahan, J., dissenting) (citing State v.

Thaden, 210 Neb. 622, 316 N.W.2d 317 (1982)).
246. 1 Neb. Ct. App. 1834 (1992).
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cially motivated attack, had gone over to a white woman's house "to
play Nintendo and do whatever."247 The defense offered to prove that
the witness had told a sheriff that he went over to her house to play
Nintendo and "to get laid." The court sustained the objection to the
rebutting extrinsic evidence on relevancy grounds. Affirming, the
court of appeals applied Rule 608(2):

[S]pecific instances of the conduct of a witness may, in the
discretion of the trial court, be inquired into on cross-exami-
nation, if probative of truthfulness or untruthfulness. The
conduct which the defendant desired to cross-examine [the
witness] about was not probative of the truthfulness or un-
truthfulness of [the witness'] statements, and in any event, it
is within the discretion .of the trial court to allow or disallow
such cross-examination. 248

2. Rule 608(2) Applied to Exclude Rebutting Evidence
Contradicting Direct Testimony

Rule 608(2) is regularly cited in support of applying the collateral
evidence rule to exclude extrinsic evidence to contradict collateral di-
rect testimony.

The Nebraska Supreme Court's opinion in State v. Trackwell249

illustrates the point. Trackwell involved a sexual assault where con-
sent was at issue. The victim testified on cross-examination that she
had only talked with members of her own party that evening. The
defense in response sought to call the county attorney for the purpose
of impeaching the victim-witness with contradicting evidence. Specifi-
cally, the defense sought to have the county attorney testify that one
of defense's witnesses had previously told the county attorney that the
victim and a female companion, while waiting for the defendant that
night, had sexually heckled him. The defense argued on appeal that
"'[i]f [the alleged victim] sexually heckles men she does not know and
lies about it, the jury should have known this. If she could lie about
her flirtatious conduct while waiting for Appellant and [her male com-
panion], she could have also lied about her conduct later that eve-
ning.' "250 The court properly held that under Rule 608(2) the county
attorney's testimony would amount to impermissible extrinsic evi-
dence on a collateral matter. The court could have added that such
testimony was a thinly veiled message to the jury that the victim was

247. State v. White, 1 Neb. Ct. App. 1834; 1840 (1992).
248. Id. at 1841.
249. 244 Neb. 925, 509 N.W.2d 638 (1994).
250. State v. Trackwell, 244 Neb. 925, 934, 509 N.W.2d 638, 645 (1994) (quoting

Reply Brief for Appellant at 7-8, State v. Trackwell, 244 Neb. 925, 509 N.W.2d 638
(1994) (No. 5-93-192)).
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promiscuous and had probably invited the sexual encounter with the
defendant. This is the very type of character evidence excluded by Ne-
braska's rape shield law.25 1

The Nebraska courts on other occasions have, under the authority
of Rule 608(2), excluded extrinsic evidence used to contradict. For ex-
ample, in State v. Fahlk,2 52 although the court of appeals affirmed be-
cause counsel objected to the testimony as irrelevant and improper
rebuttal rather than specifically referring to Rule 608(2) or language
contained in the rule, the court held that it was improper for the court
to admit photographs of a caller identification device which was rele-
vant only because it contradicted defendant's testimony that he could
not recall making phone calls to that address on that day.

Similarly, in State v. Brock,253 a conviction for assault of a police
officer, the court of appeals upheld the trial court's exclusion of extrin-
sic rebutting evidence that contradicted the police officer's testimony
that he had not assaulted anyone at the scene. The court held that to
the extent such evidence was offered as impeachment evidence be-
cause it contradicted the police officer's direct testimony, Rule 608(2)
barred its admission.25 4

E. FEDERAL VARIATION

Because Nebraska Rule of Evidence 608 adopts verbatim Federal
Rule of Evidence 608 there should be no variation in application.

IX. SECTION 27-609 ("RULE 609"): IMPEACHMENT BY
EVIDENCE OF CONVICTION OF CRIME; GENERAL RULE;
TIME LIMIT; EFFECT OF PARDON, ANNULMENT, OR
EQUIVALENT PROCEDURE; JUVENILE ADJUDICATIONS;
PENDENCY OF APPEAL

A. STATEMENT OF THE RULE

(1) For the purpose of attacking the credibility of a witness,
evidence that he has been convicted of a crime shall be. admit-
ted if elicited from him or established by public record during
cross-examination, but only if the crime (a) was punishable
by death or imprisonment in excess of one year under the law

251. See NEB. REV. STAT. § 28-321 (Reissue 1989).
252. 2 Neb. Ct. App. 421, 510 N.W.2d 97 (1993).
253. 1 Neb. Ct. App. 615 (1992).
254. State v. Brock, 1 Neb. Ct. App. 615, 619-20 (1992). The-court also held the

evidence inadmissible under § 27-404 and § 27-405 as improper character evidence to
show conforming behavior. Of course if defense counsel could have persuasively argued
that the conforming behavior testimony was admissible under § 27-404(2) for a nar-
rower purpose such as intent, then the evidence would have been admissible as noncol-
lateral evidence of a fact in issue.
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under which he was convicted or (b) involved dishonesty or
false statement regardless of the punishment.
(2) Evidence of a conviction under this rule is not admissible
if a period of more than ten years has elapsed since the date
of such conviction or of the release of the witness from con-
finement, whichever is the later date.
(3) Evidence of a conviction is not admissible under this rule
if the conviction has been the subject of a pardon, annulment,
or other equivalent procedure which was based on innocence.
(4) Evidence of juvenile adjudications is not admissible under
this rule.
(5) Pendency of an appeal renders evidence of a conviction
inadmissible.255

B. LEGISLATIVE HISTORY

Nebraska adopted Federal Rule of Evidence 609, with a few modi-
fications. The Supreme Court Committee on Practice and Procedure
commented:

Traditional authority grants that evidence of conviction of a
felony or a crime involving dishonesty or false statement
without regard to the grade of the crime is admissible. The
rule limits the admissible evidence to that of conviction of a
crime involving dishonesty or false statement for the reason
that such crimes, irrespective of whether they are classified
as felonies or misdemeanors, are relevant to credibility, but
the commission of other types of crimes, although perhaps
relevant, "also may result in casting such an atmosphere of
aspersion and disrepute about the defendant as to convince
the jury that he is an [sic] habitual lawbreaker who should be
punished and confined for the general good of the commu-
nity." This is particularly true when the prior conviction is
for the same crime as that now charged.

This rule would change Nebraska law existing before
adoption of the rule. 256

C. FOUNDATION

(i) If the Witness Admits to the Prior Conviction

1. The witness admits he or she has suffered either
(a) a prior felony conviction, or the number of prior felony convic-

tions if more than one; and/or,
(b) any crime involving dishonesty or false statement.

255. NEB. REV. STAT. § 27-609 (Reissue 1989).
256. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 609 cmt. (1973).
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2. The witness admits that not more than ten years have elapsed
since the most recent date of either the conviction or the release
from confinement.

3. The witness admits that the conviction is not on appeal.
4. The examiner must scrupulously avoid inquiring into the nature

of the conviction, details about the crime, or circumstances of the
confinement.

(ii) If the Witness Denies the Prior Conviction or Any of the
Foundational Elements

1. Mark for identification purposes an attested copy of the judgment
of conviction.

2. Offer the attested conviction record into evidence (if properly at-
tested, the copy will be self-authenticating under Rule 902(2)).

3. Read the admissible part of the conviction to the jury (the fact of
and date of the conviction, but not the nature of the crime or any
details of the crime or the confinement).

D. INTERPRETIVE ANALYSIS

1. General Rule

a. Scope of the Crimes Available for Impeachment

Nebraska's Rules of Evidence 609(1)(a) provides that any crime
"punishable by death or imprisonment in excess of one year," may be
used for impeachment purposes. 257 Rule 609(1)(b) extends the ambit
of available crimes to include those which "involved dishonesty or
false statement regardless of the punishment."258 Although the "fel-
ony" classification has not presented any problem for the Nebraska
courts, the "dishonesty" classification has required some
interpretation.

The Nebraska Supreme Court in State v. Ellis,25 9 as a matter of
first impression, rejected the argument that all theft crimes qualify as
"dishonesty" crimes for impeachment purposes. 260 Referencing the
legislative history of the adoption of the Federal Rules of Evidence,
the court held that Rule 609(1)(b) is restricted to "crimen falsi" crimes,
or, in other words, "'only those crimes characterized by an element of
deceit or deliberate interference with a court's ascertainment of
truth.' "261

257. NEB. REv. STAT. § 27-609 (Reissue 1989).
258. Id. 609(1)(b).
259. 208 Neb. 379, 303 N.W.2d 741 (1981).
260. State v. Ellis, 208 Neb. 379, 395-96, 303 N.W.2d 741, 751-52 (1981).
261. Id. at 396, 303 N.W.2d at 752 (quoting United States v. Smith, 551 F.2d 348

(D.C. Cir. 1976)).
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The court in State v. Fleming262 explained that while many theft
crimes are not within the "crimen falsi" category, the crime of issuing
a bad check is. Because the state definition of the crime includes an
"intent to defraud," 263 the court concluded that "a conviction of the
offense of issuing a bad check in violation of§ 28-611 is, as a matter of
law, a crime involving 'dishonesty or false statement' for the purpose
of Neb. Evid. R. 609(1)(b)."264 Reasoning from Fleming, the Nebraska
courts, in evaluating whether any prior conviction qualifies under
Rule 609(1)(b), are likely to evaluate whether the definitional ele-
ments of the crime itself includes deceit.

b. Scope of the Inquiry Concerning Impeachable Crimes

(i) Felonies
Several interpretive questions are raised by Rule, 609(1)'s allow-

ance of impeachment use of prior felony convictions. First, what con-
stitutes a "conviction." The court in Ipock v. Union Insurance Co.,265
in considering whether a pleaof guilty where no sentence had been
given and the time for appeal had not run qualified for impeachment
purposes under Rule 609, held that "for the purposes of § 27-609, one
has been convicted of a crime only after a finding of guilt, an imposi-
tion of a sentence, and the expiration of the time for appeal."266

The second question for which the Rule 609 does not provide a
clear answer is the extent to which an examiner can inquire for im-
peachment purposes into the nature of the conviction, the details of
the crime, or the circumstances of the sentence or period of
confinement.

The Nebraska Supreme Court's interpretation of the scope of im-
peachment inquiry under Rule 609 has been influenced by prior prac-
tice. The former statute covering impeachment by prior conviction
provided: "A witness may be interrogated as to his previous conviction
for a felony, but no other proof of such conviction is competent except
the record thereof."26 7 Under prior authority, an examiner could in-.
quire only as to whether the witness has previously been convicted of
a felony. If the witness admitted to the conviction, no further inquiry
was allowed. If the witness denied the inquiry, then the examiner
could introduce the "record" of the conviction, but no other evidence

262. 223 Neb. 169, 388 N.W.2d 497 (1986).
263. State v. Fleming, 233 Neb. 169, 179, 388 N.W.2d 497, 504 (1986) (citing § 28-

611(1) as interpreted in State v. Kock, 207 Neb. 731, 736, 300 N.W.2d 824, 826 (1981)).
264. Id. at 180, 388 N.W.2d at 504.
265. 242 Neb. 448, 495 N.W.2d 905 (1993).
266. Ipock v. Union Ins. Co., 242 Neb. 448, 455, 495 N.W.2d 905, 909 (1993).
267. NEB. REv. STAT. § 25-1214 (Reissue 1964), repealed by NEB. REV. STAT. § 27-

609 (Reissue 1975).
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was allowed.268 Relying on the continuity of principle between former
practice and Rule 609, the Nebraska courts have continued to limit
strictly the inquiry regarding prior convictions used for impeachment
purposes 269 even while acknowledging that "by far the greater
number of jurisdictions allow reference to the particular criminal of-
fense underlying the conviction offered for a witness' impeachment in
accordance with rules of evidence substantially similar to Neb. Evid.
R. 609."270

The issue was discussed extensively in State v. Daugherty.271 Re-
versing and remanding for a new trial, the court held that the county
court had committed reversible error by permitting the prosecutor to
inquire into the facts and circumstances of the previous felony. The
court explained that "[t]he purpose of Rule 609 is to allow the prosecu-
tion to attack the credibility of a testifying defendant, not to retry him
for a separate crime or prejudice the jury by allowing unlimited access
to the facts of an unrelated crime."2 72

Notwithstanding the clarity of the Nebraska rule proscribing any
inquiry into the details of the prior conviction, the Nebraska Supreme
Court has had to repeatedly remind prosecutors that .any direct or in-
direct inquiry eliciting details beyond the fact and number of prior
convictions will likely constitute reversible error.

State v. Johnson273 provides an example of an imaginative prose-
cutor trying to expose the jury indirectly to details of defendant's prior
conviction. Johnson involved a conviction for issuing an insufficient-
fund check. The Nebraska Supreme Court found that the credibility
of the defendant was the critical issue in the case. On cross-examina-
tion of the defendant, the prosecutor asked whether he had been in-
volved with securities and whether he was working in securities in
1985. In fact, the defendant was serving a sentence in prison during
1985 for securities fraud. Although the questions were successfully

268. State v. Kallos, 193 Neb. 113, 121, 225 N.W.2d 553, 557-58 (1975); see State v.
Lingle, 209 Neb. 492, 499, 308 N.W.2d 531, 536 (1981) (discussing the continuity be-
tween the prior law and the application of Rule 609).

269. See State v. Garza, 236 Neb. 215, 459 N.W.2d 747 (1990); State v. Friend, 230
Neb. 765, 433 N.W.2d 512 (1988); State v. Johnson, 226 Neb. 618, 413 N.W.2d 897
(1987); State v. Pitts, 212 Neb. 295, 322 N.W.2d 443 (1982); State v. Lingle, 209 Neb.
492, 308 N.W.2d 531 (1981); State v. Reinert, 197 Neb. 379, 248 N.W.2d 782 (1977);
State v. Boss, 195 Neb. 467, 238 N.W.2d 639 (1976); State v. Kallos, 193 Neb. 113, 225
N.W.2d 553 (1975); State v. Craig, 192 Neb. 347, 220 N.W.2d 241 (1974).

The restrictive limits of Rule 609 do not preclude use of the details of prior crimes
for other purposes, such as Rule 404 character evidence. See State v. Perrigo, 244 Neb.
990, 510 N.W.2d 304 (1994).

270. State v. Olsan, 231 Neb. 214, 222-23, 436 N.W.2d 128, 134 (1989) (citations
omitted).

271. 215 Neb. 45, 337 N.W.2d 128 (1983).
272. State v. Daugherty, 215 Neb. 45, 47, 337 N.W.2d 128, 129 (1983).
273. 226 Neb. 618, 413 N.W.2d 897 (1987).
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objected to by defense counsel, the Nebraska Supreme Court catego-
rized the prosecutor's tactics as prosecutorial misconduct: "[H]is
method utilized was wholly improper and is to be condemned."274

Referencing Rule 609, the court held that "[o]nce having established
the conviction, the inquiry must end there, and it is improper to in-
quire into the nature of the crime, the details of the offense, or the
time spent in prison as a result thereof."275 The court concluded:

The so-called "poison" having been injected into the case by
the prosecutor, either deliberately or because of a lack of
knowledge of the rules of evidence, it is problematic whether
the defendant could have received a fair trial. It must be im-
pressed upon the State that this court will not continually
search for ways to extricate the prosecution from the results
of its own misconduct by labeling such action "harmless
error."276

Similarly, in State v. Friend,277 a drug case, the prosecution, after
receiving an affirmative answer from the defendant regarding
whether he had been convicted of a felony within the past 3 years,
improperly asked: "'What kind of conviction was that?' "278 Even
though the defendant objected and the trial court correctly sustained
the objection, the Nebraska Supreme Court commented that:

[I]nstructions to prosecutors on the proper use of prior felony
convictions apparently bear repeating. There is no question
but that a prosecutor's further inquiry as to the nature of the
offense after a defendant has admitted his or her conviction of
a felony is improper. Once the defendant answers in the af-
firmative a question as to a prior conviction, further inquiry
is not permitted.279

(ii) Crimen Falsi Misdemeanors
While Nebraska authority clearly indicates that when the prior

conviction has been for a felony, the prosecutor is limited to asking
whether the witness has been previously convicted of a felony within
the past ten years, there is good reason to suggest that the rule should
be otherwise if the prior conviction directly involved elements of lying,
fraud or deceit, crimes known at common law as crimen falsi crimes.
While the courts allow reference to the name of the specific crime if
the offense qualifies under the crimen falsi classification, the courts

274. Johnson, 226 Neb. at 621, 413 N.W.2d at 898.
275. Id. (citing State v. Daugherty, 215 Neb. 45, 337 N.W.2d 128 (1983)).
276. Johnson, 226 Neb. at 621-22, 413 N.W.2d at 899.
277. 230 Neb. 765, 433 N.W.2d 512 (1988).
278. State v. Friend, 230 Neb. 765, 771, 433 N.W.2d 512, 516 (1988).
279. Id. at 771-72, 433 N.W.2d at 516-17 (citation ommitted).
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continue to prohibit inquiry into any details or explanation of the
crime.

For example, in State v. Garza2s 0 the defendant, on trial for at-
tempted first degree sexual assault, admitted on direct examination
that he had been previously convicted of a misdemeanor, "'false infor-
mation.'"281 On cross-examination, the prosecutor asked details
about what his conviction for false information entailed, in this case,
lying to a police officer. When defense counsel objected based upon
improper impeachment, the trial judge distinguished between im-
peachment for felony convictions and convictions for lying: "But
you're talking about a crime of false information. I think that's a dif-
ferent ballgame. I think they're entitled to say what do you mean by
false information, in other words, false information to a person in au-
thority or whatever the statute is. "282 The Nebraska Supreme Court
on appeal, to the contrary, in reversing and remanding stated that
"the prosecutor's further inquiry as to the nature of false information
after the defendant admitted his conviction of the crime was clearly
improper."

28 3

(iii) Removing the Sting/Opening the Door
Facing impeachment by prior conviction on cross-examination,

the witness-to-be impeached may seek to "remove the sting" by forth-
rightly admitting to the prior conviction on direct. Choosing such a
tactic neither establishes a basis for an argument of ineffective assist-
ance of counsel,2 84 opens the door to more extensive cross-examina-
tion than otherwise would be allowed, nor constitutes a waiver to the
improper use of a misdemeanor conviction if the party removing the
sting is doing so in response to the court's prior ruling.28 5

Two cases illustrate the restrictive nature of Rule 609 impeach-
ment notwithstanding an inartful attempt to remove the sting on di-
rect examination. In State v. Gore,28 6 the prosecution on cross-
examination inquired into inadmissible misdemeanor crimes when de-
fense counsel on direct admitted to convictions for such crimes. On
appeal, the state argued that the defendant, by admitting to convic-
tions for inadmissible crimes on direct, waives his rights on cross-ex-
amination to the restrictive benefits under Rule 609 unless he
continually objects to improper impeachment. The court ruled to the

280. 236 Neb. 202, 459 N.W.2d 739 (1990).
281. Garza, 236 Neb. at 209, 459 N.W.2d at'744.
282. Id. at 211, 459 N.W.2d at 745.
283. Id.
284. See State v. Lieberman, 222 Neb. 95, 101, 382 N.W.2d 330, 335 (1986).
285. See State v. Williams, 212 Neb. 860, 863, 326 N.W.2d 678, 680 (1982).
286. 212 Neb. 287, 322 N.W.2d 438 (1982).
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contrary: "It seems obvious that a defendant witness in a criminal
case who testifies on direct examination that he has been convicted of
a specific independent crime does not thereby waive his rights under
§ 27-609, or his right to a fair trial."287 In the second case, State v.
Pitts, 288 a sexual assault case, the defendant on direct examination
admitted both that he had previously been involved with "misde-
meanor crimes" while residing in Indiana, and that he had been
charged with a misdemeanor while in Bellevue, Nebraska. 28 9 None of
the crimes would have qualified for impeachment purposes under Rule
609. On cross-examination, the trial court permitted inquiries regard-
ing the Bellevue incident and further required the defendant to admit
that the Indiana misdemeanor crimes had been for public intoxication
and disorderly conduct. On appeal, the state argued that the defend-
ant, in taking the strategy of "taking the 'sting' out of any anticipated
cross-examination," had opened the door for a broad cross-examina-
tion of the prior crimes. 290 The Nebraska Supreme Court reversed
and remanded on the ground that the cross-examination permitted
was far too broad "notwithstanding the inartful nature of defense
counsel's direct examination."291

(iv) Preliminary Hearing on Admissibility
The Nebraska Supreme Court has made it abundantly clear that

whenever the trial court has any doubt about whether a prior convic-
tion falls within Rule 609 because it might not fall within the ten-year
period, might not: qualify as a crimen falsi misdemeanor, or for any
other reason might not fall within the ambit of Rule 609, the court
should hold a Rule 104 hearing.292 The court in State v. Olsan,293 in
recommending a Rule 104 preliminary issue of fact hearing, explained
that "the suggested procedure appears to be a, practicable measure
which may be an ounce of prevention at the trial level, obviating a
pound of appellate cure and a ton of mistrials and retrials'on account
of improper impeachment from contravention of Neb. Evid. R. 609."294

287. State v. Gore, 212 Neb. 287, 295, 322 N.W.2d 438, 442 (1982).
288. 212 Neb. 295, 322 N.W.2d 443 (1982).
289. State v. Pitts, 212 Neb. 295, 296, 322 N.W.2d 443, 444 (1982).
290. Id. at 298, 322 N.W.2d at 444.
291. Id. at 299, 322 N.W.2d at 445.
292. See State v. 01san, 231 Neb. 214,436 N.W.2d 128 (1989); State v. Messersmith,

238 Neb. 924, 473 N.W.2d 83 (1991); State v. Stephens, 237 Neb. 551, 560-61, 466
N.W.2d 781, 788 (1991) (Shanahan, J., dissenting).

293. 231 Neb. 214, 436 N.W.2d 128 (1989).
294. Olsan, 231 Neb. at 231, 436 N.W.2d at 138-39.
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(v) Unconstitutional Convictions
The United States Supreme Court in Loper v. Beto295 held that

the use of a. constitutionally invalid conviction to impeach a criminal
defendant's credibility deprives him of due process of law.

c. Number of Convictions

The Nebraska Supreme Court has repeatedly stated that a prose-
cutor may ask a witness as to both the fact of and number of previous
felony convictions. 29 6

d. Status of a Criminal Accused

Under Nebraska's Rule 609, a criminal defendant who takes the
stand on his own behalf "is subject to the same rules of cross-examina-
tion as any other witness."29 7

e. Preserving the Record

If a prosecutor goes beyond the permissible limits of Rule 609 im-
peachment, opposing counsel must object during the trial to preserve
the issue for appeal. 298 In State v. Todd,29 9 for example, the court on
appeal refused to consider an improper cross-examination of the de-
tails of a prior conviction, reasoning that the "defendant could not rely
on the discussion in chambers, or on the court's statements as to how
the evidence might be treated, to preserve the question on appeal."30 0

Similarly, the court in State v. Whiteley30 1 rejected defendant's argu-
ment on appeal that the trial court has a duty to introject its own
objections to impermissible cross-examination using prior convic-
tions.30 2 However, the court in State v. Edwards3° 3 held that failure
to object to an improper use of past felony convictions would establish

295. 405 U.s. 473 (1972).'
296. See State v. Boss, 195 Neb. 467, 473, 238 N.W.2d 639, 644 (1976) ("the prose-

cuting attorney may question him as to his previous convictions for felony and the
number thereof.. ."); Olsan, 231 Neb. at 222, 436 N.W.2d at 134; State v. Craig, 192
Neb. 347, 353-54, 220 N.W.2d 241, 245 (1974) (the prosecutor may ask the correct
number of prior felonies); State v. Kramer, 238 Neb. 252, 258, 469 N.W.2d 785, 789
(1991).

297. See State v. Ballard, 237 Neb. 729, 731, 467 N.W.2d 662, 664 (1991); State v.
Miller, 226 Neb. 576, 580, 412 N.W.2d 849, 852 (1987) (citing State v. Pitts, 212 Neb.
295, 297, 322 N.W.2d 443, 444 (1982)).

298. State v. Todd, 226 Neb. 906, 908-09, 416 N.W.2d 13, 15 (1987) (citations
omitted).

299. 226 Neb. 906, 416 N.W.2d 13 (1987).
300. State v. Todd, 226 Neb. 906, 909, 416 N.W.2d 13, 15 (1987).
301. 234 Neb. 693, 452 N.W.2d 290 (1990).
302. State v. Whiteley, 234 Neb. 693, 701, 452 N.W.2d 290, 295 (1990).
303. 2 Neb. Ct. App. 149, 507 N.W.2d 506 (1993).
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a claim of ineffective assistance of counsel in violation of the Sixth
Amendment.

On the other side, the Nebraska Supreme Court in State v.
Kramer30 4 held that a party seeking to impeach a witness with a prior
conviction must either lay proper foundation that the conviction was a
felony within the 10-year period required by Rule 609(2) or make an
offer of proof showing that the foundational requirements of Rule 609
were met to preserve the issue for appeal.

2. Time Limit

Nebraska's Rule 609(2) has a ten-year cut-off period from "the
date of such conviction of the release of the witness from confinement,
whichever is the later date."30 5 If the accused is put on probation, the
period of probation extends the ten-year period. 30 6 On the other hand,
if the person convicted satisfactorily completes probation and obtains
an order setting aside the conviction, the setting aside of the convic-
tion does not preclude using the conviction for impeachment
purposes.

30 7

The ten-year time limit is so clear in Nebraska that the court in
State v. Hawthorne308 held that where defense counsel to remove the
sting on direct unnecessarily divulged a felony conviction that was
more than ten-years old, such conduct "was performance which fell
below a standard of reasonableness required in the defense of a crimi-
nal charge, namely, conversance with the rules of evidence."30 9

3. Effect of Pardon

Under Nebraska's Rule 609(3), a conviction that has been an-
nulled by a pardon or equivalent procedure based on a finding of inno-
cence cannot be used for impeachment purposes.

4. Juvenile Adjudications

It is clear under Nebraska's Rule 609(4) that a juvenile adjudica-
tion cannot be used for impeachment purposes. 310 The Nebraska
Supreme Court in State v. Caradori31x held that while the felony con-

304. 238 Neb. 252, 469 N.W.2d 785 (1991).
305. NEB. REV. STAT. § 27-609 (Reissue 1989).
306. State v. Hawthorne, 230 Neb. 343, 351-52, 431 N.W.2d 630, 635-36 (1988)

(dicta).
307. NEB. REv. STAT. § 29-2264(5)(c) (Reissue 1989). See State v. I1lig, 237 Neb. 598,

613, 467 N.W.2d 375, 386 (1991).
308. 230 Neb. 343, 431 N.W.2d 630 (1988).
309. State v. Hawthorne, 230 Neb. 343, 353, 431 N.W.2d 630, 636 (1988).
310. See State v. Beach, 215 Neb. 213, 219-20, 337 N.W.2d 772, 776-77 (1983).
311. 199 Neb. 691, 260 N.W.2d 617 (1977).
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viction of a sixteen-year-old juvenile who has been tried and convicted
as an adult can be used for impeachment purposes, the court commit-
ted reversible error in admitting a transcript which included an order
directing the juvenile court to make its records available. Referencing
Rule 609(4), the court reversed and remanded because it was "unable
to determine that the defendant was not prejudiced by the admission
into evidence of the order directed to the Juvenile Court."312

5. Effect of an Appeal

Under Nebraska's Rule 609(5), the pendency of an appeal pre-
cludes the use of such conviction for impeachment purposes.

E. FEDERAL VARIATION

Though patterned after Federal Rules of Evidence 609, Ne-
braska's Rule 609 varies from the federal rule in several important
respects.

Subdivision (1) of Nebraska's Rule 609 follows Federal Rule of Ev-
idence 609(a) as proposed by the United States Supreme Court but
which Congress modified. From the outset, Congress amended the
rule giving the trial court discretion to exclude such evidence if the
probative value is outweighed by the prejudicial effect to the defend-
ant. In 1990, Congress again amended Federal Rule of Evidence
609(a) to clear up a confusion regarding the relationship between Rule
403 and Rule 609. Under the most recently adopted Federal Rule 609,
the court has discretionary authority under Rule 403 to exclude con-
victions of witnesses other than the accused if the probative value is
substantially outweighed by the Rule 403 factors. On the other hand,
if the prior conviction is that of the accused's, then the state has the
burden of proving that the prior conviction's probative value as im-
peachment outweighs its prejudicial effect to the accused. The balanc-
ing analysis under both the former and current law has always been
inapplicable if the crime involved dishonesty or false statement. The
Nebraska rule does not mention any discretionary authority on the
part of the court to exclude prior convictions which qualify under Rule
609. The Nebraska practice of excluding any reference to the substan-
tive basis of the prior crime unless the crime qualifies under crimen
falsi, obviates much of the need for balancing probative value against
prejudicial effect.

Subdivision (2) of Nebraska's Rule 609 is also patterned after the
federal rule proposed by the Supreme Court, but modified by Con-
gress. Federal Rule of Evidence 609(b) as adopted permits impeach-

312. State v. Caradori, 199 Neb. 691, 695, 260 N.W.2d 617. 620 (1977).
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ment by a conviction older than ten years if the court determines that
its probative value substantially outweighs its prejudicial effect. The
Nebraska Rule provides the court with no such discretionary author-
ity to extend the ten-year rule.

Subdivision 3 of Nebraska's Rule 609 follows the federal rule in
excepting from the provisions of the rule pardons based on innocence,
but not, as the federal rule does, pardons based upon rehabilitation.

Subdivision 4 of Nebraska's Rule 609 again eliminates any discre-
tion, unlike the Federal Rule of Evidence 609(d), for juvenile
convictions.

Subdivision 5 of Nebraska' Rule 609, in providing that an appeal
renders the conviction inadmissible, reverses Federal Rule of Evi-
dence Rule 609(e).

X. SECTION 27-610 ("RULE 610"): RELIGIOUS BELIEFS OR

OPINIONS

A. STATEMENT OF THE RULE

Evidence of the beliefs or opinions of a witness on matters of
religion is not admissible for the purpose of showing that by
reason of their nature his credibility is impaired or
enhanced. 313

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 610. The
Supreme Court Committee on Practice and Procedure observed:

The rule does not forbid the showing of interest or bias be-
cause of religious beliefs or opinions. Evidence that a witness
is affiliated with a church which is a party to the litigation
would be allowable under the rule. Cf. Tucker v. Reil, 51
Ariz. 357, 77 P.2d 203 (1938).314

C. FOUNDATION

Religious beliefs or opinions do not state a legitimate basis for
either impeachment or rehabilitation. If either party seeks admissi-
bility of the religious beliefs or opinions of a witness, then foundation
must be laid on some other impeachment or corroborative ground such
as bias.

313. NEB. REV. STAT. § 27-610 (Reissue 1989).
314. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 610 cmt. (1973).
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D. INTERPRETIVE ANALYSIS

This seldom-cited, but constitutionally required rule can be ex-
plained by the common law's imperfect evolution away from incompe-
tency rules toward impeachment rules. The early common law
requirement that each witness take a religiously-inspired oath served
to disqualify atheists, agnostics, and many members of minority reli-
gions. Wigmore explains that what was required at common law was
"a belief in a superhuman (and therefore inevitable) retribution to
follow false swearing."3 15 However, religious test oaths are unconsti-
tutional under the First and Fourteenth Amendments in this
country.

3 16

Rule 603's liberal allowance for an "oath or affirmation adminis-
tered in a form calculated to awaken his conscience and impress his
mind with his duty to ... [testify truthfully]," represents the law's
attempt to extract the religious component out of testimonial qualifi-
cation rules without sacrificing the solemnity of the testimonial pro-
cess.3 1 7 If the evolution of the oath requirement paralleled the
evolution of other competency rules, the witness' irreligiosity, an ear-
lier ground for disqualification, would now be an appropriate ground
for impeachment. However, Rule 610 and constitutional considera-
tions remove religion as a legitimate criteria in assessing the credibil-

ity of the witnesses.
Of course, religious affiliation may provide an appropriate ground

for credibility when it provides a particular basis for bias or conflict of
interest. The United States Supreme Court's opinion in United States
v.'Abel 31 8 provides a classic example where "belief" affiliation pro-
vides an appropriate ground for impeachment. In Abel, an armed rob-
bery case, a defense witness, Robert Mills, sought to impeach a
government witness, Kurt Ehle, with a prior inconsistent statement.
Ehle, a cohort, had pled guilty to the robbery and agreed to testify
against the defendant and identify him as a participant. Mills testi-
fied that Ehle had told him previously that he had made up the story
of John Abel's involvement as part of a deal to secure a shorter sen-
tence for himself. On cross-examination of Mills, the prosecutor asked
whether Mills and the defendant Abel were members of a secret
prison association (the Aryan Brotherhood which remained unnamed
during the impeachment because of the possibility of undue prejudice)

* 315. 6 JOHN H. WIGMORE, WIGMORE ON EVIDENCE, § 1817, at 383 (Chadbourn rev.
1976).

316. See Torcaso v. Watkins, 367 U.S. 488, 496 (1961) (invalidating a Maryland re-
quirement of belief in God as a condition for public office on first and fourteenth amend-
ment grounds).

317. NEB. REV. STAT. § 27-603 (Reissue 1989).
318. 469 U.S. 45 (1984).
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whose members were pledged to "lie, cheat, steal [and] kill" to protect
each other.3 19 When he denied any such association, the prosecutor
recalled Ehle who testified to Mills' joint membership with Abel in the
gang. Reversing on appeal, the United States Court of Appeals for the
Ninth Circuit held that the suggestion of perjury based upon a group
tenet was impermissible.3 20 A unanimous Supreme Court reversed
the Ninth Circuit reasoning that "[a] witness' and a party's common
membership in an organization, even without proof that the witness
or party has personally adopted its tenets, is certainly probative of
bias."3 2 1 In rejecting the defense's argument that the prosecution
under Rule 403 should not have been allowed to reveal the gang as a
lying and murderous group, the Court reasoned that "[t]he attributes
of the Aryan Brotherhood - a secret prison sect sworn to perjury and
self-protection - bore directly not only on the fact of bias but also the
source and strength of Mills' bias."32 2

E. FEDERAL VARIATION

Because Nebraska Rule of Evidence 610 adopts verbatim Federal
Rule of Evidence 610 there should be no variation in application.

XI. SECTION 27-611 ("RULE 611"): MODE AND ORDER OF
INTERROGATION AND PRESENTATION; CONTROL
BY JUDGE; SCOPE OF CROSS-EXAMINATION;
LEADING QUESTIONS

A. STATEMENT OF THE RULE

(1) The judge shall exercise reasonable control over the mode
and order of interrogating witnesses and presenting evidence
so as to (a) make the interrogation and presentation effective
for the ascertainment of the truth, (b) avoid needless con-
sumption of time, and (c) protect witnesses from harassment
or undue embarrassment.
(2) Cross-examination should be limited to the subject mat-
ter of the direct examination and matters affecting the credi-
bility of the witness. The judge may, in the exercise of
discretion, permit inquiry into additional matters as if on di-
rect examination.
(3) Leading questions should not be used on the direct exami-
nation of a witness except as may be necessary to develop his
testimony. Ordinarily leading questions should be permitted
on cross-examination. When a party calls a hostile witness,

319. United States v. Abel, 469 U.S. 45, 48 (1984).
320. United States v. Abel, 707 F.2d 1013, 1017 (1983).
321. Abel, 469 U.S. at 52.
322. Id. at 54.
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an adverse party, or a witness identified with an adverse
party, interrogation may be by leading questions.3 23

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 611. The
Supreme Court Committee on Practice and Procedure commented:

Subdivision (a). This is in accord with previous Ne-
braska practice. See, South v. State, 111 Neb. 383, 385, 196
N.W. 684, 685 (1923); Linder v. State, 156 Neb. 504, 513 56
N.W.2d 734, 740 (1953).

Subdivision (b). The former rule established by the
Supreme Court of Nebraska was stricter as to the scope of
cross-examination. Griffith v. State, 157 Neb. 448, 458, 59
N.W.2d 701, 706 (1953); Scofield v. Haskell, 180 Neb. 324,
327, 142 N.W.2d 597, 600 (1966); Clark v. Smith, 181 Neb.
461, 464, 149 N.W.2d 425, 429 (1967).

Adoption of the wider rule by which cross-examination
need not be limited to matters testified to on direct examina-
tion is prompted by considerations of economy of time and or-
derliness of trial.

The provision of the second sentence, permitting the
judge in the interests of justice to limit inquiry, is designed
for those situations in which the result otherwise would be
confusion, complication, or protraction of the case, not as a
general practice but as demonstrable in the actual develop-
ment of the particular case.

Subdivision (c). In State v. Burton, 174 Neb. 457, 118
N.W.2d 502 (1962), the court held that it is discretionary in
civil and criminal trials to allow leading questions on direct
examination, subject to proper limitations and said that it is
usual and proper to permit leading questions in questioning a
witness who is immature, unaccustomed to court proceed-
ings, inexperienced, agitated, terrified, or embarrassed while
on the stand, and lacking in comprehension of the questions
asked. Similarly, a hostile or reluctant witness may be ex-
amined by leading questions. Blair v. State, 72 Neb. 501,
511, 101 N.W. 17, 20 (1904).324

323. NEB. REV. STAT. § 27-611 (Reissue 1989).
324. NEBRASKA SUPREME COURT COMMrITEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 611 cmt. (1973).
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C. FOUNDATION

This rule restates the traditional role of the judge over the mode
and order of interrogation.

D. INTERPRETIVE ANALYSIS

(1) Control by Judge

a. General Overview

Under Rule 611(1) as applied,, the Nebraska courts have upheld
the trial judge's discretionary control over the mode and order of inter-
rogating witnesses. For example, in Crowder v. Aurora Co-Op Eleva-
tor Co.,325 the court permitted an expert to use an illustrative
summary of the testimony of other witnesses, reasoning that under
Rule 611(1) the "[ulse of an illustrative exhibit is left to the sound
discretion of a trial court."3 26 Also, in Hoegerl v. Burt3 27 the court
upheld the trial court's exercise of discretion in permitting a physician
to interrupt his testimony to permit an out-of-court physical examina-
tion of the injured party. The court explained that "[a]lthough this
delay was contrary to orderly trial practices, indicating a lack of prep-
aration, the record here shows that there was neither prejudice to the
defendant nor an abuse of discretion by the trial judge."328 In State v.
Fahlk329 the court of appeals upheld the trial court's limitation on de-
fendant's surrebuttal response to the prosecution's impeachment by
contradiction. The court ruled that in the context of a three day trial,'
"the trial court did not abuse its discretion by bringing closure to the
incidental debate."330

A common "mode and order of interrogating" witnesses problem
for which the trial court's exercise of Rule 611(1) will likely be upheld
on appeal arises whenever evidence requires substantial foundation
for admissibility. In deciding the preliminary issue of fact under Rule
104(1), the court may either require foundation be laid outside the
presence of the jury or may allow the jury to hear the foundational
testimony subject to counsel's "connecting up" under Rule 104(2). If
the judge decides the evidence is inadmissible, the opponent is left
with the alternatives of either moving to strike conditionally received
evidence, asking for a jury instruction that the jurors should disregard
the previous foundational testimony, or doing nothing reasoning that

325. 223 Neb. 704, 393 N.W.2d 250 (1986).
326. Crowder v. Aurora Co-op Elevator Co., 223 Neb. 704, 716, 393 N.W.2d 250, 259

(1986).
327. 215 Neb. 340 N.W.2d 428 (1983).
328. Hoegerl v. Burt, 215 Neb. 752, 755, 340 N.W.2d 428, 430 (1983).
329. 2 Neb. Ct. App. 421, 510 N.W.2d 97 (1993).
330. State v. Fahlk, 2 Neb. Ct. App. 421, 434-35, 510 N.W.2d 97, 105 (1993).
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any corrective instruction would merely highlight the inadmissible
foundational testimony.

For example, in State v. Copple3 3 1 the court held that the trial
court under Rule 611(1) properly permitted thirteen days of founda-
tional testimony in the presence of the jury in judging the state's at-
tempt to establish a prima facie case of conspiracy for purposes of
admitting a coconspirator's acts and declarations:

To adduce that quantity of evidence outside a jury's presence
and then require repetition of the same admissible testimony
before the jury would unduly and unnecessarily prolong what
was already a lengthy trial, as cases involving conspiracy are
likely to be. Consequently, a prima facie case of conspiracy
may. be established as a part of and through the evidence
presented to the jury concerning the substantive crime
charged against the conspirator-defendant. 3 32

While the judge under Rule 611(1) exercises broad discretion in
controlling the mode and order of interrogating witnesses, the Ne-
braska Supreme Court in State v. Zima3 33 held that this discretion
does not extend to permitting juror questioning of witnesses. 334

b. Form of the Question Objections

A substantial percentage of the objections that arise during the
course of a trial- can be categorized as form of the question objections.
Except for leading questions, specifically covered' by Rule 611(3),
neither the Nebraska nor the Federal Rules of Evidence expressly
identify the various "form of the question" objections. Rather Rule
611(1) provides broad discretionary authority to control the mode and
order of interrogation of witnesses. The commonly recognized form of
the question objections include the following:

1. "Ambiguous, Confusing, Unintelligible." Although this gen-
eral objection is often abused as a tactical weapon to signal to the wit-
ness to be careful in answering the question or to break the cadence of
the examination, it can be the appropriate objection to an inartful or
intentionally deceptive question.

2. "Compound." This objection is a variant to the "Ambiguous"
objection, but is especially appropriate where the question asks more

331. 224 Neb. 672, 401 N.W.2d 141 (1987).
332. State v. Copple, 224 Neb. 672, 694, 401 N.W.2d 141, 156-57 (1987).
333. 237 Neb. 952, 468 N.W.2d 377 (1991).
334. State v. Zima, 237 Neb. 952, 956, 468 N.W.2d 377, 379-80 (1991). Judge

Shanahan, in a well-reasoned concurring opinion, stated that the judge should have
discretion under Rule 611(1) to permit juror questioning. In furtherance of that end,
Judge Shanahan outlined a recommended procedure whereby the jurors would tender
questions to the judge who, if appropriate, would interrogate the witness on behalf of
the jurors. Id. at 957-60, 468 N.W.2d at 380-82 (Shanahan, J., concurring).
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than one question or requires multiple responses while inviting a sim-
ple yes or no.

3. "Misleading." A question that misstates the evidence or mis-
quotes a witness is misleading.

4. "Speculative." This objection more properly may rest on more
specific requirements such as Rule 602 (first-hand knowledge require-
ments), Rule 701 (lay opinions must be rationally based on first-hand
knowledge and helpful to the trier of fact), or Rule 702 (expert testi-
mony must come from qualified witnesses and must assist the trier of
fact).

5. "Assumes Facts not in Evidence." If the question supplies fac-
tual information that has not yet been introduced, then this is the

.proper objection. The court may accept an offering party's promise to
"connect up" later under Rule 104(2); in which case the objecting party
must move to strike later if the proponent has not connected up.

6. "Argumentative." Any question that sounds more like a clos-
ing argument than an inquiry into facts may be properly objected to as
"argumentative."

7. "Asked and Answered." This objection is appropriate when an
examiner, trying to stress a point, repeatedly stays on the same ques-
tion. It can be avoided, somewhat, be refocusing the question on de-
tails not developed in an earlier question.

8. "Nonresponsive." This objection is appropriate only for the
examiner, although it is most often raised by the non-examiner. If a
witness gives a nonresponsive answer then the examining counsel
may properly move to strike the nonresponsive portion of the answer,
and perhaps asked for an instruction for the jury to disregard the
nonresponsive answer.

9. "Narrative." Both questions and answers may be appropri-
ately objected to as unnecessarily narrative. The main point is that
counsel does not have the opportunity to object to information if a spe-
cific question does not precede the answer.

(2) Scope of Cross-Examination

Rule 611(2) limits the extent, scope and course of cross-examina-
tion to: (1) the subject matter of the direct examination; (2) issues
affecting the credibility of the witness;3 35 and (3) additional matters
subject to the trial court's discretionary authority. The Nebraska
Supreme Court, in upholding the trial court's imposing a time limit on

335. In allowing cross-examination on matters affecting the credibility of a witness,
section 27-611(2) codifies Nebraska's common law rule announced in Scofield v. Haskell.
See NEB. REV. STAT. § 27-611(2) (Reissue 1989); Scofield v. Haskell, 180 Neb. 324, 142
N.W.2d 597, 601 (1966).
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cross-examination at the end of the day, stated the general rule cover-
ing the trial court's discretionary authority over cross-examination in
Nixon v. Harkins:3 36

The applicable rule is that the extent, scope, and course of
cross-examination rest with the discretion of the trial court,
and, as such, the ruling of the trial court will not be disturbed
in the absence of an abuse of that discretion.33 7

The Nebraska Supreme Court seldom reverses a trial judge's rul-
ing either restricting or broadening the scope of cross-examination.
For example, in Fremont National Bank & Trust Co. v. Beerbohm33 s

the court on appeal upheld the trial court's sustaining of an objection
to the bank's cross-examination that it was beyond the scope of direct
examination.3 3 9 In comparison, in State v. Dixon340 the court on ap-
peal upheld the trial court's narrowing of defense's cross-examination,
despite Confrontation Clause3 4 1 and Rule 611(2) abuse of discretion
objections.

While the court possesses substantial discretion in controlling the
scope of cross-examination, that discretion is not unlimited. For ex-
ample, in Janik v. Gatewood3 42 the Nebraska Supreme Court reversed
and remanded a medical malpractice verdict in favor of the doctor be-
cause the court unduly restricted cross-examination of plaintiff's ex-
pert regarding whether the defendant had followed the standard of
care in postoperative treatment as well as surgery, the primary sub-
ject of the expert's direct testimony.

336. 220 Neb. 286, 369 N.W.2d 625 (1985).
337. Nixon v. Harkins, 220 Neb. 286, 289-90, 369 N.W.2d 625, 629 (1985) (citing

Beranek v. Petracek, 184 Neb. 516, 169 N.W.2d 275 (1969); Devore v. Board of Equali-
zation, 144 Neb. 351, 13 N.W.2d 451 (1944)). See State v. Dixon, 240 Neb. 454, 463, 482
N.W.2d 573, 579 (1992); State v, Sutton, 231 Neb. 30, 41, 434 N.W.2d 689, 697 (1989);
State v. Moore, 221 Neb. 706, 712, 380 N.W.2d 288, 292 (1986); State v. Thaden, 210
Neb. 622, 627, 316 N.W.2d 317, 321 (1982).

338. 223 Neb. 657, 392 N.W.2d 767 (1986).
339. Fremont Nat'l Bank & Trust Co. v. Beerbohm, 223 Neb. 657, 662, 392 N.W.2d

767, 770-71 (1986).

340. 240 Neb. 454, 482 N.W.2d 573 (1992).
341. See Chambers v. Mississippi, 410 U.S. 284, 295 (1973) (holding that rules of

evidence and procedure cannot unduly restrict the right of cross-examination under the
Confrontation Clause).

342. 233 Neb. 298, 444 N.W.2d 900 (1989).
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(3) Leading Questions

a. Hostile Witnesses

The Nebraska courts regularly permit leading questions to hostile
witnesses.343 However, the designation of a witness as hostile is gen-
erally within the sound discretion of the trial court whose decision on
the matter will not be reversed unless the record demonstrates an
abuse of discretion.344 Thus, in Turner v. Welliver,345 despite the fact
that the appellant argued that the witness' answers "'were consist-
ently evasive, her attitude was hostile and her interests were clearly
aligned with those of the defendants,'" the court on appeal held that
"[b]ecause of the broad discretion allowed to a trial judge in permitting
or refusing a request to ask leading questions, we cannot say on the
basis of the record before us that he abused that discretion."346

b. Immature Witness

In State v. Burton347 the court upheld as within the trial court's
discretion allowing the prosecutor to ask leading questions of two re-
luctant nine-year-old girls who, embarrassed, testified of defendant's
indecent fondling of them. The court adopted the general common law
rule that:

[I]t is usual and proper for the court to permit leading ques-
tions in conducting the examination of a witness who is im-
mature, unaccustomed to court proceedings, inexperienced,
agitated, terrified, or embarrassed while on the stand, and
lacking in comprehension of the questions asked.348

Similarly, the Nebraska Supreme Court in State v. Hoffmeyer,349 in
upholding the trial court's permission that a prosecutor be allowed to
ask leading questions of an eight-year-old sexual assault victim,
stated that a judge "has a large, though not unlimited, discretion in
granting or refusing permission to ask a witness a leading
question."350

343. See State v. Richard, 228 Neb. 872, 884, 424 N.W.2d 859, 867 (1988); Turner v.
Welliver, 226 Neb. 275, 283, 411 N.W.2d 298, 305 (1987); State v. Brown, 220 Neb. 849,
851, 374 N.W.2d 28, 30 (1985).

344. Brown, 220 Neb. at 851-52, 374 N.W.2d at 30 (citing Parker v. State, 323
S.E.2d 826 (Ga. App. 1984)).

345. 226 Neb. 275, 411 N.W.2d 298 (1987).
346. Turner v. Welliver, 226 Neb. 275,283,411 N.W.2d 298,305 (1987) (citing State

v. Brown, 220 Neb. 849, 374 N.W.2d 28 (1985)).
347. 174 Neb. 457, 118 N.W.2d 502 (1962).
348. State v. Burton, 174 Neb. 457, 470, 118 N.W.2d 502, 510 (1962).
349. 187 Neb. 701, 193 N.W.2d 760 (1972).
350. State v. Hoffmeyer, 187 Neb. 701, 703, 193 N.W.2d 760, 762 (1972) (quoting

State v. Burton, 174 Neb. 457, 118 N.W.2d 502 (1962)).
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c. Mentally Impaired Witness

The rationale permitting leading questions of immature witnesses
applies also to witnesses who are mentally impaired or who have com-
municative disabilities. Nebraska has long permitted leading ques-
tions of mentally impaired witnesses. 35 1 In State v. Brown3 52 the
court, for the first time, extended this rule to permit leading questions
of an assault victim who had lost much of the power of articulation. In
support of the ruling, the court quoted the legislative history of the
Federal Rules of Evidence which identified as exceptions to the rule
against leading questions on direct: "The witness who is hostile, un-
willing, or biased; the child witness or the adult with communication
problems."3

53

E. FEDERAL VARIATION.

Because Nebraska Rule of Evidence 611 adopts verbatim Federal
Rule of Evidence 611 there should be no variation in application.

XII. SECTION 27-612 ("RULE 612"): WRITING USED TO
REFRESH MEMORY; RIGHTS OF ADVERSE PARTY;
MATTERS UNRELATED; PRESERVATION FOR
APPEAL; ORDERS

A. STATEMENT OF THE RULE

If a witness uses a writing to refresh his memory for the pur-
pose of testifying, either before or while testifying, an adverse
party is entitled to have it produced at the hearing, to inspect
it, to cross-examine the witness thereon, and to introduce in
evidence those portions which relate to the testimony of the
witness. If it is claimed that the writing contains matters not
related to the subject matter of the testimony, the judge shall
examine the writing in camera, excise any portions not so re-
lated, and order delivery of the remainder to the party enti-
tled thereto. Any portion withheld over objections shall be
preserved and made available to the appellate court in the
event of an appeal. If a writing is not produced or delivered
pursuant to order under this rule, the judge shall make any
order justice requires.35 4

351. See Campion v. Lattimer, 70 Neb. 245, 97 N.W. 290 (1903).
352. 220 Neb. 849, 374 N.W.2d 28 (1985).
353. Brown, 220 Neb. at 850, 374 N.W.2d at 30 (citing FED. R. EVID. 611 advisory

committee's note).
354. NEB. REv. STAT. § 27-612 (Reissue 1989).
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B. LEGISLATIVE HISTORY

Nebraska adopted the version of Rule 612 prescribed by the
Supreme Court, but not adopted by Congress, which requires the
production of writings used to refresh either before or while testifying.
The Supreme Court Committee on Practice and Procedure
commented:

This rule may represent no change in Nebraska practice, with
the possible exception of production and inspection of docu-
ments used by the witness prior to taking the stand. Such
cases as People v. Scott, 29 Ill. 2d 97, 193 N.E.2d 814 (1963);
State v. Mucci, 25 N.J. 423, 136 A.2d 761 (1957); and State v.
Deslovers, 40 R.I. 89, 100 A. 64 (1917); have rejected the dis-
tinction based upon whether the witness used the document
before or after resuming the stand. This line of cases appears
to be preferable, because "the risk of imposition and the need
of safeguard is just as great" in both situations. 3 Wigmore,
§ 762, p. 111. Similarly, see McCormick, § 9, p. 17.

The purpose of the phrase "for the purpose of testifying"
is to safeguard against using the rule as a pretext for whole-
sale exploration of an opposing party's files and to insure that
access is limited only to those writings which may fairly be
said in fact to have an impact upon the testimony of the wit-
ness. This rule is not intended to affect the normal rules of
pretrial discovery.355

C. FOUNDATION

1. The sponsoring witness observed or experienced something rele-
vant to the issues in the case.
2. The sponsoring witness lacks effective present memory of the rele-
vant events.
3. Some writing is available which is capable of refreshing the wit-
ness' memory.
4. After studying the writing, the witness is capable of testifying
based upon independent recollection.
5. The witness testifies based upon the refreshed memory.
6. The opposing counsel may inspect any writing used to refresh the
witness' memory before or while testifying, cross-examine the witness
regarding the effect of the prior writing on the witness' memory, and
offer relevant portions of the writing used to refresh memory into
evidence.

355. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-
POSED NEBRASKA RULES OF EVIDENCE 612 cmt. (1973).
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D. INTERPRETIVE ANALYSIS

1. Before or While Testifying

Nebraska's Rule 612 broadens the common law production re-
quirement to cover writings used to refresh both before and while tes-
tifying. Shortly before .the Nebraska Rules were adopted, Judge
Burke in a law review article commenting on the rule changes, que-
ried: "[I]s there any reason why we should have one rule for a witness
who refers to a writing on the witness stand to refresh his memory
and a different rule for a witness who refers to a writing on the court-
house steps for the same purpose?"35 6

2. Rule 612 Affords Access to Only Those Documents Used to
Refresh Memory

Rule 612 provides the non-examining party the right of inspect-
ing, cross-examining and producing only those writings, or portion of
those writings, that a witness has relied upon before or while testify-
ing. These entitlements, however, are only triggered if a witness lacks
effective present memory and has had that memory refreshed by a
writing. The issue was discussed in Rawlings v. Andersen.35 7 Appel-
lant complained on appeal that the trial court had erred in denying
the production of a written statement previously made by a witness
being deposed. The examining witness during the deposition did not
establish that the prior statement had been relied upon to refresh
memory and the trial court denied production because there was no
showing of good cause. Rejecting the issue on appeal, the court
explained:

Under the rule, however, a precondition to the production
and use is the requirement that it has been used to refresh
the witness' recollection. In this case the gist of the witness'
testimony on the point of refreshment was that she just
glanced at it .... The rule is not applicable here because the
witness had not refreshed her recollection by means of the
statement.

3 58

Similarly, simply because a witness has used a writing to refresh
memory does not compel production of portions of the writing unre-
lated to the witness' testimony. In State v. Schroder,35 9 a drunk driv-
ing case, the defendant complained on appeal that the court had erred
in denying access to the entire police report when it became apparent

356. John C. Burke, Witness Rules Change, Codify Nebraska Law, 53 NE. L. REV.
406, 414 (1974).

357. 195 Neb. 686, 240 N.W.2d 568 (1976).
358. Rawlings v. Andersen, 195 Neb. 686, 696, 240 N.W.2d 568, 574 (1976).
359. 232 Neb. 65, 439 N.W.2d 489 (1989).
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on cross-examination that the officer had used part of his written re-
port to refresh his memory about the events leading to the arrest. Re-
jecting the argument on appeal, the court made several points. First,
"a party seeking access to a document used to refresh a witness' recol-
lection bears the burden of establishing that the document sought was
actually used by the witness to refresh recollection for the witness'
testimony."360 Second, Rule 612 "does not afford unrestricted access
to all documents in the possession of the opposing party, but only to
those documents used by the opposing party's witness to refresh the
witness' recollection."361 Third, the court explained the in camera
procedure for excising unrelated statements from writings which have
been used to refresh memory:

Under Neb. Evid. R. 612, an objection that the requested doc-
ument contains information unrelated to the witness' testi-
mony is resolved by submitting the entire document to the
court for an in camera review of the document, during which
the court shall excise material which is unrelated to the sub-
ject matter of the witness' testimony.3 62

The court in Schroder held that the trial court had erred in not follow-
ing the in camera procedure before he determined that the defendant
was not entitled to access to the remainder of the document.. The
court, however, found the error to be harmless beyond a reasonable
doubt.

Rule 612 also does not work prospectively as part of discovery, but
retrospectively as part of testimony. In State v. Boppre,363 for exam-
ple, the defendant complained on appeal that the court had erred in
denying a broad discovery motion which included "any documents that
the State intended to use for the purposes of refreshing witnesses'
recollections."364 In denying the motion, the court ruled that Rule 612
only required production after a witness actually uses a writing to re-
fresh recollection. The court affirmed on appeal.

3. The Writing Used to Refresh is Admissible by the Non-Examiner

When a writing is used to refresh memory the witness' independ-
ent recollection becomes the source of the testimony. The writing it-

360. State v. Schroder, 232 Neb. 65, 69, 439 N.W.2d 489,492 (1989) (citing Rawlings
v. Andersen, 195 Neb. 686, 240 N.W.2d 568 (1976); United States v. Larranaga, 787
F.2d 489, 501 (10th Cir. 1986); Smith & Wesson v. United States, 782 F.2d 1074 (1st
Cir. 1986)).

361. Id. at 70, 439 N.W.2d at'492 (citing Henson v. State, 258 Ga. 600, 372 S.E.2d
806 (1988); 3 JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN's EVIDENCE
§ 612[05] (1988)).

362. Id. at 70, 439 N.W.2d at 492.
363. 234 Neb. 922, 453 N.W.2d 406 (1990).
364. State v. Boppre, 234 Neb. 922, 941, 453 N.W.2d 406, 423 (1990).
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self is subject to the hearsay rule. Unless it falls within a hearsay
exception, the writing is admissible only at the election of the non-
examining party. Consequently, if an examining party attempts to
have a witness read from the writing used to refresh, counsel should
object and move to strike. The Nebraska Court of Appeals explained
the consequences of failing to object in State v. Nelson.36 5 In Nelson, a
sexual assault case, the prosecutor asked the investigating sheriff to
.testify regarding defendant's prior statements. The sheriff responded
that he could not remember exactly his statements, but would be able
to if he was allowed to refresh his memory by referring to the defend-
ant's transcribed statement. When defense counsel objected that de-
fendant's statements had not yet been received into evidence, the
court overruled the objection and ruled that the sheriff could use the
transcript to refresh his memory. Whereupon the sheriff, rather than
refreshing his memory, read the defendant's statement into the rec-
ord. The defendant did not object. The defendant on appeal claimed
that the court had erroneously allowed the sheriff to use the state-
ments to refresh his memory. The court of appeals properly rejected
the appeal, holding that a witness may use writings that have not
been admitted into evidence to refresh his or her memory. The court
noted that while the sheriff should not have read the statement into
the record, the defendant did not preserve the issue for appeal because
defense counsel failed to object or move to strike the reading of the
statement into the record.366

E. FEDERAL VARIATION

Federal Rules of Evidence 612 varies from Nebraska's Rule 612 in
two important respects: first, the federal rule distinguishes between
writings used to refresh while testifying from writings used to refresh
before testifying; second, the federal rule expressly recognizes the
overlap between Rule 612 and the federal Jencks Act. 36 7

1. The "Before Testifying" Qualification

Nebraska patterned its Rule 612 after the rule proposed by the
Supreme Court, but rejected by Congress. Congress modified Federal
Rules of Evidence 612 to permit the opponent to obtain inspection,
cross-examination and production of writings used to refresh before

365. 1 Neb. Ct. App. 2098 (1992).
366. State v. Nelson, 1 Neb. Ct. App. 2098, 2102 (1992). The court, in dicta, sug-

gested that the statement probably would have qualified as an hearsay exception under
past recollection recorded. However, a sheriff cannot lay foundation for the past recol-
lection recorded of another person. Still, the statement would have been admissible as a
nonhearsay statement of a party opponent.

367. See 18 U.S.C. § 3500 (1948).
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testifying (as compared with "while testifying") only if "the court in its
discretion determines it is necessary in the interests of justice."36 8

The Report of the House Judiciary Committee explained:
The Committee amended the Rule so as still to require the
production of writings used by a witness while testifying, but
to render the production of writings used by a witness to re-
fresh his memory before testifying discretionary with the
court in the interests of justice, as is the case under existing
federal law. See Goldman v. United States, 316 U.S. 129
(1942). The Committee considered that permitting an ad-
verse party to require the production of writings used before
testifying could result in fishing expeditions among a multi-
tude of papers which a witness may have used in preparing
for trial.3 69

Hence, counsel under the Nebraska Rule 612 has broader discov-
ery authority to examine writings used to refresh than under Federal
Rule 612. However, unless the courts are willing to hold that privilege
and work product protection are waived if a witness uses the protected
materials to prepare for testifying, the practical differences between
the two rules may be closer than they appear at first blush.

2. Jencks Act: 18 U.S.C. § 3500

Federal Rule of Evidence 612 is expressly subject to the Jencks
Act,3 70 subdivision (a) of which provides:

In any criminal prosecution brought by the United States, no
statement or report in the possession of the United States
which was made by a Government witness or prospective
Government witness (other than the defendant) shall be the
subject of subpena, discovery, or inspection until said witness
has testified on direct examination in the trial of the case.3 7 1

The Act serves to protect the disclosure of governmental files. Disclo-
sure of items falling within the purview of the Jencks Act are gov-
erned by its terms. However, once the witness testifies, the Jencks
Act permits the testing of credibility and memory in much the same
fashion as Rule 612 anticipates. Some differences between the Jencks
Act and Rule 612 are worth noting. The Jencks Act, but not Rule 612,
applies only to: (1) criminal cases; (2) government witnesses; (3) state-
ment of witnesses; (4) does not require that the prior statement be
consulted for purposes of refreshing memory; and (5) subdivision (d)

368. See FED. R. EVID. 612.
369. H.R. REP. No. 650, 93d Cong., 1st Sess. (1973), reprinted in 1974 U.S.C.C.A.N.

7075, 7086.
370. 18 U.S.C. § 3500 (1948).
371. Id.
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expressly provides the remedy for noncompliance: striking the testi-
mony or in exceptional cases, granting a mistrial.

XIII. SECTION 27-613 ("RULE 613"): PRIOR STATEMENTS OF
WITNESSES; EXAMINING WITNESS CONCERNING
PRIOR STATEMENT; EXTRINSIC EVIDENCE OF
PRIOR INCONSISTENT STATEMENT BY
WITNESS

A. STATEMENT OF THE RULE

(1) In examining a witness concerning a prior statement
made by him, whether written or not, the statement need not
be shown or its contents disclosed to him at that time, but on
request the same shall be shown or disclosed to opposing
counsel.
(2) Extrinsic evidence of a prior inconsistent statement by a
witness is not admissible unless the witness is afforded an
opportunity to explain or deny the same and the opposite
party is afforded an opportunity to interrogate him thereon,
or the interest of justice otherwise require. This provision
does not apply to admissions of a party-opponent as defined
in subdivision (4)(b) of section 27-801.372

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 613. The
Supreme Court Committee on Practice and Procedure commented:

The provision in subdivision (a) for disclosure to counsel pro-
tects against insinuations that a statement has been made
when none has. Subdivision (a) does not defeat Rule 1002, re-
lating to production of the original when the contents of a
writing are sought to be provided .... 373

C. FOUNDATION

1. The impeaching counsel commits the witness to an in-court posi-
tion on a factual claim or opinion.
2. Impeaching counsel either gets the witness to admit or lays foun-
dation for the introduction of extrinsic proof of a prior out-of-court in-
consistent statement given at a specific time and place. (Rule 613 does
not require that the impeaching counsel provide the witness with "an
opportunity to explain or deny" the statement prior to introduction of
the extrinsic evidence. Thus, counsel may have the witness excused

372. NEB. REV. STAT. § 27-613 (Reissue 1989).
373. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 613 cmt. (1973).
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subject to recall, then recall the witness after the extrinsic evidence
has already been introduced. If the witness is questioned about the
prior inconsistent statement and admits making it, then the examin-
ing witness is precluded from introducing extrinsic evidence of the
statement itself. If the inconsistent statement is about a collateral
point, then the collateral evidence rule precludes introducing extrinsic
evidence to impeach).

(i) Written Prior Statement

If the prior statement is written: (i) have the statement marked
for identification purposes; (ii) show the writing to opposing counsel'or
reference the page, paragraph and line if opposing counsel has a copy;
(iii) authenticate the statement by having the witness identify the doc-
ument and explain the basis for the identification; (iv) offer the state-
ment into evidence for impeachment purposes as a prior inconsistent
statement; (v) respond to any evidentiary objections; and (vi) ask for
permission to publish to the jury.

(ii) Deposition Testimony

If the statement was made during a deposition, ask: (i) whether
the witness previously testified at a deposition; (ii) whether the wit-
ness was represented by counsel at the deposition; (iii) whether the
witness' testimony was recorded by a court reporter; (iv) whether the
witness was put under oath; (v) whether upon completion of the depo-
sition the witness had an opportunity to read and correct the deposi-
tion of clerical errors; (vi) whether the witness read the deposition and
adopted it as a true and accurate copy of the witness' testimony by
signing the transcript without any changes; and (vii) read the incon-
sistent statement into the record.

(iii) Oral Prior Statement

If the prior statement was oral, other than a deposition, lay foun-
dation for the statement by having the sponsoring witness either: (i)
admit to the fact that he or she had previously made a prior inconsis-
tent statement or have the sponsoring witness testify that he or she
was present at a time and place Where the party to be impeached had
made a prior statement; (ii) establish the inconsistency between the
in-court and out-of-court statement; (iii) offer testimony regarding the
statement; (iv) respond to any evidentiary objections; and (v) have the
witness testify to the prior inconsistent statement.

[Vol: 28



EVIDENTIARY RULES FOR WITNESSES

D. INTERPRETIVE ANALYSIS

1. (Cross)-Examining A Witness Concerning Prior Statements

Impeachment by prior inconsistent statements represents one of
the traditional common law grounds of impeachment. However, the
common law required that counsel lay careful and specific foundation
before introducing extrinsic proof a prior inconsistent statement. The
traditional foundational requirements can be traced to Queen Caro-
line's Case3 74 which laid down the requirement that before a cross-
examiner can question a witness about a prior inconsistent statement
the witness had to be shown the writing and given the opportunity to
explain or deny it. Only if the witness denied making the statement
or failed to admit it, could the examining party proceed to prove the
prior statement.

The Nebraska courts adopted a form of the rule of Queen. Caro-
line's Case in Cropsey v. Averill.375 According to the Cropsey rule en-
forced in Nebraska for nearly a century, before a witness could be
questioned regarding a prior inconsistent statement, the, examining
party had to call the attention of the witness to the prior writing, iden-
tifying the time and place of its execution, the addressee and its genu-
ineness.3 76 Thereupon, the cross-examiner had to read the statement
into the record before any questions could be asked of the witness rela-
tive to any discrepancies.

The Nebraska Supreme Court in 1975 on the authority of the Pro-
posed Nebraska Rules of Evidence (1973) overruled Cropsey in State v.
Wilmore.377 The court stated that in impeaching by an inconsistent
statement the witness need not be given an opportunity in advance to
explain or deny the statement and the statement need not be intro-
duced in advance of the impeachment. The adoption of Rule 613 codi-
fied this result. Consequently, much of the opportunity to explain the
apparent inconsistencies will arise in the context of surrebuttal by the
party impeached, an opportunity that the trial court cannot prohibit
even though it is no longer foundationally required.378

2. Extrinsic Evidence of Prior Inconsistent Statements by Witness

One thing is clear about the effect of Rule 613, the foundational
requirement that "the witness to be impeached be given an opportu-

374. 129 Eng. Rep. 976 (1820).
375. 8 Neb. 151 (1879).
376. See Draper v. Taylor, 58 Neb. 787, 79 N.W. 709 (1899); Thompson v. Wertz, 41

Neb. 31, 59 N.W. 518 (1894).
377. 192 Neb. 807, 813-15, 224 N.W.2d 756, 759-60 (1975).
378. Harmon Cable Communications v. Scope Cable Television, Inc., 237 Neb. 871,

892, 468 N.W.2d 350, 364 (1991).
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nity to explain or deny the apparent inconsistent statement prior to its
introduction... may be met either before or after the introduction of
the impeaching evidence."3 79 The rule, in effect, permits tactical
considerations when using prior inconsistent statements for
impeachment.

The court in State v. Johnson38 0 explained some of the tactical
choices and the corresponding consequences connected with impeach-
ment by prior inconsistent statement. Johnson involved charges of
first degree sexual assault on a minor. Prior to trial, the victim and
his mother, who at the time were living with the defendant, had made
conflicting statements regarding whether the assault had ever oc-
curred. When questioned at trial about the prior inconsistent state-
ments, the child-victim explained that he earlier had recanted his
accusations at the direction of his mother because the defendant had
threatened that the victim would be "taken away" from the mother if
"the truth" came out.38 1 Because the victim had admitted to and ex-
plained the earlier denial of the assault, the trial judge ruled that ex-
trinsic evidence of the prior inconsistent statements was inadmissible.
Rejecting the defendant's appeal that the court had erred in refusing
to admit the prior inconsistent statement, the Nebraska Supreme
Court explained the strategic alternatives in impeaching by prior in-
consistent statement:

Depending on counsel's strategy, the inconsistent statement
can be introduced prior to giving the declarant an opportunity
or chance to explain. However, if counsel chooses to question
the declarant concerning the inconsistent statement before
introducing the extrinsic evidence of the inconsistent state-
ment, and if the declarant admits making the inconsistent
statement, counsel may not introduce extrinsic evidence of
the inconsistent statement.38 2

The court in Johnson held that when the victim and his mother admit-
ted giving prior statements they had contradicted their in-court testi-
mony making extrinsic proof irrelevant. Accordingly, the judge had

379. State v. Price, 202 Neb. 308, 323, 275 N.W.2d 82, 91 (1979) (citing G. Michael
Fenner, Competency and Examination of Witnesses Under Article VI of the Federal
Rules of Evidence and the Nebraska Rules of Evidence Rules, 9 CREIGHTON L. REV. 559,
599 (1976)).

380. 220 Neb. 392, 370 N.W.2d 136 (1985).
381. State v. Johnson, 220 Neb. 392, 394, 370 N.W.2d 136, 138 (1985).
382. Id. at 401, 370 N.W.2d at 142 (citing State v. Packett, 206 Neb. 548, 294

N.W.2d 605 (1980); State v. Drew, 216 Neb. 685, 344 N.W.2d 923 (1984); 3 J. WEINSTEIN
& M. BERGER, WEINSTEIN'S EVIDENCE § 613[04] (1982)).
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been correct in refusing to admit extrinsic evidence of the prior incon-
sistent statement for impeachment purposes. 383

3. Party-Opponent Exception

Rule 613(2) excepts statements of party-opponents from the re-
quirement that a witness must be given an opportunity to explain or
deny prior inconsistent statements. This makes perfect sense because
given the fact that section 27-801(4)(b) classifies such statements as
nonhearsay, the offering party does not have to establish inconsis-
tency as a foundation for admissibility.

The Nebraska Supreme Court explained the party-opponent ex-
ception to Rule 613 in Howard v. State Farm Mutual Automobile Ins.
Co. 384 In Howard the plaintiff complained on appeal that the defend-
ant had impeached him with a prior inconsistent statement without
laying proper foundation. The Nebraska Supreme Court held that it
was irrelevant whether a proper foundation had been laid for a 613
impeachment because the statement was admissible as rebuttal testi-
mony of a party-opponent. In justification of the rule, the court quoted
McCormick's explanation:

If a party takes the stand as a witness, and the adversary
desires to use a prior inconsistent statement of the witness,
the statement is receivable in two aspects, first as the admis-
sion of the opposing party, and second, as an inconsistent
statement to impeach the witness. In the first aspect, it is
relevant evidence upon the fact issues; in the second aspect, it
is not. In jurisdictions requiring traditional foundation ques-
tions for impeachment, the requirement is almost universally
held inapplicable. There is less danger of surprising a party
than a witness, and the party will have ample opportunity for
denial or explanation after the inconsistent statement is
proved. 385

The court in State v. Antillon38 6 went to great lengths to explain
that a victim in a criminal case does not qualify as a "party" for the
purposes of the Rule 613 exception. The court provided three different
tests for determining who qualifies as a "party": (1) "A 'party' is a per-
son whose name is designated on the record as a plaintiff or defend-

383. Similarly, the court in State v. Packett, 206 Neb. 548,554,294 N.W.2d 605,609
(1980) upheld the trial court's exclusion of a tape of the witness' out-of-court statement
because the witness admitted making the prior contradictory statement.

384. 242 Neb. 624, 496 N.W.2d 862 (1993).
385. Howard v. State Farm Mut. Auto. Ins. Co, 242 Neb. 624, 636, 496 N.W.2d 862,

870 (1993); see Hyde v. Cleveland, 203 Neb. 420, 426-27, 279 N.W.2d 105, 110-11 (1979).
386. 229 Neb. 348, 426 N.W.2d 533 (1988).
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ant";38 7 (2) "A party, in general, is one who has a right to control the
proceedings, to make a defense, to adduce and cross-examine wit-
nesses, and to appeal from the judgment";38 8 and (3)" 'Party' is a tech-
nical word with a precise meaning. It refers to those by or against
whom a legal suit is brought; the party plaintiff or defendant."38 9

After concluding that the child-victim of a sexual assault did not
qualify as a party, the court concluded that the trial court had not
erred in sustaining the state's improper impeachment objection to de-
fense counsel's cross-examination of another witness regarding the
victim's prior inconsistent statements. The Nebraska Supreme Court,
therefore, agreed with the trial court that such cross-examination con-
stituted "'improper impeachment of a witness who's testified and who.
is available for cross-examination.' -390

The Nebraska Supreme Court's analysis, however, seems con-
fused. The very point of Rule 613's abandonment of the polite rule
announced in Queen Caroline's Case3 9z is that a party impeaching a
witness on the basis of a prior inconsistent statement can now be quite
rude about the way the prior inconsistent statement is introduced.
The court's comment in Antillon implies that before extrinsic evidence
of a prior inconsistent statement is admissible of a non-party witness,
the declarant on cross-examination must be given an opportunity to
explain or deny the statement. However, the opposite is true. Rule
613 allows a witness to testify regarding a prior inconsistent state-
ment of another witness, regardless of whether the witness to be im-
peached has already been confronted with the inconsistency during
cross-examination. The opportunity to explain or deny in this case
could have been satisfied by either the state or defense recalling the
impeached witness in rebuttal or surrebuttal. Indeed, the very fact
that the state could have requested an opportunity during rebuttal for
the witness to explain the inconsistencies may be sufficient to satisfy
the foundational "opportunity" requirement. 39 2

387. State v. Antillon, 229 Neb. 348, 354, 426 N.W.2d 533, 538 (1988) (citing M&A
Electric Power Cooperative v. True, 480 S.W.2d 310 (Mo. App. 1972)).

388. Id. at 354, 426 N.W.2d at 538 (citing City of Chattanooga v. Swift, 442 S.W.2d
257 (Tenn. 1969); Gibbons v. Belt, 33 N.W.2d 374 (Iowa 1948)).

389. Id. at 354, 426 N.W.2d at 538.
390. Id. (quoting the trial transcript).
391. 129 Eng. Rep. 976 (1820), referenced in FED. R. EVID. 613 advisory committee's

note. See 56 F.R.D. 183, 278 (1973).
392. See Wilmington Trust Co. v. Manufacturer Life Ins. Co., 749 F.2d 694 (11th

Cir. 1985). In Wilmington the court validated impeachment by prior inconsistent state-
ments during rebuttal testimony, even though the witness had not been cross-examined
about the inconsistent statement. The court added that the objecting party could have
provided the witness an opportunity to explain or deny the inconsistency during
surrebuttal.
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, The Nebraska Supreme Court has regularly permitted use of ad-
missions as rebuttal testimony even where inconsistent with the
party's testimony and even though the party on cross-examination has
never been cross-examined regarding the alleged prior inconsistent
statement.393

5. Collateral Evidence Rule and Prior Inconsistent Statements

In McCune v. Neitze1394 the Nebraska Supreme Court held that
the common law exclusion of extrinsic evidence of collateral facts to
impeach survived the codification of the rules of evidence. McCune in-
volved a slander action where the defendant falsely accused the plain-
tiff of having AIDS. The plaintiff denied during cross-examination
that a friend of his had recently died from AIDS. The trial court there-
after denied the defendant's motion to introduce impeachment testi-
mony that the plaintiff had told his doctor that his best friend had
recently died from AIDS. Affirming on appeal, the court explained
that because the statement was relevant only for purposes of self-
contradiction, the trial court had properly excluded the rebutting
evidence:

A' witness may not be impeached by producing extrinsic evi-
dence of collateral facts to contradict the first witness' asser-
tions about those facts. A witness' prior inconsistent
statement may be used to impeach the witness only on mat-
ters relevant to and otherwise admissible on some issue in
the case tried.3 95

E. FEDERAL VARIATION

Because Nebraska Rule of Evidence 613 adopts verbatim Federal
Rule of Evidence 613 there should be no variation in application.

XIV. SECTION 27-614 ("RULE 614"): CALLING AN
INTERROGATION OF WITNESSES BY JUDGE;
OBJECTIONS

A. STATEMENT OF THE RULE

(1) The judge may, on his own motion or at the suggestion of
a party, call witnesses, and all parties are entitled to cross-
examine witnesses thus called.

393. See Fortin v. Hike, 205 Neb. 344, 287 N.W.2d 681 (1980); Hyde v. Cleveland,
203 Neb. 420, 279 N.W.2d 105 (1979).

394. 235 Neb. 754, 457 N.W.2d 803 (1990).
395. McCune v. Neitzel, 235 Neb. 754, 760, 457 N.W.2d 803, 808-09 (1990) (citing

State v. Watkins, 227 Neb. 677, 419 N.W.2d 660 (1988); Jones v. Tranisi, 212 Neb. 843,
326 N.W.2d 190 (1982)).
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(2) The judge may interrogate witnesses, whether called by
himself or by a party.
(3) Objections to the calling of witnesses by the judge or to
interrogation by him may be made at the time or at the next
available opportunity when the jury is not present.396

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 614. Ne-
braska's Supreme Court Committee on Practice and Procedure
commented:

The rule preserves the common law power of the court to call
and interrogate witnesses and allows for objections, motions
to strike and cross-examination. Participation by the court
should be rare, particularly because the court cannot com-
ment upon the evidence. Abuse remains controllable by the
appellate process. 397

C. FOUNDATION

If a judge commences examining any witness then counsel should
object at the earliest opportunity when the jury is not present.

D. INTERPRETIVE ANALYSIS

The brief comments made by Nebraska's Supreme Court Commit-
tee on Practice and Procedure highlight the fact that while the com-
mon law permits a trial judge to both call and examine witnesses, this
power should be used rarely. Any judge who becomes too involved in
the litigation process threatens both jury impartiality and the adver-
sarial system of justice. Indeed, Rule 614 must be read in the context
of both Rule 605 and the prohibition against the judge commenting on
the evidence. Rule 605 disqualifies the judge from testifying as a wit-
ness because by giving testimony the judge implicitly aligns himself or
herself with a party, a theory of the case, or an issue. Also the prohibi-
tion against the judge commenting upon the evidence enhances the
impartiality of the process. In a similar vein, a judge who becomes
actively involved in calling and interrogating witnesses also threatens
the partiality of the litigation process. The Nebraska Supreme Court's
cautious recognition of the trial court's discretionary authority to call
and examine witnesses can be explained by this concern over preserv-
ing the impartiality of the trial process.

396. NEB. REV. STAT. § 27-614 (Reissue 1989).
397. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 614 cmt. (1973).
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1. Calling by Judge

In In re Interest of Blythman,3 98 a civil mental health commit-
ment proceeding against an untreatable sexual sociopath, the appel-
lant argued on appeal that the Board of Mental Health had no
authority to order testimony by an independent psychiatrist prior to
finding that the subject is mentally ill and dangerous. Noting that
Nebraska Revised Statutes section 83-1059 (Reissue 1976) makes the
general rules of evidence applicable to mental health commitment pro-
ceedings, the court held that "[s]ection 27-614 authorizes a judge, on
his own motion, to call witnesses, in which event all parties are enti-
tled to cross-examine such witnesses."399

2. Interrogation by Judge

Rule 614 clearly permits the trial judge's questioning of witnesses
from the bench during the trial. Based upon this authority, the Ne-
braska Supreme Court in Veik v. Tilden Bank40 0 rejected with little
comment an appeal predicated upon a court's questioning of wit-
nesses. The court observed that "[an examination of the questioning
does not indicate any impropriety, nor was it extensive."4 0 ' However,
the Nebraska Supreme Court has indicated that the judge must be
careful to avoid an appearance of an adversarial role in the litigation.
As the court explained in State v. Brehmer:40 2

'However this right' . . . should be very sparingly exercised,
and generally counsel for the parties should be relied on and
allowed to manage and bring out their own case. The actions
of the judge in this respect should never be such as to war-
rant any assertion that they were with a view to assistance of
the one or the other party to the cause.'40 3

Again, in State v. Fix,40 4 a driving under the influence of alcohol
case, the Nebraska Supreme Court, while upholding the verdict
against defendant's claim that the county judge had abused his discre-
tion in questioning the witnesses, discouraged the practice of judicial
examination of witnesses:

While, generally, the trial court should leave the trial of a
lawsuit to the lawyers, there is statutory authority for the

398. 208 Neb. 51, 302 N.W.2d 666 (1981).
399. In re Interest of Blythman, 208 Neb. 51, 62, 302 N.W.2d 666, 673 (1981).
400. 200 Neb. 705, 265 N.W.2d'214 (1978).
401. Veik v. Tilden Bank, 200 Neb. 705, 710, 265 N.W.2d 214, 218 (1978).
402. 211 Neb. 29, 44, 317 N.W.2d 885, 894 (1982).
403. State v. Brehmer, 211 Neb. 29, 44, 317 N.W.2d 885, 894 (1982) (quoting Fore-

most Ins. Co. v. Allied Financial Services, Inc., 205 Neb. 153, 162-63, 286 N.W.2d 740,
746 (1980)).

404. 219 Neb. 674. 365 N.W.2d 471 (1985).
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trial court to ask questions .... While we do not condone the
practice of the trial judge's interrogating witnesses so as to,
assist one or the other of the parties, we do recognize that in
certain instances it may be necessary for the trial judge to
interrogate the witness in order to develop the truth.40 5

While Rule 614 permits the judge to interrogate witnesses, the
rules are silent regarding the propriety of the jurors interrogating the
witness. The Nebraska Supreme Court in State v. Zima40 6 prohibited
juror questioning of witnesses, although Judge Shanahan, in a concur-
ring opinion recommended allowing the judge to question witnesses on
behalf of the jury.

3. Objections

The court in State v. Fix,40 7 discussed above, explained that under
Rule 614 counsel must formally object to any questions propounded by
the court to the witnesses to preserve the issue for appeal:

While we recognize that counsel may find it uncomfortable to
object to questions propounded by the court, nevertheless,
§ 27-614 makes it clear that such objections must be made,
and provides an opportunity to do so without prejudicing the
jury in the event that one should be present. In the instant
case, of course, there was no jury, and counsel should have
indicated for the record any objections he may have had to
questions propounded by the court. 40 8

E. FEDERAL VARIATION

Because Nebraska Rule of Evidence 614 adopts verbatim Federal
Rule of Evidence 614 there should be no variation in application.

XV. SECTION 27-615 ("RULE 615"): EXCLUSION OF
WITNESSES; EXCEPTIONS

A. STATEMENT OF THE RULE

At the request of a party the judge shall order witnesses ex-
cluded so that they cannot hear the testimony of other wit-
nesses, and he may make the order on his own motion. This
rule does not authorize exclusion of (1) a party who is a natu-
ral person, or (2) an officer or employee of a party which is not

405. State v. Fix, 219 Neb. 674, 677, 365 N.W.2d 471, 473 (1985) (citing Pitt v.
Checker Cab Co., 217 Neb. 600, 350 N.W.2d 507 (1984); State v. Brehmer, 211 Neb. 29,
317 N.W.2d 885 (1982); Foremost Ins. Co. v. Allied Financial Services, Inc., 205 Neb.
153, 286 N.W.2d 740 (1980)).

406. 237 Neb. 952, 468 N.W.2d 377 (1991).
407. 219 Neb. 674, 365 N.W.2d 471 (1985).
408. Fix, 219 Neb. at 677, 365 N.W.2d at 474.
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a natural person designated as its representative by its attor-
ney, or (3) a person whose presence is shown by a party to be
essential to the presentation of his cause. 40 9

B. LEGISLATIVE HISTORY

Nebraska adopted verbatim Federal Rule of Evidence 615. The
Nebraska Supreme Court Committee on Practice and Procedure
commented:

Prior Nebraska law permitted, but did not require, sequestra-
tion. Chicago, B. & Q. R.R. Co. v. Kellogg, 54 Neb. 138, 74
N.W. 403 (1898). Under the rule, therefore, Chicago, B.& Q.
R.R. Co. v. Kellogg would be superseded.4 10

C. FOUNDATION

In seeking a sequestration order, counsel should make explicit
any limitations regarding witnesses coordinating their testimony
either by in-court attendance, or out-of-court review of prior testimony
of other witnesses.

D. INTERPRETIVE ANALYSIS

This mandatory sequestration rule permits either party to re-
quest the exclusion of witnesses as a method of inhibiting collusion
between the witnesses. Counsel would do well to request a broad
sequestration order informing the witnesses of the purpose of seques-
tration and barring anyone, including counsel, from informing pro-
spective witnesses of the testimony of previous witnesses.

1. The Rule

2. Exceptions

Rule 615 excepts parties, their representatives and essential per-
sons. The trial judge possesses discretion determining who qualifies
as a person whose presence is essential to the presentation of his
cause.

(i) Victims

Victims in criminal cases often qualify as persons whose presence
is essential to the presentation of the case. For example, in State v.
Eynon4 1 1 the Nebraska Supreme Court, in rejecting defense counsel's

409. NEB. REV. STAT. § 27-615 (Reissue 1989).
410. NEBRASKA SUPREME COURT COMMITTEE ON PRACTICE AND PROCEDURE, PRO-

POSED NEBRASKA RULES OF EVIDENCE 615 cmt. (1973).
411. 197 Neb. 734, 250 N.W.2d 658 (1977).
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argument that the court erred in not excluding the victim from the
courtroom during the testimony of other witnesses, affirmed the trial
court's determination that "in this case the victim comes within the
exception [for essential persons]." 4 12 Again in State v. Richter,4 13 a
forcible sexual assault case, the Nebraska Court of Appeals, on the
authority of Eynon, rejected defense counsel's argument that the court
erred in permitting the victim to hear testimony after she testified de-
spite the fact that the state indicated that it might call her again. In
effect, the court conceded that her status as a victim of a forcible sex-
ual assault qualified her as an essential person.

(ii) Experts

Undoubtedly the most commonly accepted category of "essential
persons" includes a party's expert. For example, in State v. Jack-
son 4 14 the Nebraska Supreme Court held that a trial court had not
abused its discretion by allowing the State's expert witness to be pres-
ent in the courtroom during the entire trial notwithstanding defend-
ant's sequestration motion.4 15 The court noted that the prosecution
had informed the court why the presence of the State's expert was
essential to the State's case and added that the prosecutory had desig-
nated the expert as the State's representative for purposes of avoiding
the sequestration order. Similarly, the court in State v. Ryan 4 16 held
that even without formally designating an expert psychiatrist as the
state's representative,. such a witness, especially a non-testifying ex-
pert, may be justified under Rule 615(3) as a person whose presence is
essential to the presentation of its case.

E. FEDERAL VARIATION

Because Nebraska Rule of Evidence 615 adopts verbatim Federal
Rule of Evidence 615 there should be no variation in application.

412. State v. Eynon, 197 Neb. 734, 738, 250 N.W.2d 658, 661 (1977).
413. 3 Neb. Ct. App. 459 (1993).
414. 231 Neb. 207, 435 N.W.2d 893 (1989).
415. State v. Jackson, 231 Neb. 207, 213, 435 N.W.2d 893, 898 (1989).
416. 233 Neb. 74, 444 N.W.2d 610 (1989).
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