
THE NEBRASKA "BRIGHT LINE" RULE: THE
AUTOMATIC DISQUALIFICATION OF A LAW

FIRM DUE TO A NEW LAWYER'S OR
NONLAWYER'S PRIOR AFFILIATIONS ...

SENSIBLE SOLUTION OR SERIOUS SETBACK?

I. INTRODUCTION

The Nebraska Supreme Court recently adopted a "bright line"
rule to deal with the issue of disqualification of a law firm due to that
firm's hiring of a new attorney.' A law firm's hiring of a new attorney
could create a conflict of interest caused by that attorney's prior affilia-
tions.2 The supreme court's bright line rule automatically disqualifies
the new firm from representing a client if the moving attorney's prior
firm represented an adverse party in a substantially related matter.3

In the 1993 decision in State ex rel. FirsTier Bank, N.A., Omaha v.
Buckley, 4 the court first established the bright line rule in a case in-
volving an attorney switching firms.5 The court later extended the
bright line rule in its decision in State ex rel. Creighton University v.
Hickman6 to disqualify a law firm which employed as a clerical assis-
tant a former attorney who had been disbarred.7 In June of 1994,
Chief Justice William C. Hastings stated his intention not to exempt
law clerks and staff members from the bright line rule.8 A week later,
the Nebraska Advisory Committee circulated a draft Advisory Opin-
ion which would automatically disqualify a law firm due to a new law-
yer's or nonlawyer's prior affiliations and deny the law firm the
opportunity to save itself by erecting a "screen."9

This Comment will first review the tests used by courts through-
out the United States to deal with the issue of whether to disqualify a
law firm due to a moving attorney's imputed confidences. 10 This Com-
ment will then discuss the bright line rule used in Nebraska and com-

1. State ex rel. FirsTier Bank, N.A., Omaha v. Buckley, 244 Neb. 36, 45, 503
N.W.2d 838, 844 (1993).

2. See infra notes 47-130 and accompanying text.
3. FirsTier Bank, N.A., Omaha, 244 Neb. at 41, 503 N.W.2d at 842.
4. 244 Neb. 36, 503 N.W.2d 838 (1993).
5. FirsTier Bank, N.A., Omaha, 244 Neb. at 41, 503 N.W.2d at 842.
6. 245 Neb. 247, 512 N.W.2d 374 (1994).
7. State ex rel. Creighton Univ. v. Hickman, 245 Neb. 247, 252, 512 N.W.2d 374,

378 (1994).
8. Letter from Chief Justice William C. Hastings, Nebraska Supreme Court, to

Harvey S. Perlman, Dean, University of Nebraska College of Law (June 3, 1994).
9. Letter from Deryl F. Hamann, Chairman of the Advisory Committee, to Mem-

bers of the Advisory Committee (June 13, 1994).
10. See infra notes 14-136 and accompanying text.
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pare it to the rules used in other jurisdictions." This Comment will
then analyze the potential ramifications of the bright line rule. 12 This
Comment concludes that the bright line rule is ill-advised due to the
harm caused to the legal profession and to clients. 13

II. RULES FROM OTHER JURISDICTIONS REGARDING
DISQUALIFICATION DUE TO CONFLICTS OF
INTEREST

A. ETHICAL RULES FOR ATORNEYS

1. The Model Code and Former Clients

In 1969, the American Bar Association ("A.B.A.") enacted the
Model Code of Professional Responsibility ("Model Code").14 The rele-
vant portions of the Model Code dealing with interests adverse to for-
mer clients are Canon .4 and Canon 9.15 Canon 4 provides that a
lawyer shall not reveal the confidences and secrets of any client, in-
cluding not using the confidences and secrets of a client "to the disad-
vantage of the client" or "for the advantage of himself."16 Confidences

11. See infra notes 225-43 and accompanying text.
12. See infra notes 244-301 and accompanying text.
13. See infra notes 225-309 and accompanying text.
14. See SELECTED STATUTES, RULES AND STANDARDS ON THE LEGAL PROFESSION 233

(John S. Dzienkowski ed., 1993).
15. See Nemours Found. v. Gilbane, Aetna, Federal Ins. Co., 632 F. Supp. 418, 423

(D. Del. 1986).
16. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 4 (1993). DR 4-101

provides:
(A) "Confidence" refers to information protected by the attorney-client privi-
lege under applicable law, and "secret" refers to other information gained in the
professional relationship that the client has requested be held inviolate or the
disclosure of which would be embarrassing or would be likely to be detrimental
to the client.
(B) Except when permitted under DR 4-101(C), a lawyer shall not knowingly:

(1) Reveal a confidence or secret of his client.
(2) Use a confidence or secret of his client to the disadvantage of the client.
(3) Use a confidence or secret of his client for the advantage of himself or of

a third person, unless the client consents after full disclosure.
(C) A lawyer may reveal:

(1) Confidences or secrets with the consent of the client or clients affected,
but only after full disclosure to them.

(2) Confidences or secrets when permitted under Disciplinary Rules or re-
quired by law or court order.

(3) The intention of his client to commit a crime and the information nec-
essary to prevent the crime.

(4) Confidences or secrets necessary to establish or collect his fee or to de-
fend himself or his employees or associates against an accusation of wrongful
conduct.
(D) A lawyer shall exercise reasonable care to prevent his employees, associ-
ates, and others whose services are utilized by him from disclosing or using
confidences or secrets of a client, except that a lawyer may reveal the informa-
tion allowed by DR 4-101(C) through an employee.

MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 4-101 (1993).
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must be preserved after the employment relationship ends.17 Canon 9
is entitled "A Lawyer Should Avoid Even the Appearance of Profes-
sional Impropriety." i s Courts use Canons 4 and 9 together to deal
with attorneys representing interests adverse to a former client. 19

By requiring confidences to be preserved, the Model Code accom-
plishes three goals.20 First, the Model Code promotes an environment
that encourages a client to reveal all information to the attorney, en-
abling the attorney to adequately represent the client.21 Second, the
Model Code creates a fair judicial system whereby an attorney has no
unfair advantage due to possessing a former client's confidences. 22 Fi-
nally, the Model Code ensures that the public maintains a favorable
perception of the legal profession and judicial system.23

2. The "Substantially Related" Test

The "substantially related" test is the starting point to determine
whether attorneys and their firms should be disqualified for repre-
senting an interest adverse to a former client.24 To disqualify an at-
torney from representing interests adverse to a former client, courts
reason that the subject matters of the present and former clients must
be the same or substantially related.25 Judge Edward Wenfield devel-
oped this test in T.C. Theatre Corporation v. Warner Brothers Pic-
tures.26 T.C. Theatre stemmed from two cases involving an antitrust
lawsuit by a local theater against numerous motion picture distribu-
tors.2 7 An attorney who represented the theater had formerly repre-
sented one of the distributors in an antitrust suit. 28 To disqualify the
attorney, Judge Wenfield noted that:

17. MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 4-6 (1993).
18. See id. Canon 9.
19. See Nemours Found., 632 F. Supp. at 423.
20. See infra notes 21-23 and accompanying text.
21. See Hughes v. Paine, Webber, Jackson & Curtis, Inc., 565 F. Supp. 663, 666

(N.D. Ill. 1983).
22. Id.
23. Id. at 667.
24. Cromley v. Board of Educ. of Lockport Township High School Dist. 205, 17 F.3d

1059, 1064 (7th Cir. 1994); Novo Terapeutisk Laboratorium A/S v. Baxter Travenol
Lab., Inc., 607 F.2d 186, 193 (7th Cir. 1979) (en banc).

25. See Schiessle v. Stephens, 717 F.2d 417, 420 (7th Cir. 1983); Nemours Found.,
632 F. Supp. at 422; T.C. Theatre Corp. v. Warner Bros. Pictures, 113 F. Supp. 265, 268-
69 (S.D.N.Y. 1953).

26. 113 F. Supp. 265, 267 (S.D.N.Y. 1953); Kevlik v. Goldstein, 724 F.2d 844, 850-
51 (1st Cir. 1984).

27. See T.C. Theatre Corp., 113 F. Supp. at 267 (in which attorney Cooke repre-
sented T.C. Theatre in an action against Universal Pictures Co., Inc. and Universal
Film Exchange, Inc.); United States v. Paramount Pictures, Inc., 334 U.S. 131 (1948) (in
which attorney Cooke represented Universal Pictures Co., Inc. and Universal Film Ex-
change, Inc.).

28. T.C. Theatre Corp., 113 F. Supp. at 267.
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[T]he former client need show no more than that the matters
embraced within the pending suit wherein his former attor-
ney appears on behalf of his adversary are substantially re-
lated to the matters or cause of action wherein the attorney
previously represented him, the former client. The court will
assume that during the course of the former representation
confidences were disclosed to the attorney bearing on the sub-
ject matter of the representation. It will not inquire into their
nature and extent. Only in this manner can the lawyer's duty
of absolute fidelity be enforced and the spirit of the rule relat-
ing to privileged communications be maintained.29

Federal courts in every circuit have adopted a form of the "sub-
stantially related" test.30 The majority of state courts also apply a
form of the test.3 1 In 1983, when the A.B.A. created the Model Rules
of Professional Conduct ("Model Rules"), the test was included under
Rule 1.9(a). 3 2

The United States Court of Appeals for the Seventh Circuit has
developed a three-part test to determine whether a substantial rela-
tionship exists. 33 Under the test, a court must determine: (1) the
scope of the former legal employment; (2) the reasonableness of con-
cluding that confidences were shared in the prior representation; and
(3) the relevance of the confidences to the current litigation.34 In

29. Id. at 268-69.
30. See Kevlik, 724 F.2d at 850-51; Evans v. Artek Sys. Corp., 715 F.2d 788, 791

(2d Cir. 1983); Akerly v. Red Barn Sys., Inc., 551 F.2d 539, 543-44 (3d Cir. 1977);
Duncan v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 646 F.2d 1020, 1028 (5th Cir.
1981), cert. denied, 454 U.S. 895 (1981); General Elec. Co. v. Valeron Corp., 608 F.2d
265, 267 (6th Cir. 1979), cert. denied, 445 U.S. 930 (1980); LaSalle Nat'l Bank v. Lake
County, 703 F.2d 252, 255 (7th Cir. 1983); Arkansas v. Dean Foods Prods. Co., Inc., 605
F.2d 380, 383-84 (8th Cir. 1979); Trone v. Smith, 621 F.2d 994, 998 (9th Cir. 1980);
Smith v. Whatcott, 757 F.2d 1098, 1100 (10th Cir. 1985); Cox v. American Cast Iron
Pipe Co., 847 F.2d 725, 728-29 (11th Cir. 1988); Stitz v. Bethlehem Steel Corp., 650 F.
Supp. 914, 916 (D. Md. 1987); Williamsburg Wax Museum, Inc. v. Historic Figures, Inc.,
501 F. Supp. 326, 328 (D. D.C. 1980), aff'd sub nom., National Souvenir Ctr., Inc. v.
Historic Figures, Inc., 728 F.2d 503 (D.C. Cir. 1984), cert. denied sub noma., C.M.
Uberman Enter., Inc. v. Historic Figures, Inc., 469 U.S. 825 (1984).

31. Gary S. Hess, Disqualification of Attorneys and Their Firms for Conflict of In-
terest: A Lack of Consistency in Both Federal and State Courts, 26 WASHBURN L.J. 493,
515 (1987).

32. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.9(a) (1993). Rule 1.9(a)
states:

A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in
which that person's interests are materially adverse to the interests of the for-
mer client unless the former client consents after consultation.

Id.
33. Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d 221, 225 (7th Cir. 1978);

LaSalle Nat'l Bank, 703 F.2d at 255-56.
34. Westinghouse Elec. Corp., 588 F.2d at 225.
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LaSalle National Bank v. Lake County,35 a law firm which repre-
sented a client against Lake County hired the former Civil Division
Head of Lake County.36 The dispute involved a sewer agreement
signed prior to the attorney's association with the county, but similar
to other agreements the attorney executed for the county.37 The Sev-
enth Circuit applied the three-part substantially related test, and con-
cluded that a substantial relationship existed between the former and
current representation. 3 Even though the agreement was signed
before the county hired the attorney, the court found that the first
part of the substantially related test was satisfied because the attor-
ney was privy to a significant amount of information dealing with sim-
ilar agreements while head of a small department. 39 The court found
that the second part of the substantially related test was satisfied be-
cause the department head received confidences about the agree-
ment.40 The court found that the third part of the test was satisfied
because the lawsuit revolved around the agreement. 41

Once a court determines that a substantial relationship exists, a
presumption arises that the attorney received confidences relevant to
the present representation. 42 The majority of the federal circuits hold
this presumption to be irrebuttable. 43 In other words, attorneys are
denied the opportunity to prove confidences were actually revealed to
them.44 The United States District Court for the Southern District of

35. 703 F.2d 252 (7th Cir. 1983).
36. LaSalle Nat'l Bank, 703 F.2d at 253-54.
37. Id. at 254.
38. Id. at 257.
39. Id. at 256.
40. Id.
41. Id. at 256-57.
42. Whatcott, 757 F.2d at 1100; Schiessle, 717 F.2d at 420; Arkansas, 605 F.2d at

384; T.C. Theatre Corp., 113 F. Supp. at 268.
43. See Whatcott, 757 F.2d at 1100 (agreeing with the majority of courts that the

presumption is irrebuttable) (citing In re Corrugated Container Antitrust Litig., 659
F.2d 1341, 1347 (5th Cir. 1981); Trone, 621 F.2d at 998-99; Arkansas, 605 F.2d at 384;
In re Multi-piece Rim Prod. Liab. Litig., 612 F.2d 377, 378 (8th Cir. 1980), cert. granted
sub nor., Firestone Tire & Rubber Co. v. Risjord, 446 U.S. 934 (1980), vacated, 449 U.S.
368 (1981); Silver Chrysler Plymouth, Inc. v. Chrysler Motors Corp., 518 F.2d 751, 754
(2d Cir. 1975). But see EZ Paintr Corp. v. Padco, Inc., 746 F.2d 1459, 1461 (Fed. Cir.
1984) (stating that the presumption is rebuttable); LaSalle Nat'l Bank, 703 F.2d at 256
(holding that the presumption that an attorney received confidences is rebuttable);
Freeman v. Chicago Musical Instrument Co., 689 F.2d 715, 722 (7th Cir. 1982) (stating
that the presumption is rebuttable); Lemelson v. Synergistics Research Corp., 504 F.
Supp. 1164, 1167 (S.D.N.Y. 1981) (stating that the presumption is rebuttable).

44. See Whatcott, 757 F.2d at 1100 (agreeing with the majority of courts that the
presumption is irrebuttable) (citing In re Corrugated Container Antitrust Litig., 659
F.2d at 1347; Trone, 621 F.2d at 998-99; Arkansas, 605 F.2d at 384; In re Multi-piece
Rim Prod. Liab. Litig., 612 F.2d at 378; Silver Chrysler Plymouth, Inc., 518 F.2d at 754
(2d Cir. 1975). But see EZ Paintr Corp., 746 F.2d at 1461 (stating that the presumption
is rebuttable); LaSalle Nat'l Bank, 703 F.2d at 256 (holding that the presumption that

1994]
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New York has reasoned that to allow attorneys the option to rebut the
presumption would defeat the purpose of the rules dealing with privi-
leged information. 45 The United States Court of Appeals for the Sec-
ond Circuit has concluded that the rebuttal would force former clients
to choose between revealing confidences or withdrawing the disqualifi-
cation motion.46

3. Imputing Disqualification to the Law Firm

a. The "Substantially Related" Test Revisited

If a court determines that a substantial relationship exists, and
the attorney is disqualified, the next issue becomes whether the attor-
ney's law firm is also disqualified. 47 Disciplinary Rule 5-105(D) of the
Model Code states that "[i]f a lawyer is required to decline employ-
ment or to withdraw from employment under a Disciplinary Rule, no
partner or associate ... may accept or continue such employment." 48

Model Rule 1.10(a) states that "[wihile lawyers are associated in a
firm, none of them shall knowingly represent a client when any one of
them practicing alone would be prohibited from doing so."4 9 Several
courts have, in fact, disqualified entire law firms due to the disqualifi-
cation of one attorney. 50

Once a court concludes that the matters are substantially related,
a second presumption arises that lawyers share confidential informa-
tion with their partners and associates. 51 Courts assume that attor-
neys in a law firm share information in order to share expertise. 52

Federal and state courts have held that the presumption of
shared confidences is irrebuttable and therefore deny attorneys the
opportunity to prove no confidences were shared.53 Courts rely on the
Model Code's prohibition of continued employment by members of the

an attorney received confidences is rebuttable); Freeman, 689 F.2d at 722 (stating that
the presumption is rebuttable); Lemelson, 504 F. Supp. at 1167 (stating that the pre-
sumption is rebuttable).

45. T.C. Theatre Corp., 113 F. Supp. at 268-69.
46. Cheng v. GAF Corp., 631 F.2d 1052, 1056 (2d Cir. 1980),judgment vacated, 450

U.S..903 (1981); India v. Cook Indus., Inc., 569 F.2d 737, 740 (2d Cir. 1978).
47. See Nemours Found., 632 F. Supp. at 424; LaSalle Nat'l Bank, 703 F.2d at 257.
48. MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 5-105(D) (1993).
49. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.10(a) (1993).
50. See Schloetter v. Railoc of Ind., Inc., 546 F.2d 706 (7th Cir. 1976); American

Can Co. v. Citrus Feed Co., 436 F.2d 1125, 1128-29 (5th Cir. 1971) (citations omitted);
Realco Services, Inc. v. Holt, 479 F. Supp. 867, 871 (E.D. Pa. 1979).

51. See Whatcott, 757 F.2d at 1101; LaSalle Nat'l Bank, 703 F.2d at 257; Arkansas,
605 F.2d at 385; In Re Yarn Processing Patent Validity Litig., 530 F.2d at 89; Amoco
Chemicals Corp. v. MacArthur, 568 F. Supp. 42, 46 (N.D. Ga. 1983).

52. • See Whatcott, 757 F.2d at 1101.
53. Hess, 26 WASHBURN L.J. at 502.
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firm or on the appearance of impropriety.5 4 Because lawyers are pre-
sumed to share their confidences, the entire law firm is disqualified.55

b. Policy Considerations Behind Disqualifying Law Firms

Courts have addressed public policy considerations when disqual-
ifying entire law firms through the imputation of client confidences.5 6

These courts balance the competing policy interests of preserving a
client's confidential information with allowing a client the right to a
choice of counsel.5 7 They have recognized that the potential for firm
disqualification has increased drastically due to law firms hiring hun-
dreds of lawyers, lawyers switching firms frequently, and law firms

54. Id. Courts also rely upon Canon 9's prohibition against the appearance of im-
propriety to disqualify a law firm after one member has been disqualified. See Kevlik,

,724 F.2d at 845; Arkansas, 605 F.2d at 387; Bicas v. Superior Court, 567 P.2d 1198,
1202-03 (Ariz. Ct. App. 1977). A court considers whether a member of the public would
see impropriety in a disqualified attorney's law firm continuing the representation of a
client. Lemaire v. Texaco, Inc., 496 F. Supp. 1308, 1309-10 (E.D. Tex. 1980). Canon 9's
purpose is to maintain public confidence in the legal profession. Woods v. Covington
County Bank, 537 F.2d 804, 813 (5th Cir. 1976). Though the conduct which is the sub-
ject of litigation may be ethical, the public may see it as unethical. Id.

Currently, a majority of courts and the bar association are reluctant to base a dis-
qualification on the appearance of impropriety except in rare cases. Donald R. McMinn,
ABA Formal Opinion 88-356: New Justification For Increased Use of Screening Devices
To Avert Attorney Disqualification, 65 N.Y.U. L. REv. 1231, 1273 (1990); see Freeman,
689 F.2d at 723 (stating that the "possible appearance of impropriety.., is simply too
weak and too slender of a reed on which to rest a disqualification order"); Board of Educ.
v. Nyquist, 590 F.2d 1241, 1247 (2d Cir. 1979) (stating that the appearance of impropri-
ety should not be used to disqualify a firm except in rare cases). This is because an
overbroad interpretation of Canon 9 defeats Canon 9's purpose of maintaining public
confidence in the legal profession. Lemaire, 496 F. Supp. at 1309-10. Unnecessary dis-
qualification of an ethical attorney can cause the public to become disillusioned. Id.

55. See Whatcott, 757 F.2d at 1101.
56. See infra notes 57-81 and accompanying text. Courts have recognized that mo-

tidns to disqualify are commonly filed as litigation tactics. See Manning v. Waring, Cox,
James, Sklar and Allen, 849 F.2d 222, 224 (6th Cir. 1988); Panduit Corp. v. All States
Plastic Mfg. Co., Inc., 744 F.2d 1564, 1576-77 (Fed; Cir. 1980); Redd v. Shell Oil Co., 518
F.2d 311, 315 (10th Cir. 1975); Lemaire, 496 F. Supp. at 1309. Motions to disqualify are
increasingly popular and often are filed for strategic purposes, because disqualifying the
opposing party's counsel is a potent weapon. Manning, 849 F.2d at 224. When deciding
the merits of a motion to disqualify, some courts consider whether the motion was
brought as a litigation tactic. See Redd, 518 F.2d at 315; Klein v. Superior Court, 244
Cal. Rptr. 226, 234 (Cal. Ct. App. 1988).

57. Manning, 849 F.2d at 224; see Atasi Corp. v. Seagate Technology, 847 F.2d 826,
833 (Fed. Cir. 1988) (stating that preserving a client's confidences should be given
greater weight than a client's right to choose counsel); Panduit Corp., 744 F.2d at 1576
(stating that the right to counsel is a significant interest); Schiessle, 717 F.2d at 419-20
(stating that courts must consider both the attorney-client relationship and counsel of
choice); MacArthur, 568 F. Supp. at 47 (stating that even though a client may suffer
delay, expense, and inconvenience, keeping client confidences is more important);
Heathcoat v. Santa Fe Int'l Corp., 532 F. Supp. 961, 966 (E.D. Ark. 1982) (stating that
the client's right of counsel must be given due consideration).
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merging.58 This causes experienced legal specialists to be concen-
trated in fewer firms.5 9

At least one court has reasoned that disqualifying law firms re-
stricts the client's right to employ and keep a qualified lawyer.60 Po-
tentially, a client could lose the benefit of longtime counsel who has
specialized knowledge of the client's situation.6 1 In 1955, the United
States Court of Appeals for the Second Circuit realized these potential
effects. 62 In Laskey Brothers of West Virginia, Inc. v. Warner Brothers,
Pictures Inc. ,63 the court allowed a law firm to represent a party even
though a partner's former firm had been disqualified from the case
before the partner moved to the new firm.64 The partner's old firm
was disqualified due to another partner's conflict of interest with the
adverse party.65 The court stated that "the net effect of an overharsh
rule of disqualification must be to hinder adequate protection of cli-
ents' interests in view of the difficulty in discovering technically
trained attorneys in specialized areas who were not disqualified, due
to their peripheral or temporally remote connections with attorneys
for the other side."66

Furthermore, courts have recognized that following an automatic
disqualification doctrine would severely restrict an attorney's move-
ment between law firms. 67 As a practice, large law firms tend to hire
more young attorneys than are actually expected to attain partnership
status.68 Courts reason that young attorneys may seriously jeopard-
ize their careers by working for a large firm for a short period of
time.6 9 A law firm would be reluctant to hire an attorney who previ-
ously worked at a large law firm if the imputation doctrine would au-

58. Manning, 849 F.2d at 224-25.
59. Id.
60. Rossworm v. Pittsburgh Coming Corp., 468 F. Supp. 168, 174 (N.D.N.Y. 1979).
61. Cook Indus., Inc., 569 F.2d at 739.
62. See infra notes 63-66 and accompanying text.
63. 224 F.2d 824 (2d Cir. 1955), cert. denied, 350 U.S. 932 (1956), cert. denied sub

nom., Paramount Film Distrib. Corp. v. Austin Theatre, 350 U.S. 932 (1956).
64. Laskey Bros. of W. Va., Inc. v. Warner Bros. Pictures, Inc., 224 F.2d 824, 827

(2d Cir. 1955) cert. denied, 350 U.S. 932 (1956), cert. denied sub nom., Paramount Film
Distrib. Corp. v. Austin Theatre, 350 U.S. 932 (1956).

65. Id. at 825.
66. Id. at 827.
67. See Schloetter, 546 F.2d at 712 n.11; Laskey Bros. of W. Va., Inc., 224 F.2d at

827; Nemours Found., 632 F. Supp, at 430; City of Cleveland v. Cleveland Elec. Illumi-
nating Co., 440 F. Supp. 193, 211 (N.D. Ohio 1977), aff'd, 573 F.2d 1310 (6th Cir. 1977),
cert. denied, 435 U.S. 996 (1978).

68. Unchanging Rules In Changing Times: The Canons of Ethics And Intra-Firm
Conflicts of Interest, 73 YALE L.J. 1058, 1067 (1964).

69. Laskey Bros. ofW. Va., Inc., 224 F.2d at 827; see supra note 67 and accompany-
ing text.
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tomatically disqualify the firm from all cases in which a client is
represented by the former firm.70

In addition, at least one court has recognized that disqualification
of law firms may discredit the bar.7 1 In Lemaire v. Texaco, Inc.,72 the
United States District Court for the Eastern District of Texas refused
to disqualify a firm that implemented a "screen" around a member
who represented the adverse party at a different firm. 73 The attorney
refused to discuss the case with anyone, received no fee from the case,
and was denied access to any information concerning the case. 74 The
court stated that "the more frequently a litigant is delayed or other-
wise disadvantaged by the unnecessary disqualification of his lawyer
under the appearance of impropriety doctrine, the greater the likeli-
hood of public suspicion of both the bar and judiciary."7 5 The court
declared that ethical standards which discredit the bar, judiciary sys-
tem, and legal profession are self-defeating.76

. In American Can Co. v. Citrus Feed Co., 77 the United States
Court of Appeals for the Fifth Circuit summarized the policy problems
with disqualifying law firms due to information reimputed to its mem-
bers from attorneys in a different firm.78 Covington and Burling, the
law firm representing American Can Company, retained as local coun-
sel John Allison, an attorney from a different firm.79 Citrus Feed
Company moved for disqualification of Covington and Burling due to
Allison's law firm's affiliation with Citrus Feed Company and other
defendants.8 0 In reversing the district court's order to disqualify the
law firm, the court stated as follows:

Indeed, resort to so drastic a measure would not only be un-
wise, but would also set disturbing precedent. If th[is] ...
rationale were accepted, imputation and consequent disquali-
fication could continue ad infinitum.... Carriage of this im-
putation-on-an-imputation to its logical terminus could lead
to extreme results in no way required to maintain public con-
fidence in the bar.... Such a rule would be unsound logically

70. Schloetter, 546 F.2d at 712 n.11.
71. See Panduit Corp., 744 F.2d at 1576. Also, the United States Court of Appeals

for the Second Circuit has reasoned that needless disqualifications unfairly damage an
attorney's professional reputation. Cook Indus., Inc., 569 F.2d at 741; Hughes, 565 F.
Supp. at 667.

72. 496 F. Supp. 1308 (E.D. Tex. 1980).
73. Lemaire, 496 F. Supp. at 1308-09.
74. Id. at 1309.
75. Id. at 1309 (quoting Woods, 537 F.2d at 813).
76. Id. at 1309-10.
77. 436 F.2d 1125 (5th Cir. 1971).
78. American Can Co., 436 F.2d at 1129-30; see infra notes 79-81 and accompany-

ing text.
79. Id. at 1126.
80. Id.
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and indefensible practically. When considerations of wasted
time and unnecessary expense are added to the weight
against the rule, it becomes clear that so rigid a command-
ment has no place in the legal realm. 8 '

4. Methods of Saving a Moving Attorney's New Firm from

Disqualification

a. A Rebuttable Presumption of Shared Confidences

A current trend is to allow lawyers to rebut the presumption of
shared confidences with regard to their prior representation thereby
saving the new firms from automatic disqualification. 2 The Model
Code has no specific provision dealing with attorneys moving between
firms.8 3 However, the Model Rules address this issue in Rule
1.10(b).84 This Rule states as follows:

When a lawyer has terminated an association with a firm, the
firm is not prohibited from thereafter representing a person
with interests materially adverse to those of a client repre-
sented by the formerly associated lawyer and not currently
represented by the firm, unless:

(1) the matter is the same or substantially related to
that in which the formerly associated lawyer represented the
client; and

(2) any lawyer remaining in the firm has information
protected.

8 5

81. Id. at 1129-30.
82. Hess, 26 WASHBURN L.J. at 503; see Cromley, 17 F.3d at 1065-66 (recognizing

that the presumption that attorneys have knowledge of confidences with regard to a
prior firm is rebuttable); SLC Ltd. V v. Bradford Group West, Inc., 999 F.2d 464, 468
(10th Cir. 1993) (holding that before an entire firm can be disqualified, new attorneys
must have acquired confidences at their prior firm, and the new firm must know of the
conflict); Manning, 849 F.2d at 225 (following the United States Court of Appeals for the
Seventh Circuit in holding that the presumption of shared confidences is rebuttable);'
Schiessle, 717 F.2d at 421 (stating that part of the analysis includes determining
whether the presumption of shared confidences has been rebutted); Nelson v. Green
Builders, Inc., 823 F. Supp. 1439, 1446-47 (E.D. Wis. 1993) (allowing the presumption
to be rebutted by proving that the attorney received no confidences); Nissan Motor Corp.
v. Orozco, 595 So. 2d 240, 244 (Fla. Dist. Ct. App. 1992) (stating that trial court may
make a factual investigation to determine whether confidences were shared), review de-
nied, 605 So. 2d 1265 (Fla. 1992); J.K. & Susie L. Wadley Research Inst. & Blood Bank
v. Morris, 776 S.W.2d 271, 282 (Tex. Ct. App. 1989) (holding that when the knowledge is
imputed to an attorney, the attorney does not automatically disqualify the new firm).

83. See MODEL CODE OF PROFESSIONAL RESPONSIBILITY (1993).
84. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.10(b) (1993).
85. Id.

[Vol. 28



CONFLICTS OF INTEREST

Courts have used Rule 1.10(b) to also save an attorney's new firm from
disqualification by allowing moving attorneys to prove they received
no confidences at the old firm8 6

Courts that allow the presumption of shared confidences to be re-
butted determine whether the attorney was actually privy to any con-
fidences while employed by the former law firm.8 7 The burden of proof
remains with the attorney or current firm.8 8 The evidence must
clearly and effectively rebut the presumption.8 9 To determine
whether the presumption has been rebutted, the United States. Court
of Appeals for the Seventh Circuit considers factors such as the attor-
ney's position in the firm and area of specialization, the size of the
firm, and the credibility of the witnesses. 90

b. Screening Devices

In order to rebut the presumption that attorneys shared confi-
dences with its members, a new firm may erect a screening device.9 1

The most widely known screening device is referred to as the "Chinese
wall."92 According to Black's Law Dictionary, a Chinese wall is "[a]

86. See SLC Limited V, 999 F.2d at 468; Graham v. Wyeth Labs. Div. of Am. Home
Prod. Corp., 906 F.2d 1419, 1422 (10th Cir. 1990); Parker v. Volkswagenwerk Aktien-
gesellschaft, 781 P.2d 1099, 1106-07 (Kan. 1989).

87. See Schiessle, 717 F.2d at 420; Freeman, 689 F.2d at 722; Parker, 781 P.2d at
1106.

88. See Freeman, 689 F.2d at 723; Parker, 781 P.2d at 1106.
89. See Schiessle, 717 F.2d at 420; Freeman, 689 F.2d at 723.
90. See Freeman, 689 F.2d at 723.
91. See Cromley, 17 F.3d at 1065 (adopting a test that requires a determination of

whether a screening device was constructed); Schiessle, 717 F.2d at 421 (stating that
screening methods rebut the presumption of shared confidences); Nelson, 823 F. Supp.
at 1447; Flo-Con Sys., Inc. v. Servsteel, Inc., 759 F. Supp. 456, 459 (N.D. Ind. 1990)
(stating that the presumption may be rebutted if the attorney can show "effective meas-
ures were taken to prevent the sharing of confidences").

92. See Schiessle, 717 F.2d at 421; Nemours Found., 632 F. Supp. at 428; Petrovich
v. Petrovich, 556 So. 2d 281, 282 (La. Ct. App. 1990), writ denied, 559 So. 2d 1379 (La.
1990). Some courts have also recognized a second type of screening device known as a
"cone of silence." Atasi Corp., 847 F.2d at 831-32; Nemours Found., 632 F. Supp. at 428;
Petrovich, 556 So. 2d at 282. The cone of silence emphasizes the individual attorney's
responsibility of keeping confidences. See Atasi Corp., 847 F.2d at 831-32 (electing not
to permit a firm to use screening devices to prevent disqualification); Nemours Found.,
632 F. Supp. at 428. In Nemours Foundation v. Gilbane, Aetna, Federal Insurance Co.,
the United States District Court for the District of Delaware reasoned that "the more
logically consistent, honest, and straight forward approach is to credit members of the
legal profession with a certain level of integrity." Nemours Found., 632 F. Supp. at 428.

In Nemours Found., a junior associate prepared and distributed materials to an
arbitrator and to the parties for a mini-trial concerning a construction dispute.
Nemours Found., 632 F. Supp. at 420. The lawsuit involved multiple parties, and the
junior associate, while representing a party on Nemour's side, viewed documents pre-
pared by Nemours. Id. The junior associate later began employment at a new firm that
represented a client against Nemours in the same lawsuit. Id. Based on the cone of
silence implemented by the individual attorney and the screening device implemented
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fictional device used as a screening procedure which permits an attor-
ney involved in an earlier adverse role to be screened from other attor-
neys in the firm so as to prevent disqualification of the entire law
firm."9 3 Model Rule 1.11 permits a firm to erect a screen around a
former government attorney who accepts employment in a private
firm. 94 As a result, the government has an opportunity to attract
qualified attorneys who will not be deterred from entering public em-
ployment.95 Neither the Model Rules nor the Model Code explicitly
support the implementation of a screen around a private attorney
switching firms.96

Some courts have extended Rule 1.11 to include private lawyers
as well as government lawyers. 97 The United States Court of Appeals
for the Sixth Circuit concluded that the same considerations the
A.B.A. used to justify screens for former government attorneys are
present with private attorneys. 98 The United States District Court for
the District of Delaware reasoned that to conclude otherwise would be
to imply that private attorneys may not be effectively screened be-
cause they are less trustworthy than government attorneys.99 Still, a
number of courts refuse to extend screening measures to private attor-
neys. 100 One reason articulated by courts for not allowing screens for
private attorneys is that because the Model Rules explicitly provide
for screens for only government attorneys, the writers purposefully in-
tended to exclude private attorneys. 1° 1

by the firm, the court denied the motion to disqualify the new firm. Id. at 429. The
attorney placed himself in a cone of silence by resolving that he would discuss the prior
litigation with no one. Id. at 421. The attorney testified that no attorney in his new
firm inquired about the prior representation. Id. The firm's screening mechanism in-
cluded denying the attorney access to the case files. Id. In reaching its decision, the
court emphasized the attorney's self-imposed silence. Id. at 428, n.11.

93. BLACiKs LAw DICTIONARY 240 (6th ed. 1990); see Weglarz v. Bruck, 470 N.E.2d
21, 24 (Ill. App. Ct. 1984).

94. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.11(b) (1993).
95. Id. Rule 1.11 cmt. 3; see Nemours Found., 632 F. Supp. at 425.
96. See MODEL RULES OF PROFESSIONAL CONDUCT (1993); MODEL CODE OF PROFES-

SIONAL RESPONSIBILITY (1993).
97. See Manning, 849 F.2d at 226; Nemours Found., 632 F. Supp. at 427-28; Mc-

Minn, 65 N.Y.U. L. REV. at 1231-79 (further discussing the difference between private
and government attorneys).

98. Manning, 849 F.2d at 226 (concluding that the considerations listed by the
ABA for allowing screens of government attorneys also apply to private attorneys).

99. Nemours Found., 632 F. Supp. at 428.
100. See Roberts v. Hutchins, 572 So. 2d 1231, 1233-34 n.3 (Ala. 1990) (stating that

it is not the intention of the writers of the Model Rules of Professional Conduct to
screen); Edward J. DeBartolo Corp. v. Petrin, 516 So. 2d 6, 7 (Fla. Dist. Ct. App. 1987)
(per curiam) (stating that a screening mechanism is not a defense when private attor-
neys join a new firm); Parker, 781 P.2d at 1106-07 (stating that "screening devices are
not provided for nor are they appropriate").

101. See Edward J. DeBartolo Corp., 516 So. 2d at 7.
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Because of the general dislike of screens, courts have strictly con-
strued the effectiveness of a screen.10 2 The lawyer can have no con-
tact with the case, which includes no contact with the attorneys
involved in the case, no access to case files, and no income derived
from the case. 10 3 Aspects of the firm such as its size and the degree of
departmentalization within the firm determine the probability of con-
tact between the attorneys working on the case and the tainted attor-
ney. 104 The screen's effectiveness depends upon the similarity of the
matter in the former representation to the current representation, the
number of tainted attorneys in the new firm, and the tainted attor-
ney's involvement in the former representation.105 Courts stress as
an important factor the firm's timeliness of implementing the
screen. 106

Courts have articulated reasons for rejecting the implementation
of screening devices. 10 7 The reasons include the uncertainty sur-

102. M. Peter Moser, Chinese Walls: A Means of Avoiding Law Firm Disqualifica-
tion When a Personally Disqualified Lawyer Joins the Firm, 3 GEo. J. LEGAL ETHICS
399, 407 (1990); see Roberts, 572 So. 2d at 1234 n.3 (stating that screens are unavailable
under the Model Code and will be unavailable under the new Alabama Rules of Profes-
sional Conduct); Edward J. DeBartolo Corp., 516 So. 2d at 7 (stating that a screening
mechanism is not a defense when private lawyers join a new firm); Parker, 781 P.2d at
1106-07 (finding that Chinese walls are inappropriate unless all parties agree to its
implementation); see supra notes 103-06 and accompanying text.

103. See Manning, 849 F.2d at 226; Schiessle, 717 F.2d at 421; Petroleum Whole-
sale, Inc. v. Marshall, 751 S.W.2d 295, 297 (Tex. Ct. App. 1988); Weglarz, 470 N.E.2d at
24.

104. See Manning, 849 F.2d at 226; Petroleum Wholesale, Inc., 751 S.W.2d at 297.
105. See Schiessle, 717 F.2d at 421.
106. See EZ Paintr Corp., 746 F.2d at 1462; Nemours Found., 632 F. Supp. at 428;

North Am. Philips Corp. v. American Vending Sales, Inc., 29 U.S.P.Q.2d (BNA) 1817,
1821 (N.D. Ill. 1993).

107. Moser, 3 GEO. J. LEGAL ETHICS at 403. The United States Court of Appeals for
the Seventh Circuit originally was the only circuit to allow the implementation of Chi-
nese walls. R.T. Biskup, An Equitable Alternative to the Discriminatory Imposition of
Vicarious Firm Disqualification, 31 WAYNE L. REV. 1031, 1044 (1985); see Schiessle, 717
F.2d at 421. Other federal and state courts are now beginning to allow screens. See
Manning, 849 F.2d at 224 (concluding that the court below erred in holding that screen-
ing devices can never be effective); EZ Paintr Corp., 746 F.2d at 1462 (stating that
building a Chinese wall is one means of dealing with conflicts); Geisler v. Wyeth Labs.,
716 F. Supp. 520, 527 (D. Kan. 1989) (holding that screening methods are sufficient "to
overcome the presumption of imputed disqualification"); NFC, Inc. v. General Nutrition,
Inc., 562 F. Supp. 332, 334 (D. Mass. 1983) (ruling that a court ordered screening provi-
sion would adequately protect public and private interests); SK Handtool Corp. v.
Dresser Indus., Inc., 619 N.E.2d 1282, 1290 (Ill. App. Ct. 1993) (holding that the pre-
sumption of shared confidences at a new firm is rebuttable by screening the new attor-
ney); Jenson v. Touche Ross & Co., 335 N.W.2d 720, 732 (Minn. 1983) (allowing the
implementation of a Chinese wall to combat the appearance of impropriety). A few
state courts have restricted the implementation of a screen to only attorneys who have
received no confidences from the former representation. See Weglarz, 470 N.E.2d at 24;
Petroleum Wholesale, Inc., 751 S.W.2d at 301. The Seventh Circuit has ruled that a
screen is inapplicable when the firm itself changes sides. See Analytica, Inc. v. NPD
Research, Inc., 708 F.2d 1263, 1267 (7th Cir. 1983).
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rounding the effectiveness of a screen, the monetary incentive in-
volved, the fear that by proving the effectiveness of a screen,
confidences will be disclosed, and the possibility that new attorneys
will accidently disclose confidences to members of their new firm.' 0 8

In Cheng v. GAF Corp.,109 the United States Court of Appeals for
the Second Circuit concluded that the Chinese wall implemented was
inadequate to rebut the presumption of shared confidences. 1 0 During
the discovery stage, Philip Gassel, a senior attorney for a legal service
office which represented Cheng in a discrimination lawsuit against.
GAF Corporation, was employed by the firm representing GAF. 111

Though Gassel was not involved in the discrimination lawsuit while
working at either law firm, Cheng alleged that Gassel discussed the
case with other attorneys while he was employed by the legal service
office. 112 Using Canon 4 and the substantially related test, the court
disqualified Gassel. 1 13

In an attempt to save itself from disqualification, the firm repre-
senting GAF demonstrated the height and thickness of the screening
device it constructed. 114 The law firm assigned Gassel to a different
division than the one which handled the Cheng case."l 5 Members of.
the law firm filed affidavits to prove that Gassel never worked on the
case, never disclosed confidential information, and would never work
on the case in the future. 116 The court ruled that the Chinese wall
was insufficient because the firm was relatively small, the matter was
still being actively pursued, and it was unclear how the firm could
keep the information secret throughout the trial."i7 The court also
noted that the public would doubt the screen's effectiveness. 1 18

108. Moser, 3 GEo. J. LEGAL ETHIcs at 403.
109. 631 F.2d 1052 (2d Cir. 1980),judgment vacated, 450 U.S. 903 (1981) (vacating

the judgment on a jurisdictional issue, although the opinion is an indication of the Sec-
ond Circuit's reasoning). The United States Supreme Court relied on its decision in
Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368 (1981) to vacate the judgment.
Cheng, 450 U.S. at 903. In Firestone Tire & Rubber Co., the Court vacated the judg-
ment of the United States Court of Appeals of the Eighth Circuit to reverse the district
court's order denying a motion to disqualify counsel. Firestone Tire & Rubber Co., 449
U.S. at 369. The Supreme Court concluded that the Eighth Circuit did not have juris-
diction over the matter, because the decision was not final under 28 U.S.C. § 1291. Id.
at 369-70. Under § 1291, a court of appeals has jurisdiction of appeals only from final
decisions of a district court. Id. at 373.

110. Cheng v. GAF Corp., 631 F.2d 1052, 1058 (2d Cir. 1980),judgment vacated, 450
U.S. 903 (1981).

111. Id. at 1054.
112. Id.
113. Id. at 1056-57.
114. Id. at 1057.
115. Id.
116. Id.
117. Id. at 1058.
118. Id.
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An example of a test used to determine whether to disqualify a
new attorney's firm is the three-part analysis developed by the United
States Court of Appeals for the Seventh Circuit in Schiessle v. Ste-
phens.1 19 Under the first part of the test, a court must determine
whether a substantial relationship exists. 12 0 If such a relationship ex-
ists, the court must then determine whether the attorney had rebut-
ted the presumption of shared confidences at the former firm. 12 1

Attorneys rebut this presumption by showing they were not privy to
any confidences while at their former firm. 122 Under the third part, a
court must determine whether the moving attorney rebutted the pre-
sumption of shared confidences at the new firm through the imple-
mentation of a screen. 12 3 .

The Seventh Circuit addressed a conflict in which an attorney
fiom a law firm representing one of the defendants switched to the law
firm representing Schiessle while the case was still pending.12 4 The
court applied the first part of the test and found it was satisfied, be-
cause the two firms were working on opposite sides of the same
case.' 25 The court found that the second part of the test had not been
rebutted, even though the attorney did not investigate the case, meet
the parties, or file motions on behalf of the party.12 6 The court noted
that the attorney was the partner in charge of the case while em-
ployed by his prior firm, and on four occasions contacted Schiessle's
attorney to discuss dropping the antitrust lawsuit.12 7 In addition, an
affidavit showed that the attorney discussed the case with other attor-
neys in his former firm.128 The court found that the third part of the
test had not been rebutted because a screening mechanism was not
implemented when the tainted attorney joined the firm.129 As a re-
sult, the court concluded that the presumption of shared confidences
with respect to the former and current firm had not been rebutted. 30

119. 717 F.2d 417, 420-21 (7th Cir. 1983).
120. Schiessle, 717 F.2d at 420.
121. Id.
122. Id.
123. Id. at 42i.
124. Id. at 418.
125. Id. at 420.
126. Id. at 423.

127. Id. at 420-21.
128. Id.
129. Id. at 421.
130. Id.
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B. ETHICAL RULES FOR NONAWYERS

Another issue arises when an "agent" of a lawyer switches
sides. 131 Agents of lawyers include paralegals, legal secretaries, law
clerks, and any other employee of an attorney who might have access
to client confidences.' 3 2 Only a few state courts have ruled on the is-
sue of nonlawyers switching firms.133

To deal with disqualification based on nonlawyers switching
firms, courts generally subject nonlawyers to the same standards as
lawyers. 134 Courts that hold nonlawyers to the same standards as
lawyers allow nonlawyers to rebut the presumption that they received
confidences from their former firms or rebut the presumption that
they shared confidences with members from their new firms.135 Some
courts make exceptions to the general rule such as allowing a screen
for nonlawyers when screens are typically disallowed for lawyers or
imputing nonlawyers with less confidences than lawyers. 136

III. NEBRASKA'S RULES REGARDING DISQUALIFICATION

A. THE GOVERNING LAw

The Nebraska judiciary system uses the Model Code of Profes-
sional Responsibility ("Model Code") in ethical proceedings. 137 When
dealing with disqualifying firms due to a new attorney's imputed con-
fidences, the applicable Model Code sections are Canons 4, 5, and 9.138
Canon 4 requires an attorney to keep the confidences and secrets of a
client forever; Canon 5 disqualifies the entire firm if one attorney is
disqualified; and Canon 9 prohibits an attorney from the mere appear-

131. See infra notes 132-36 and accompanying text.
132. Makita Corp. v. United States, 819 F. Supp. 1099, 1104-05 (Ct. Int'l Trade

1993); see MODEL RULES OF PROFESSIONAL CONDUCT Rule 5.3 cmt. (1993).
133. Aaron M. Grossman, Lawyer Disqualified; Secretary Used to Work for Other

Side, LAw. WKLv. USA, May 23, 1994, at 12.
134. See American Can Co., 436 F.2d at 1128; Makita Corp., 819 F. Supp. at 1104;

Esquire Care, Inc. v. Maguire, 532 So. 2d 740, 741 (Fla. Dist. Ct. App. 1988) (per
curiam).

135. See American Can Co., 436 F.2d at 1128 (stating that it may be proven that the
nonlawyer was not privy to confidential information); Kapco Mfg. Co., Inc. v. C & 0
Enter., Inc., 637 F. Supp. 1231, 1238-39 (N.D. Ill. 1985) (holding that the moving party
must show that the legal secretary disclosed confidences in order to disqualify the new
firm); In re Complex Asbestos Litig., 283 Cal. Rptr. 732, 746-47 (Cal. App. 1991) (hold-
ing that a rebuttable presumption arises that the nonlawyer shared confidences).

136. See Makita Corp., 819 F. Supp. at 1105 (stating that a difference in the stan-
dards for nonlawyers is that they can generally be screened); United States v. Catala-
notto, 468 F. Supp. 503, 505 (D. Ariz. 1978) (stating that law clerks are not imputed
with the same information as partners); Esquire Care, Inc., 532 So. 2d at 741 (allowing
nonlawyers the chance for a hearing to determine if an advantage was gained).

137. NEBRASKA COURT RULES AND PROCEDURE STATE AND FEDERAL 593-625 (West
1994).

138. See supra notes 14-23 and accompanying text; note 48 and accompanying text.
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ance of impropriety.1 39 Nebraska lawyers are also governed by state
law which requires an attorney "to maintain inviolate the confidence,
and, at any peril to himself, to preserve the secrets of his clients."14 0

B. THE DEVELOPMENT OF THE "SUBSTANTIALLY RELATED" TEST

In 1928, the Nebraska Supreme Court created a rule dealing with
the representation of former clients.14 1 In Baker v. Farnsworth,14 2

the plaintiff hired an attorney to represent him in an action contesting
the validity of the defendant's title to a parcel of land.143 The same
attorney had formerly represented the defendant in obtaining the
same land title. 14 4 The supreme court held that an attorney cannot
represent a party against a former client in the "same or inseparably
related" action. 145 The court based its decision on the potential public
distrust in the legal profession. 146

However, under the modern variant of the rule announced in
Baker, in order to disqualify an attorney for representing interests ad-
verse to a former client, the attorney must have more than incidental
contact with the former client.' 4 7 The attorney may represent the
party if the attorney has no motivation to use the former client's confi-
dences for the advantage of the new client. 148 Attorneys must decline
the employment if acceptance makes it necessary or convenient for
the attorney to disclose confidences of the former client while advanc-
ing the new client's interests. 149 Once the interests conflict, the Ne-
braska Supreme Court disapproves of the representation even if the
former client consents after full disclosure.15°

In State ex rel. Freezer Services, Inc. v. Mullen,15 1 the court de-
cided a case dealing with the disqualification of a firm due to a moving
attorney's prior affiliations. 152 Freezer Services asked the court for a
writ of mandamus ordering Douglas County District Court Judge J.

139. See supra notes 16-17 and accompanying text (discussing Canon 4); supra note
48 and accompanying text (discussing Canon 5); supra note 54 and accompanying text
(discussing Canon 9).

140. NEB. REV. STAT. § 7-105(4) (Reissue 1991).
141. See infra notes 142-46 and accompanying text.
142. 117 Neb. 504, 221 N.W. 17 (1928).
143. Baker v. Farnsworth, 117 Neb. 504, 505, 221 N.W. 17, 17-18 (1928).
144. Id. at 505-06, 221 N.W. at 17-18.
145. Id. at 504-07, 221 N.W. at 17-18 (syllabus of the court n.4).
146. Id. at 507, 221 N.W. at 18.
147. See Adams v. Adams, 156 Neb. 778, 796, 58 N.W.2d 172, 182 (1953).
148. Id.
149. Id.
150. See Wendell's, Inc. v. Malmkar, 225 Neb. 341,344, 405 N.W.2d 562, 565 (1987).
151. 235 Neb. 981, 458 N.W.2d 245 (1990).
152. State ex rel. Freezer Serv., Inc. v. Mullen, 235 Neb. 981, 981-96, 458 N.W.2d

245, 245-55 (1990).
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Patrick Mullen to disqualify the defendant's law firm, McGrath,
North, Mullin and Kratz, P.C. ("McGrath, North").153 The court is-
sued a writ of mandamus directing Judge Mullen to disqualify Mc-
Grath, North. 154

The lawsuit, filed in November of 1987, concerned an employment
contract with stock options. 155 John North, Jr. filed pleadings, han-
dled investigations, and designed strategies for Freezer Services in
the employment suit. 15 6 The representation involved matters leading
to J.C. Waller's termination from Freezer Services. 15 7 North and
Black had represented Freezer Services in other matters since
1984.153 From March of 1986, to September of 1989, North and Black
billed Freezer Services over $600,000 in legal fees.' 5 9 North and
Black continued to represent Freezer Services until May 23, 1989,
when Freezer Services discharged the firm and hired Cline, Williams,
Wright, Johnson and Oldfather ("Cline, Williams"), a Lincoln firm.160

Sometime before August 31, 1989, associates and partners from
North and Black, including John North, Jr., negotiated with McGrath,
North about future employment. 161 McGrath, North made an agree-
ment with the attorneys from North and Black, and the attorneys
switched firms around October 1, 1989.162

McGrath, North represented the defendant, Waller, throughout
the litigation. 163 Before the attorneys switched firms, Cline, Williams
learned of the potential conflict and contacted McGrath, North. 164 Af-
ter being contacted, Mark Enenbach, lead attorney for Waller, drafted
a memorandum for all McGrath, North attorneys. 165 The memoran-
dum instituted a screening mechanism by prohibiting members of Mc-
Grath, North from discussing or requesting information from the new
attorneys, requiring all pertinent files to be locked in a file cabinet,
and stating that all members will be advised of the procedures. 166

Cline, Williams refused to accept the screen and filed a motion to dis-

153. Id. at 982, 458 N.W.2d at 247.
154. Id.
155. Id.
156. Id. at 993, 458 N.W.2d at 253.
157. Id.
158. Id. at 986, 458 N.W.2d at 249.
159. Id. at 993, 458 N.W.2d at 253.
160. Id. at 982-83, 458 N.W.2d at 247.
161. Id. at 983, 458 N.W.2d at 247-48.
162. Id. at 984, 458 N.W.2d at 248.
163. Id. at 983, 458 N.W.2d at 247.
164. Id. at 983, 458 N.W.2d at 247-48.
165. Id. at 984, 458 N.W.2d at 248.
166. Id. The memorandum stated:

This office represents L. C. "Jake" Waller who is presently involved in liti-
gation in state and federal court against .. Freezer Services, Inc. ....
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qualify McGrath, North in Judge Mullen's court. 167 Judge Mullen de-
nied the motion to disqualify McGrath, North.168 Instead, Judge
Mullen instituted his own screening mechanism. 169 Dissatisfied with
the ruling, Freezer Services sought a writ of mandamus from the Ne-
braska Supreme Court. 170

The supreme court in Freezer Services stated the issue on appeal
as "whether a law firm which represents one party in a pending law-
suit must be disqualified from further representation of that party
when the law firm hires attorneys and personnel who have worked
closely with and represented the opposing party in that same litiga-
tion."17' In discussing this issue, the court disqualified John North,
Jr. from representing interests adverse to Freezer Services.172 The
court reasoned that the subject matter was the same and John North,
Jr. was intimately involved with representing Freezer Services before
switching firms.'173 The court interpreted the Model Code as prohibit-
ing attorneys from switching sides in the middle of litigation and then
representing the adverse party.174 The court also relied upon the
"same and inseparably related" rule set out in Baker.175 ,

The court then analyzed whether it should impute John North,
Jr.'s disqualification to the entire McGrath, North firm.176 The court
recognized that the presumption of shared confidences operates on

[Freezer Services] w[as] formally [sic] represented by the law firm of North
& Black, P.C., whose attorneys and staff are becoming employees of this firm.
The attorneys and staff will move into our building on or about October 1, 1989.

With respect to this litigation or any other matter regarding [Freezer Serv-
ices] and Waller ... the following rules will apply:

1. You should not discuss this litigation or any matters which might re-
late in any way.. .with any members of North & Black, P.C. who become em-
ployees of this firm. This includes any staff members of North & Black, P.C.

2. Do not request any information or documents from these new
employees.

3. All files regarding this litigation will remain in my office in a locked file
cabinet under my control.

4. Members of the law firm North & Black, P.C. who become employees of
this firm and any of its staff will be advised of these procedures.

5. Any other new employees of this firm will be advised of these proce-
dures as well.

If anyone has any questions, please see me.
Id.

167. Freezer Serv., Inc., 235 Neb. at 984-85, 458 N.W.2d at 248.
168. Id. at 985, 458 N.W.2d at 248.
169. Id. at 985, 458 N.W.2d at 248-49.
170. Id. at 985, 458 N.W.2d at 249.
171. Id. at 986, 458 N.W.2d at 249.
172. Id. at 986-87, 458 N.W.2d at 249-50.
173. Id. at 986, 458 N.W.2d at 249.
174. Id. at 986-87, 458 N.W.2d at 249.
175. Id.; see supra notes 142-46 and accompanying text.
176. Freezer Serv., Inc., 235 Neb. at 987, 458 N.W.2d at 250.
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two levels. 17 7 First, attorneys switching firms are presumed to have
confidences from the old firm. 178 Second, attorneys are presumed to
share those confidences with the attorneys in the new firm. 17 9 The
court concluded that the first level was not imputed because John
North, Jr. was the only attorney working on the case at the old
firm. 180

The court then discussed the second level, specifically addressing
the appropriateness and effectiveness of a Chinese wall. 18 1 The court
noted that the current trend in federal courts was to allow the pre-
sumption of shared confidences to be rebutted, and citing the three-
part test adopted in Schiessle.182

The court ruled that the screening mechanisms used did not rebut
the presumption of shared confidences in this case, but noted that
screens may be appropriate in other cases. 18 3 The court declined to
allow a screen due to John North, Jr.'s deep involvement with the liti-
gation.' 8 4 The court held that:

[W]hen an attorney who was intimately involved with the
particular litigation, and who has obtained confidential in-
formation pertinent to that litigation, terminates the rela-
tionship and becomes associated with a firm which is
representing an adverse party in the same litigation, there
arises an irrebuttable presumption of shared confidences, and
the entire firm must be disqualified from further
representation. 185

Because the court found that John North, Jr. to be intimately involved
with the present litigation, the court disqualified the entire McGrath,
North firm. 186

C. THE ADOPTION OF THE "BRIGHT LINE" RULE

In State ex rel. FirsTier Bank, N.A., Omaha v. Buckley, 187 Firs-
Tier Bank sought a writ of mandamus from the court ordering Doug-
las County District Court Judge James A. Buckley and Douglas
County District Court Judge Stephen A. Davis to disqualify the law

177. Id. at 988, 458 N.W.2d at 250 (citations omitted).
178. Id.
179. Id.
180. Id. at 988, 458 N.W.2d at 250.
181. See infra notes 182-84 and accompanying text.
182. Freezer Serv., Inc., 235 Neb. at 989-90, 458 N.W.2d at 251-52; see supra notes

119-23 and accompanying text (discussing Schiessle and the three-step approach).
183. Freezer Serv., Inc., 235 Neb. at 992, 458 N.W.2d at 252.
184. Id. at 992-93, 458 N.W.2d at 252-53.
185. Id. at 993, 458 N.W.2d at 253 (emphasis added).
186. Id. at 994, 458 N.W.2d at 253.
187. 244 Neb. 36, 503 N.W.2d 838 (1993).
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firm of Lieben, Dahlk, Whitted, Houghton, Slowiaczek and Jahn, P.C.
("Lieben, Dahlk"). l8 8 The case involved a trust beneficiary and an es-
tate beneficiary accusing Omaha National Bank ("O.N.B.'), a prede-
cessor of FirsTier, of fraudulent engagement in self-dealing.189
Fitzgerald, Brown, Leahy, McGill and Strom ("Fitzgerald, Brown")
represented O.N.B. as executor of the estate. 190

On August 31, 1988, eight of the twenty-eight Fitzgerald, Brown
attorneys joined the Lieben, Dahlk firm.19 1 Only one of the eight at-
torneys, T. Geoffrey Lieben, worked at the Fitzgerald, Brown law firm
during the time period that the firm represented O.N.B.' 9 2 T. Geof-
frey Lieben testified that he had no participation in the O.N.B. mat-
ters, received no information about the self-dealing, discussed the case
with no members of Fitzgerald, Brown, and viewed no files on the
case. 193 T. Geoffrey Lieben's time sheets supported his testimony.' 94

In analyzing whether Lieben, Dahlk should be disqualified, the
court cited cases from other jurisdictions that allowed law firms to re-
but the presumption of shared confidences either by proving the attor-
ney was privy to no confidences or by implementing a screen.' 95

Instead of following these cases, the court adopted the "bright line"
rule. 19 6 The unanimous court stated:

To avoid the necessity of agonizing over this type of decision,
to aid the bar in its coping with situations such as this, to
properly preserve not only the actual existence, but also the
appearance, of propriety, and to eliminate as nearly as possi-
ble unnecessary and unwarranted criticism of the legal pro-
fession, we find it necessary to adopt a "bright line" rule. We
now hold that an attorney must avoid the present representa-
tion of a cause against a client of a law firm with which he or
she was formerly associated, and which cause involves a sub-
ject matter which is the same as or substantially related to
that handled by the former firm while the present attorney
was associated with that firm.' 97

188. State ex rel. FirsTier Bank, N.A., Omaha v. Buckley, 244 Neb. 36, 37, 503
N.W.2d 838, 840 (1993).

189. Id. at 38, 503 N.W.2d at 840.
190. Id.
191. Id.
192. Id.
193. Id. at 39-40, 503 N.W.2d at 841; see Brief of Amicus Curiae at 2, State ex rel

FirsTier Bank, N.A., Omaha v. Buckley, 244 Neb. 36, 503 N.W.2d 838 (1993) (No. 92-
1082 & No. 92-1083) (quoting a letter from Douglas County District Court Judge James
A. Buckley which stated that no attorney switching firms had received confidential
information).

194. FirsTier Bank, NA., Omaha, 244 Neb. at 40, 503 N.W.2d at 841.
195. Id. at 41-45, 503 N.W.2d at 842-44.
196. See id.
197. Id. at 45. 503 N.W.2d at 844.
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Although the evidence showed that T. Geoffrey Lieben received no
confidences, the court upheld the disqualification of the entire Lieben,
Dahlk firm. 198

D. THE EXTENSION OF THE BRIGHT LINE RULE TO NONLAWYERS

1. State ex rel. Creighton University v. Hickman

In State ex rel. Creighton University v. Hickman,199 Creighton
University sought a writ of mandamus to disqualify the law firm of
Bickel and Brewer. 200 Creighton brought a lawsuit against American
Medical International, Inc. ("A.M.I.") and A.M.I.S.U.B. ("St. Joseph
Hospital") for specific performance of an agreement. 201 Douglas
County District Court Judge Paul J. Hickman refused to disqualify
Bickel and Brewer.20 2 Judge Hickman found that Freezer Services
was not applicable. 203 However, he stated that even if Freezer Serv-
ices was applicable, Creighton University failed to show that the for-
mer attorney, Lesli Walzak, was intimately involved. 20 4

Bickel and Brewer, a Texas law firm, represented A.M.I. and St.
Joseph Hospital. 20 5 Due to the enormous amount of documents in-
volved in the case, Bickel and Brewer hired clerical assistants from
Celebrity Services, a temporary employment agency.20 6 Bickel and
Brewer interviewed prospective employees. 20 7 Though Walzak's re-
sume indicated prior employment at McGrath, North as a legal secre-
tary and paralegal, she denied having any connection, knowledge, or
involvement with Creighton, A.M.I., or St. Joseph Hospital.208

After an attorney from McGrath, North recognized Walzak and
informed Bickel and Brewer of her past history, Bickel and Brewer
immediately terminated her. 20 9 Walzak had actually been an attor-
ney with McGrath, North and had worked forty hours on the Creigh-
ton case while employed by McGrath, North.210 She was disbarred
prior to her employment by Bickel and Brewer. 211 Before being termi-

198. Id. at 45-46, 503 N.W.2d at 844.
199. 245 Neb. 247, 512 N.W.2d 374 (1994).
200. State ex rel. Creighton Univ. v. Hickman, 245 Neb. 247, 248-49, 512 N.W.2d

374, 376 (1994).
201. Id. at 249, 512 N.W.2d at 376.
202. Id. at 250-51, 512 N.W.2d at 377.
203. Id. at 252, 512 N.W.2d at 377.
204. Id.
205. Id. at 248-49, 512 N.W.2d at 376.
206. Id. at 249, 512 N.W.2d at 376.
207. Id.
208. Id. at 250, 512 N.W.2d at 376.
209. Id. at 250, 512 N.W.2d at 377.
210. Id. at 249-50, 512 N.W.2d at 376.
211. Id. at 249, 512 N.W.2d at 376.
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nated at Bickel and Brewer, Walzak worked twenty-two days organiz-
ing and filing papers on the case.2 12

On appeal, the Nebraska Supreme Court disqualified the Bickel
and Brewer law firm using the bright line rule.2 13 The supreme court
stated that the rule was applicable even though Walzak was a nonlaw-
yer performing clerical tasks while at Bickel and Brewer.2 14 Although
a Special Master appointed by Judge Hickman found that no confi-
dences were exchanged, the court stated that "[a]s has been our policy
with regard to lawyers switching sides, we refuse to entertain the
notion that exchanges of confidences were not made by this
nonlawyer."

2 15

2. The Nebraska Supreme Court's Views Regarding the

Disqualification. of Law Clerks

On May 27, 1994, Dean Lawrence Raful from the Creighton Uni-
versity School of Law and Dean Harvey S. Perlman and Professor Ste-
phen Kalish from the University of Nebraska College of Law wrote
Nebraska Supreme Court Chief Justice William C. Hastings concern-
ing the application of the bright line rule with respect to law stu-
dents.2 16 The concern arose after a Lincoln law firm suspended two
summer clerks because the law students worked for a different firm
the previous summer.2 17 The writers of the letter asked the Nebraska
Supreme Court to clarify the status of law clerks switching firms.218

The writers submitted a proposed rule to the supreme court dealing
with law clerks switching firms.2 19

212. Brief of Respondent in Support of a Motion For Reh'g at 7, State ex rel. Creigh-
ton Univ. v. Hickman, 245 Neb. 247, 512 N.W.2d 374 (1994) (No. S-93-489).

213. Creighton Univ., 245 Neb. at 252, 512 N.W.2d at 378.
214. Id.
215. Brief of Respondent at 39, State ex rel. Creighton Univ. v. Hickman, 245 Neb.

247, 512 N.W.2d 374 (1994) (No. S-93-489); Creighton Univ., 245 Neb. at 253, 512
N.W.2d at 378.

216. Letter from Harvey S. Perlman, Dean, & Stephen Kalish, Margaret Larson
Professor of Legal Ethics, University of Nebraska College of Law, and Lawrence Raful,
Dean, Creighton University School of Law, to Chief Justice William C. Hastings, Ne-
braska Supreme Court (May 27, 1994).

217. Id. at 1.
218. Id. at 5.
219. Id. app. A. The proposed clarification stated:

(A) For purposes of this Rule, a student law clerk is a law student who pro-
vides legal assistance to a practicing lawyer.
(B) A person who has worked on a matter as a student law clerk for a law firm
that represents a client shall not knowingly represent a subsequent client as a
lawyer or work as a student law clerk on a matter for a subsequent client if:

(1) the interests of the former client and the subsequent client are materi-
ally adverse; and
(2) the two matters are the same or are substantially related; and
(3) during the course of working for the former firm the student law clerk
learned secret or confidential information that is material to the matter;
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The court considered the matter and Chief Justice Hastings re-
turned a letter dated June 3, 1994.220 The letter stated that:

It was the Court's conclusion that it would be unwise and
unworkable to try to fashion a general rule which would ex-
empt a law clerk or any other ancillary staff member who
changes law firms thereby creating a possible conflict of inter-
est. It would seem to be up to each law firm to make the nec-
essary inquiry before taking such a person into the office.
That may be difficult in some cases, but we feel that the elim-
ination of even the possible appearance of impropriety makes
such a position necessary. 221

On June 13, 1994, Deryl F. Hamann, Chairman of the Nebraska
State Bar Association Advisory Committee, sent a copy of a draft Ad-
visory Opinion to the Committee members. 222 The Advisory Opinion,
if adopted, would disqualify a law firm if any of the firm's lawyers or

unless the former client consents after consultation.
(C) If a person who has worked as a student law clerk is personally prohibited
from working on a particular matter, the law firm with which that person is
presently associated will not be prohibited from representing the client in that
matter if:

(1) there is no reasonable prospect that confidential information of the for-
mer client will be used with material adverse effect on the former client
because:

(a) the confidential client information communicated to the person
who worked as a student law clerk while associated with the former
firm is not likely to be significant in the subsequent client's case; or
(b) adequate screening measures are in effect to eliminate involve-
ment by the personally prohibited person in the firm's representation;
or

(2) the former client consents after consultation.
(D) All law firms and lawyers shall:

(1) admonish student law clerks that they must keep all clients' secrets
and confidences; and
(2) maintain a complete and accurate record of all matters on which each
student law clerk worked.

Id.
220. See Letter from Chief Justice William C. Hastings, Nebraska Supreme Court,

to Harvey S. Perlman, Dean, University of Nebraska College of Law (June 3, 1994).
221. Id.
222. See Letter from Deryl F. Hamann, Chairman of the Advisory Committee, to

Members of the Advisory Committee (June 13, 1994). Draft Advisory Opinion 94- lim-
its Opinion 73-14 and rescinds Opinion 93-2. Id. The draft Advisory Opinion states:

A law firm must avoid the present representation of a cause against a client of
a law firm with which any present lawyer; law clerk, paralegal, secretary or
other ancillary staff member was formerly associated, and which cause involves
a subject matter which is the same as or substantially related to that handled
by the former firm while such person was associated with that firm.
A "Chinese wall" or "cone of silence" is insufficient to avoid an appearance of
impropriety and may not be used to avoid imputed disqualification if a lawyer
in the firm would be disqualified, or to avoid disqualification if the firm is dis-
qualified because of the prior employment of a non-lawyer employee. Because
of the appearance of impropriety, no exception is made for governmental law-
yers or law offices.
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nonlawyers were formerly associated with a law firm that represented
the adversary in a substantially related matter.2 23 The draft opinion
further states that no screening method may be used to save the firm
from disqualification. 224

IV. PRACTICAL PROBLEMS WITH THE BRIGHT LINE RULE

A. DISQUALIFYING ATORNEYS

In State ex rel. Freezer Services v. Mullen, Inc.,225 a law firm at-
tempted to construct a Chinese wall around moving attorneys, after
learning of a potential conflict of interest.2 26 The firm instituted a
well designed Chinese wall because all firm members were informed of
the wall, the relevant files were locked, and the wall was instituted
before the attorneys switched firms. 227 Though the Nebraska
Supreme Court rejected the screen, it declined to rule on the appropri-
ateness of screens in general. 2 28

Instead, the court developed the "intimately involved" rule. 2 2 9

The court ruled that the presumption of shared confidences is irrebut-
table if the moving attorneys are intimately involved with the repre-
sentation at their prior firms.2 30 Because the court noted that
disqualification is required only if the attorney receives relevant confi-
dences, the rule does not eliminate the possibility that the presump-
tion of shared confidences with respect to the prior firm may be
rebutted.2 3 1 In essence, the possibility remained that no irrebuttable
presumption would arise if the attorney was not intimately in-

223. Letter from Deryl F. Hamann, Chairman of the Advisory Committee, to Mem-
bers of the Advisory Committee (June 13, 1994).

224. Id. On July 13, 1994, the University of Nebraska College of Law wrote its stu-
dents concerning the Nebraska Supreme Court's indication of applying the bright line
rule to law students. Letter from Harvey S. Perlman, Dean and Professor of Law, & Sue
Kirkland, Assistant Dean for Career Services, University of Nebraska College of Law, to
Students of the University of Nebraska College of Law (July 13, 1994). The letter dis-
cussed the two recently decided cases by the Nebraska Supreme Court, the suspension
of the law clerks, and the rule's implications for law students. Id. On August 22, 1994,
Creighton University wrote a letter to its students about the bright line rule and its
application to law clerks. Letter from the Administration of the Creighton University
School of Law to Students of the Creighton University School of Law (August 22, 1994).

225. 235 Neb. 981, 458 N.W.2d 245 (1990).
226. State ex rel. Freezer Services, Inc. v. Mullen, 235 Neb. 981, 984, 458 N.W.2d

245, 248 (1990); see supra notes 151-86 and accompanying text.
227. Freezer Serv., Inc., 235 Neb. at 984, 458 N.W.2d at 248; see supra notes 165-66,

103-06 and accompanying text.
228. See supra notes 181-85 and accompanying text.
229, Freezer Serv., Inc., 235 Neb. at 993, 458 N.W.2d at 253; see supra note 185 and

accompanying text.
230. Freezer Serv., Inc., 235 Neb. at 993, 458 N.W.2d at 253.
231. Brief of Amicus Curiae at 32, State ex rel. FirsTier Bank, N.A., Omaha v. Buck-

ley, 244 Neb. 36, 503 N.W.2d 838 (1993) (No. 92-1082 & No. 92-1083).
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volved. 232 However, the rule disallowed a Chinese wall as a means of
preventing disqualification when the moving attorney is intimately
involved.

233

Recently, in State ex rel. FirsTier Bank, N.A., Omaha v. Buck-
ley, 2 34 the court expanded the intimately involved rule by adopting
the "bright line" rule. 23 5 .The bright line, rule automatically disquali-
fies attorneys if they represent an interest adverse to a client who was
represented by the moving attorney's prior law firm while that attor-
ney was employed by that law firm.236 The party seeking disqualifica-
tion only needs to prove that the two matters are substantially
related.237 Although the bright line rule only states that the attorney
is disqualified, the court applied the rule to disqualify the attorney's
new law firm in both FirsTier Bank, N.A., Omaha and State ex rel.
Creighton University v. Hickman.238 Under the rule, the new firm is
disqualified regardless of whether the attorney is privy to any infor-
mation at the prior firm.23 9

The court in FirsTier Bank, N.A., Omaha cited no precedent in
adopting the bright line rule.2 40 Instead, the court listed a number of
differing rules, including its own intimately involved rule announced
in Freezer Services.241 The court noted the importance of balancing
competing interests, including "the privacy of the attorney-client rela-
tionship, the prerogative of a party to choose counsel, and the hard-
ships disqualification imposes on parties and the entire judicial
process."242 However, the court chose to adopt the bright line rule in
order "[tlo avoid the necessity of agonizing over this type of
decision."243

The court listed several public policy justifications in adopting the
bright line rule. 244 Two justifications dealt with eliminating the diffi-

232. See supra notes 184-85 and accompanying text.
233. See supra notes 180-85 and accompanying text.
234. 244 Neb. 36, 503 N.W.2d 838 (1993)..
235. State ex rel. FirsTier Bank, N.A., Omaha v. Buckley, 244 Neb. 36, 45, 503

N.W.2d 838, 844 (1993); see supra notes 187-97 and accompanying text.
236. FirsTier Bank, N.A., Omaha, 244 Neb. at 45, 503 N.W.2d at 844; see supra note

197 and accompanying text.
237. FirsTier Bank, N.A., Omaha, 244 Neb. at 45, 503 N.W.2d at 844.
238. 245 Neb. 247, 253, 512 N.W.2d 374, 378 (1994); FirsTier Bank N.A., Omaha,

244 Neb. at 45-46, 503 N.W.2d at 844.
239. Creighton Univ. v. Hickman, 245 Neb. 247, 252, 512 N.W.2d 374, 377-78.
240. FirsTier Bank, N.A., Omaha, 244 Neb. at 45, 503 N.W.2d at 844.
241. Id. at 41-45, 503 N.W.2d at 842-44.
242. Creighton Univ., 245 Neb. at 251, 512 N.W.2d at 377 (citing FirsTier Bank,

N.A., Omaha, 244 Neb. at 41-42, 503 N.W.2d at 842).
243. Id. at 45, 503 N.W.2d at 844.
244. See supra note 197 and accompanying text. The court listed the policy consid-

eration of eliminating not only actual, but the appearance of impropriety. FirsTier
Bank, N.A., Omaha, 244 Neb. at 45, 503 N.W.2d at 844. Strong reliance on Canon 9 is
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culty in determining whether confidences were received, disclosed, or
would be disclosed.245 The court did not want to burden itself with
making difficult determinations and wanted to assist the bar in han-
dling such situations. 246 By eliminating the decision-making process
and doubt as to which presumptions are rebuttable, the court simpli-
fied the disqualification process for itself and the bar.247

However, ease in administration is no excuse for a disadvanta-
geous rule.2 48 The rule is flawed in many respects. 24 9 First, the
bright line rule triple imputes confidences. 250 A lawyer is imputed
with client confidences when working on a case that is substantially
related whether or not the attorney actually received confidences. 251

All members of the attorney's law firm are imputed with the confi-
dences, therefore disqualifying the law firm. 25 2 If any member of the
law firm switches firms, the new firm's members are imputed with the
imputed confidences, therefore disqualifying the new firm. 25 3

Second, the rule will cause a great deal of expense and agony for
Nebraska lawyers. 254 The bright line rule can disqualify lawyers and
their new firms due to unknown clients and prior associations. 255 In
the Brief in Support of a Motion For Rehearing, in FirsTier Bank,
N.A., Omaha, the attorneys arguing against disqualification listed
three situations in which attorneys and their firms would be disquali-
fied under the bright line rule:

1. Lawyer A joins Lawyer B as an associate, handling
litigation matters. While Lawyer A is still an associate,'Law-
yer B drafts a will for Client X, Lawyer A having no knowl-
edge or participation in the representation. Lawyer A leaves

unwarranted. See supra note 54 and accompanying text. Canon 9, like the bright line
rule, is overbroad and can be used .to disqualify even when the conduct is ethical. See
supra note 54 and accompanying text. Many courts have abandoned Canon 9's appear-
ance of impropriety to disqualify firms, because the rule is too weak to base a disqualifi-
cation motion. See supra note 54 and accompanying text.

245. FirsTier Bank, N.A, Omaha, 244 Neb. at 45, 503 N.W.2d at 844; see supra note
197 and accompanying text.

246. See supra note 197 and accompanying text.
247. See supra note 197 and accompanying text.
248. See infra notes 249-79 and accompanying text.
249. See infra notes 250-79 and accompanying text.
250. Brief of Amicus Curiae at 26, FirsTier Bank, N.A., Omaha (No. 92-1082 & No.

92-1083).
251. See Brief of Amicus Curiae at 26, FirsTier Bank, N.A., Omaha (No. 92-1082 &

No. 92-1083); supra notes 42-46 and accompanying text.
252. See Brief of Amicus Curiae at 26, FirsTier Bank, NA., Omaha (No. 92-1082 &

No. 92-1083); supra notes 47-52 and accompanying text.
253. See Brief of Amicus Curiae at 26, FirsTier Bank, N.A., Omaha (No. 92-1082 &

No. 92-1083); supra notes 237-39 and accompanying text.
254. Brief in Support of Motion For Reh'g at 1, FirsTier Bank, N.A., Omaha (No. 92-

1082 & No. 92-1083).
255. Id. at 2.
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to open his own law office. Ten years later, Lawyer B retires
from practice. Thereafter, Lawyer A is asked to represent the
heir of Client X is [sic] a suit against the executor of the es-
tate of Client X. Lawyer A would be disqualified.

2. Lawyer A joins a firm that is general counsel for a
county, but Lawyer A does none of that legal work. Among
the matters that the firm handles for the county are those
involving its pension system. Lawyer A leaves to join Lawyer
B. Ten years later Lawyer B is asked to represent a client, a
retired county employee, in a claim for pension benefits.
Lawyer B would be disqualified.

3. Lawyer A joins Lawyer B as an associate, handling
title examination matters. Lawyers B organizes a corpora-
tion for Client X and there after [sic] does corporate work for
the corporate entity, Lawyer A having no knowledge or par-
ticipation. Lawyer A leaves to join Lawyer C's office, and
then, ten years later, leaves to join Lawyer D's office. Lawyer
D then is asked to undertake litigation against the corpora-
tion on behalf of a minority shareholder, claiming the original
organization involved mistake or misrepresentation. Lawyer
D does extensive investigation before filing suit, but does not
discover that Lawyer A was in Lawyer B's office when the cor-
poration was formed. Lawyer D would be disqualified. 256

Third, the bright line rule would severely restrict an attorney's
movement between law firms.2 57 Attorneys could jeopardize their ca-
reers by being an employee of a large firm; firms will be reluctant to
hire attorneys if they previously worked at a large firm because the
hiring firm would be in fear of future disqualification. 2 58

Fourth, the bright line rule will restrict a client's ability to find
specialized and experienced lawyers.25 9 For example, in FirsTier
Bank, N.A., Omaha, through use of the bright line rule, the court
could have disqualified at least thirty-four law firms from represent-
ing the defendants because of prior associations with FirsTier
Bank.260

In adopting the rule, the court failed to consider the negative ef-
fects the disqualification could have had on the client. 26 1 A client

256. Id. at 2-3.
257. See supra notes 56-70 and accompanying text.

258. Id.
259. See supra note 62-66 and accompanying text.

260. Brief in Support of Motion For Reh'g, app. A, FirsTier Bank, N.A., Omaha (No.
92-1082 & No. 92-1083).

261. See FirsTier Bank, N.A., Omaha, 244 Neb. at 36-46, 503 N.W.2d at 838-44;
Creighton Univ., 245 Neb. at 247-53, 512 N.W.2d at 374-78.
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whose attorney is disqualified may encounter hardships. 26 2 Before
disqualification is complete, the attorney may be motivated to settle
early.2 63 After the attorney's disqualification, the client's chance of
losing the case might increase, or the client might be forced to set-
tle.26 4 In the end, the client loses time and possibly the work
product.

2 65

For example, in Creighton University, the disqualification caused
hardships on the client.2 66 Without specifying the nature of the cli-
ent's hardships, the court stated that the necessity of avoiding the ap-
pearance of impropriety and maintaining client confidences
outweighed the hardships. 2 67 The law firm devoted over 10,000 hours
to the case. 268 Yet, the court disqualified the firm for employing a
clerical worker for twenty-two days.2 69 Much of the factual knowledge
known by the firm's members would be lost if a new firm took over. 2 70

The new firm would duplicate much of the work the first firm finished
including reviewing files, interviewing witnesses, and preparing for
trial.27 1 Duplicating the work would take the new firm thousands of
hours and cost hundreds of thousand dollars.2 72 Transferring the files
to the new firm would take months. 27 3 All the hardships would result
in the case proceeding with inadequately prepared, unknowledgeable,
and exhausted counsel. 2 74 Frequent hardships on parties in a lawsuit
increases public criticism of the legal profession especially when the
disqualification is unwarranted. 2 75

Finally, the bright line rule might actually increase public criti-
cism of the bar.276 By following the rule, the court is attempting to
eliminate public criticism of the legal profession. 27 7 However, the
court never addressed the issue of motions to disqualify being filed as
litigation tactics.2 78 The ability to disqualify a law firm is a potent

262. See R.T. Biskup, An Equitable Alternative to the Discriminatory Imposition of
Vicarious Firm Disqualification, 31 WAYNE L. REV. 1031, 1047 (1985).

263. Id.
264. Id.
265. Id.
266. Creighton Univ., 245 Neb. at 252, 512 N.W.2d at 378.
267. Id.
268. Brief of Respondent at 41, Creighton Univ. (No. S-93-489).
269. See supra note 212 and accompanying text.
270. Brief of Respondent at 41, Creighton Univ. (No. S-93-489).
271. Id. at 41-42.
272. Id.
273. Id. at 42.
274. Id.
275. See supra note 75-76 and accompanying text.
276. See supra note 197 and accompanying text.
277. See supra note 197 and accompanying text.
278. FirsTier Bank, N.A., Omaha, 244 Neb. at 36-46, 503 N.W.2d 838-44; see supra

note 57 and accompanying text.
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weapon that can be used to hurt the opposing party and further delay
the proceedings. 279

B. DISQUALIFYING NONA WYERS

In Creighton University, the court further utilized the bright line
rule to disqualify a law firm based on a disbarred attorney performing
clerical tasks at that firm.28 0 The court stated that the fact that the
person who caused the disqualification was not an attorney and did
not function as one at the firm was not a matter of consequence. 281

The court refused to determine whether this nonlawyer received any
confidences at her old firm before disqualifying her new firm.28 2 The
court appeared to judge all nonlawyers by the bright line rule,
although the nonlawyer in the case received her confidences while act-
ing in the capacity of an attorney.28 3 The court's application of the
bright line rule would include all paralegals, legal secretaries, law
clerks, clerical workers, or even runners.284 As a result, a law firm
could be disqualified from representing a party by hiring any nonlaw-
yer who previously worked at the law firm that represented an ad-
verse party.285

It is doubtful that the Nebraska Supreme Court will exclude
nonlawyers from the bright line rule' 286 Nebraska Supreme Court
Chief Justice William C. Hasting's letter to representatives of the two
Nebraska law schools states that law clerks and all ancillary staff
members are not exempt from the bright line rule. 28 7 As a result, the
supreme court is the only United States' court that has applied a
double imputation standard to nonlawyers without the opportunity to
rebut the presumptions. 288

The significant differences between the positions of a lawyer and'a
law clerk did not persuade the court to exempt law clerks from the

279. See supra notes 154-56 and accompanying text; supra note 56 and accompany-
ing text.

280. See supra notes 209-12 and accompanying text.
281. Creighton Univ., 245 Neb. at 253, 512 N.W.2d at 378.
282. See supra notes 214-15 and accompanying text.
283. Brief of Respondent in Support of a Motion For Reh'g at 6, Creighton Univ. (No.

S-93-489).
284. Id.
285. Id.
286. See infra notes 287-88 and accompanying text.
287. See supra notes 216-21 and accompanying text.
288. Brief of Respondent In Support of a Motion For Reh'g at 7, Creighton Univ. (No.

S-93-489); Letter from Harvey S. Perlman, Dean and Professor of Law, & Sue Kirkland,
Assistant Dean for Career Services, University of Nebraska College of Law, to Students
of the University of Nebraska College of Law (July 13, 1994); see supra notes 131-36 and
accompanying text.
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bright line rule.28 9 A law clerk does not owe as strong of a duty to a
client as a lawyer owes to the client, and clients rarely perceive the
law clerk as representing them.29 0 In addition, most law clerks gener-
ally do not receive the same confidences as a lawyer receives. 29 1 Fur-
thermore, a law clerk who switches firms most likely does not cause
the same appearance of impropriety as a lawyer who switches
firms.

2 9 2

The extension of the bright line rule to nonlawyers will cause
problems similar to those caused by the court's adoption of the rule for
lawyers.293 First, Nebraska lawyers will be less willing to hire
nonlawyers who previously worked for other lawyers in law firms, gov-
ernment agencies, or corporate legal departments. 2 94 Furthermore,
law students, fearing the restriction of their careers, might become
reluctant to accept clerking positions. 2 95 The bright line rule has al-
ready caused employment restrictions for law clerks in Nebraska. 29 6

The suspension of two law clerks in Lincoln has caused uncertainty in
the legal community over present and future law clerking positions. 29 7

This is an unfortunate result.29 8 Law clerking is an important
aspect of the study of law.2 99 Law clerking gives law students the op-

289. See infra notes 290-92 and accompanying text.
290. Letter from Harvey S. Perlman, Dean, & Stephen Kalish, Margaret Larson

Professor of Legal Ethics, University of Nebraska College of Law, and Lawrence Raful,
Dean, Creighton University School of Law, to Chief Justice William C. Hastings, Ne-
braska Supreme Court, at 2 (May 27, 1994).

291. Id. at 3.
292. Id.
293. See supra note 248-79 and accompanying text.
294. Brief of Respondent in Support of Motion for Reh'g at 6, Creighton Univ. (No. S-

93-489). The two Nebraska law schools wrote their students to express their concerns
about the implications of applying the bright line rule to law clerks. See supra note 225
and accompanying text. Law students with the intention of finding permanent employ-
ment in Nebraska should be aware of the following observations. Letter from the Ad-
ministration of the Creighton University School of Law to Students of the Creighton
University School of Law (August 22, 1994). A student who has clerked for a Lincoln or
Omaha law firm may have difficulty finding employment with other firms, because most
firms will hire a student only if conflicts are avoided. Id. Participating in the Legal
Clinic or an internship program may also cause conflicts. Id. Clerking for a Lincoln or
Omaha law firm may restrict job opportunities in Nebraska so a student should inquire
about the possibility of placement after graduation. Id.

295. Brief of Respondent in Support of Motion for Reh'g at 6, Creighton Univ. (No. S-
93-489).

296. See supra notes 216-19 and accompanying text.
297. Letter from Harvey S. Perlman, Dean, & Stephen Kalish, Margaret Larson

Professor of Legal Ethics, University of Nebraska College of Law, and Lawrence Raful,
Dean, Creighton University School of Law, to Chief Justice William C. Hastings, Ne-
braska Supreme Court, at 1 (May 27, 1994).

298. See infra notes 299-301 and accompanying text.
299. Letter from Harvey S. Perlman, Dean, & Stephen Kalish, Margaret Larson

Professor of Legal Ethics, University of Nebraska College of Law, and Lawrence Raful,
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portunity for practical research.3 0 0 Furthermore, law students who
are undecided about their future careers are able to sample different
areas of law through clerking. 30 1

V. CONCLUSION

In adopting the "bright line" rule in State ex rel. FirsTier Bank,
N.A., Omaha v. Buckley,3 0 2 the Nebraska Supreme Court departed
from its own precedent.3 0 3 The supreme court's departure was ill-ad-
vised. The bright line rule could potentially freeze all lawyers and
nonlawyers from moving between firms. 30 4 Every employment deci-
sion by lawyers, nonlawyers, and law firms will now be made with
great hazard. An employment decision could restrict a young attor-
ney's future career or disqualify a law firm from representing a long-
time client.30 5

Though the mobility of legal professionals is most threatened by
the rule, the public will also feel the pain. Whenever counsel is dis-
qualified, the client loses time, money, and confidence. 30 6 Finding ex-
perienced and competent counsel will become increasingly difficult as
the bright line rule reimputes imputations to no logical end.30 7 In a
lightly populated state like Nebraska, people might have difficulty
finding a large law firm to represent them in a matter against a large
company because that firm would be disqualified if one lawyer or non-
lawyer in the firm previously worked for a firm that represented the
large company in a related matter.3 0 8 In the end, the self-defeating
rule, which was adopted in part to eliminate public criticism of the
legal profession, might actually result in increased public criticism
and cynicism of the legal profession.

Fortunately, for the court, it will no longer have to agonize over
making tough decisions regarding disqualification. Eventually, how-
ever, it will have to deal with the real world problems associated with

Dean, Creighton University School of Law, to Chief Justice William C. Hastings, Ne-
braska Supreme Court, at 2 (May 27, 1994).

300. Id.
301. Id.
302. 244 Neb. 36, 503 N.W.2d 838 (1993).
303. State ex rel. FirsTier Bank, N.A., Omaha v. Buckley, 244 Neb. 36, 45, 503

N.W.2d 838, 844 (1993); supra notes 235-43 and accompanying text.
304. See supra notes 248-302 and accompanying text.
305. See supra notes 56-70 and accompanying text; supra notes 60-66 and accompa-

nying text.
306. See supra notes 60-66 and accompanying text.
307. See supra note 81 and accompanying text.
308. See supra note 197 and accompanying text.
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its adoption of the bright line rule. Indeed, such a "rigid command-
ment has no place in the legal realm."30 9

Andrew P. Romshek-'96

309. American Can Co. v. Citrus Feed Co., 436 F.2d 1125, 1130 (5th Cir. 1971).
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