
"PULLING UP THE NAILS"1 FROM THE UINTAH
INDIAN RESERVATION BOUNDARY:

HAGEN V. UTAH

INTRODUCTION

"Rules of construction are notoriously slippery."2 This point is
well-illustrated by comparing statutory construction to leapfrog: "The
most basic principle of statutory interpretation.., is that the last leap
wins."3 The United States Supreme Court took this "last leap" in its
1994 decision in Hagen v. Utah.4 In Hagen, the Supreme Court inter-
preted legislative intent pertaining to congressional acts adopted in
the early 1900s regarding the status of the Uintah Indian reservation
("Reservation").

5

The Court held that Congress intended to diminish the bounda-
ries of the Reservation when it opened lands to non-Indian settlers in
1905.6 Accordingly, the Court decided that the Utah Supreme Court
had correctly exercised criminal jurisdiction over a male Indian
charged with committing a crime outside the jurisdictional boundaries
of the Reservation. 7 Using a three-part test, the Court reasoned that
the presence of express statutory language, historical evidence incor-
porating subsequent congressional treatment, and both subsequent
and current demographics indicated that Congress intended to dimin-
ish the boundaries of the Reservation.8 Justice Harry A. Blackmun

1. Hagen v. Utah, 114 S. Ct. 958, 968 (1994) (quoting Minutes of Councils Held by
James McLaughlin, U.S. Indian Inspector, Utah 42 (May 18-23, 1903)).

You say that [the Reservation boundary] line is very heavy and that the
reservation is nailed down upon the border. That is very true as applying to
the past many years and up to now, but Congress has provided legislation
which will pull up the nails which hold down that line and after next year there
will be no outside boundary line to this reservation.

Id.
2. CHARLES F. WILKINSON, AMERICAN INDIANS, TIME AND THE LAW 52 (1987) [here-

inafter WILKINSON].
3. United States v. Crittenden, 600 F.2d 478, 480 (5th Cir. 1979); WILKINSON,

supra note 2, at 52.
4. 114 S. Ct. 958, 960-71 (1994).
5. Hagen, 114 S. Ct. at 967. This Note will use the terms "Indian" and "Indian

country" because the United States Supreme Court used that terminology in its deci-
sion. This choice of words is intended to promote consistency, not to offend.

6. Id. at 960-70.
7. Id. at 970-71.
8. Id. at 965-70; see United States v. Grey Bear, 828 F.2d 1286, 1289 (8th Cir.

1987) (deciphering congressional intent by examining the face of the act, its legislative
history, events surrounding the act's passage, and subsequent treatment of the opened
lands).



CREIGHTON LAW REVIEW

dissented.9 Justice Blackmun found no clear expression of such con-
gressional intent in the language of the relevant statute, and therefore
found that Congress retained the original Reservation boundaries. 10

This Note will first review how the Court reached its decision in
Hagen." This Note will then examine the history, interpretation, and
treatment of surplus land acts and their effect on Indian reservation
status. 12 This Note will also discuss the Court's three-part analysis,
comparing it with prior decisions of the Court as well as other opin-
ions, including the dissenting opinion of Justice Blackmun. 13 This
Note concludes that the Court's decision complied with federal prece-
dent and was therefore correct.14

FACTS AND HOLDING

In 1989, Petitioner Robert P. Hagen pleaded guilty to the charge
of distributing a controlled substance in the Eighth District Court,
Duchesne County, Utah. 15 Hagen's plea affidavit stated that he had
sold marijuana from his home in Myton, Duchesne County, Utah,
which is situated within the original boundaries of the Uintah Indian
Reservation ("Reservation"). 16 Congress opened the Reservation to
non-Indian settlement in 1902.17 Notwithstanding his guilty plea,
and prior to sentencing, Hagen motioned to arrest judgment and
moved for withdrawal of his guilty plea.' 8 Hagen claimed that the
state court could not exercise jurisdiction over him because he was an
Indian and that the crime allegedly took place within the Reservation
in Indian country. 19 Hagen maintained that federal law mandated ex-
clusive federal jurisdiction over him because he was an American In-
dian charged with committing a crime in Indian country.20 Finding
that Hagen was not an Indian, the trial court denied Hagen's motion
to withdraw his guilty plea.2 1

9. Id. at 971. Justice David Souter joined in the dissent. Id.
10. Hagen, 114 S. Ct. at 971 (Blackmun, J., dissenting).
11. See infra notes 15-48 and accompanying text.
12. See infra notes 49-190 and accompanying text.
13. See infra notes 191-268 and accompanying text.
14. See infra notes 269-71 and accompanying text.
15. State v. Hagen, 858 P.2d 925, 925 (Utah 1992), cert. granted, 113 S. Ct. 1840

(1993), aff'd, 114 S. Ct. 958 (1994). In Utah, distributing a controlled substance is a
third degree felony. UTAH CODE ANN. § 58-37-8(1)(b)(ii) (1994 Replacement).

16. Hagen v. Utah, 114 S. Ct. 958, 964 (1994).
17. Hagen, 114 S. Ct. at 964.
18. Hagen, 858 P.2d at 925.
19. Id.
20. Id.
21. Hagen, 114 S. Ct. at 964. The trial court relied on a two-part test to conclude

that Hagen was not an Indian: (1) a significant percentage of Indian blood, and (2) rec-
ognition as an Indian either by the federal government or by some tribe or society of
Indians. State v. Hagen, 802 P.2d 745, 747-48 (Utah Ct. App. 1990), cert. granted, 815
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Hagen appealed his conviction to the Utah Court of Appeals,
which reversed the trial court's decision. 22 The court of appeals held
that the United States Court of Appeals for the Tenth Circuit en banc
decision in Ute Indian Tribe v. Utah23 had conclusively determined
that Myton was in Indian country, and that the State had failed to
meet its burden of disproving Hagen's personal Indian status.2 4

The Utah Supreme Court granted certiorari upon the State of
Utah's request. 25 On July 17, 1992, the court held that the Act of May
27, 1902 ("1902 Act") restored the unallotted lands to the public do-
main and diminished the Reservation. 26 The court based its holding
on State v. Perank,27 which declared Myton as non-Indian country.28

Accordingly, the court held that the court of appeals erred in treating
Myton as Indian country for purposes of criminal jurisdiction. 29

Therefore, the court reversed the court of appeals and reinstated Ha-
gen's conviction. 30 The court further found that Hagen's criminal con-
duct in Myton created the basis of state court jurisdiction despite his
personal Indian status.3 ' Therefore, the Utah Supreme Court settled
the conflicting holdings of the trial and appellate courts by declaring
that Congress had diminished the Uintah Reservation.3 2

The United States Supreme Court granted certiorari to resolve
the disagreement between the decisions of the Tenth Circuit and the
Utah Supreme Court on the issue of whether Congress had clearly

P.2d 241 (Utah 1991), rev'd, 858 P.2d 925 (Utah 1992), cert. granted, 113 S. Ct. 1840
(1993), aff'd, 114 S. Ct. 958 (1994).

22. Hagen, 802 P.2d at 748.
23. 773 F.2d 1087 (10th Cir. 1985)(en banc), cert. denied, 479 U.S. 994 (1986).
24. See Ute Indian Tribe v. Utah, 773 F.2d 1087-93 (10th Cir. 1985) (en banc), cert.

denied, 479 U.S. 994 (1986); Hagen, 802 P.2d at 747-48.
25. State v. Hagen, 815 P.2d 241 (1991) (granting ceritorari).
26. Hagen, 858 P.2d at 925-26; State v. Perank, 858 P.2d 927, 953 (Utah 1992).

The 1902 Act provides in relevant part:
That the Secretary of the Interior, with the consent thereto of the majority of
the adult male Indians ... to be ascertained as soon as practicable by an in-
spector, shall cause to be allotted to each head of a family eighty acres of agri-
cultural land which can be irrigated and forty acres of such land to each other
member of said tribes, said allotments to be made prior to October first,
nineteen hundred and three, on which said date all the unallotted lands within
said reservation shall be restored to the public domain.

Act of May 27, 1902, ch. 888, 32 Stat. 245, 263 (1902) (emphasis added).
27. 858 P.2d 927 (Utah 1992).
28. See Perank, 858 P.2d at 953; Hagen, 858 P.2d at 925-26.
29. Hagen, 114 S. Ct. at 964.
30. Hagen, 858 P.2d at 926.
31. Id.
32. Hagen, 114 S. Ct. at 964; see Solem v. Bartlett, 465 U.S. 463, 467 (1984) (de-

claring that "states have jurisdiction over ... opened lands if the applicable surplus
land Act freed that land of its reservation status and thereby diminished the reserva-
tion boundaries").
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diminished the Reservation.33 The Court followed the Utah Supreme
Court's decision in Perank by applying the established three-part test
adopted in Solem v. Bartlett.34 The test adopted in Solem examines
three factors: (1) the statutory language used to open the lands; (2)
the historical context surrounding the passage of the surplus land
acts; and (3) the subsequent demographics of the area.35

First, the Court in Hagen examined the statutory language of the
1902 Act pertaining to the Reservation.3 6 The Court viewed the oper-
ative statutory phrase "restored to the public domain" as evidence of
congressional intent to terminate the reservation status of the lands
so restored.3 7 The Court further found that the subsequent Acts of
1903 and 1905, which modified the 1902 Act, did not negate the con-
gressional intent to diminish the Reservation as found in the language
of the 1902 Act. 38

33. Hagen, 114 S. Ct. at 964. Hagen v. Utah, 113 S. Ct. 1840 (1993)(granting
certiorari).

34. 465 U.S. 463, 470-71 (1984); Hagen, 114 S. Ct. at 965-71; Perank, 858 P.2d at
953.

35. Solem, 465 U.S. at 470-71.
36. Hagen, 114 S. Ct. at 965-68.
37. Id. at 966-67.
38. Id. at 967-68. The 1903 Act provides in relevant part:
[Money is hereby appropriated to] enable the Secretary of the Interior to do the
necessary surveying and otherwise carry out the purposes of so much of the Act
of May twenty-seventh, nineteen hundred and two,... as provides for the allot-
ment of the ... Uintah and White River Utes in Utah... Provided, however,
That the Secretary of the Interior shall forthwith send an inspector to obtain
the consent of the Uintah and White River Ute Indians to an allotment of their
lands as directed by the Act ... and if their consent, as therein provided, can
not be obtained ... then the Secretary of the Interior shall cause to be allotted
to each of said ... Indians the quantity and character of land named and de-
scribed in said Act.

Act of Mar. 3, 1903, ch. 994, 32 Stat. 982, 997-98 (1903). The 1905 Act provides in
relevant part:

That so much of the Act of March third, nineteen hundred and three, as pro-
vides that the grazing lands to be set apart for the use of the Uintah, White
River Utes, and other Indians on the Uintah Reservation, as provided by public
resolution numbered thirty-one, of June nineteenth, nineteen hundred and
two, shall be confined to the lands south of the Strawberry River, be, and the
same is hereby, repealed. That the time for opening to public entry the unallot-
ted lands on the Uintah Reservation in Utah having been fixed by law as the
tenth day of March, nineteen hundred and five, it is hereby provided that the
time for opening said reservation shall be extended to the first of September,
nineteen hundred and five, unless the President shall determine that the same
may be opened at an earlier date and that the manner of opening such lands for
settlement and entry, and for disposing of the same, shall be as follows: That
the said unallotted lands.., shall be disposed of under the general provisions
of the homestead and town-site laws of the United States, and shall be opened
to settlement and entry by proclamation of the President, which proclamation
shall prescribe the manner in which these lands may be settled upon, occupied,
and entered by persons entitled to make entry thereof; and no person shall be
permitted to settle upon, occupy, or enter any of said lands, except as pre-
scribed in said proclamation, until after the expiration of sixty days from the
time when the same are thereby opened to settlement and entry:... And pro-
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Second, the Court examined the circumstances surrounding the
passage of the 1902, 1903, and 1905 Acts ("Acts").39 It found the his-
torical evidence was consistent with its determination that Congress
intended to diminish the Reservation. 40 This evidence included presi-
dential proclamations and letters found in the legislative record after
the Acts' passage.41

Third, the Court examined the subsequent demographics of the
Reservation area.42 This included modem statistics as well as juris-
dictional trends affecting the Reservation.43 The Court held that the
subsequent demographical information supported its finding of Reser-
vation diminishment. 44

Justice Harry A. Blackmun dissented, finding that the express
statutory language contained in the 1902 Act was ambiguous. 45 Jus-
tice Blackmun argued that the operative provisions of the 1902 Act
were later repealed by other Acts, therefore rendering the initial oper-
ative language ineffective and reaffirming a lack of clear congressional
intent to diminish the Reservation. 46 The ambiguity of the first part
of the Solem test led Justice Blackmun to rely on the second part of
the test, in which he found no clear congressional intent in the Acts'
surrounding circumstances. 47 Lastly, Justice Blackmun viewed as in-
conclusive the current demographics of the Reservation. 48

BACKGROUND

ACTS AFFECTING THE UINTAH RESERVATION

The General Allotment (Dawes) Act of 1887 ("Dawes Act") gave
Congress the authority to enact the Act of May 27, 1902 ("1902 Act"),
which opened the Uintah Indian Reservation ("Reservation") to non-
Indian settlers.49 The Dawes Act served as a milestone in developing

vided further, That all lands opened to settlement and entry under this Act
remaining undisposed of at the expiration of five years from the taking effect of
this Act shall be sold and disposed of for cash, under rules and regulations to be
prescribed by the Secretary of the Interior .... The proceeds of the sale of such
lands shall be applied as provided in the Act of Congress of May twenty-sev-
enth, nineteen hundred and two, and the Acts amendatory thereof and supple-
mental thereto.

Act of Mar. 3, 1905, ch. 1479, 33 Stat. 1048, 1069-70 (1905).
39. Hagen, 114 S. Ct. 968-70.
40. Id. at 968.
41. Id. at 968-70.
42. Id. at 970.
43. Id.
44. Id.
45. Id. at 971-75 (Blackmun, J., dissenting).
46. Id. at 979 (Blackmun, J., dissenting).
47. Id. at 971 (Blackmun, J., dissenting).
48. Id. at 980 (Blackmun, J., dissenting).
49. The General Allotment (Dawes) Act provides in relevant part:
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the United States' relations with Indian tribes across the nation.50

The Dawes Act authorized the President to allot tracts of reservation
lands to individual Indians and to open surplus lands to non-Indians
for settlement purposes.5 ' The reasoning behind the Dawes Act lay in
both the increasing demand for western settlement and the attempt to
integrate Indians into the "white" community.5 2 After enactment of
the Dawes Act, Indians disposed of surplus lands by either: (1) selling
the land to the United States and restoring it to the public domain
with restricted sales to actual settlers; or (2) opening the land to set-
tlement and sale to actual homesteaders while giving the United
States the role of trustee for the Indians.5 3

Because the land within the Reservation greatly exceeded that
necessary to satisfy the Indian allotments, the 1902 Act instructed
that any land not allotted to the Indians was to be restored to the
public domain:

That the Secretary of the Interior, with the consent thereto of
the majority of the adult male Indians... to be ascertained as
soon as practicable by an inspector, shall cause to be allotted
to each head of a family eighty acres of agricultural land
which can be irrigated and forty acres of such land to each
other member of said tribes, said allotments to be made prior
to October first, nineteen hundred and three, on which said
date all the unallotted lands within said reservation shall be
restored to the public domain.54

At any time after lands have been allotted to all the Indians of any tribe as
herein provided, or sooner if in the opinion of the President it shall be for the
best interests of said tribe, it shall be lawful for the Secretary of the Interior to
negotiate with such Indian tribe for the purchase and release by said tribe, in
conformity with the treaty or statute under which such reservation is held, of
such portions of its reservation not allotted as such tribe shall, from time to
time, consent to sell, on such terms and conditions as shall be just and equita-
ble between the United States and said tribe of Indians, which purchase shall
not be complete until ratified by Congress, and the form and manner of execut-
ing such release shall also be prescribed by Congress.

Act of Feb. 8, 1887, ch. 119, 24 Stat. 388, 389-90 (1887).
50. WILKINSON, supra note 2, at 19.
51. Act of Feb. 8, 1887, ch. 119, 24 Stat. 388, 389-90 (1887); see supra note 49.
52. Solem v. Bartlett, 465 U.S. 463, 466 (1984).
The theory and purpose behind the Act was that the sooner the Indian tribes
were assimilated into the mainstream of white culture, the better off they
would be. It was also thought that assimilation would obviate the need for
continued government support and responsibility for Indian tribes. It should
be noted that the [Dawes] Act was not designed to destroy the reservation sys-
tem per se, but rather, to pave the way for its abandonment once the tribes
became self-sufficient.

Paul J. Tilleman, Indian Law-Boundary Disestablishment Through the Operation of
Surplus Land Acts, 1976 Wis. L. REV. 1305, 1305 n.4 (1976).

53. Tilleman, 1976 Wis. L. Rev. at 1305-06 n.4.
54. Act of May 27, 1902, ch. 888, 32 Stat. 245, 263-64 (1902) (emphasis added). See

FELIX S. COHEN, COHEN'S HANDBOOK OF FEDERAL INDIAN LAw 131 (1982).
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During the era of surplus land acts, Congress intended that the
Indian reservation system would soon lapse.55 Therefore, Congress
perceived the allotment of lands to tribal members and the sale of sur-
plus lands to non-Indians as the first step toward attaining the elimi-
nation of all Indian reservations. 56

The Act of March 3, 1903 ("1903 Act"), served as an amendment to
the 1902 Act, delaying the actual opening of the reservation.57 Be-
cause Congress no longer required the consent of the Indians to open a
reservation to non-Indian settlement, the 1903 Act only provided the
Indians with the option of choosing their own allotments or having the
Secretary of the Interior decide. 58 The 1903 Act stated that its pur-
pose was to carry out the components of the 1902 Act.59 The 1903 Act
provided in relevant part:

[Money is hereby appropriated to] enable the Secretary of the
Interior to do the necessary surveying and otherwise carry
out the purposes of so much of the Act of May twenty-sev-
enth, nineteen hundred and two.... as provides for the allot-
ment of the . . . Uintah and White River Utes in Utah ...
Provided, however, That the Secretary of the Interior shall
forthwith send an inspector to obtain the consent of the Uin-
tah and White River Ute Indians to an allotment of their
lands as directed by the Act . . . and if their consent, as
therein provided, can not be obtained... then the Secretary
of the Interior shall cause to be allotted to each of said...
Indians the quantity and character of land named and de-
scribed in said Act.60

The Act of March 3, 1905 ("1905 Act"), also served to amend the
1902 Act, specifying the manner in which Congress would open the
Reservation.61 The 1905 Act did not negate the "baseline intent" of
Congress to restore the surplus lands to the public domain.62 The
1905 Act primarily served to extend the opening date of the Reserva-
tion and provide steps for such opening.6 3 For example, it provided
that unallotted lands be disposed of under "the general provisions of

55. United States v. Southern Pac. Transp. Co., 543 F.2d 676, 695 (9th Cir. 1976);
AMERICAN INDIAN LAW DESKBOOK 48 (Conference of Western Attorneys General ed.
1993) [hereinafter AMERICAN INDIAN LAW DESKBOOK].

56. Southern Pacific Transp. Co., 543 F.2d at 695; AMERICAN INDIAN LAW
DESKBOOK, supra, note 55, at 49.

57. Act of Mar. 3, 1903, ch. 994, 32 Stat. 982, 997-98 (1903); see supra note 38.
58. Act of Mar. 3, 1903, ch. 994, 32 Stat. 982, 997-98 (1903); see supra note 38 and

accompanying text.
59. Act of Mar. 3, 1903, ch. 994, 32 Stat. 982, 997-98 (1903); see supra note 38.
60. Act of Mar. 3, 1903, ch. 994, 32 Stat. 982, 997-98 (1903); see supra note 38.
61. Act of Mar. 3, 1905, ch. 1479, 33 Stat. 1048, 1069 (1905); see supra note 38.
62. Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 592 (1977).
63. Act of Mar. 3, 1905, ch. 1479, 33 Stat. 1048, 1069-70 (1905); see supra note 38.
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the homestead and town-site laws" and opened them to non-Indian
settlement and entry "by proclamation of the President."64

CASE LAW PRIOR TO HAGEN v UTAH

Federal statutory "Indian country" includes Indian reservations,
dependent Indian communities, and Indian allotments. 65 Statutes
have defined "Indian country" since 1948 as "all land within the limits
of any Indian reservation under the jurisdiction of the United States
Government, notwithstanding the issuance of any patent."66 It in-
cludes "all dependent Indian communities within the borders of the
United States... and.., all Indian allotments, the Indian titles to
which have not been extinguished, including rights-of-way running
through the same."67 Therefore, reservation land merely sold to non-
Indians retains its reservation status for jurisdictional purposes, un-
less expressly terminated by Congress.68

Congress passed the Dawes Act to allot separate tracts of tribal
land to individual Indians in order to "lure the nomadic tribes away
from their communal village existence and to encourage a sedentary,
rural agricultural life on separate allotments."69 Yet, as Congress

64. Act of Mar. 3, 1905, ch. 1479, 33 Stat. 1048, 1069-70 (1905); see supra note 38.
65. 18 U.S.C. § 1151 (1988). The term "Indian country" is defined as:
(a) all land within the limits of any Indian reservation under the jurisdiction of
the United States Government, notwithstanding the issuance of any patent,
and, including rights-of-way running through the reservation,
(b) all dependent Indian communities within the borders of the United States
whether within the original or subsequently acquired territory thereof, and
whether within or without the limits of a state, and
(c) all Indian allotments, the Indian titles to which have not been extin-
guished, including rights-of-way running through the same.

Id.
66. Act of June 25, 1948, ch. 645, § 1151, 62 Stat. 757, 757 (1948)(codified as

amended at 18 U.S.C. § 1151 (1988)).
67. 18 U.S.C. § 1151 (1988). Allotment by itself does not diminish tribal jurisdic-

tion. Southern Pacific Transp. Co., 543 F.2d at 695.
68. Robert N. Clinton, Criminal Jurisdiction Over Indian Lands: A Journey

Through a Jurisdictional Maze, 18 ARiz. L. REV. 503, 512 (1976). Whether a statute or
agreement providing for cession or allotment of a reservation terminates, diminishes, or
merely opens the reservation depends on the intent of Congress and the understanding
of the Indians. Id. See MONROE E. PRICE & ROBERT N. CLINTON, LAW AND THE AMERI-

CAN INDIAN 152 n.1 (1983).
69. See ROBERT N. CLINTON ET AL., AMERICAN INDIAN LAw 148 (3d ed. 1991) [here-

inafter CLINTON]. The General Allotment Act of 1887 ("Dawes Act") gave discretionary
power to the President to allot plots of reservation lands to Indians while selling those
unallotted lands to non-Indians. 25 U.S.C. § 331 (1988). Over one hundred acts ensued:

Some of the acts provided for the outright cession of the unallotted lands; some
provided for a cession in trust; some provided that the unallotted lands would
be "restored to the public domain" or to status as "public lands;" other acts
simply provided that the unallotted lands would be opened for settlement.

Ute Indian Tribe v. Utah, 521 F. Supp. 1072, 1152 (D. Utah 1981)(citations omitted,
aff'd in part, rev'd in part, 716 F.2d 1298 (10th Cir. 1983)).
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opened these reservations to non-Indian settlers, it neglected to specif-
ically define the boundary changes. 70 Congress' oversight created ju-
risdictional confusion because if a crime is committed by or against an
Indian in Indian country, only the tribe or the federal government
may assert jurisdiction. 7 1 Where Congress has passed legislation to
open reservation lands, a court must determine whether Congress, by
passing the act, intended to diminish or simply reduce the boundaries
of the reservation. 72 Thus, Congress' oversight has forced courts to
scrutinize the language of the relevant act which opened the respec-
tive reservation in order to decide whether Congress intended to di-
minish the reservation lands.7 3

In 1909, in United States v. Celestine,74 the Supreme Court first
addressed the issue of Indian reservation status. The State of Wash-
ington exercised jurisdiction over Bob Celestine, a member of the Tu-
lalip Indian Tribe, who was charged with committing a crime against
another Indian on allotted land within the boundaries of the Tulalip
Indian Reservation.7 5 The Circuit Court of the United States for the
Western District of Washington exercised jurisdiction, indicting the
Indian with murdering another Indian within the limits of the
Reservation.

76

The United States Supreme Court reversed the lower court's hold-
ing, rejecting the assertion that the issuance of a government patent
on the land altered its status.7 7 The Supreme Court stated that
"when Congress has once established a reservation all tracts included
within it remain a part of the reservation until separated therefrom by
Congress."

78

The Court again addressed Indian reservation status in its 1962
decision in Seymour v. Superintendent of Washington State Peniten-

70. Rosebud Sioux Tribe, 430 U.S. at 625 (Marshall, J., dissenting). The common
assumption was that all reservations would be eliminated as the completion of the allot-
ment policy. Id.

71. See 18 U.S.C. §§ 1152-53 (1988); Solem, 465 U.S. at 468; Rosebud Sioux Tribe,
430 U.S. at 630-31 (Marshall, J., dissenting); see supra note 65. Problems ensued, par-
ticularly involving law enforcement. See State v. Coando, 858 P.2d 926, 927 (Utah
1992) (convicting defendant for issuance of bad checks in Roosevelt, Utah); Roosevelt
City v. Gardner, 858 P.2d 1004, 1004-05 (8th Cir. 1992) (convicting defendant for crimi-
nal mischief and unlawful possession and consumption of alcohol in Roosevelt, Utah).

72. Solem, 465 U.S. at 470-72.
73. Id. at 468-69. It is well settled that before surplus land acts are construed to

diminish a reservation, a court must find a clear congressional intent evidencing dimin-
ishment. Id. at 470 (quoting Rosebud Sioux Tribe, 430 U.S. at 615).

74. 215 U.S. 278, 280-81 (1909).
75. United States v. Celestine, 215 U.S. 278, 279 (1909).
76. Id.
77. Id. at 288-91.
78. Id. at 285.
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tiary.79 Paul Seymour, a member of the Colville Indian Tribe, pled
guilty in a Washington state court to attempted burglary.8 0 The bur-
glary occurred in Omak, Washington, on land sold under a 1906 sur-
plus land act that opened the Colville Indian Reservation to non-
Indian settlement.8 1 The act provided "t]hat the Secretary of the In-
terior be, and he is hereby, authorized and directed, as hereinafter
provided, to sell or dispose of unallotted lands in the diminished Col-
ville Reservation."8 2 Seymour petitioned the Washington Supreme
Court for habeas corpus, alleging that the offense was committed in
Indian country, and therefore, the United States had exclusive juris-
diction.8 3 The court denied Seymour's habeas corpus petition based
on its previous holding that the act terminated the reservation
entirely.

8 4

Reversing the state court's decision, the United States Supreme
Court held that the 1906 act did not affect the outer boundaries of the
Colville Reservation.8 5 Instead, the Court held that the act merely
opened the Reservation to non-Indian settlement.8 6 The Court ex-
amined the express language of the act, particularly Congress' lack of
reference to dissolution or to restoration to the public domain.8 7 To
sustain its judgment, the Court compared the act to an 1892 act that
had restored the northern half of the Colville Reservation by declaring
it "vacated and restored to the public domain."8 8 The Court noted

79. 368 U.S. 351, 354 (1962).
80. Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 352

(1962).
81. Id. at 358. The language of the 1906 Act declared the reservation "open to

settlement and entry." Act of Mar. 22, 1906, ch. 1126, 34 Stat. 80, 80 (1906); see infra
note 82 and accompanying text.

82. Act of Mar. 22, 1906, ch. 1126, 34 Stat. 80 (1906).
83. Seymour, 368 U.S. at 352.
84. Seymour v. Schneckloth, 346 P.2d 669, 671 (Wash. 1959), cert. granted, 365

U.S. 833 (1961), rev'd sub noma., Seymour v. Superintendent of Wash. State Peniten-
tiary, 368 U.S. 351 (1962).

85. Seymour, 368 U.S. at 354-57.
86. Id. at 355.
87. Id.
88. Id.; Act of July 1, 1892, ch. 140, 27 Stat. 62, 62-3 (1892). This Act provided in

relevant part:
That subject to the reservations and allotment of lands in severalty to the indi-
vidual members of the Indians of the Colville Reservation in the State of Wash-
ington herein provided for, all the following described tract or portion of said
Colville Reservation... is hereby, vacated and restored to the public domain,
notwithstanding any executive order or other proceeding whereby the same
was set apart as a reservation for any Indians... and the same shall be open to
settlement and entry ... and shall be disposed of under the general laws appli-
cable to the disposition of public lands in the State of Washington. That the net
proceeds arising from the sale and disposition of the lands to be so opened...
shall be set apart in the Treasury of the United States for the time being, but
subject to such future appropriation for public use as Congress may make.

Act of July 1, 1892, ch. 140, 27 Stat. 62, 62-3 (1892).
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stark differences between the wording and congressional intent of the
acts.89 Thus, the Court found that the language of the 1906 act evi-
denced a lack of diminishment.90

Several years later, the Court in Mattz v. Arnett,91 considered
whether an 1892 surplus land act affected the outer boundaries of the
Klamath River Indian Reservation in northern California. 92 The con-
troversy began when a California game warden seized illegal fishing
nets, belonging to Raymond Mattz, a Klamath River tribe member,
found on land disposed of under the 1892 surplus land act.93 Mattz
sought return of the nets, alleging that because the nets were confis-
cated in Indian country, the state statutes prohibiting their use were
inapplicable. 94 Both the California state trial court and the California
Court of Appeals rejected Mattz' position, holding that the 1892 Act
terminated the reservation status of the land.95

The United States Supreme Court granted certiorari and re-
versed, holding that the language of the act, like the act in Seymour,
was consistent with the continued reservation status of the parcels of
land opened for settlement.96 The June 17, 1892 act, which author-
ized the sale of the Klamath River Reservation, provided in pertinent
part that:

[A]ll of the lands embraced in what was Klamath River Res-
ervation ... are hereby declared to be subject to settlement,
entry, and purchase under the laws of the United States
granting homestead rights. 97

The Court required that "[a] congressional determination to terminate
[reservation status] must be expressed on the face of the Act or be
clear from the surrounding circumstances and legislative history."98

Expanding its analytic approach used in Seymour, the Court included

89. Seymour, 368 U.S. at 355. Additionally, the Court assessed subsequent con-
gressional legislation as well as the convincing clause in the 1906 Act. Id. at 356.

90. Seymour, 368 U.S. at 356.
91. 412 U.S. 481 (1973).
92. Mattz v. Arnett, 412 U.S. 481, 483 (1973). The Act of 1892 provides in relevant

part:
That all of the lands embraced in what was Klamath River Reservation in the
State of California... are hereby declared to be subject to settlement, entry,
and purchase under the laws of the United States.

Act of June 17, 1892, ch. 120, 27 Stat. 52, 52 (1892).
93. Mattz, 412 U.S. at 484.
94. Id.
95. Arnett v. Five Gill Nets, 20 Cal. App. 3d 729, 895-98 (Cal. Ct. App. 1971), hr'g

denied sub nom., San Francisco Bay Area Rapid Transit Dist. v. Fremont Meadows,
Inc., 97 Cal. Rptr. 898 (Cal. Ct. App. 1971), cert. granted sub nom., Mattz v. Arnett, 409
U.S. 1124 (1973), rev'd, 412 U.S. 481 (1973).

96. Mattz, 412 U.S. at 504-06; see supra notes 85-88 and accompanying text.
97. Act of June 17, 1892, ch. 120, 27 Stat. 52, 52 (1892).
98. Mattz, 412 U.S. at 505.
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congressional history in its examination of the act and held that be-
cause of a lack of clear termination language in the act, Congress did
not intend termination or diminishment of the Klamath River
Reservation.99

Just two years after Mattz, the Supreme Court in DeCoteau v.
District County Court for the Tenth Judicial District,100 found clear
congressional intent to diminish an Indian reservation based on "the
face of the Act, [and]... the surrounding circumstances and legisla-
tive history."1° 1 Cheryl Spider DeCoteau, a member of the Sisseton-
Wahpeton Sioux Tribe, brought a habeas corpus action in a South Da-
kota circuit court. 10 2 DeCoteau alleged that the court lacked jurisdic-
tion to alienate her from her two children based on the Lake Traverse
Indian Reservation status as Indian country. 10 3 Additionally,
DeCoteau sought a release from the court's custodial procedures. 10 4

Both the circuit court and the South Dakota Supreme Court denied
the petition, holding that a 1891 surplus land act terminated reserva-
tion status and restored the land to the public domain. 105

In affirming the lower courts, the United States Supreme Court
applied the long-standing presumption that ambiguous congressional
action affecting the rights of Indians is to be resolved in favor of the
Indians. 10 6 The Court then applied the standard promulgated in
Mattz and examined the act's express language, its surrounding cir-
cumstances, and its legislative history. 10 7 Specifically, the Court
noted that an agreement between the government and the Sisseton-
Wahpeton Sioux Tribe provided that the Indians were to "cede, sell,
relinquish, and convey" all the remaining unallotted land on the
South Dakota reservation to the United States for monetary
consideration.108

99. Id. at 485-94, 504.
100. 420 U.S. 425 (1975).
101. DeCoteau v. District County Court for the Tenth Judicial Dist., 420 U.S. 425,

444 (1975)(quoting Mattz, 412 U.S. at 505).
102. DeCoteau v. District County Court for the Tenth Judicial Dist., 211 N.W.2d

843, 843-44 (D. S.D. 1973), cert. granted, 417 U.S. 929 (1974), aff'd, 420 U.S. 425 (1975).
103. Id.
104. Id. at 843.
105. Id. at 846. The Act of 1891 provides in relevant part:

The Sisseton and Wahpeton bands of Dakota or Sioux Indians hereby cede, sell,
relinquish, and convey to the United States all their claim, right, title, and
interest in and to all the unallotted lands within the limits of the reservation
set apart to said bands of Indians as aforesaid remaining after the allotments
and additional allotments provided for in article four of this agreement shall
have been made.

Act of Mar. 3, 1891, ch. 543, 26 Stat. 989, 1036 (1891).
106. DeCoteau, 420 U.S. at 447.
107. Id. at 444 (quoting Mattz, 412 U.S. at 505).
108. Id. at 445 (quoting Act of Mar. 3, 1891, ch. 543, 26 Stat. 989, 1036 (1891)). The

Court also studied Interior Department memoranda to see if the area was mentioned as
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The Court held that the consent language of the sale of all tribal
interests in the unallotted land for a sum certain was cession lan-
guage expressly signifying diminishment of reservation status.10 9

The Court concluded that the act's express language, its surrounding
circumstances, and its legislative history "unmistakably" showed that
Congress had diminished the Lake Traverse Reservation in 1891.110
In so holding, the Court distinguished the 1891 act from the acts ear-
lier construed in Seymour and Mattz, stating that the two latter cases
did not involve a mutual agreement and a monetary consideration.1 1 1

Two years after DeCoteau, the Court in Rosebud Sioux Tribe v.
Kneip11 2 considered the issue of reservation termination. 1 13 The
Rosebud Sioux Tribe of South Dakota brought a declaratory judgment
action alleging that three surplus land acts passed by Congress in
1904, 1907, and 1910, resulting from the Dawes Act, did not alter the
outer boundaries of the Rosebud Indian Reservation, as established in
1889.114 The Tribe argued that termination of an Indian reservation

a reservation or a former reservation. Id. at 422 n.27. The Court also examined maps
constructed by the Bureau of Indian Affairs to see if surplus lands were omitted from
the reservation following their opening to non-Indian settlement. Id. Maps published
by the Commissioner of Indian Affairs after 1908 referred to the ceded land as an "open"
or "former" reservation. Id.

109. DeCoteau, 420 U.S. at 445-46. The Court also stated "we have stressed that
reservation status may survive the mere opening of a reservation to settlement, even
when the moneys paid for the land by the settlers are placed in trust by the Government
for the Indian's benefit." Id. at 444 (citations omitted).

110. DeCoteau, 420 U.S. at 445. The Court found that the statements made by the
sponsors of the legislation evidenced that all the land acquired by the negotiated agree-
ments between the Tribe and the government was to be restored to the public domain.
Id. at 441-46. A majority of the Court found the cession language in the 1891 Act to be
'precisely suited" to reservation termination. Id. However, three justices dissented,
maintaining that the 1891 Act contained nothing "to suggest that the boundaries of the
reservation were altered." Id. at 461 (Douglas, J., dissenting).

111. DeCoteau, 420 U.S. at 447-48.
112. 430 U.S. 584 (1977).
113. Rosebud, 430 U.S. at 586.
114. Id. at 585. The Act of 1910 provides in relevant part:

That the Secretary of the Interior be, and he is hereby, authorized and directed,
as hereinafter provided, to sell and dispose of all that portion of the Rosebud
Indian Reservation, in the State of South Dakota... That any Indians to whom
allotments have been made on the tract to be ceded may, in case they elect to do
so before said lands are offered for sale, relinquish same and select allotments
in lieu thereof on the diminished reservation.

Act of May 30, 1910, ch. 260, 36 Stat. 448, 448-49 (1910). The Act of 1907 provides in
relevant part:

That the Secretary of the Interior be, and is hereby, authorized and directed, as
hereinafter provided, to sell and dispose of all that portion of the Rosebud In-
dian Reservation in South Dakota ... except such portions thereof as have
been, or may hereafter be, allotted to Indians.

Act of Mar. 2, 1907, ch. 2536, 34 Stat. 1230, 1230 (1907). The Act of 1904 provides in
relevant part:

The said Indians belonging on the Rosebud Reservation, South Dakota, for the
consideration hereinafter named, do hereby cede, surrender, grant, and convey
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required express congressional intent and that absent such explicit
termination language intent could only be inferred from a mutual
agreement and monetary consideration.1 15 The United States District
Court for the District of South Dakota held that the three specific con-
gressional acts diminished the Rosebud Reservation boundaries. 1 16

The United States Court of Appeals for the Eighth Circuit affirmed
the district court. 117

The United States Supreme Court affirmed the Eighth Circuit's
decision. 118 The Court determined that the first act, the 1904 act, con-
tained cession language clearly indicating the required congressional
intent for diminishment of the Reservation. 1 19 The language of the
1904 act provided in pertinent part that:

The said Indians belonging on the Rosebud reservation,
South Dakota, for the consideration hereinafter named, do
hereby cede, surrender, grant and convey to the United States
all their claim, right, title, and interest in and to all that part
of the Rosebud Indian Reservation now remaining unallotted,
situated within the boundaries of Gregory County, South
Dakota.120

The Court determined that the 1904 act served as a hybrid of the two
methods of disposal of surplus lands, in that the act contained sections
speaking of direct sale to the United States as well as governmental
trustee authority without obligation to purchase any surplus lands.12 1

The Court found the same congressional intent present in the remain-
ing two acts, the 1907 and 1910 acts. 122 To bolster its conclusion, the
Court noted that the President had understood the acts to terminate
the Reservation, and that South Dakota had exercised "unquestioned

to the United States all their claim, right, title, and interest in and to all that
part of the Rosebud Indian Reservation now remaining unallotted.

Act of Apr. 23, 1904, ch. 1484, 33 Stat 254, 254 (1904). The Act of 1889 provides in
relevant part:

That the following tract of land, being a part of the said Great Reservation of
the Sioux Nation, in the Territory of Dakota, is hereby set apart for a perma-
nent reservation for the Indians receiving rations and annuities at the Rosebud
Agency.

Act of Mar. 2, 1889, ch. 405, 25 Stat. 888, 888 (1889).
115. Rosebud, 430 U.S. at 587; Rosebud Sioux Tribe v. Kneip, 521 F.2d 87, 90 (8th

Cir. 1975), cert. granted, 425 U.S. 989 (1976), aff'd, 430 U.S. 584 (1977).
116. Rosebud Sioux Tribe v. Kneip, 375 F. Supp. 1065, 1084 (D. S.D. 1974), aff'd,

521 F.2d 87 (8th Cir. 1975), cert. granted, 425 U.S. 989 (1976), aff'd, 430 U.S. 584
(1977).

117. Rosebud Sioux Tribe, 521 F.2d at 89.
118. Rosebud Sioux Tribe, 430 U.S. at 585-86.
119. Id. at 587.
120. Act of Apr. 23, 1904, ch.'1484, 33 Stat. 254 (emphasis added).
121. Rosebud Sioux Tribe, 430 U.S. at 603; Tilleman, 1976 Wis. L. REV. at 1306 n.4;

see supra note 120 and accompanying text.
122. Id. at 605-06.
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jurisdiction" over the disputed territory since the acts were en-
acted. 12 3 Therefore, the Court declared that the Rosebud Indian Res-
ervation had been disestablished.124

In 1984, the Court in Solem v. Bartlett,125 considered whether a
1908 act had terminated the status of the Cheyenne River Reserva-
tion. 126 The State of South Dakota convicted John Bartlett, a member
of the Cheyenne River Sioux Tribe, of attempted rape and sentenced
him to a ten-year term in the state penitentiary. 127 Bartlett sought a
writ of habeas corpus alleging that the crime occurred in Indian coun-
try, and that he was therefore exempt from state jurisdiction. 128 The
United States District Court for the District of South Dakota granted
Bartlett's petition on the ground that the state court lacked jurisdic-
tion to try him because his crime was committed on the Cheyenne
River Reservation. 12 9

The United States Supreme Court affirmed the federal district
court, unanimously holding that the "sell and dispose" language and
history of the applicable 1908 act did not terminate the Cheyenne
River Reservation. 130 In reaching its decision, the Court analyzed
three factors. First, the Court examined the language of the 1908 act
to determine whether it was ambiguous. 13 1 The Court stated that
Congress "failed to be meticulous in clarifying whether a particular
piece of legislation formally sliced a certain parcel of land off one res-
ervation."13 2 Second, the Court examined subsequent congressional
acts modifying the 1908 act to determine whether Congress viewed

123. Id. at 599 n.20-603.
124. Id. at 605. The dissenters in Rosebud nonetheless found the language of the

1904, 1907, and 1910 Acts ambiguous and inconclusive, electing that reservation status
should be construed in the Indians' favor. Id. at 617-18 (Marshall, J., dissenting) (quot-
ing DeCoteau, 420 U.S. at 447).

125. 465 U.S. 463 (1984).
126. Solem, 465 U.S. at 464. The 1908 Act ("Cheyenne River Act") provides in rele-

vant part:
[T]he Secretary of the Interior... is hereby... authorized and directed, as
hereinafter provided, to sell and dispose of all that portion of the Cheyenne
River and Standing Rock Indian Reservations in the States of South Dakota
and North Dakota lying and being within the following described boundaries
.... That... the Secretary of the Interior, in his discretion, may permit Indi-
ans who have an allotment.., to relinquish such allotment and to receive in
lieu thereof an allotment anywhere within the respective reservations thus
diminished.

Act of May 29, 1908, ch. 218, 35 Stat. 460, 460-61 (1908).
127. Solem, 465 U.S. at 465.
128. Id.
129. Id. at 466; Bartlett v. Solem, 691 F.2d 420 (8th Cir. 1982), cert. granted, 461

U.S. 956 (1983), aff'd, 465 U.S. 463 (1984).
130. Solem, 465 U.S. at 467-81.
131. Id. at 468.
132. Id.
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the lands as remaining parts of the reservation.' 3 3 Third, the Court
examined subsequent demographics to determine whether the reser-
vation had been terminated or diminished.' 34 The Court noted that
substantial non-Indian settlement in a reservation can serve as "an
additional clue as to what Congress expected would happen once land
on a particular reservation was opened to non-Indian settlers." 135 The
Court justified its examination of subsequent demographic history,
calling it a "necessary expedient" given the unusual circumstances
under which the surplus land acts were passed.136

Just one year after Solem was decided, the United States Court of
Appeals for the Tenth Circuit applied the three-part test adopted in
Solem to the surplus land acts that opened the Uintah Reservation
("Reservation") in Ute Indian Tribe v. Utah.'3 7 The Ute Indian Tribe
sought to exercise jurisdiction over the territory within the Uintah
Reservation as initially created.' 38 Hindered by the state and local
governments' protests, the Ute Tribe sued for declaratory and injunc-
tive relief to delineate the present reach of tribal jurisdiction. 139 The
district court held that the congressional acts had not diminished the
Reservation boundaries, but merely allotted tribal lands to tribal
members.14

0

On appeal, the Tenth Circuit affirmed the district court, holding
that Congress had not intended to diminish the Uintah Reserva-
tion.' 41 In its search for a "clear expression of congressional intent"
altering the Reservation's status, the court examined the Act of May
27, 1902 ("1902 Act"). 142 The 1902 Act did not specify boundary
changes of the Reservation. 143 The 1902 Act provided that all with-
held surplus lands would be "restored to the public domain" if Con-
gress could gain tribal consent. 144 Because the Tribe refused to give
consent, Congress passed the Indian Appropriations Acts of 1903
("1903 Act") and1904 ("1904 Act") which eliminated the tribal consent
requirement and merely served to prolong the date for opening the
Reservation to non-Indian settlers.145 Finally, with the passage of the

133. Id.
134. Id. at 471-72.
135. Id.
136. Id. at 472 n.13.
137. 773 F.2d 1087, 1091 (10th Cir. 1985)(en banc), cert. denied, 479 U.S. 994 (1986).
138. Ute Indian Tribe, 521 F. Supp. at 1075.
139. Id. at 1075-77.
140. Id. at 1152-53.
141. Ute Indian Tribe, 773 F.2d at 1093.
142. Id. at 1089-91; see supra note 26.
143. See, Act of May 27, 1902, ch. 888, 32 Stat. 245 (1902).
144. Act of May 27, 1902, ch. 888, 32 Stat. 245, 263 (1902).
145. Ute Indian Tribe, 773 F.2d at 1089; see Act of Mar. 3, 1905, ch. 1479, 33 Stat.

1048 (1905); see supra note 38.
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Indian Appropriations Act of 1905 ("1905 Act"), Congress opened the
Reservation to non-Indian settlers. 14 6

The court noted that two exclusive situations can evidence con-
gressional intent to diminish a reservation: (1) an act's specific ces-
sion language combined with a vow to compensate the tribe; and (2)
circumstances surrounding the act demonstrating a "widely held, con-
temporaneous understanding that the affected reservation would
shrink as a result of the proposed legislation."147 Finding that the
1902, 1903, and 1905 Acts failed to meet either of these two tests, the
court rejected Utah's diminishment claim. 148 The court reasoned that
"in the absence of 'substantial and compelling evidence of a congres-
sional intention to diminish Indian lands,' the courts' 'traditional solic-
itude for the Indian tribes' must compel a finding that 'the old
reservation boundaries survived the opening.' "149

The court, in applying the two factors, also determined that the
"restore to the public domain" language as found in the statute open-
ing the Uintah Reservation to non-Indian settlement did not mean
diminishment. 150 The court further determined that the "expression
'return to the public domain' [did] not reliably establish the clear and
unequivocal evidence of Congress' intent to change boundaries."15 1

The court held that because the 1905 Act lacked the "restore to
the public domain" language found in the 1902 Act, Congress had
withdrawn from its previous position. 152 Thus, the court maintained
that Congress, in opening the Reservation to non-Indian settlers, did
not expressly intend to diminish the original Reservation
boundaries.

153

In Rosebud, the United States Supreme Court relied on Lone Wolf v. Hitchcock, 187
U.S. 553, 567-68 (1903), where the Court held that lack of Indian consent did not defeat
congressional intent to diminish a reservation. Rosebud, 430 U.S. at 587-88.
The Act of 1904 provides in relevant part:

That the time for opening the unallotted lands to public entry on the Uintah
Reservation, in Utah, as provided by the Acts of May twenty-seventh, nineteen
hundred and two, and March third, nineteen hundred and three, be, and the
same is hereby extended to March tenth, nineteen hundred and five, and five
thousand dollars is hereby appropriated to enable the Secretary of the Interior
to do the necessary surveying, and otherwise carry out the purposes of so much
of the Act of May twenty-seventh, nineteen hundred and two .... as provides
for the allotment of the Indians of the Uintah and White River Utes in Utah.

Act of Apr. 21, 1904, ch. 1402, 33 Stat. 189, 207-08 (1904).
146. Ute Indian Tribe, 773 F.2d at 1089; see supra note 38.
147. Ute Indian Tribe, 773 F.2d at 1088 (quoting Solem, 465 U.S. at 471).
148. Id. at 1088.
149. Id. at 1089 (quoting Solem, 465 U.S. at 472).
150. Id. at 1089.
151. Id. at 1092 (citing Solem, 465 U.S. at 475-76).
152. Id. at 1089.
153. Id.

1995]



CREIGHTON LAW REVIEW

Just five years later, the Tenth Circuit undermined its Ute deci-
sion in Pittsburg & Midway Coal Mining Co. v. Yazzie ("Pittsburg
Coal").'5 4 The mining company brought an action for injunction and
declaratory relief, alleging that the Navajo Tribe lacked jurisdiction
under federal law to tax its mine. 155 The United States District Court
for the District of New Mexico dismissed the suit without prejudice,
and the mining company appealed.156

The Tenth Circuit reversed the district court, holding that the
language of a 1908 act and executive orders from 1908 and 1911 ter-
minated reservation status. 5 7 The court examined the language of
the 1908 act as well as the 1908 and 1911 executive orders.' 5 8 The act
and the orders provided that unallotted lands on the Navajo Reserva-
tion be "restored to the public domain" but which contained no express
cancellation language.159 The court held that the language termi-
nated the boundaries of the New Mexico portion of the unallotted land
because that land had been restored to the public domain. 160 The
court noted that its decision in Ute was "unexamined and unsupported
in the opinion."16 1

Two years later, in State v. Perank,'16 2 the Utah Supreme Court
followed the Tenth Circuit's decision in Pittsburg Coal.16 3 The defend-
ant pled guilty to burglary in the state trial court and the trial court
sentenced him to probation.' 6 4 Subsequently, in a probation revoca-
tion proceeding, the defendant argued that the trial court lacked juris-

154. 909 F.2d 1387, 1400 (10th Cir. 1990), cert. denied sub nom., Navajo Tax
Comm'n v. Pittsburg & Midway Coal Mining Co., 498 U.S. 1012 (1990).

155. Pittsburg & Midway Coal Mining Co. v. Yazzie, 909 F.2d 1387, 1388 (10th Cir.
1990), cert. denied sub. nom., Navajo Tax Comm'n v. Pittsburg & Midway Mining Co.,
498 U.S. 1012 (1990).

156. Id. at 1389.
157. Id. at 1397 n.13, 1419.
158. Id.
159. Id. at 1396.
160. Id. at 1419.
161. Id. at 1400. The Yazzie court concluded:

In summary, federal court cases reveal that neither Congress, the courts, nor
Indian tribes themselves have insisted that restoration language be accompa-
nied by more explicit cancellation language. Rather, they have used or ac-
cepted simple, operative restoration language as language of reservation
termination in many situations. We have found no case where operative resto-
ration language was not accepted as language of termination.

Id. at 1404. The court also held that:
Our conclusion in Ute that the generic phrase ["restore to the public domain"]
was ambiguous is undercut.., by our conflicting statement earlier in the same
opinion that public domain language implies a "wholesale diminishment of the
Reservation."

Id. at 1400.
162. 858 P.2d 927 (Utah 1992).
163. State v. Perank, 858 P.2d 927, 939-40 (Utah 1992).
164. Id. at 930.
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diction because he was an Indian and the crime occurred in Myton,
the same town at issue in Hagen v. Utah.165 However, the trial court
rejected the defendant's argument, revoked his probation, and ordered
that he serve a zero to five-year prison term. 166

In affirming the conviction, the Utah Supreme Court held that the
boundaries of the Uintah Reservation ("Reservation") were indeed di-
minished by the basic statutory authority for opening the Reservation
to non-Indian settlers contained in the 1902 Act. 167 As a result, the
court held that Myton did not lie in Indian country. 168 The court rea-
soned that because the 1905 Act lacked explicit cession language, it
merely served to amend and supplement the cession language of the
1902 Act. 169 Furthermore, the court interpreted the phrase "restore
to the public domain" in the 1902 Act to reveal a congressional intent
to disestablish restored land sufficiently to support a finding that the
original boundaries of the Reservation had been diminished.170

Therefore, the court declared the cession language in the 1902 Act op-
erative when the Reservation was finally opened to non-Indian set-
tlers in 1905, and that the Reservation was accordingly diminished.171

CASE LAW SUBSEQUENT TO HAGEN V. UTAH

Since the Supreme Court's decision in Hagen, the United States
Court of Appeals for the Eighth Circuit in Duncan Energy Co. v. Three
Affiliated Tribes of Fort Berthold Reservation,172 applied Hagen's
analysis in considering whether Congress had intended to diminish
the Fort Berthold Indian Reservation.' 73 Duncan Energy ran oil and
gas wells in the Northeast quadrant of the Fort Berthold Reservation,
based on leases it secured from non-Indian property owners. 174 The
tribes taxed all interests in real and personal property located in the
reservation for business or profit use, as well as on all oil and gas
drilled within the reservation. L7 5 In addition, tribal law required all
employers to give preference to qualified Indian workers within the
reservation.' 7 6 Duncan Energy brought suit in the district court seek-

165. Id.
166. Id.
167. Id. at 946-53; David R. Williams, State v. Perank: Is the Uintah-Ouray Reser-

vation "Nailed Down Upon the Border"? 1992 B.Y.U. L. REv. 1261 (1992).
168. Perank, 858 P.2d at 946-53.
169. Id. at 940-45.
170. Perank, 858 P.2d at 934.
171. Id. at 934, 945.
172. 27 F.3d 1294 (8th Cir. 1994).
173. Duncan Energy Co. v. Three Affiliated Tribes of Fort Berthold Reservation, 27

F.3d 1294, 1297 (8th Cir. 1994).
174. Id. at 1296.
175. Id.
176. Id.
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ing avoidance of the tribal restrictions. 177 Arguing that the district
court lacked jurisdiction, the tribes moved to dismiss or remand the
case to the tribal adjudicative system.178 The district court granted
Duncan Energy's summary judgment motion on the merits, holding
that the company was not required to exhaust tribal remedies prior to
proceeding in federal court. 179

Upon review, the Eighth Circuit reversed the district court, hold-
ing that Duncan Energy should exhaust tribal remedies before pro-
ceeding in district court.' 80 The court also stated that summary
judgment was improper in such an action.' 8 ' In reaching its holding,
the court examined the three factors contained in the Solem and Ha-
gen line of cases: "[1] [the] statutory language[;] [2] the historical con-
text[;] and [3] the population that settled the land."' s 2 The court
recognized that the first factor, statutory language, was the most pro-
bative of the three-part test.'8 3

Whereas Hagen and DeCoteau contained unambiguous phrases
expressing congressional intent to diminish a reservation, the court
found no clear language regarding the Fort Berthold Reservation in
the 1910 act, the act which opened the reservation to non-Indian set-
tlers.'8 4 The 1910 act merely authorized the Secretary of the Interior
to "surve[y] and to sell and dispose of ... all the surplus unallotted
and unreserved lands within [a] portion of said reservation . . ." as
well as reserve certain land rights for the Tribe.' 8 5 Furthermore, the
1910 act mirrored Solem's statutory language and provisions by stat-
ing that the United States would serve solely as "trustee for said Indi-
ans to dispose of said lands and to expend and pay over the proceeds
received from the sale thereof only as received."' 86 Based on its read-

177. Id. Duncan Energy Co. v. Three Affiliated Tribes of Fort Berthold Reservation,
812 F. Supp. 1008, 1009-10 (D. N.D. 1992); rev'd, 27 F.3d 1294 (8th Cir. 1994).

178. Duncan Energy Co., 27 F.3d at 1296.
179. Id.
180. Id. at 1301.
181. Id. at 1299.
182. Id. at 1297 (citing Hagen v. Utah, 114 S. Ct. 958, 965 (1994)(citing Solem, 465

U.S. at 470-72)).
183. Duncan Energy Co., 27 F.3d at 1297.
184. Id. In Hagen, the operative language stated "restored to the public domain."

Hagen, 114 S. Ct. at 961-62. In DeCoteau, the operative language stated "cede, sell,
relinquish, and convey to the United States all [the Tribe's] claim, right, title and inter-
est." DeCoteau, 211 N.W.2d at 846. The 1910 Act provides in relevant part:

That the Secretary of the Interior be, and is hereby, authorized and directed to
cause the unsurveyed part of the Fort Berthold Indian Reservation, in the
State of North Dakota, to be surveyed, and to sell and dispose of ... all the
surplus unallotted and unreserved lands within [a] portion of said reservation.

Act of June 1, 1910, ch. 264, § 1, 36 Stat. 455, 455 (1910).
185. Duncan Energy Co., 27 F.3d at 1297.
186. Id.
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ing of the act, the court did not find diminishment of the Fort Berthold
Reservation.18 7 Although Duncan Energy sought to exclusively rely
on the third part of the diminishment test, the court labeled the com-
pany's reliance as "totally inappropriate," reaffirming its prior stance
that the Northeast quadrant remained a part of the reservation.'88

ANALYSIS

Over the years, the United States Supreme Court has determined
a mode of analysis to differentiate between surplus land acts which
diminished reservations and those acts which merely offered non-In-
dian settlers an opportunity to purchase land within reservation
boundaries.18 9 The principal method used by the Supreme Court in
evaluating congressional intent to diminish a reservation is to ex-
amine the statutory language used to open the Indian lands to non-
Indians. 190 Where explicit cession or other surrender language exists,
coupled with Congress' pledge to compensate the Indian tribe for the
opened lands, the Court presumes that Congress intended diminish-
ment of the reservation. 19 1 Congress has terminated reservations
with the use of express terminology, such as "vacated and restored to
the public domain."192 The Act of May 27, 1902 ("1902 Act"), the Act
at issue in Hagen v. Utah,193 contains this exact express terminology,
as well as surrounding legislative history and circumstances support-
ing such language. 194

In Hagen, the United States Supreme Court relied on this specific
language and legislative history to resolve the controversy surround-
ing the status of the Uintah Indian Reservation ("Reservation"). 195 In
holding that Congress had diminished the Reservation, the Supreme
Court examined the three factors articulated in Solem v. Bartlett:196

(1) the express statutory language of the applicable acts; (2) the cir-
cumstances and treatment surrounding the passage of the acts; and
(3) the current demographics of the reservation at issue. 197 The Court
found that the language of the 1902 Act evidenced congressional

187. Id. at 1296.
188. Id. at 1298.
189. Solem v. Bartlett, 465 U.S. 463, 470 (1984).
190. Id.
191. Id. at 470-71 (citing DeCoteau v. District County Court for the Tenth Judicial

Dist., 420 U.S. 425, 447-48 (1975)).
192. Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 355-56

(1962).
193. 114 S. Ct. 958 (1994).
194. Hagen v. Utah, 114 S. Ct. 958, 966, 968 (1994).
195. Id. at 960.
196. 465 U.S. 463 (1984).
197. See Solem, 465 U.S. at 470-72; Hagen, 114 S. Ct. at 965-67.
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diminishment of the Reservation. 19 s After this determination, the
Court examined the surrounding circumstances and current
demographics of the Reservation to bolster its decision. 19 9 Justice
Harry A. Blackmun dissented, finding a lack of clear congressional
intent.

20 0

The effect of the Court's decision is significant, particularly in the
area of law enforcement, where states often meet jurisdictional obsta-
cles in prosecuting crimes which occurred in Indian country.2 0 1 Addi-
tionally, the Court's decision serves to reinforce its traditional three-
part test set forth in Solem v. Bartlett20 2 and instructs other courts as
to the importance and weight of each respective part of the test.20 3

THE FIRST PART OF SOLE. STATUTORY LANGUAGE

In interpreting the 1902 Act to determine congressional intent,
the Utah courts' holdings were surprisingly inconsistent, even though
all used the same method of analysis. 20 4 For example, the United
States Court of Appeals for the Tenth Circuit's 1985 decision in Ute
Indian Tribe v. Utah20 5 held that neither the "restore to the public
domain" statutory language found in the 1902 Act nor the subsequent
treatment of the Reservation area evidenced a congressional intent to
diminish the Reservation. 20 6 Yet, in 1992, the Utah Supreme Court
in State v. Perank20 7 held otherwise. 20 8 The court in Perank exclu-
sively relied on its finding that the phrase "restore to the public do-
main" evinced congressional intent to diminish the Reservation. 20 9

198. Id. at 966-67.
199. Id. at 968-70.
200. Id. at 971-80 (Blackmun, J., dissenting).
201. See State v. Coando, 858 P.2d 926, 927 (Utah 1992) (convicting defendant for

issuance of bad checks in Roosevelt, Utah); Roosevelt City v. Gardner, 858 P.2d 1004,
1004-05 (8th Cir. 1992)(convicting defendant for criminal mischief and unlawful posses-
sion and consumption of alcohol in Roosevelt, Utah). For example, if an Indian defend-
ant is convicted under either state or federal law for a crime committed in a disputed
area, he or she could challenge the conviction. CLINTON, supra note 68, at 148. Regard-
ing the federal law establishing the reservation boundaries, the federal court's interpre-
tation views the disputed area as Indian country and that the state therefore lacks
jurisdiction. Id. Yet, the state court's interpretation finds the disputed area as non-
Indian country and that the federal court lacks jurisdiction. Id. This illustrates the
need for a clarification of what constitutes state and federal jurisdiction. Id.

202. 465 U.S. 463 (1984).
203. See Solem, 465 U.S. at 470-72; Hagen, 114 S. Ct. at 965.
204. See State v. Perank, 858 P.2d 927, 953 (Utah 1992); Ute Indian Tribe v. Utah,

773 F.2d 1087, 1093 (10th Cir. 1985)(en banc), cert. denied, 479 U.S. 994 (1986).
205. 773 F.2d 1087 (10th Cir. 1985)(en banc), cert. denied, 479 U.S. 994 (1986).
206. Ute Indian Tribe, 773 F.2d at 1089.
207. 858 P.2d 927 (Utah 1992).
208. Perank, 858 P.2d at 934.
209. Id.
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The Court in Hagen correctly upheld the test as applied in Per-
ank.2 10 The operative language of the 1902 Act is unambiguous. 2 11

The 1902 Act expressly provides that "all the unallotted lands within
said reservation shall be restored to the public domain."2 12 In addi-
tion to this restoration language, the 1902 Act's secondary provisions
illustrate congressional intent to diminish the Reservation. 2 13 For ex-
ample, the 1902 Act listed a price of $1.25 per acre for the unallotted
lands opened for settlement and assigned the proceeds from the "sale
of the lands so restored to the public domain" to the Ute Indian
Tribe.

2 14

The Court rightly maintained that the phrase "restore to the pub-
lic domain" found in the 1902 Act evidenced a congressional intent to
diminish the boundaries of the Reservation. 2 15 In concluding that
Congress intended to diminish the Reservation, the Court relied on
several United States Supreme Court cases, as well as Perank, which
acknowledged that reservation boundaries are diminished by statu-
tory language that "restores" reservation lands to the "public do-
main."2 16 Although the Court in its Rosebud Sioux Tribe v. Kneip2 17

and DeCoteau v. District County Court for the Tenth Judicial Dis-
trict2 18 decisions was split on whether particular lands had retained
their reservation status, the Court nonetheless determined that the
"restore to the public domain" language served as an expression of
congressional intent to diminish the reservation. 2 19

210. See supra notes 207-09 and accompanying text; see infra notes 211-64 and ac-
companying text.

211. Hagen, 114 S. Ct. at 970.
212. Act of May 27, 1902, ch. 888, 32 Stat. 245, 263-64 (1902); see supra note 38 and

accompanying text.
213. Act of May 27, 1902, ch. 888, 32 Stat. 245, 263-64 (1902); see supra note 38 and

accompanying text.
214. Act of May 27, 1902, ch. 888, 32 Stat. 245, 263-64 (1902); see supra note 38 and

accompanying text.
215. See supra notes 204-14 and accompanying text; see infra notes 216-71.
216. Hagen, 114 S. Ct. at 966-67. The Court relied on Perank, 858 P.2d at 935 (dis-

cussing the Solem decision); Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 589 (1977);
DeCoteau v. District County Court for the Tenth Judicial Dist., 420 U.S: 425, 446
(1975); Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 354-55
(1962) (finding "restore to the public domain" language to end a reservation).

217. 430 U.S. 584 (1977).
218. 420 U.S. 425 (1975).
219. See Rosebud, 430 U.S. at 603; DeCoteau, 420 U.S. at 449; Hagen, 114 S. Ct. at

967. Congress did consider Indian reservations as separate from the public domain, as
evidenced by authority available not only in case law precedent, but also in statutes of
the period. H.R.J. Res. 31, 57th Cong., 1st Sess. (1902)(enacted); Pittsburg & Midway
Coal Mining Co. v. Yazzie, 909 F.2d 1387, 1400 (10th Cir. 1990), cert. denied sub nom.,
Navajo Tax Comm'n v. Pittsburg & Midway Coal Mining Co., 498 U.S. 1012 (1990);
DeCoteau, 420 U.S. at 446.
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In light of this authority, it is somewhat baffling that the United
States Court of Appeals for the Tenth Circuit held in its Ute Indian
Tribe decision that the phrase "restore to the public domain" does not
amount to congressional intent to diminish. 220 However, the Court
correctly did not give much weight to the decision in Ute Indian
Tribe.221 In Pittsburg & Midway Coal Mining Co. v. Yazzie, 222 the
Tenth Circuit admitted that its holding in Ute Indian Tribe was
"unexamined and unsupported in the opinion."223 Justice Blackmun's
claim in his dissent that the Reservation was not diminished because
the Indian Appropriations Act of 1905 ("1905 Act") did not incorporate
the cession language of the 1902 Act is unfounded. 224 The 1902 Act
was amended three times, in 1903, 1904, and 1905.225 None of these
amendments repealed or affected the operative provision of the 1902
Act, which restored the unallotted lands to the public domain.226 In
addition, the amendments did not retreat from Congress' "baseline
purpose" to diminish the Reservation. 227 Indeed, if the 1902 Act was
so allegedly replaced, the 1905 presidential proclamation opening the
Reservation would not have specifically referred to the 1902 Act, in-
corporating the 1902 Act's restoration language:

Whereas it was provided by the [1902 Act],... among other
things, that on October first, 1903, the unallotted lands in the
Uintah Indian Reservation, in the State of Utah, "shall be re-
stored to the public domain: Provided, That persons entering
any of said lands under the homestead laws shall pay there-
for at the rate of [$1.25] per acre."2 28

220. See Yazzie, 909 F.2d at 1400; Ute Indian Tribe, 773 F.2d at 1092.
221. Yazzie, 909 F.2d 1400.
222. 909 F.2d 1387 (10th Cir. 1990), cert. denied sub nom., Navajo Tax Comm'n v.

Pittsburg Midway Coal Mining Co., 498 U.S. 1012 (1990).
223. Yazzie, 909 F.2d at 1400.
224. Hagen, 114 S. Ct. at 977 (Blackmun, J., dissenting); see supra notes 220-23 and

accompanying text; see infra notes 225-64 and accompanying text.
225. Hagen, 114 S. Ct. at 967-68.
226. Id. "The supportive legislative, executive, and historical documents in the rec-

ord are voluminous." Brief for the Respondent at 31, Hagen v. Utah, 114 S. Ct. 958
(1994)(No. 92-6281)(citing Letter of Acting Commissioner of Indian Affairs to the Secre-
tary of Interior 3 (May 11, 1905)); H.R. Doc. No. 892, 62nd Cong., 2d Sess. 1-2 (1912)
(Joint Report of Inspector James McLaughlin and the Chief Supervisor); H.R. Doc. No.
1250, 63d Cong., 3d Sess. 1-2 (1914)(Letter of the Secretary).

227. Rosebud, 430 U.S. at 592.
228. Presidential Proclamation of July 14, 1905, 34 Stat. 3119, 3119 (1905). Also,

the subsequent Presidential Proclamation of September 1, 1906, 34 Stat. 3228 (1906)
again confirms Congress' intent to restore the unallotted lands to the public domain and
diminish the Reservation under the 1902 Act, as amended. Id. It recognized that the
Reservation boundaries had been diminished by referring to the "former Uintah Indian
Reservation," and by restoring the small homestead tract located on the grazing reserve
"to the public domain" so that it would be subject to entry. Id. "Had the surplus reser-
vation lands not been restored to the public domain by the 1902 Act, it would have been
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Additionally, numerous congressional documents subsequent to the
1905 opening contain references to the "former" Reservation. 229

THE SECOND PART OF SOLEM. CONTEMPORANEOUS EVIDENCE AND
SUBSEQUENT HISTORY

Use of extrinsic evidence of congressional intent can spur skepti-
cism, in that a court's "only function is to determine congressional in-
tent, not rewrite history."2 30 If a statute is unambiguous on its face,
extrinsic evidence is unnecessary.2 31 Despite this general rule, the
Court in Mattz and DeCoteau, before contemplating extrinsic factors,
never declared the acts it was construing to contain ambiguous lan-
guage. 23 2 In both cases, the Court failed to follow established guide-
lines of determining congressional intent regarding Indian reservation
status.23 3 In contrast, the court in Perank found it unnecessary to
evaluate the remaining tests, such as the surrounding circumstances
of the passage of the surplus land act, because it found that the ex-
press statutory language "restore to the public domain" sufficiently re-
vealed Congress' intent to diminish the reservation boundaries. 234 In
Hagen, the Court blindly followed the holdings in Mattz and DeCoteau
in examining extrinsic evidence, despite no mention of ambiguity in
the 1902 Act.2 35

Notwithstanding the Court's decision, Solem instructed the Court
that when an act contains express language indicating a congressional
intent to diminish, extrinsic evidence should still be examined, but
only to confirm the language on the face of the act. 23 6 The Court in

pointless to transfer the parcel from the grazing reserve to the public domain." Perank,
858 P.2d at 947.

229. Respondent's Brief at 33 n.24, Hagen (No. 92-6281). See, Indians Appropria-
tions Act, ch. 140, § 23, 36 Stat. 269, 285 (1910); Act of June 29, 1906, ch. 3599, 34 Stat.
611, 611 (1906); Act of June 21, 1906, ch. 3504, 34 Stat. 325, 375 (1906); S. REP. No. 219,
61st Cong., 2d Sess., 284-85 (1910); Pub. L. No. 258, H.R. Doc. No. 15331, at 375-76
(June 21, 1906).

230. Rosebud Sioux Tribe v. Kneip, 375 F. Supp. 1065, 1084 (D. S.D. 1974), aff'd,
521 F.2d 87 (8th Cir. 1975), cert. granted, 425 U.S. 989 (1976), aff'd, 430 U.S. 584
(1977).

231. David R. Williams, State v. Perank: Is the Uintah-Ouray Reservation "Nailed
Down Upon the Border"? 1992 B.Y.U. L. REV. 1261 (1992).

232. See DeCoteau, 420 U.S. 425; Mattz v. Arnett, 412 U.S. 481 (1978).
233. See supra notes 96-99, 106-11 and accompanying text.
234. Perank, 858 P.2d at 940-53.
235. See supra notes 33-44 and accompanying text. The Hagen Court stated that

"[w]e thus decline to abandon our traditional approach to diminishment cases, which
requires us to examine all the circumstances surrounding the opening of a reservation."
Hagen, 114 S. Ct. at 966.

236. Solem, 465 U.S. at 471. Only when express language of termination is absent
must the legislative history and surrounding circumstances "unequivocally" reveal a
congressional intent to diminish. Id.; Rosebud, 430 U.S. at 586-87; Respondent's Brief
at 42, Hagen (No. 92-6281).
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Solem held that only when express language of termination is absent
must the legislative history and surrounding circumstances "unequiv-
ocally" reveal a congressional intent to diminish. 237 In Hagen, the
language of the 1902 Act is plain and unambiguous, stating that "all
the unallotted lands within said reservation shall be restored to the
public domain."238 Thus, supporting circumstances need not unequiv-
ocally reveal congressional intent to diminish. 239 As a result, the
Court examined contemporaneous surrounding circumstances merely
to support its finding of diminishment. 240

The Court was correct in giving limited weight to contemporane-
ous evidence and subsequent history to support its diminishment find-
ing.24 1 The Court found diminishment without relying on subsequent
history because controversy engulfed the many congressional refer-
ences to the Reservation. 242 More importantly, the Court could not
have substantially relied on subsequent history and still found dimin-
ishment because Congress had repeatedly referred to the Reservation
in both past and present tenses since 1905.243 Therefore, had the
Court substantially relied on the second part of the test, its decision
would not have been supported because clear evidence of Congress'
intent to diminish was absent.244

THE THIRD PART OF SOLEfM: SUBSEQUENT DEMOGRAPHICS

To conclude its analysis, the Court in Hagen noted the subsequent
demographics of the Reservation, after its opening to non-Indian set-
tlers, to further bolster its conclusion that the statutory language and
history denote a congressional intent to diminish the Reservation. 245

The Court has recognized that although "[r]esort to subsequent demo-
graphic history is... an unorthodox... method of statutory interpre-
tation,. . . in the area of surplus land Acts, where various factors kept
Congress from focusing on the diminishment issue,... the technique
is a necessary expedient."246

237. Solem, 465 U.S. at 471.
238. Respondent's Brief at 42, Hagen (No. 92-6281); see supra note 38.
239. See supra note 236-38 and accompanying text.
240. Hagen, 114 S. Ct. at 968.
241. Id. at 968-70; Tilleman, 1976 Wis. L. RE:. 1305, 1314 (1976).
242. Hagen, 114 S. Ct. at 970.
243. See Id. Regarding inconsistent references to the Reservation, the Court stated

that "[t]hese must be viewed merely as passing references in text, not deliberate conclu-
sions about the congressional intent in 1905." Id. at 960.

244. See supra notes 230-43 and accompanying text.
245. Id. at 970.
246. Solem, 465 U.S. at 472 n.13. The Solem Court found that the opened area had

retained its Indian character, primarily since few non-Indians settled in the opened ar-
eas and a solid tribal presence continued. Id. at 480.
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The Court properly addressed the issue of subsequent demo-
graphical inquiry by affording it little weight.247 The Court cautiously
mentioned the demographics of the Reservation after its opening to
non-Indian settlers only after it had first clearly found a congressional
intent to diminish based on the first part of the Solem test.248 Too
strong of a reliance by the Court on demographics would have de-
tracted from the validity of its other arguments. 249 The Court noted
that roughly 400,000 acres of the original two million acres reserved
for Indian occupancy were later opened for non-Indian settlement in
1905.250 Furthermore, the Court noted that Utah exercised jurisdic-
tion over the opened lands from the time of opening until the Tenth
Circuit's questionable decision in Ute Indian Tribe.25 1 Therefore, a
close examination of the subsequent demographics of the Reservation
show that the Reservation was diminished; "a contrary conclusion
would seriously disrupt the justifiable expectations of the people living
in the area."25 2

However, in some respects, the Court's analysis is flawed, because
the Court attempted to compromise the express language of the 1902
Act and its history by referring to the current Indian population of the
Reservation. 25 3 In its reliance on a demographic profile of the Reser-
vation ninety years after its opening, the Court weakened its position,
tainting its otherwise credible and well-supported analysis.25 4 Con-
temporary demographics are simply irrelevant in areas of historical
inquiry.255 At best, contemporary demographics form a "tangential
relation" to historical congressional intent.256 The Court should not
have weighed the merits of retaining the Reservation by examining
modern circumstances, but instead should have considered only the
practical consequences which reflected congressional intent at the

247. See infra notes 248-64 and accompanying text.
248. Hagen, 114 S. Ct. at 970. The Court stated that "[flinally, our conclusion that

the statutory language and history indicate a congressional intent to diminish is not
controverted by the subsequent demographics of the Uintah Valley area." Id.

249. Petitioner's Brief at 16-17, Hagen v. Utah, 114 S. Ct. 958 (1994) (No. 92-6281).
250. Hagen, 114 S. Ct. at 970.
251. Id. This situation differs from the circumstances in Solem, where "tribal au-

thorities and Bureau of Indian Affairs personnel took primary responsibility for policing
... the opened lands during the years following [the opening in] 1908." Hagen, 114 S.
Ct. at 970 (quoting Solem, 465 U.S. at 480).

252. Hagen, 114 S. Ct. at 970.
253. Id.; Petitioner's Brief at 16, Hagen (No. 92-6281) (citing CENSUS OF POPULATION

AND HOUSING, SUMMARY POPULATION AND HOUSING CHARACTEmSTIcs: UTAH 73 (1990)).
254. Petitioner's Brief at 16, Hagen (No. 92-6281). "The presence of a nonIndian

[sic] population on the fee lands larger than the Indian population is simply irrelevant."
Id.

255. Petitioner's Brief at 16, Hagen (No. 92-6281).
256. Hagen, 114 S. Ct. at 980 (Blackmun, J., dissenting).
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time the Reservation was opened for settlement.257 In simple terms,
the power to discontinue reservation status lies with Congress and not
with the Court.258

The Court should have followed its decision in Seymour v. Super-
intendent of Washington State Penitentiary,259 in which the Court did
not consider modern consequences of diminishment.260 The Court's
decision in Seymour centered on the practical effect of the particular
act at the time the Indian reservation was opened.261 Thus, even if
the modem status of the land revealed non-Indians as the exclusive
owners of the land, the Court in Seymour would have still came to the
conclusion that the reservation at issue had not been diminished.26 2

In Hagen, the Court strayed from this established principle.263 The
Court's discussion of current demography was unnecessary and im-
proper, despite the Court's insistence that this information was
referenced solely to reinforce what it had already determined under
the first two parts of the test: that the Reservation had been
diminished.

26 4

CONCLUSION

In Hagen v. Utah,26 5 the United States Supreme Court ended
ongoing jurisdictional confusion within the State of Utah when it con-
cluded that the town of Myton is not within the Uintah Indian Reser-
vation ("Reservation").266 The Court applied the three-part test

257. Id. at 980-81 (Blackmun, J., dissenting).
258. DeCoteau, 420 U.S. at 449; Rosebud, 430 U.S. at 615.
259. 368 U.S. 351 (1962).
260. See Seymour, 368 U.S. at 354-57; see infra notes 261-64 and accompanying

text.
261. See Seymour, 368 U.S. at 354-57.
262. Petitioner's Brief at 16-17, Hagen (No. 92-6281) (quoting Duro v. Reina, 495

U.S. 676, 695 (1990)).
263. See supra notes 42-44 and accompanying text. The Court has continually ob-

served that "the population of non-Indians on reservations generally is greater than the
population of all Indians, both members and non-members." Petitioner's Brief at 16-17,
Hagen (No. 92-6281) (quoting Duro, 495 U.S. at 695). To examine 1994 demographics
would in a sense selectively "remake history" in violation of the general rule granting
Indians the benefit of the doubt, something which the Court has warned cannot be done.
Rosebud, 430 U.S. at 584, 586 (quoting DeCoteau, 420 U.S. at 449). The Hagen Court
invited further criticism by remarking that when an area is predominantly used or in-
habited by non-Indians, "finding that the land remains Indian country seriously bur-
dens the administration of state and local government." Hagen, 114 S. Ct. at 970
(quoting Solem, 465 U.S. at 471-72 n.12). Contemporary administrative inconvenience,
to any degree, cannot justify a Court's diminishment finding. Id. at 970. It comple-
ments the age-old constitutional principle that individual rights take precedence over
public welfare. MONROE E. PRICE & ROBERT N. CLINTON, LAw AND THE AMERICAN IN-
DIAN 152 n.1 (1983).

264. See Hagen, 114 S. Ct. at 970; see supra notes 204-44 and accompanying text.
265. 114 S. Ct. 958 (1994).
266. See Hagen v. Utah, 114 S. Ct. 958, 970-71 (1994).
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adopted in Solem v. Bartlett,26 7 which involves an examination of ex-
press statutory language, surrounding circumstances, and current
demographics, in determining whether Congress had intended to "pull
up the nails" from the Reservation. 26 8

Notwithstanding its consideration of current demography, the
Court's application of Solem's three-part test was correct.2 69 Follow-
ing Solem, the Court took the established steps to determine congres-
sional intent and clarified the respective probative value of each part
of the test.2 70 As a result, the Court's decision in Hagen will serve as
an authoritative guideline for other courts struggling to determine
congressional intent regarding Indian reservation status for jurisdic-
tional purposes. 27 1

Wendy L. Slater-'95

267. 465 U.S. 463 (1984).
268. See Solem v. Bartlett, 465 U.S. 463,469-72 (1984); Hagen, 114 S. Ct. at 965-66.
269. See supra notes 204-64 and accompanying text.
270. See supra notes 204-64 and accompanying text.
271. See supra notes 189-270 and accompanying text.
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