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INTRODUCTION

The American legal system is 'imperfect. The results arising
therefrom are similarly imperfect. These statements cannot be seri-
ously disputed.

Although perfection is impossible, American society nevertheless
highly values the quality of the results obtained by its legal struc-
tures. Accordingly, the federal system goes to great lengths to estab-
lish what it believes to be a coherent and rational scheme for
adjudicating civil disputes. The resulting product - what is loosely
termed "justice" - is admittedly uneven. Thus, the search for im-
provement continues.

In dispensing justice, one of the most difficult variables to regu-
late is the civil jury system. The right to a trial by jury is enshrined in
the Seventh Amendment to the United States Constitution.1 For all of
its strengths and value,2 this constitutional entitlement adds signifi-
cant complexities to the process of civil adjudication. Foremost
amongst these difficulties is the requirement that laypeople, un-
trained in legal substance or procedure, resolve a civil action accord-
ing to a complex set of legal rules.

t A.B., 1988, Dartmouth College; J.D., 1991, Harvard Law School. Without the
assistance of Jeff Kobrick, Steve Reinhardt, Sandy Rierson, Bod Saperstein, Mike
Swartz, Larry Tribe, and Bob Wick, this article would not have been possible.

1. The Seventh Amendment provides that "[in Suits at common law, where the
value in controversy shall exceed twenty dollars, the right of trial by jury shall be pre-
served, and no fact tried 5y jury, shall be otherwise reexamined in any Court of the
United States, than according to the rules of the common law." U.S. CONST. amend. VII.

2. See Sioux City & P.R. Co. v. Stout, 84 U.S. 657, 664 (1873). In Stout, the
United States Supreme Court noted that:

Twelve men of the average of the community, comprising men of education and
men of little education, men of learning and men whose learning consists only
in what they have themselves seen and heard, the merchant, the mechanic, the
farmer, the laborer; these sit together, consult, apply their separate experience
of the affairs of life to the facts proven, and draw a unanimous conclusion. This
average judgment thus given it is the great effort of the law to obtain. It is
assumed that twelve men know more of the common affairs of life than does
one man, that they can draw wiser and safer conclusions from admitted facts
thus occurring than can a single judge.
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Even the most conscientious and educated decision-maker is des-
tined to make mistakes. Not surprisingly, juries make more. This Ar-
ticle examines how the federal judiciary responds to such errors.
Specific focus is placed on the judicial response to civil jury verdicts
that are obviously irrational, particularly verdicts that are contradic-
tory or internally inconsistent.

Although federal courts are not hesitant to reverse or ignore ver-
dicts that are unsupported by the evidence or that are contrary to law,
they are seemingly taken aback by verdicts that are simply illogical.
Unlike other types of irrational civil jury verdicts, the judiciary does
not uniformly find these verdicts to be unacceptable. This Article ana-
lyzes and critically explores this response.

Part I of this Article examines the structural framework that
guides the judiciary's treatment of various types of irrational civil jury
verdicts. Particular emphasis is placed on the procedural and struc-
tural devices used by courts to reveal, prevent, and rationalize such
verdicts. This section also identifies the types of irrational civil jury
verdicts that may result notwithstanding these efforts.

Part II then examines the structural response of federal courts to
internally inconsistent civil jury verdicts. This section discusses the
impact of the Federal Rules of Civil Procedure on the resolution of
such verdicts, and the general rule that inconsistent verdicts cannot
form the basis for the judgment in a federal civil action.

Part III identifies and explores the response of federal courts to
inconsistencies involving general verdicts. In particular, this section
critically examines the reasoning advanced to justify the acceptance of
such inconsistent verdicts. This section advocates that courts resolve
inconsistent general verdicts in a manner similar to the resolution of
other types of internally inconsistent civil jury verdicts.

Part IV discusses the difficulties that surround the determination
of whether a court may enter an apparently inconsistent verdict into
judgment. In particular, this section examines the manner in which
the Seventh Amendment has been utilized as a means of ignoring or
rationalizing irrational civil jury verdicts. Part IV argues that federal
courts have been far too willing to utilize this constitutional provision
as a means of avoiding the duty to reject irrational and internally in-
consistent verdicts. This section concludes by advocating an alterna-
tive approach to the Seventh Amendment and the resolution of
apparently inconsistent civil jury verdicts.

Finally, Part V of this Article analyzes how principles of waiver
and estoppel may affect the judicial response to inconsistent civil jury
verdicts. This section discusses and critically examines the means
through which waiver principles are utilized to justify the judicial ac-
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ceptance of inconsistent verdicts. Part V concludes by arguing that an
alternative application of waiver principles would provide superior
protection to both the litigants as well as the values advanced by a
rational resolution of a federal civil action.

I. STRUCTURAL CONSTRAINTS ON UNTENABLE CIVIL JURY
VERDICTS

The verdict of a civil jury may be untenable for a variety of rea-
sons. The judicial system utilizes a corresponding array of procedural
devices in response to these untenable verdicts. These procedural de-
vices - or structural constraints - are each designed to reveal, pre-
vent, or rationalize such verdicts.

A. FEDERAL LIMITATIONS ON IRRATIONAL JUDGMENTS

The most common basis for a court to reject a civil jury verdict is
the verdict's failure to be supported either by the law applicable to a
given case or the evidence presented therein. Federal courts effec-
tively utilize a variety of structural mechanisms in response to such
verdicts. These judicial constraints provide a largely consistent bul-
wark against the entry of federal judgments on the basis of irrational
civil jury verdicts.

First, a variety of provisions in the Federal Rules of Civil Proce-
dure ("Federal Rules") are designed to ensure that claims that are not
legally cognizable are quickly dismissed. These rules eliminate unten-
able contentions even before a jury may consider them. Rule 11 is one
such provision. Rule 11 establishes both substantive and procedural
prerequisites to the ffling of a civil action.3 By exposing the party or
attorney who files a frivolous or uninvestigated claim to the prospect

3. See FED. R. Crv. P. 11. Rule 11 provides in relevant part:
(A) SIGNATURE' Every pleading, written motion, and other paper shall be

signed by at least one attorney of record in the attorney's individual name, or, if
the party is not represented by an attorney, shall be signed by the party.

(B) REPRESENTATIONS OF COURT. By presenting to the court (whether by
signing, filing, submitting, or later advocating) a pleading, written motion, or
other paper, an attorney or unrepresented party is certifying that to the best of
the person's knowledge, information and belief, formed after an inquiry reason-
able under the circumstances,

(1) it is not being presented for any improper purpose...;
(2) the claims, defenses, and other legal contentions therein are warranted

* by existing law or by a nonfrivolous argument for the extension, modification,
or the establishment of new law;

(3) the allegations and other factual contentions have evidentiary support
and
(4) the trials of factual contentions are warranted by the evidence .....
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of sanctions, Rule 11 attempts to screen legally or factually unmer-
itorious contentions prior to their presentation before a court or jury.

Legally unmeritorious contentions may also be dismissed at an
early stage of the litigation by a motion for judgment on the pleadings.
This procedural device is expressly authorized by Rule 12(c). 4 The
goals of this rule are also advanced by Rule 8, which requires litigants
to express clearly both their claims and the issues upon which they
disagree.5 Both Rule 12(c) and Rule 8 are designed to highlight the
issues in dispute and eliminate quickly those contentions that are le-
gally insubstantial.

Even if a contention is not facially invalid, and thus subject to
judgment on the pleadings, it may still be factually or legally unmer-
itorious. A court is not required to permit a jury to hear and resolve
such claims. These contentions may instead be dismissed pursuant to
Rule 56 through a motion for summary judgment. This procedure,
like a motion for judgment on the pleadings, attempts to dismiss
quickly unmeritorious contentions. 6 Although summary judgment
may not properly be employed as a means of dismissing contentions
that are simply unlikely to prevail at trial,7 claims about which "there

4. See FED. R. Civ. P. 12(c). Rule 12(c) provides that "[a]fter the pleadings are
closed but within such time as not to delay the trial, any party may move for judgment
on the pleadings." Id.

5. See FED. R. Civ. P. 8(a). Rule 8(a) states that claims for relief must contain "a
short and plain statement of the claim showing that the pleader is entitled to relief."
Rule 8(b) provides in relevant part that "a] party shall state in short and plain terms
the party's defenses to each claim asserted and shall admit or deny the averments upon
which the adverse party relies .... Denials shall fairly meet the substance of the aver-
ments denied." FED. R. Civ. P. 8.

6. See Mintz v. Mathers Fund, Inc., 463 F.2d 495, 498 (7th Cir. 1972). In Mintz,
the United States Court of Appeals for the Seventh Circuit stated that:

The primary purpose of a motion for summary judgment is to avoid a useless
trial, and summary judgment is a procedural device for promptly disposing of
actions in which there is no genuine issue of any material fact even though
such issue might have been raised by formal pleadings. The very purpose of
Rule 56 is to eliminate a trial in such cases where a trial is unnecessary and
results in delay and expense.

Id.; see also Quinn v. Syracuse Model Neighborhood Corp., 613 F.2d 438, 445 (2d Cir.
1980) (finding that "properly employed, summary judgment is a useful device for un-
masking frivolous claims and putting a swift end to meritless litigation"); Zweig v.
Hearst Corp., 521 F.2d 1129, 1135-36 (9th Cir.) (noting that "[slummary judgment has,
as one of its most important goals, the elimination of waste of the time and resources of
both litigants and the courts in cases where a trial would be a useless formality"), cert.
denied, 423 U.S. 1025 (1975).

7. See Sprague v. Vogt, 150 F.2d 795, 801 (8th Cir. 1945). In Sprague, the United
States Court of Appeals for the Eighth Circuit stated:

[That] one reasonably may surmise that the plaintiff is unlikely to prevail upon
a trial, is not a sufficient basis for refusing him his day in court with respect to
issues which are not shown to be sham, frivolous, or so unsubstantial that it
would obviously be futile to try them.

Id.; see also Johnson Farm Equip Co. v. Cook, 230 F.2d 119, 126 (8th Cir. 1956) (stating
that "defendants apparently are convinced that on a trial plaintiff will not be able to
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is no genuine issue of material fact" may permissibly be removed from
consideration by a jury through a motion for summary judgment.8

The judicial effort to avoid irrational jury verdicts is not limited to
the removal of unmeritorious contentions prior to trial. Throughout
the trial, a court continues to assist the jury in its duty to resolve the
action rationally. Among other things, pursuant to Rule 51, the court
will instruct the jury as a means of guiding its deliberations. These
jury instructions need not be a mere recitation of the law. The court
may also direct the jury's attention to particular issues and evidence,
may comment on these matters, and may even express its opinion on
the proper resolution of some of them.9 These instructions and com-
ments are each designed to assist the jury in reaching a rational and
informed verdict.

obtain a recovery against them. But even if this should be true, it would not entitle
[them to] summary judgment").

8. FED. R. Cir. P. 56(c). The standard for granting summary judgment appears to
be identical to the standard for granting a directed verdict under Federal Rule of Civil
Procedure 50(a). See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250-51 (1986). But
see Parfait v. Central Towing, Inc., 667 F.2d 1189, 1191 (5th Cir. 1982) (arguing that
"the standards for summary judgment differ from those we apply in reviewing the jury's
findings. Once the parties have introduced their evidence, a directed verdict may be
proper where summary judgment was not"); Nunez v. Superior Oil Co., 644 F.2d 534,
535 (5th Cir. 1981) (stating that "[o]nce all the evidence was before the court[,] ... the
judge's decision on a motion for a directed verdict was governed by a different standard.
Instead [of simply looking for disputed issues,] the trial judge was entitled to weigh the
evidence to determine whether it sufficed to support a verdict").

9. See, e.g., Trezza v. Dame, 370 F.2d 1006, 1008 (5th Cir. 1967) (stating that "[ult
is undeniable that a trial judge in a federal court may comment on the evidence and
express his opinion on factual issues"). The court in Trezza held that it was not revers-
ible error for the trial judge to tell the jury in a negligence case that "it is rather clear in
this case that the defendant is negligent and her negligence was responsible for the
accident - the Court believes that the facts indicate that - and that the plaintiff was
not negligent." Id. at 1008-09.

The same is true in criminal cases. See Quercia v. United States, 289 U.S. 466, 469
(1933). In Quercia, the United States Supreme Court stated that:

In a trial by jury in a federal court, the judge is not a mere moderator.... In
charging the jury, the trial judge is not limited to instructions of an abstract
sort. It is within his province, whenever he thinks it necessary, to assist the
jury in arriving at a just conclusion by explaining and commenting upon the
evidence, by drawing their attention to the parts of it which he thinks impor-
tant; and he may express his opinion upon the facts).

Id.
A judge's power to comment nevertheless is not unlimited. See Trezza, 370 F.2d at

1009 (stating that "we caution that we do not approve all the comments made, and that
on a different record some of the comments might well require reversal"). In Quercia,
the Court found that:

This privilege of the judge to comment on the facts has its inherent limitations.
His discretion is not arbitrary and uncontrolled, but judicial, to be exercised in
conformity with the standards governing the judicial office. In commenting
upon testimony he may not assume the role of a witness. He may analyze and
dissect the evidence, but he may not either distort it or add to it.

Quercia, 289 U.S. at 470.
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If necessary, a court may also employ more coercive measures.
Even after the trial has begun, the judge need not rely on the jury to
resolve the action before it. The court may instead itself enter judg-
ment in a variety of situations. Rule 50(a) establishes one means of
achieving this end, by authorizing a judge to enter a directed ver-
dict.10 A directed verdict is permitted whenever the evidence is so
overwhelmingly one-sided that it leaves no doubt as to the proper res-
olution of the action." The use of a directed verdict is alleged not only
to save time and expense, but also to give "scientific certainty to the
law in its application to the facts."' 2

The primary purpose of a directed verdict is to prevent the
jury from delivering an untenable verdict. As with summary judg-
ment, a directed verdict is not proper where the judge merely
believes that one result would be more reasonable than another. 1 3

The focus is instead on the rationality of any contrary jury ver-
dict. A directed verdict is permissible - indeed, required - when-
ever a jury could not reasonably disagree with this result.14

10. This procedure is similar to the common law demurrer to the evidence, a mo-
tion traditionally made at the close of the plaintiff's evidence. Two difficulties involved
with the use of the latter procedure surrounded (1) its requirement that the demurrer
contain a detailed statement of the particular evidence demurred to, and (in later years)
a separate statement of every fact that the plaintiff's evidence tended to prove, and (2)
the fact that judgment was entered in favor of the plaintiff if the demurrer was not
sustained. See Charles H. King, Trial Practice - Demurrer Upon Evidence as a Device
for Taking a Case from the Jury, 44 MIcH. L. REv. 468 (1945).

These hefty burdens are not incurred under Federal Rule of Civil Procedure 50(a).
11. Gunning v. Cooley, 281 U.S. 90, 94 (1930); see Pennsylvania R.R. Co. v. Cham-

berlain, 288 U.S. 333, 343 (1933).
12. Bowditch v. City of Boston, 101 U.S. 16, 18 (1879); see Pennsylvania R.R. Co.,

288 U.S. at 343.
13. See Hall v. Marshall, 270 F. Supp. 100, 101 (E.D. Tenn. 1967) (stating that "[i]n

considering a motion for a directed verdict, the trial judge is not free to set aside the
verdict of the jury, merely because he may feel that another result would have been
more reasonable"), rev'd on other grounds, 394 F.2d 790 (6th Cir. 1968).

14. See, e.g., Hill v. McIntyre, 884 F.2d 271, 274 (6th Cir. 1989) (noting that "[oinly
when it is clear that reasonable people could come to but one conclusion from the evi-
dence should a court grant a motion for directed verdict"); Simien v. S. S. Kresge Co.,
566 F.2d 551, 556 (5th Cir. 1978) (reasoning that a directed verdict is improper if "the
record contains evidence of such quality and weight that reasonable and fair-minded
persons in the exercise of impartial judgment might reach different conclusions"); Neely
v. St. Paul Fire & Marine Ins. Co., 584 F.2d 341, 345-46 (9th Cir. 1978) (holding that
the evidence must "rationally support" a contrary finding to avoid a directed verdict);
Boeing v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969) (stating that a directed verdict is
proper if "the facts and inferences point so strongly and overwhelmingly in favor of one
party that... reasonable men could not arrive at a contrary verdict").

Judicially-entered judgments of this type do not violate the litigants' right to a trial
by jury. "There is no constitutional right to have twelve men sit idle and functionless in
a jury-box." United States v. 243.22 Acres, 129 F.2d 678, 684 (2d Cir. 1942), cert. denied
sub nom., Lambert v. United States, 317 U.S. 698 (1943).

[Vol. 28
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Irrational jury verdicts are thereby avoided even before they can be
rendered. 15

Even after an irrational jury verdict is delivered, the Federal
Rules provide courts with two means whereby the jury's findings may
be displaced. The court may first enter a judgment notwithstanding
the verdict ("JNOV") pursuant to Rule 50(b). The standard for the en-
try of a JNOV is identical to that for a directed verdict.16 The focus is
again on the rationality (or lack thereof) of the jury's contrary ver-
dict.1 7 Both a directed verdict and a JNOV eliminate irrational ver-
dicts that are not supported by the law or facts applicable to a given
case.

As an alternative to a JNOV, or in addition to it, the court may
refuse to enter the jury's verdict and order a new trial pursuant to

15. These "irrational" jury verdicts may include those on which the evidence sup-
porting one side is simply incredible. See Pennsylvania R.R., 288 U.S. at 342 (affirming
the entry of a directed verdict for the defendant where the testimony of plaintiff's only
witness was "suspicious, insubstantial, . . . insufficient ... [and] simply incredible").
The Court held that "no verdict based upon a statement so unbelievable reasonably
could be sustained as against the positive testimony to the contrary of unimpeached
witnesses." Id. at 342. But see Lewis v. City of Irvine, Ky., 899 F.2d 451, 454 (6th Cir.
1990) (holding that a court cannot weigh the credibility of witnesses or consider the
weight of evidence in assessing the propriety of a directed verdict); see also Smith Mach.
Co. v. Jenkins, 654 F.2d 693,697 (10th Cir. 1981) (same); Neely, 584 F.2d at 345 (same).

16. See FED. R. Civ. P. 50(b). But see Kim v. Coppin State College, 662 F.2d 1055,
1059 (4th Cir. 1981) (suggesting that '[the legal standards for directed verdicts and
summary judgment are indeed similar, but they are sufficiently distinct in a way that
bears on this case").

As with summary judgment, it is again unclear whether a JNOV may be entered on
the basis of certain types of credibility assessments. Compare Simblest v. Maynard, 427
F.2d 1, 6 (2d Cir. 1970) (affirming JNOV on the ground that the "[p]laintiff's testimony
that he did not see the fire engine's flashing red light, in the teeth of the proven physical
facts .... is tantamount to no proof at all on that issue") with Econo Lodges of Am., Inc.
v. Norcross Econo.Lodge, Ltd., 764 F. Supp. 396, 399 (W.D.N.C. 1991) (holding that "the
district court in considering a JNOV motion must not weigh the evidence nor assess the
credibility of witnesses").

17. See Parfait, 667 F.2d at 1191. The Fifth Circuit in Parfait stated that:
Although the Court may not interfere with the jury's factfinding role, it can and
must step in if the jury exceeds its authority by returning a verdict for which no
basis exists in the record .... Where reasonable men could not differ as to a
result... the reviewing court must displace an improper jury verdict.

Id.; see also Econo Lodges, 764 F. Supp. at 399 (providing that "[in ruling on a motion
for judgment notwithstanding the verdict, the district court must determine whether
sufficient evidence exists in the record as a whole upon which a reasonable fact finder
properly could return a verdict in favor of the prevailing party").

As with a directed verdict, a JNOV is not proper merely because the judge believes
that a verdict contrary to the one rendered by the jury would be a superior resolution of
the action. See Nodak Oil Co. v. Mobil Oil Corp., 533 F.2d 401, 407 (8th Cir. 1976)
(finding that [ilt is not the trial court's function to retry the case"); Kimmel v. Yankee
Lines, Inc., 125 F. Supp. 702, 704 (W.D. Penn. 1954) (stating that "[in connection with a
motion for judgment notwithstanding the verdict or for a directed verdict, it is not the
province of the court to substitute its judgment for that of the jury"), aff'd, 224 F.2d 644
(3d Cir. 1955).
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Rule 59.18 Although new trial and JNOV motions are often made si-
multaneously, 19 a judge may order a new trial in circumstances be-
yond those in which a JNOV or directed verdict would be proper. 20

Although Rule 59 does not itself specify the grounds for which a new
trial may be ordered, "there are essentially two reasons for granting
new trials, one focusing on the procedure leading up to the verdict, the
other on the correctness of the verdict itself."21

Procedural irregularities sufficient to justify a new trial may re-
sult from mistakes made by the judge, the parties, or the jury. Judi-
cial errors often involve evidentiary and instructional mistakes.2 2

Party or attorney misconduct may also justify a new trial, either
before or after a verdict is rendered. 23 Similar errors by the jury -

18. Both a JNOV and a new trial are somewhat similar to the common law doctrine
of attaint. Under that procedure, when it was claimed that the verdict of a jury was
false, a twenty-four-member jury was empaneled to reexamine the issue. If that larger
jury found the original verdict to be false, the verdict was reversed and the first jury
severely punished. See THEODORE E. PLUCKNETT, A CONCISE HISTORY OF THE COMMON
LAw 133-34 (5th ed. 1956); cf In Bushel's Case, 124 Eng. Rep. 1006 (C.P. 1670) (releas-
ing on habeas corpus jurors who had failed to find William Penn guilty of unlawful
assembly, partially on the ground that the procedure of attaint had not been used).

19. See FED. R. Civ. P. 50(b). Rule 50(b) provides that "a motion for new trial under
Rule 59 may be joined with a renewal of the motion for judgment as a matter of law, or a
new trial may be requested for in the alternative." Id.

20. See Nodak Oil, 533 F.2d at 410 (stating that "[a] motion for a new trial is in-
dependent from a motion for judgment notwithstanding the verdict and is governed by
different principles, with the trial judge traditionally given greater latitude when ruling
on a motion for a new trial"); Dow v. Baird, 389 F.2d 882, 885 (10th Cir. 1968) (noting
that "[a]lthough ... motions for a new trial may be joined with motions for judgment
notwithstanding the verdict, nevertheless the motions serve quite different purposes
and seek entirely different ends").

21. JONATHAN M. LANDERS ET AL., CiviL PROCEDURE 807 (2d ed. 1988) [hereinafter
LANDERS]; Econo Lodges, 764 F. Supp. at 402 (stating that "[a] new trial may be ordered
if the district court determines that the jury verdict was against the clear weight of the
evidence, or if the court erred in instructing the jury").

22. See LANDERS, supra note 21, at 807; see also Brown v. Alkire, 295 F.2d 411,414
(10th Cir. 1961) (finding that "[the purpose of this rule is to afford to the trial court a
last chance to correct errors' ").

A new trial on these bases may be ordered either by an appellate court or by the
trial court itself. See LANDERS, supra note 21, at 807. Landers noted that:

Examples of such procedural errors include ... mistakes in the admission of
evidence, and mistakes in instructing the jury. All of these may provide the
basis for objection during the trial itself. Ordering a new trial gives the judge a
chance to correct himself. Thus a judge who admitted evidence or gave an in-
struction over an objection may, after the verdict, conclude that the ruling was
wrong and grant a new trial to cure the error.

Id.
23. See, e.g., Draper v. Airco, Inc., 580 F.2d 91, 94-97 (3d Cir. 1978) (holding that

the district court erred by not ordering a new trial on the basis of plaintiff's counsel's
inappropriate references to (1) the defendant's wealth, (2) his personal belief in the just-
ness of his client's cause, (3) facts not in evidence, (4) an unsupported claim that the
defendant had deliberately withheld requested documents, and (5) personal attacks on
opposing counsel); Krause v. Rhodes, 570 F.2d 563, 573 (6th Cir. 1977) (holding that a
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e.g., quotient verdicts or juror experimentation - also validly may re-
sult in a new trial and a refusal to accept the jury's verdict.2 4

Even if the procedure leading up to the jury's verdict was sound, a
judge may nevertheless order a new trial if the jury's verdict is sub-
stantively irrational. A verdict may be irrational because it is unintel-
ligible, inexplicable, or contrary to the judge's instructions. The
typical case of such irrationality is a verdict "that splits the difference
between two parties when the law says one or the other must take all
- [for example, a] $500 verdict on [a] $1,000 bad check."25

However, the irrationality of the jury's verdict need not be so self-
evident to justify a new trial. The most common ground for a new trial
is simply the judge's belief that the jury verdict is "against the weight
of evidence."26 A new trial may also be properly ordered on the basis
of the court's belief that the jury's verdict was the result of misunder-
standing, confusion, or mistake. 2 7 Although there may be limits on a
court's discretion in this regard,28 they are narrow ones.2 9 The new
trial may resolve all or part of the issues raised in the first trial (e.g.,

new trial was required when a party threatened and assaulted one of the jurors), cert.
denied, 435 U.S. 924 (1978).

24. See In re Beverly Hills Fire Litig., 695 F.2d 207, 214-15 (6th Cir. 1982), cert.
denied, 461 U.S. 929 (1983). In addition, a new trial may be ordered when additional
evidence is discovered subsequent to the jury's verdict. See FED. R. CIv. P. 60(b) (gov-
erning relief from judgments).

25. LANDERS, supra note 21, at 807.
26. LANDERS, supra note 21, at 810. As the court in Econo Lodges noted:
The court is to weigh the evidence and assess the credibility of the witnesses in
determining whether the jury verdict is against the greater weight of the evi-
dence.... In ruling on a motion for a new trial, the district court is called upon
to engage in a comparison of proofs.

Econo Lodges, 764 F. Supp. at 402.
27. See, e.g., Beard v. Akzona, Inc., 517 F. Supp. 128, 134 (E.D. Tenn. 1981) (grant-

ing a new trial because the court was "of the opinion that the jury's unfortunate misun-
derstanding of the damages aspect of the jury charge indicates serious confusion and,
therefore, casts grave doubt on the reliability of their findings in general").

28. See Lind v. Schenley Indus., Inc., 278 F.2d 79, 89 (3d Cir. 1960) (reasoning that
the trial judge "should not set the verdict aside as contrary to the weight of the evidence
and order a new trial simply because he would have come to a different conclusion if he
were the trier of the facts"), cert. denied, 364 U.S. 835 (1960); Kimmel, 125 F. Supp. at
704 (finding that "a court is not free to reweigh the evidence and set aside the jury
verdict merely because... the court regards another result as more reasonable").

29. See Lind, 278 F.2d at 88 (noting that a "basis for ordering a new trial is that
the verdict was against the weight of the evidence. It is frequently stated that a motion
for a new trial on this ground ordinarily is nonreviewable.... [A]ppellate courts rarely
find that the trial court abused its discretion"). The court stated that "close scrutiny [of
such new trial orders] is required in order to protect the litigants' right to [a] jury trial."
Id. at 90. The court nonetheless noted that:

[Tihere is, however, little authority on what standards are to be applied in rul-
ing on a motion for new trial on the grounds that the verdict is against the
weight of the evidence beyond the simple maxim that the trial judge has wide
discretion. The few available authorities are conflicting.
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damages or liability). The judge may condition the new trial order on
the acceptance of particular terms (e.g., remittitur and additur).

Each of the procedures described above are designed to avoid the
entry of judgments founded upon irrational civil jury verdicts.
Through the use of instructions, comments, judgment on the plead-
ings, summary judgment, directed verdicts, JNOV, and the power to
grant a new trial, a trial judge has broad authority to prevent or re-
fuse to enter into judgment a jury verdict that she concludes is
irrational.

These structural limitations on untenable civil jury verdicts are
generally consistent and well-applied. However, these structural limi-
tations do not completely avoid the return or entry into judgment of
all forms of irrational civil jury verdicts.

B. THE PROBLEM OF INCONSISTENT VERDICTS

Untenable jury verdicts do not exclusively appear as findings that
are unsupported by law or fact. Verdicts may not be only substan-
tively irrational, but also may be irrational as a result of their internal
inconsistency.

By definition, logically inconsistent verdicts cannot rationally re-
solve a federal civil action. Thus, courts generally refuse to accept
such verdicts. Moreover, the judiciary utilizes a variety of procedural
mechanisms to prevent, identify, and resolve internally inconsistent
civil jury verdicts.

1. Potential Inconsistencies

As an initial matter, it is useful to explore the ways in which a
jury verdict may be internally inconsistent. The problem of inconsis-
tent verdicts arises primarily because few civil actions raise a single,
wholly discrete issue. Far more commonly, a number of different -
but related - claims must be resolved. For example, in a typical per-
sonal injury case, a jury will be called upon to determine whether par-
ticular defendants are responsible for the plaintiff's alleged injuries,
and if so, the degree of that responsibility and the amount of resulting
damage. The numerous inquiries required to resolve even such a sim-
ple claim are obviously highly interdependent.

Three types of related inquiries typically are presented in a single
civil action. First, the resolution of a single claim may depend upon
overlapping factual or legal issues. For example, juries commonly
must determine (1) whether the defendant was negligent and, (2)
whether the defendant's negligence (if any) resulted in injury to the
plaintiff. Although these issues are distinct, their logical resolution
requires a consistent response. For example, a jury could not consist-
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ently find that a defendant was not negligent, but that the defendant's
negligence caused the plaintiff's injuries.

Second, overlapping causes of action may be asserted against a
single party. In such cases, it may be inconsistent for a jury to find for
the plaintiff on one count but for the defendant on another. The
purest examples of such a conflict occur when a plaintiff asserts nearly
identical causes of action.30 Often, on the facts of a particular case,
the defendant must be liable under both or neither cause of action.
Thus, a finding of liability on only one such count would be
inconsistent.

3 1

Finally, related contentions may be raised against different par-
ties. In many cases, identical causes of action are asserted against
related defendants. In these cases, it may be inconsistent to find in
favor of one defendant but against another. For example, it may be
inconsistent for a jury to find a corporate defendant liable on a respon-
deat superior basis for its employee's wrongful conduct if the jury si-
multaneously finds that the employee is himself not liable.

These three types of interdependent inquiries often exist simulta-
neously. For example, several plaintiffs may raise overlapping claims
against multiple, related defendants. The resolution of the issues
raised in such an action depends on numerous interdependent factual
and legal determinations.

The necessity of such interdependent decision-making only in-
creases when judicial resources are strained, and related issues in-
creasingly consolidated for resolution.32 Similarly, as economic
transactions and legal doctrines become more complex, multiple par-
ties and causes of action increasingly are brought before a single
factfinder for resolution. Such consolidation undoubtedly has its ad-
vantages. However, these benefits necessarily are accompanied by a
greater potential for inconsistent verdicts.

2. Procedural Constraints on Inconsistent Verdicts

Faced with the possibility of inconsistent verdicts, federal courts
utilize a variety of procedural devices both to prevent such inconsis-
tencies and to identify them once they occur. These constraints shape

30. These related causes of action might arise from substantially identical contrac-
tual provisions, torts with overlapping elements, or similar statutory causes of action.

31. Diamond Shamrock Corp. v. Zinke & Trumbo, Ltd., 791 F.2d 1416, 1425 (10th
Cir. 1986) (noting that "if two causes of action are of such a nature that recovery can be
had only as to one, verdicts in favor of a plaintiff and against the defendants on both
causes of action are inconsistent"), cert. denied, 479 U.S. 1007 (1986).

32. A variety of procedures assist in the consolidation of both related causes of ac-
tion and related actions. See FED. R. Crv. P. 13 (addressing counter-claims and cross-
claims); see also FED. R. Cirv. P. 18-21 (involving joinder of related parties and claims).
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both the type of inconsistencies faced by the courts as well as their
subsequent treatment.

Prior to trial, the primary means through which the judiciary at-
tempts to prevent inconsistent verdicts are through application of res
judicata and collateral estoppel principles. By foreclosing relitigation
of identical or nearly-identical issues, res judicata prevents a jury
from reaching a result that is inconsistent with a prior resolution. 33

Collateral estoppel principles perform a similar role. Once an issue
has been litigated and decided, that determination generally is con-
trolling in a later action. Courts often apply this rule to prevent the
inconsistent treatment of different parties or causes of action. For ex-
ample, courts dismiss claims that require a determination contrary to
one made by a previous factfinder.3 4 These principles may also be
used to resolve inconsistent verdicts once they occur.35

In addition to pre-trial procedural constraints, the treatment of
inconsistent civil jury verdicts is also affected by the particular proce-
dure used to obtain the jury's findings. In federal court, a civil jury
verdict can be received in one of three ways. First, a general verdict
may be received. Second, a special verdict may be used; a procedure in
which the jury answers questions put to it by the court. Finally, a
general verdict may be supplemented by special interrogatories, thus
combining the elements of a general and special verdict. A court has
absolute discretion over which of these procedures is utilized.36

The majority of federal civil cases are resolved through a general
verdict. 3 7 In this procedure, the jury announces (1) the prevailing

33. See Williamson v. Columbia Gas & Elec. Corp., 186 F.2d 464,470 (3d Cir. 1950)
(holding that the doctrine of res judicata bars relitigation of essential facts despite the
presence of a suit based upon a different theory of recovery), cert. denied, 341 U.S. 921
(1951); see generally RESTATEMENT (SEcoND) OF JUDGMENTS § 18 (1980) (describing the
application and limits of res judicata principles).

34. See, e.g., Berlitz Schools of Languages of Am., Inc. v. Everest House, 619 F.2d
211, 214 (2d Cir. 1980) (holding that the plaintiff was collaterally estopped from advanc-
ing a cause of action that would contradict a previous factual determination).

35. See City of Los Angeles v. Heller, 475 U.S. 796, 798-99 (1986) (holding that
once the jury found that an individual police officer was not liable for illegal conduct, a
finding that the officer's city employer was liable was precluded).

36. See Mateyko v. Felix, 924 F.2d 824,827 (9th Cir. 1990) (stating that "[tihe trial
court has complete discretion whether a general or special verdict is to be returned, and
this discretion extends to determining the form of the special verdict, provided the ques-
tions asked are adequate to obtain a jury determination of the factual issues essential to
judgment"), cert. denied, 112 S. Ct. 65 (1991); Portage II v. Bryant Petroleum Corp., 899
F.2d 1514, 1520 (6th Cir. 1990) (noting that "[w]hether a special or general verdict is
given rests in the discretion of the trial court"); Donald Olander, Resolving Inconsisten-
cies in Federal Special Verdicts, 53 FORDHAM L. REv. 1089, 1090 (1985); 5A JAMES W.
MOORE, MOORE'S FEDERAL PRACTICE 49.03[1] (1989) [hereinafter MooRE].

37. Portage 1I, 899 F.2d at 1519 (noting that "[miost federal cases are resolved by a
general verdict wherein the jury finds for the plaintiff or defendant") (citing 9 CHARLES
ALAN WRIGHT & ARTHUR R. MILER, FEDERAL PRACTICE AND PROCEDURE: CIVIm § 2501
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party(s), and (2) the amount of the award (if any) to those entities.
For example, a jury could return a general verdict for the plaintiff in
the amount of $2000. Alternately, it could return a verdict for the de-
fendant. With general verdicts, little explanation is given.38 Given
that simplicity, there is little potential for inconsistency. A plaintiff
either is or is not awarded money. Generally, such an award is inter-
nally consistent.39

Although general verdicts avoid some potential inconsistencies,
their use incurs related liabilities. Among other things, a general ver-
dict precludes any assessment of the reasons for the jury's decision.
For this reason, general verdicts sometimes are described "as inscru-
table and essentially mysterious as the judgment which issued from
the ancient oracle of Delphi."40 Thus, it is difficult to determine
whether the consistency of a particular general verdict is the result of
a jury's rational decision-making or simply arises from unexplored
confusion, mistake, or chance.

As one alternative, federal courts are empowered by Rule 49(a) to
pose specific questions to the jury through special verdicts. Rule 49(a)
provides as follows:

The court may require a jury to return only a special verdict
in the form of a special written finding upon each issue of
fact. In that event the court may submit to the jury written
questions susceptible of categorical or other brief answer or
may submit written forms of the several special findings
which might properly be made under the pleadings and
evidence. 41

(1971) [hereinafter WRIGHT & MMLER]); Guidry v. Kern Mfg. Co., 598 F.2d 402, 405 (5th
Cir. 1979) (stating that "[m]ost civil jury cases in federal courts have been, and still are,
resolved by a general verdict. After receiving the court's instructions, the jury weighs
the facts in light of the court's instructions and renders a verdict for the plaintiff or the
defendant"); Olander, 53 FoRDHAM L. REv. at 1089 (stating that "[jiuries are normally
requested to return a general verdict - a finding for or against the plaintiff that does
not state the grounds for the jury's decision").

38. Whatever explanation might be obtained by the parties thereafter is generally
inadmissible to impeach the verdict. See FED. R. Evm. 606(b). Rule 606(b) provides in
relevant part:

Upon an inquiry into the validity of a verdict or indictment, a juror may not
testify as to any matter or statement occurring during the course of the jury's
deliberations or to the effect of anything upon that or any other jury's mind or
emotions as influencing the juror to assent to or dissent from the verdict or
indictment or concerning the juror's mental processes in connection therewith.

FED. R. EvID. 606(b); see also Karl v. Burlington N. R.R. Co., 880 F.2d 68, 73-74 (8th Cir.
1989) (noting the justifications for Rule 606(b)).

39. See infra notes at 48-49 and accompanying text (describing inconsistencies in
special verdicts, including inconsistencies involving multiple counts or related parties).

40. Edson R. Sunderland, Verdicts, General and Special, 29 YALE L.J. 253, 258
(1920); see Olander, 53 FoRDHAm L. REv. at 1089; MooRE, supra note 37, 49.02.

41. FED R. CIv. P. 49(a). Federal common law permitted similar verdicts. How-
ever, Rule 49(a) eliminated the common law requirement that the jury return a finding
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As commonly understood, "under the special verdict system, the jury
makes formal findings on issues of ultimate fact and the court applies
the law."42

Special verdicts are claimed to have three primary advantages
over general verdicts.43 First, special verdicts may "increase confi-
dence in the fairness and effectiveness of the jury system by giving
litigants and the public a better understanding of how the jury ana-
lyzed the case."44 Second, by placing more responsibility for applying
the law on the judge (rather than the jury), special verdicts may di-
minish the likelihood of jury confusion or legal error.45 Finally, spe-
cial verdicts may limit or avoid retrials engendered by errors
identified on appeal.46

on every element of each cause of action alleged in the complaint, regardless of whether
these findings were relevant to the jury's verdict. See Portage 11, 899 F.2d at 1520;
Robert Pudnik, Special Verdicts: Rule 49 of the Federal Rules of Civil Procedure, 74
YALE L.J. 483, 502 (1965).

42. Portage 11, 899 F.2d at 1520.
43. Several courts and commentators are vocal advocates of the use of special ver-

dicts. See Guidry, 598 F.2d at 405 (stating that "[w]e have repeatedly and frequently
praised" the use of special verdicts); Judge John R. Brown, Federal Special Verdicts:
The Doubt Eliminator, 44 F.R.D. 338 (1968); Charles Alan Wright, The Use of Special
Verdicts in Federal Court, 38 F.R.D. 199 (1965); Olander, 53 FORDiAM L. REv. at 1098 &
1098 n.56.

44. Olander, 53 FoRDAm L. REv. at 1092; see Portage 11, 899 F.2d at 1520 (noting
that special verdicts bring "the jury determination 'into the open, where all can see
what has been done'") (quoting Sunderland, 29 YALE L.J. at 258).

45. See Portage II, 899 F.2d at 1520. In Portage II, the United States Court of
Appeals for the Sixth Circuit argued that:

The special verdict also avoids the two sources of possible error in general ver-
dicts, namely the consideration of questions of law and the application of the
law to the facts. Since the jury does nothing more than report the facts under
the special verdict system, the jury is completely removed from considering and
applying the law.

Id.; see also Guidry, 598 F.2d at 405 (claiming that "[t]he special verdict permitted by
Rule 49(a) is a splendid device... for focusing the jurors' attention on the disputed facts
without the possible confusion that may result from a lengthy charge concerning the
different legal rules that would apply if the jury reaches one factual conclusion rather
than another"); Olander, 53 FoaDimm L. REV. at 1090-91 (stating that "[s]pecial ver-
dicts reduce jury confusion in factually and legally complex cases by identifying and
organizing the issues in the case and by simplifying the instructions given to the jury").

46. See Olander, 53 FoRDHAm L. REV. at 1091. Olander claimed that:

If error affects a general verdict, the entire verdict collapses and all the issues
in the case must be relitigated. If a special verdict is used, however, error may
only affect a few of the jury's findings, thus limiting a second trial to the issues
covered by the tainted findings. In some instances, because a special verdict
reveals the grounds for the jury's decision, a second trial can be avoided
altogether.

Id. (citations omitted); see also Portage 11, 899 F.2d at 1520 (asserting that "[sipecial
verdicts are particularly useful where the law is uncertain or in its early stages of devel-
opment. In such areas, errors in a case will not warrant a new trial because special
verdicts will show that they had no effect on the result").
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The use of special verdicts, however, creates possible inconsisten-
cies that do not arise when general verdicts are used. When answer-
ing a special verdict, the jury may make contradictory findings. For
example, a jury might answer one question posed to it by a special
verdict by finding that the defendant was not negligent, and yet an-
swer another by finding that the defendant's negligence was responsi-
ble for 100% of the plaintiff's injuries. These findings would be
inconsistent.

47

A second alternative to a general verdict is authorized by Rule
49(b), which permits the return of general verdicts accompanied by
special interrogatories. Rule 49(b) provides that:

The court may submit to the jury, together with appropriate
forms for a general verdict, written interrogatories upon one
or more issues of fact the decision of which is necessary to a
verdict. The court shall give such explanation or instruction
as may be necessary to enable the jury both to make answers
to the interrogatories and to render a general verdict, and the
court shall direct the jury both to make written answers and
to render a general verdict. 48

This procedure combines elements of both general and special verdicts
and may be seen as a middle ground between the two.49

A general verdict with interrogatories permits a jury to deliver a
traditional general verdict, while simultaneously granting the judici-
ary some insight into the basis behind the jury's verdict.50 Like spe-
cial verdicts, general verdicts supplemented by interrogatories also
bring the jury's decision into the open, permit the court to examine the
jury's application of law to the facts, and may limit or avoid retrials.
In addition, special interrogatories also may be used to direct the

47. Such inconsistencies are, in fact, relatively common. See, e.g., Guidry, 598 F.2d
at 404-05 (noting that the jury's special verdict inconsistently found that the defend-
ant's negligence caused the plaintiff's injuries but that the product sold by the defend-
ant that caused these injuries was not defective); Richard v. Firestone Tire & Rubber
Co., 853 F.2d 1258, 1259-60 & 1259 n.1 (5th Cir. 1988) (noting that the jury found that
the defect in the defendant's product was not responsible for the plaintiff's injuries but
that the defendant was 10% responsible for those injuries), cert. denied, 488 U.S. 1042
(1989); Nance, 817 F.2d at 1178 (noting that the jury held that the defendant was
neither negligent or strictly liable, but apportioned 95% of fault for the plaintiff's inju-
ries to the defendant); Landry v. Offshore Logistics, Inc., 544 F.2d 757, 761 (5th Cir.
1977) (noting that the jury first stated that the plaintiff was not negligent and then
stated that the plaintiff's negligence caused ,75% of his injuries).

48. FED. R. Crv. P. 49(b).
49. Portage H, 899 F.2d at 1520. Although general verdicts accompanied by special

interrogatories are distinct from special verdicts, the two procedures often are confused.
Id. at 1520 n.9; Judge John Brown, Federal Special Verdicts: The Doubt Eliminator, 44
F.R.D. 245, 339-40 n.5 (1967).

50. See Portage II, 899 F.2d at 1520; Pudnik, 74 YALE L.J. at 501; William H.
Wicker, Special Interrogatories to Juries in Civil Cases, 35 YALE L.J. 296, 305-06 (1926).
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jury's attention to some of the more important issues that affect the
proper disposition of the case before it.51

Alongside its benefits, the use of a general verdict with special
interrogatories creates two possible sources of inconsistency. Initially,
as with a special verdict, the jury's answers may be internally incon-
sistent. In addition, even if the interrogatory answers are internally
consistent, they may be inconsistent with the jury's general verdict.
At least one court has noted that the latter result is "not an infrequent
occurrence" when this procedure is used.5 2

When the jury's answers to interrogatories are internally incon-
sistent, at least two errors have occurred. The first error is embodied
by the inconsistent verdict itself. Such a verdict cannot rationally re-
solve a civil action. As noted above, the federal judiciary generally is
opposed to entering judgment on the basis of such irrational findings.

The other error derives from the origin of the jury's inconsistent
verdict. These inconsistencies may arise from juror confusion, mis-
take, or indifference to the court's instructions. None of these origins
are generally acceptable to federal courts, and each makes the jury's
verdict untenable. By revealing these errors, interrogatories enable a
judicial response. This response may - but does not always - in-
clude a requirement that these errors be resolved before judgment is
entered.

Notwithstanding the judicial safeguards against irrationality, in-
consistent verdicts continue to occur. Indeed, as federal cases are con-
solidated and the complexity of civil cases increases, such verdicts are
increasingly common.5 3

51. See Austin-Westshore Constr. Co., Inc. v. Federated Dep't Stores, Inc., 934 F.2d
1217, 1221 (11th Cir. 1991); Portage II, 899 F.2d at 1520; Pudnik, 74 YALE L.J. at 501;
Wicker, 35 YALE L.J. at 305-06.

These benefits of special interrogatories are secondary to their primary advantage,
which is the resulting ability of the judiciary to double check the jury's general verdict.
Olander, 53 FoRDHAM L. REV. at 1095 (stating that "interrogatories submitted under
Rule 49(b) are used mainly to test the validity of the general verdict"). If interrogatories
were designed merely to enlighten the jury and focus its attention on particular issues,
there is little justification for requiring the jury to answer in open court these "super-
jury instructions." There would be even less justification for permitting a court to disre-
gard the jury's general verdict, and instead enter judgment on the jury's answers to
these interrogatories, if the primary purpose of these questions were simply advisory.
See FED. R. Crv. P. 49(b) (permitting this response).

52. See Turchio v. D/S A/S Den Norske Africa, 509 F.2d 101, 102 (2d Cir. 1974).
53. Turchio, 509 F.2d at 102 (citations omitted).
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II. THE STATUTORY RESPONSE TO INCONSISTENT
VERDICTS

A. THE GENERAL REJECTION OF INCONSISTENT VERDICTS

When inconsistent verdicts are rendered, they must be resolved.
As a general rule, like other irrational findings, internally inconsis-
tent verdicts are not permitted to form the basis for the judgment of a
federal civil action. This rule applies whether the verdicts are factu-
ally or legally inconsistent, or both. Such contradictory findings usu-
ally are held to "destroy each other."54

This general rule is consistent with a scientific approach to deci-
sion-making. Under this theory, if a factfnder has resolved related
hypotheses in an inconsistent fashion, error necessarily has occurred.
Thus, the resulting conclusions are illogical and cannot be accepted.

Although helpful, this paradigm does not capture entirely the dy-
namics of civil decision-making. Both science and law purport to rely
on rule-based analyses. However, imperfect application of those rules
is much more accepted in civil litigation than in science.

Logical errors deprive a scientific conclusion of its validity primar-
ily because science purports to be an extension of logic. Law, however,
is not logic. Legal results to some degree reflect the judgment of a
community. Moreover, while scientific inquiry (traditionally) ad-
dresses objectively verifiable physical properties that may be tested
empirically, civil actions usually do not concern such static phenom-
ena. As a result, the resolution of civil actions relies much more on
procedural faith than does science. In addition, unlike scientific con-
clusions, legal judgments need not be entirely error free, either in sub-
stance or procedure, to be valid.55

The rejection of inconsistent verdicts thus does not arise from an
insistence on error-free decision-making. Rather, this rule stems
largely from the availability of alternatives superior to the acceptance
of such contradictory findings. While inconsistency may not deprive a
jury verdict of all validity, it nevertheless indicates that some type of
error has occurred in the jury's deliberative process. These errors may
consist of juror confusion, clerical mistakes, contradictory instruc-
tions, or a jury's decision to apply its own sense of "justice" rather than
the applicable legal rules.

If these errors can be resolved, and the inconsistency thereby
avoided, courts prefer to do so. In this way, the irrational jury verdict

54. McIntyre v. Everest & Jennings, Inc., 575 F.2d 155, 157 (8th Cir. 1978), cert.
denied, 439 U.S. 864 (1978).

55. Cf. FED. R. CIv. P. 61 (explicitly permitting judgments infected by "harmless"
errors).
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may be made rational, and hence entered into judgment. This alter-
native is usually viewed to be superior to the entry of a judgment
based on inconsistent and contradictory jury findings.

Within the confines of this general rule, the precise judicial re-
sponse to inconsistent verdicts is affected substantially by (1) the type
of inconsistencies present, and (2) the form of the verdict in which
these inconsistencies arise.

B. RESOLVING INTERNAL INCONSISTENCIES IN ANSWERS TO

INTERROGATORIES

When a special verdict or general verdict with supplemental in-
terrogatories is used, a jury may return internally inconsistent find-
ings. For example, a jury might answer "No" to the question "Was the
defendant negligent?", but simultaneously answer "Yes" to the ques-
tion "Did the defendant's negligence cause injury to the plaintiff?"56

These answers are obviously inconsistent.
If such an internal inconsistency arises from a general verdict

with special interrogatories, Rule 49(b) governs the permissible judi-
cial response. Rule 49(b) provides that no judgment may be entered
on the basis of such an inconsistent verdict, despite the fact that the
jury has rendered a separate general verdict in addition to those con-
tradictory findings. Because only some of the jury's findings support
its general verdict, while others conflict with it, Rule 49(b) provides
that "judgment shall not be entered, but the court shall return the
jury for further consideration of its answers and verdict or shall order
a new trial."5 7

The same type of internal inconsistency in the jury's findings
might result from a special verdict. However, Rule 49(a), unlike Rule
49(b), does not discuss the proper response to such inconsistencies.
Nevertheless, the majority of courts that have considered the issue

56. Cf, Nance v. Gulf Oil Corp., 817 F.2d 1176, 1178 (5th Cir. 1987) (reviewing a
verdict in which the jury found, in response to three questions, that the defendant was
not negligent or strictly liable, but in response to another question apportioned 95% of
the fault for the plaintiff's injuries to the defendant); Morrison v. Frito-Lay, Inc., 546
F.2d 154, 159 (5th Cir. 1977) (reviewing a verdict in which the jury found in answer to
one question that the decedent was contributorily negligent, but answered zero percent
when asked what percent of the total negligence was attributable to the decedent).

57. FED. R. Crv. P. 49(b); see Waggoner v. Mosti, 792 F.2d 595, 596-97 (6th Cir.
1986). In Waggoner, the United States Court of Appeals for the Sixth Circuit stated
that:

The standards for application of Rule 49(b) are well settled. If answers to spe-
cial interrogatories are inconsistent with each other and one or more of the
answers is inconsistent with the general verdict, the trial court has no author-
ity to enter judgment but must return the jury for further deliberation or order
a new trial.

Id. (citation omitted).
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have found that the permissible judicial responses are identical to
those identified by Rule 49(b): further deliberations or a new trial.5s

Even if the court is not permitted to order redeliberations,5 9 the jury's
inconsistent findings could not be entered into judgment,60 and a new
trial would therefore be required.61

Although a minority of courts have found that the failure of Rule
49(b) to provide explicitly for redeliberation implicitly precludes such
a response, 62 that conclusion seems misguided. Given the similar
purposes of Rules 49(a) and (b), and given the undesirability of order-
ing an entirely new trial (especially given the availability of an expedi-
ent alternative), redeliberation seems a superior choice.63 At the very
least, redeliberation should be an option, available for use according to
the informed discretion of the district court.

Whatever the differences (if any) between paragraphs (a) and (b)
of Rule 49 regarding the treatment of internally inconsistent interro-
gatory answers, courts uniformly have held that such contradictory
findings cannot form the basis for a valid federal civil judgment.64 If
the inconsistency cannot be resolved by redeliberation, a court must
declare a mistrial.

58. See Mateyko v. Felix, 924 F.2d 824, 827 (9th Cir. 1990); Santiago-Negron v.
Castro-Davila, 865 F.2d 431, 444 (1st Cir. 1989); Nance, 817 F.2d at 1178; Karl v. Bur-
lington N. R.R. Co., 880 F.2d 68, 73 (8th Cir. 1989); MooRE, supra note 37, 49.03[4].

59. See infra notes 62-63 and accompanying text.
60. Indeed, if the jury's findings were inconsistent, a court would not only be le-

gally barred from entering judgment on the basis of those findings, but would be practi-
cally unable to do so as well. For example, a court likely would find it impossible to
enter any type of coherent judgment on the basis of simultaneous jury findings that the
defendant was not negligent but that the defendant's negligence caused the plaintiff's
injuries.

61. The need for a new trial if further deliberations are not permitted has been
argued as support for the claim that Rule 49(a) implicitly allows the option of redeliber-
ation in response to internally inconsistent verdicts. For example, in Santiago-Negron,
the United States Court of Appeals for the First Circuit argued that:

We realize that the Fourth Circuit in McCollum v. Stahl, 579 F.2d 869, 871
(4th Cir. 1978), cert. denied, 440 U.S. 912 (1979) has held as a matter of law
that the resubmission of questions under Rule 49(a) is not permissible because
no provision is made for such procedure in the rule. Such a strict interpreta-
tion of the rule can only result in new trials. Not only is justice delayed, but the
parties are saddled with the cost of another round of litigation. So long as the
court does not coerce a verdict, we see no harm, and much good, in allowing the
jury to reconsider its inconsistent answers.

Id.
62. See McCollum, 579 F.2d at 871; see generally Olander, 53 FoRDHA" L. Rv. at

1092-1102 (discussing this issue in some depth).
63. See Olander, 53 FoRDHAM L. REv. at 1092-1102 (advocating the resubmission of

such inconsistencies).
64. See Mcintyre, 575 F.2d at 157 (noting that "[s]pecial answers or findings by the

jury must be consistent with each other. If they are irreconcilably inconsistent, they
destroy each other").
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C. RESOLVING INCONSISTENCIES BETWEEN INTERROGATORY ANSWERS

AND A GENERAL VERDICT

The only possible inconsistency in a special verdict is an internal
inconsistency in the jury's answers. When a general verdict with spe-
cial interrogatories is used to obtain the jury's findings, however, an
additional type of inconsistency may occur. Even if the jury's answers
to the court's interrogatories are internally consistent, the jury's gen-
eral verdict may be inconsistent with the verdict compelled by those
answers. For example, a jury may answer "No" to questions such as
"Was the defendant negligent?" and "Did the defendant cause any of
plaintiff's injuries?", but nevertheless deliver a general verdict for the
plaintiff. Clearly, such findings are inconsistent.

If such an inconsistency exists, the court again is not permitted to
accept the jury's general verdict. Instead, the court may choose to em-
ploy any of the three alternatives provided for by Rule 49(b). Rule
49(b) provides that:

When the answers [to the court's interrogatories] are consis-
tent with each other but one or more is inconsistent with the
general verdict, [1] judgment may be entered ... in accord-
ance with the answers, notwithstanding the general verdict,
or the court may [2] return the jury for further consideration
of its answers and verdict or [3] may order a new trial.65

The latter two options are identical to the possible responses to inter-
nally inconsistent interrogatory answers. The third alternative - en-
try of judgment in accordance with the jury's answers - is a
permissible response unique to inconsistencies arising from the use of
a general verdict with supplemental interrogatories.

Judicial opinions vary regarding the relative desirability of each
of the alternatives provided for in Rule 49(b). Those who prefer the
first alternative - entry of judgment in accordance with the jury's
answers to the court's interrogatories - believe this option to be both
the most economical one and consistent with the ability of the judici-
ary to enter judgment on a special verdict pursuant to Rule 49(a).
Under this view, the jury's answers clearly identify the proper resolu-
tion of the action, and the inconsistency between the jury's general
verdict and its answers is either a product of confusion or the jury's
attempt to "do justice" notwithstanding the law. 66 Accordingly, the
jury's specific findings are believed to be more indicative of the proper

65. FED. R. Civ. P. 49(b).
66. The possibility of such post hoc insight into the (possibly impermissible) bases

for the jury's verdict is viewed as a key benefit to the use of special interrogatories.
Because these questions in essence test the rationality of the jury's general verdict, the
use of supplemental interrogatories perhaps best can be viewed as a judicial effort to
"catch" decisionmaking errors that result from juror confusion or indifference. These
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result than its general verdict.67 Others, however, feel that entry of
judgment on the jury's answers risks significant errors, as the jury's
true intentions may be reflected more by its general verdict than by its
answers to particular interrogatories. Entry of a judgment in conflict
with this verdict thus may not reflect the jury's actual beliefs.

Advocates of the second alternative - redeliberation - believe
that few costs are incurred, and significant benefits are obtained,
therefrom. After the court identifies and explains the inconsistency to
the jury,68 the jury may have little difficulty in resolving the conflict
and rationally expressing a consistent set of findings. The contrary
view, however, posits that redeliberations may permit the jury to ra-
tionalize unjustifiably its prior general verdict and return whatever
findings are necessary to its acceptance.69 The court's discussion of

interrogatories "test" the jury's general verdict. If the test is not answered consistently,
the general verdict may be ignored.

67. This belief, as well as the fact that the court itself may apply the law applicable
to a civil action, is felt to immunize this option from constitutional challenge nothwith-
standing the resulting limitation on the right to have the action resolved by a jury. This
view has prevailed before a number of courts; for example, in Elliott v. Watkins Truck-
ing Co., 406 F.2d 90, 92 (7th Cir. 1969), the United States Court of Appeals for the
Seventh Circuit concluded that:

We do not agree with plaintiff that alternative (1), where the court accepts spe-
cial findings and rejects the general verdict, invades the seventh amendment
right to trial by jury. We think the rule is based on the premise that when a
jury has specially found facts which compel a certain result as a matter of law
and has, by general verdict, reached a result which the specially found facts do
not permit, it may reasonably be assumed that the jury erred in the legal rea-
soning by which it proceeded from the specially found facts to the general ver-
dict and not in the fact finding process.

Id.; see infra notes 86-90 and accompanying text (analyzing the constitutional implica-
tions of the requirement that the verdict of a civil jury be consistent with the applicable
legal rules).

68. See Jarvis v. Commercial Union Assurance Cos., 823 F.2d 392, 396 (10th Cir.
1987) (stating that "[ilt would not have been an interference with the jury's function for
the court to explain that either the verdict or the answer to the interrogatory would
have to be changed to eliminate confusion," and holding that it was reversible error for
the trial court, when faced with a conflict between a general verdict and answers to
interrogatories, to instruct the jury to redeliberate without the benefit of further in-
structions, and to enter judgment subsequently on the jury's answers to the special in-
terrogatories, without informing counsel for the parties of these actions); Aquachem Co.,
Inc. v. Olin Corp., 699 F.2d 516, 521 n.3 (11th Cir. 1983) (noting that submission of
additional interrogatories to the jury in order to clarify its verdict "would have been
[the] better practice" than mere instructions to redeliberate); MooRE, supra note 37, 9
49.03[4] (stating that using additional instructions is within the trial court's discretion).

69. See Richard v. Firestone Tire & Rubber Co., 853 F.2d 1258, 1263 (5th Cir.
1988) (Smith, J., dissenting), cert. denied, 488 U.S. 1042 (1989). In Richard, Judge
Smith argued that:

The resubmission may also communicate to the jury the legal effect of its an-
swers and thus facilitate any impulse it may have to 'do justice' in the case....
[T]o the extent the jury is moved by such influences to disregard its institu-
tional role of finding the facts on the basis of the evidence presented at trial,
the command of the seventh amendment is violated.
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the inconsistency - a necessity for effective redeliberation 70 - may
also impermissibly encourage the jury to reach a particular result.7 1

The final alternative, an order for a new trial, is generally the
least preferred judicial option. Given the expense and delays engen-
dered by a new trial, this alternative usually is selected only when the
judge believes that the jury is hopelessly confused or is unwilling to
return a verdict consistent with the applicable law. In such circum-
stances, neither the jury's general verdict nor its answers to supple-
mental interrogatories can be trusted to express the jury's true
findings. A new trial is then the only acceptable response. This op-
tion, however, generally is used as a last resort. 72

Regardless of the alternative chosen, Rule 49(b) clearly states
that when a general verdict is inconsistent with one or more of the
jury's answers to supplemental interrogatories, the court cannot ac-
cept the jury's general verdict. Rather, the inconsistency must be
resolved.

Overall, the federal judiciary exhibits substantial reluctance to
enter judgment on the basis of irrational or inconsistent civil jury ver-
dicts. Indeed, a plethora of substantive and procedural means are uti-
lized to prevent, reveal, and resolve such verdicts.

If this were the end of the story, few difficulties would arise. How-
ever, neither life nor law is so simple. The judiciary's treatment of
inconsistent civil jury verdicts is itself contradictory. Notwithstand-
ing the numerous rules described above, irrational jury verdicts are
often entered into judgment. The remainder of this Article is devoted
to an examination of this legal anomaly.

70. See Olander, 53 FoReHAm L. REv. at 1099-1100.
71. See Richard, 853 F.2d at 1263 (Smith, J., dissenting). In Richard, Judge Smith

claimed that:
At this stage in the trial, however, the potential for the judge to exert sublimi-
nal, informal influence on the jury is great .... 'He can communicate his atti-
tude in a thousand ways from a cocked eyebrow to a sideways glance. Those
will not be of record. They are not reviewable.'. . . When a trial judge resub-
mits the completed verdict form to the jury because its answers to the special
interrogatories appear inconsistent, the risk of a coerced verdict is substantial,
even though the record may be unreflective of anything suggestive in the man-
ner of resubmission. The fact of the resubmission itself may very well commu-
nicate to the jury that the trial judge regarded its findings unjust. The jury
may then act not to reconcile the inconsistency but to revise the verdict in ac-
cord with its collective perception of the judge's attitude toward the case.

72. See Olander, 53 FoRDHAm L. REv. at 1097-98.
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III. INCONSISTENT GENERAL VERDICTS

A. THE SCOPE OF INCONSISTENT GENERAL VERDICTS

The least complex inconsistent verdicts involve internal inconsis-
tencies in a jury's findings regarding a single party or a single cause of
action. It is largely these types of inconsistent verdicts - inconsisten-
cies resulting from a special verdict or interrogatories - that are ad-
dressed by Rule 49. Most lawsuits, however, involve multiple parties
and multiple causes of action, and are resolved through the use of a
general verdict. These actions may result in inconsistencies beyond
those addressed by Rule 49.

Two types of inconsistencies may arise from a general verdict.
First, the jury's verdict might differentiate inconsistently between
substantially identical causes of action. This type of inconsistency is
exemplified by the verdict at issue in Merchant v. Ruhle.73 In
Merchant, the plaintiff claimed that he was injured on a ship owned by
the defendant when he slipped on some ice. The court instructed the
jury that the defendant could be liable on the basis of either its negli-
gence or its ownership of an unseaworthy vessel. 74 However, the only
evidence to support either cause of action was the presence of the ice
upon which the plaintiff allegedly slipped.7 5 The jury nevertheless
found for the plaintiff on his negligence claim and for the defendant on
the unseaworthiness claim. These verdicts were inconsistent. As ap-
plied to the facts, the two causes of action were substantively
identical.

76

73. 740 F.2d 86 (1st Cir. 1984).
74. Merchant v. Ruhle, 740 F.2d 86, 87-88 (1st Cir. 1984).
75. Id. at 88.
76. Id.; see Guidry v. Kern Mfg. Co., 598 F.2d 402,403-05 (5th Cir. 1979) (rendering

inconsistent verdicts against two defendants whose products allegedly combined to
cause the plaintiff's injuries). The Tenth Circuit in Diamond Shamrock Corp. v. Zinke
& Trumbo, Ltd, 791 F.2d 1416, 1425 (10th Cir. 1986), cert. denied, 479 U.S. 1007 (1986),
described the general contours of this type of inconsistency:

Where several distinct causes of action, such as here, are tried together.
[and] defended on the same ground, a verdict for the plaintiff on one cause of
action and for the defendant on another is inconsistent. Further, if two causes
of action are of such a nature that recovery can be had only as to one, verdicts
in favor of a plaintiff and against the defendants on both causes of action are
inconsistent.

Id.; see also RESTATEMENT (SEcoND) OF TORTS § 883 (1979) (providing that "if two de-
fendants are joined in an action for the same harm, judgment can properly be entered
against one and in favor of the other, except when the judgment is entered after trial on
the merits and the liability of one cannot exist without the liability of the other");
Brandy v. Flamboyant Inv. Co., Ltd., 772 F. Supp. 1538, 1541-42 (D. V.I. 1991) (agree-
ing that "when the liability of one [defendant] cannot exist without the liability of the
other and a jury returns a verdict for one and not for the other, such a verdict must be
set aside").
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The second type of inconsistency from general verdicts results
from the differential treatment of similarly-situated parties. For ex-
ample, in Veranda Beach Club Ltd. Partnership v. Western Surety
Co. ,77 the jury found that the first defendant had acted with the sec-
ond defendant's apparent authority. Despite that finding, the jury
rendered a verdict only against the first defendant. 78 This verdict was
inconsistent, as the judge's instructions clearly stated that the second
defendant was liable for any actions of the first defendant undertaken
with its apparent authority. 79

These types of "multi-party" inconsistencies generally involve
general verdicts, and hence are not expressly addressed by Rule 49.
Nevertheless, the inconsistencies created by both general and special
verdicts are substantively identical. Each inconsistent verdict is irra-
tional. Each is internally contradictory - neither can resolve ration-
ally a federal civil action.

Given these similarities, and the wide variety of structural barri-
ers to the entry of irrational jury verdicts, it would not be surprising if
the judiciary refused to accept multi-party inconsistent verdicts.
However, no such uniform rejection of these inconsistencies exists. In-
stead, courts often enter judgment on the basis of such verdicts.

B. THE ACCEPTANCE OF INCONSISTENT VERDICTs

Without the statutory mandate of Rule 49, federal courts have
been forced to develop a common law response to inconsistent verdicts
that involve general verdicts or multiple parties. Perhaps surpris-
ingly, that response is not closely analogous to the treatment of incon-
sistent verdicts under the Federal Rules of Civil Procedure ("Federal
Rules"). Moreover, the federal common law response often differs sub-
stantially from the treatment of other types of irrational civil jury ver-
dicts under other provisions of the Federal Rules.

Several courts faced with civil inconsistent verdicts in multiparty
cases have held that the judge is compelled to enter judgment on the
basis of such verdicts. The holdings of these courts are primarily
based on two arguments: (1) the alleged authority of a civil jury to
return an irrational verdict; and (2) the purported similarity between
civil and criminal inconsistent verdicts.

The first view is a relatively extreme one. Nevertheless, some
courts and commentators have argued that multiparty inconsistent
verdicts are permissible because a civil jury is entitled to return -

77. 936 F.2d 1364 (1st Cir. 1991).
78. Veranda Beach Club Ltd. Partnership v. Western Sur. Co., 936 F.2d 1364, 1381

(1st Cir. 1991).
79. Id.; see supra note 76 (describing these types of inconsistencies).
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and have entered into judgment - even internally contradictory find-
ings. This position has been articulated both in cases involving incon-
sistent treatment of different causes of action as well as in cases
involving inconsistent treatment of similarly situated parties.80

Under this view, inconsistent verdicts are permissible because the law
"recognizes a jury's right to an idiosyncratic position, provided the
challenged verdict is based upon the evidence and the law."8 ' Advo-
cates of this position believe that the right to return inconsistent ver-
dicts is "an important attribute of the jury system," and thus requires
the judiciary to accept even logically inconsistent - and thus irra-
tional - civil jury verdicts.8 2

The second argument in favor of judicial acceptance of civil incon-
sistent verdicts is based on an analogy to the United States Supreme
Court's acceptance of inconsistent verdicts arising in criminal cases.
The Supreme Court first sanctioned inconsistent criminal jury ver-
dicts in Dunn v. United States.83 In Dunn, the jury acquitted the de-
fendant on two counts (unlawfully possessing and selling liquor), but
inconsistently convicted him of a third (maintaining a nuisance by
possessing liquor for sale). The Court upheld the defendant's convic-
tion on the latter count, holding that the inconsistency of a jury's ver-
dict is no bar to a criminal conviction.8 4 Although some courts
subsequently articulated exceptions to this rule, they were invalidated
(and Dunn reaffirmed) by the Court in United States v. Powell.8 5 The

80. See Merchant, 740 F.2d at 89-91; Maim v. United States Lines Co., 269 F.
Supp. 731, 731-32 (S.D.N.Y. 1967), aff'd, 378 F.2d 941 (2d Cir. 1967); Jayne v. Mason &
Dixon Lines, 124 F.2d 317, 319 (2d Cir. 1941).

81. Malm, 269 F. Supp. at 731-32. The court in Guidry similarly reasoned that:
[A] general verdict .... permits the jurors to import notions of lay justice, to
temper legal Ailes and to render a verdict based on their consciences and their
ideas of how the case ought to be decided without strict compliance with the
rules laid down by the court. This flexibility is a deliberate part of the jury
system, and is sanctioned so long as there is sufficient evidence to support the
verdict.

Guidry, 598 F.2d at 405 (reversing inconsistent verdicts against multiple defendants
notwithstanding this statement).

82. WRIGHT & MILER, supra note 38, § 514, at 18 n.8; see Alexander M. Bickel,
Judge and Jury-Inconsistent Verdicts in the Federal Courts, 63 HARv. L. REV., 649
(1950).

Alexander Bickel's article topic likely was not fortuitous. Bickel clerked for Chief
Judge Magruder of the United States Court of Appeals for the First Circuit in 1949.
During Bickel's clerkship, Judge Magruder wrote the opinion in Parker v. Gordon, in
which he noted that the circuit had not yet addressed the issue of whether inconsistent
verdicts in civil cases were permissible. Parker v. Gordon, 178 F.2d 888, 895 (1st Cir.
1949).. Immediately after his clerkship ended, Bickel published (in the Harvard Law
Review, no less) his lengthy article on this precise topic. See Merchant, 740 F.2d at 90.

83. 284 U.S. 390 (1932).
84. Dunn v. United States, 284 U.S. 390, 393 (1932).
85. 469 U.S. 57,63-69 (1984) (describing and rejecting these purported exceptions).
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Court in Powell reiterated the rule that inconsistent verdicts may val-
idly resolve federal criminal charges. 86

Some courts have relied on the Supreme Court's criminal law ju-
risprudence to hold that a civil jury properly may return inconsistent
general verdicts.8 7 These courts have held that, at least as far as the
judicial treatment of inconsistent verdicts is concerned, there is "no
distinction between the powers of juries in civil and criminal cases."88

C. THE PROBLEMS OF ACCEPTANCE

Even under existing jurisprudence, the view that flatly inconsis-
tent general verdicts may acceptably resolve a federal civil action is
almost certainly wrong. Neither the analogy to criminal cases, nor the
argument for civil jury nullification, is factually or legally compelling.
Indeed, in many ways, inconsistent general verdicts are even more im-
permissible than the types of civil verdicts invalidated by Rule 49.

1. The Requirement that Civil Juries Follow the Law

The claim that civil juries are empowered to return inconsistent
and irrational verdicts is a weak one. No such entitlement exists.
Courts are instead empowered to ignore irrational or illogical jury ver-
dicts. The validity of a wide variety of procedural rules stems from
this judicial power, including (but by no means limited to) collateral
estoppel, summary judgment, judgment not withstanding the verdict
("JNOV"), and new trials. A civil jury does not have the power to dis-
pense "justice" notwithstanding the dictates of law.8 9

An inconsistent verdict necessarily conflicts with the law and with
the judge's instructions. A court need not accept such a verdict. 90

86. United States v. Powell, 469 U.S. 57, 64-69 (1984); see Harris v. Rivera, 454
U.S. 339, 348 (1981) (holding that inconsistent verdicts in state criminal cases were not
necessarily constitutionally infirm); Standefer v. United States, 447 U.S. 10, 22-23
(1980) (permitting different juries presented with different evidence against different
defendants to reach inconsistent verdicts); United States v. Dotterweich, 320 U.S. 277,
279 (1943) (permitting the jury to convict an employee but acquit an employer that was
vicariously liable for the employee's conduct).

87. See Merchant, 740 F.2d at 89-91; Jayne, 124 F.2d at 319 (citing Dunn and stat-
ing that "[w]e do not mean to imply, however, that we should have thought it fatal.., if
no rational reconciliation of the verdicts was possible"); see also Fairmount Glass Works
v. Cub Fork Coal Co., 287 U.S. 474, 485 (1933) (citing Dunn, albeit tangentially, in
upholding a civil jury verdict that was arguably inconsistent).

88. Merchant, 740 F.2d at 91.
89. See Will v. Comprehensive Accounting Corp., 776 F.2d 665, 677 (7th Cir. 1985)

(holding that "[tihe civil jury has no power to dispense clemency, and verdicts in the
teeth of the evidence may be set right"), cert. denied, 475 U.S. 1129 (1986).

90. Only because this is the case is a court permitted to enter judgment on the
basis of the jury's interrogatory answers notwithstanding its contrary general verdict.
Elliott v. Watkins Trucking Co. Inc., 406 F.2d 90, 92 (7th Cir. 1969). If a jury had the
power to ignore the law or dispense clemency, its general verdict would be immune to
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Such verdicts conflict with the evidence as well, as a factfinder cannot
return inconsistent results on a single view of the evidence. As a re-
sult, inconsistent verdicts, like other findings unsupported by the law
or evidence, need not be entered into judgment.

Regardless of its doctrinal validity, this judicial acceptance of in-
consistent general verdicts also unjustifiably assumes that the jury in-
tended to deliver an inconsistent verdict. However, it is possible that
juries rarely deliberately choose to return a verdict they know to be
illogical and inconsistent. True, it is possible that each of the jurors
understood, but chose to flout, the judge's instructions, thereby decid-
ing en mass to breach their sworn duty. It nevertheless seems far
more likely that the jury's inconsistent verdict arose from its confu-
sion or misinterpretation of the law.

In such circumstances, there is no valid reason why the jury's con-
fusion must be enshrined in a federal judgment. At the very least, the
inconsistency could permissibly be identified and explained to the
jury, and the jury asked whether those inconsistent findings were de-
liberately intended. Even if a civil jury is entitled to disregard the law
and return inconsistent verdicts - itself an exceptionally dubious
proposition - there is no reason not to ensure that these findings in-
deed reflect the jury's intention.

2. The Analogy to Inconsistent Criminal Verdicts

The belief that the Supreme Court's validation of a jury's inconsis-
tent resolution of criminal charges also applies to civil verdicts is simi-
larly misplaced. Criminal trials are different than civil actions. The
powers of juries therein are entirely dissimilar. The ability of a crimi-
nal jury to reach an inconsistent verdict does not authorize a civil jury
to do the same.

One distinction between a civil jury and a criminal jury is the lat-
ter's unique ability to dispense clemency. The Court in both Dunn and
Powell based its acceptance of criminal inconsistent verdicts in large
part upon the ability of a criminal jury to acquit defendants notwith-
standing the evidence against the defendants.91 Because the jury's

such a judicial attack. The same principle would also invalidate most of the other provi-
sions of Rule 49, as well as Rules 50 (JNOV), 56 (summary judgment), and 59 (new
trials).

91. See Dunn, 284 U.S. at 393. In Dunn, the United States Supreme Court rea-
soned that:

The most that can be said in such [inconsistent verdict] cases is that the verdict
shows that either in the acquittal or the conviction the jury did not speak their
real conclusions, but that does not show that they were not convinced of the
defendant's guilt. We interpret the acquittal as no more than ... lenity.

Id. (quoting Steckler v. United States, 7 F.2d 59, 60 (2d Cir. 1925)); see also Powell, 469
U.S. at 65 (stating that "inconsistencies often are a product of jury lenity. Thus, Dunn
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acquittal thus may not signify its finding that no criminal offense oc-
curred, no true inconsistency exists between the jury's acquittal and
its guilty verdict on a related charge. Juries in civil cases, however,
have no similar authority to disregard the law or evidence. The per-
missible lenity upon which the Court's holdings in Dunn and Powell
were based thus does not exist in a civil action.

An additional distinction between civil and criminal verdicts is re-
lated to the first. In civil actions, all parties may appeal the verdict.
The same is not true in criminal cases, in which the Double Jeopardy
Clause bars the government from appealing any jury acquittal.92 The
inability of the government to appeal an inconsistent verdict was an
important factor in the Court's holding in Powell that a criminal de-
fendant also was not permitted to challenge an inconsistent verdict.93

This rationale is inapplicable in civil cases, where all parties may at-
tempt to set aside an inconsistent verdict.94

These characteristics clearly distinguish the permissible treat-
ment of civil and criminal inconsistent verdicts. When the inconsis-
tency of a jury's verdict lies in its differential treatment of related
parties, rather than related counts (as in Dunn and Powell), the anal-
ogy used to support the acceptance of inconsistent civil jury verdicts is
weaker still.

has been explained by both courts and commentators as a recognition of the jury's his-
toric function, in criminal trials, as a check against arbitrary or oppressive exercises of
power by the Executive Branch").

92. See Green v. United States, 355 U.S. 184, 188 (1957); Kepner v. United States,
195 U.S. 100, 130 (1904).

93. Powell, 469 U.S. at 65. In Powell, the Supreme Court argued that:
[lInconsistent verdicts... should not necessarily be interpreted as a windfall to
the Government at the defendant's expense. It is equally possible that the jury,
convinced of guilt, properly reached its [guilty verdict] and then through mis-
take, compromise, or lenity, arrived at an inconsistent conclusion on [a differ-
ent] offense. But in such situations the Government has no recourse if it
wishes to correct the jury's error; the Government is precluded from appealing
or otherwise upsetting such an acquittal by the Constitution's Double Jeopardy
Clause. Inconsistent verdicts therefore present a situation where 'error,' in the
sense that the jury has not followed the court's instructions, most certainly has
occurred, but it is unclear whose ox has been gored. Given this uncertainty,
and the fact that the Government is precluded from challenging the acquittal,
it is hardly satisfactory to allow the defendant to receive a new trial).

Id.
94. See Will, 776 F.2d at 677. In Will, the United States Court of Appeals for the

Seventh Circuit attempted to rationalize this apparent dicotomy:
As a rule civil juries must return consistent verdicts. Criminal juries need not
be consistent, but there is a special reason for this: the double jeopardy clause
blocks any review of a verdict in favor of the defendant, and a demand for con-
sistency therefore levels everything down to an acquittal; yet because the jury
may have meant to do no more than dispense clemency on one count, leveling
down is inappropriate. The civil jury has no power to dispense clemency.

Id. (citations omitted).
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First, multiparty inconsistent verdicts may be unacceptable even
in criminal cases. Dunn and Powell each involved inconsistent ver-
dicts involving a single defendant. The Supreme Court has never indi-
cated whether these cases validate inconsistent verdicts involving
similarly situated defendants. Several appellate courts have held that
they can.95 Other circuits, however, have disagreed. 96 The holdings
of these latter cases are supported by several Supreme Court decisions
that have precluded the entry of inconsistent verdicts against related
defendants. 9 7 Accordingly, the analogy to criminal inconsistent ver-
dicts may mistakenly assume that such verdicts are acceptable in
cases involving similarly situated parties.

Similarly, the Court's holding in Powell was predicated upon the
benefit received by a defendant from her inconsistent verdicts, a bene-
fit that results in her (nonappealable) acquittal on at least one count.
'According to the Court in Powell, because a defendant "is given the
benefit of her acquittal on the counts on which she was acquitted,...
it is neither irrational nor illogical to require her to accept the burden
of conviction on the counts on which the jury convicted [her]." 9 8 This
analysis is inapplicable to differential treatment of related civil par-
ties. The party aggrieved by the jury's inconsistent verdict - the
plaintiff that receives no award or the defendant found liable - does
not receive a benefit from the jury's irrational verdict. In such mul-
tiparty cases, the acceptance of inconsistent verdicts established by
Powell may not apply.

Finally, inconsistent verdicts involving similarly situated verdicts
may result from impermissible compromise. Such verdicts may not be
accepted in federal civil actions. In Will v. Comprehensive Accounting
Corp. ,99 the Seventh Circuit utilized this fact to reject application of
Dunn and Powell to inconsistent civil verdicts involving multiple par-
ties. Judge Easterbrook wrote for the court therein that
"[i]nconsistency may reflect nothing but compromise, and compromise

95. See United States v. Zuniga-Salinas, 952 F.2d 876, 878-79 (5th Cir. 1992);
United States v. Vogt, 910 F.2d 1184, 1203 (4th Cir. 1990), cert. denied, 498 U.S. 1083
(1991); United States v. Mancari, 875 F.2d 103, 104 (7th Cir. 1989); United States v.
Andrews, 850 F.2d 1557, 1561 (11th Cir. 1988), cert. denied, 488 U.S. 1032 (1989).

96. See United States v. Suntar Roofing, Inc., 897 F.2d 469, 475 (10th Cir. 1990);
United States v. Walker, 871 F.2d 1298, 1304 n.5 (6th Cir. 1989).

97. See Hartzel v. United States, 322 U.S. 680, 681-89 & 682 n.3 (1944) (reversing
the defendant's conspiracy conviction on the basis of the acquittal of each of his alleged
co-conspirators); Morrison v. California, 291 U.S. 82, 92-93 (1934) (holding that the re-
versal of the conspiracy conviction of a defendant's sole alleged conspirator required
reversal of the defendant's conviction); Gebardi v. United States, 287 U.S. 112, 123
(1932) (reversing the conviction of the male co-defendant in a Mann Act case when the
female defendant's conviction was reversed on appeal).

98. Powell, 469 U.S. at 69.
99. 776 F.2d 665 (7th Cir. 1985), cert. denied, 475 U.S. 1129 (1986).
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dilutes the requirement that verdicts be unanimous.... Each plain-
tiff is entitled to have his cases decided separately .... [Appellate
courts thus] may not abide inexplicable inconsistency when different
parties are involved."100

For these reasons, the analogy to the acceptance of inconsistent
verdicts in criminal cases is entirely unpersuasive. This is especially
true in cases involving multi-party inconsistencies. The powers of
civil and criminal juries are substantially distinct. As is the case with
inconsistent jury verdicts, the rules in one area may well be inapplica-
ble to the other.

D. A CONSISTENT APPROACH TO INCONSISTENT GENERAL VERDICTS

There is no substantial justification for the judicial acceptance of
flatly inconsistent civil jury verdicts simply because those irrational.
findings arise from general verdicts rather than other procedural de-
vices. Although Rule 49 does not expressly govern inconsistent find-
ings expressed in a jury's general verdict, the response to the latter
should be consistent with the former. A court faced with inconsistent
general verdicts should explain the inconsistency to the jury, and ask
it to redeliberate and return consistent findings. If redeliberation fails
to produce a consistent result, or if the court deems further delibera-
tions to be undesirable, a new trial should be ordered.

This response is not only consistent with the procedure and sub-
stance established by Rule 49, but is also supported by the goals of
other statutory and common law provisions. Summary judgment, di-
rected verdicts, JNOV, and new trial orders are each designed to avoid
or resolve irrational jury verdicts. Logically inconsistent general ver-
dicts necessarily embody irrational findings. These conclusions neces-
sarily conflict with both the law and evidence. Such verdicts are
untenable, and should not form the basis for the judgment of a federal
civil action.

The acceptance of inconsistent general verdicts is especially irra-
tional when compared to routinely applied principles of res judicata
and collateral estoppel. The doctrines of res judicata and collateral
estoppel are designed to ensure the consistency of civil judgments, and
prevent contradictory resolution of related contentions. When related
conduct or contentions are litigated in separate actions, the first deter-
mination is generally conclusive. For example, if an employee is found
not to have engaged in any unlawful conduct, her employer cannot
later be found vicariously liable for her alleged activities. 101 Nor could

100. Will, 776 F.2d at 677.
101. See City of Los Angeles v. Heller, 475 U.S. 796, 799 (1986) (deciding that a

municipality cannot be liable when the individual officer responsible for allegedly un-
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either entity subsequently be found liable for activities predicated
upon this alleged misconduct. These principles substantially compel
uniform conclusions in federal civil actions.

The rationales behind the requirement that federal judgments be
consistent are even more compelling when multiple issues are re-
solved in a single action. If a jury concludes that a particular event
occurred, that finding should preclude a contrary finding not only in a
later proceeding, but in the same proceeding as well. This require-
ment is ignored when inconsistent general verdicts are accepted by
federal courts. Just as different juries may justifiably be barred by
collateral estoppel principles from issuing inconsistent conclusions, so
too should a jury be precluded from returning internally inconsistent
general verdicts in a single action.

Rule 49 may not compel this result. However, the objectives of
Rule 49, as well as the goals of a variety of federal common law princi-
ples, clearly support the existence of a rule that precludes the entry of
judgment on the basis of all forms of inconsistent and irrational civil
jury verdicts. Moreover, the Due Process Clause may similarly con-
strain judicial acceptance of such patently irrational results. At the
very least, the judiciary's supervisory role over the conduct of federal
litigation empowers courts to limit judgments based on inconsistent
general verdicts. Just as juries are not permitted to decide civil con-
troversies on the ffip of a coin, so too should they be precluded from
returning logically inconsistent verdicts. Both are irrational. Neither
advance the appearance, or reality, of the quality of justice dispensed
by federal civil actions.

IV. INCONSISTENT VERDICTS AND THE SEVENTH

AMENDMENT

The judiciary's incongruous treatment of irrational civil jury ver-
dicts is not limited to its response to multiparty inconsistent general
verdicts. The most pervasive difficulty with inconsistent verdicts in-
stead involves determining when they exist.

The inquiry regarding whether a particular jury verdict is unac-
ceptably inconsistent is not simply one of logical inference. Instead,
both practical and constitutional constraints affect this determination.
Unfortunately, the judicial resolution of this issue has impeded sub-
stantially the rational resolution of federal civil actions. Despite the
fact that Rule 49 requires the judiciary to reject inconsistent civil jury
verdicts, courts have developed constitutional and common law princi-

lawful conduct was found not liable). Similar principles do not apply in criminal cases.
See Standefer, 447 U.S. at 15-25 (1980) (holding that different criminal juries permissi-
bly may reach inconsistent verdicts).
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ples that significantly and unjustifiably limit the replacement of such
irrational verdicts with tenable findings.

A. THE SEVENTH AMENDMENT AND INCONSISTENT VERDICTS

The Federal Rules generally require courts to issue judgments
that are consistent and rational. These requirements perhaps may be
viewed simply as a wise policy choice. Nonetheless, although wisdom
undoubtedly plays a role in the refusal to accept inconsistent verdicts,
there are additional statutory and constitutional dynamics that sub-
stantially affect the judicial response to such findings.

The judicial reaction to inconsistent jury verdicts is shaped by a
number of competing forces. Logical inconsistency in a jury's verdict
necessarily identifies error. Nevertheless, legal judgments need not
be procedurally or substantively perfect to be acceptable. The general
refusal to allow inconsistent verdicts thus does not arise from an insis-
tance on perfection. It instead results from a recognition of the possi-
ble sources of this inconsistency: the jury's confusion, mistake, or
indifference to the law. Given the unacceptable nature of each of
these predicates, the resulting inconsistent verdict is thought to be
similarly unacceptable.

Nevertheless, the judicial rejection of jury verdicts infected by er-
ror is significantly constrained. A court may not disregard a verdict
simply because it finds the jury's resolution of the action to be errone-
ous. For a court to ignore a verdict, procedural errors must affect the
litigants' substantial rights.' 0 2 Similarly, to justify rejection, substan-
tive errors in the jury's decision-making must result in a verdict that
no rational jury could return. These limitations on a court's power to
substitute its judgment for a jury's are not only compelled by statute,
rule, and common law. The limitations also arise from the litigants'
Seventh Amendment right to a trial by jury.

As a result, the judicial rejection of inconsistent civil jury verdicts
is somewhat constrained by the Seventh Amendment. It is insuffi-
cient for a court to declare, ex cathedra, that a verdict is inconsistent,
and ignore the verdict on that basis. At the very least, the inconsis-
tency must be real and not imagined. Similarly, before a court may
reject the jury's judgment, there must be some reason to believe that
the purportedly inconsistent verdict is a result of confusion, mistake,
or indifference to the law.

However, the power of the Seventh Amendment to compel the ju-
dicial acceptance of inconsistent verdicts is not limitless. Litigants are

102. FED. R. Civ. P. 61. Rule 61 provides in relevant part that "[tihe court at every
stage of the proceeding must disregard any error or defect in the proceeding which does
not affect the substantial rights of the parties." Id.
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not constitutionally entitled to win simply because the jury returned a
verdict in their favor, and courts may constitutionally refuse to enter
into judgment numerous types of irrational jury verdicts. Moreover,
even beyond the judicial power to ignore untenable findings, many in-
consistent verdicts are practically incapable of forming the basis for a
civil judgment. For example, a court could not transform a verdict
that found (1) that the defendant was not negligent, and (2) that the
defendant's negligence was the sole cause of the plaintiff's injuries,
into a coherent judgment.

When faced with potentially inconsistent verdicts, the judiciary
thus confronts a dual burden. Irrational verdicts are unacceptable.
At the same time, a court must be careful not to violate the litigants'
Seventh Amendment right to have the jury resolve the case before it.
The judiciary's response to this dilemma unfortunately has been less
than ideal.

B. THE DUTY TO HARMONIZE INCONSISTENT VERDICTS

The possible judicial responses to apparently inconsistent verdicts
fall along a continuum. At one extreme, a court could be entitled to
reject any jury verdict founded upon potentially contradictory find-
ings. This response would ensure, to the maximum extent possible,
that the jury's verdict was not the product of mistake, confusion, or
indifference to law. At the other extreme, the judiciary could accept
all jury verdicts that are not per se logically inconsistent. Under this
paradigm, courts would be compelled to accept even bizarre verdicts so
long as the verdicts did not embody logically incompatible conclusions.

With regard to inconsistent jury verdicts, the judiciary subscribes
much more to the latter view than to the former. The United States
Supreme Court first articulated the judicial response to apparently in-
consistent verdicts in Atlantic & Gulf Stevedores, Inc. v. Ellerman
Lines, Ltd. 10 3 The facts therein were complicated, but the inconsis-
tency of the jury's verdict was a common one. The jury's special ver-
dict found one defendant liable for the plaintiff's injuries, but a second
(related) defendant not liable. The appeals court held that this verdict
was impermissibly inconsistent because the exonerated defendant
was responsible for most of the other defendant's activities.' 0 4 The
Supreme Court disagreed. After an extensive review of the evidence,
the Court noted that the liable defendant might have performed some
activities for which the other defendant would not have been responsi-

103. 369 U.S. 355 (1962).
104. Atlantic & Gulf Stevedores, Inc. v. Ellerman Lines, Ltd., 369 U.S. 355, 364

(1962).
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ble.10 5 The Court held that because the subsidiary activities may
have formed the basis for the jury's verdict, it was not logically incon-
sistent, and was thus required to be entered into judgment.,0 6

The scope of inconsistency review present in Atlantic & Gulf
Stevedores was extremely limited. Once the Court articulated a possi-
ble, logically consistent interpretation of the jury's findings, its inquiry
ended. The Court did not examine whether its interpretation of the
jury's verdict was a particularly plausible one, or even whether it was
likely that the jury's findings were actually based upon the Court's
logically consistent (but perhaps erroneous) interpretation of the evi-
dence. For the Court, it was sufficient that it was possible to devise a
logical rationalization of the jury's verdict.10 7 The Court declared that
"[w]here there is a view of the case that makes the jury's answers...
consistent, they must be resolved that way."' 0 The Court further
stated that to do otherwise would violate the Seventh Amendment. 10 9

The next Term, in Gallick v. Baltimore & Ohio Railroad Co.,110
the Court expounded somewhat on the scope of the duty established
by the Court in Atlantic & Gulf Stevedores. In Gallick, the Court
again addressed an apparently inconsistent jury verdict. As in Atlan-
tic & Gulf Stevedores, the Court devised an explanation of the jury's
verdict that cured what otherwise would have been its "fatal inconsis-
tency.""' The Court's reasoning in Gallick reiterated the proposition
that courts must "attempt to harmonize the [jury's] answers" before a
verdict may be disregarded as inconsistent. 112

Unlike Atlantic & Gulf Stevedores, Gallick also established - al-
beit somewhat backhandedly - a standard for the acceptable ration-
alization of apparently inconsistent verdicts. The Court indicated that
a court is under a "duty... to attempt to harmonize the answers, if it
is possible under a fair reading of them."" l3 However, the Court did
not explore the precise contours of a "fair reading." Nevertheless, the
Court in Gallick made clear that the judiciary was under a constitu-
tional obligation to make every available effort to harmonize appar-

105. Id.
106. Id.
107. Id. (noting that '[slo far as we know the jury may have found respondents lia-

ble not on either of [the two primary grounds for liability] but solely on a third.... If
that was the jury's view of the facts," there would be no inconsistency in its verdict).

108. Id.
109. Id. (holding that "a search for one possible view of the case which will make the

jury's finding inconsistent results in a collision with the Seventh Amendment").
110. 372 U.S. 108 (1963).
111. Gallick v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 119-20 (1963).
112. Id.
113. Id.
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ently inconsistent civil jury verdicts. As the Court noted, such
verdicts were to be reconciled "by exegesis if necessary."1 1 4

The Court in Atlantic & Gulf Stevedores was ostensibly concerned
with the deleterious impact on the Seventh Amendment were courts
allowed to "search for one possible view of the case which will make
the jury's finding inconsistent."1 5 However, the rule established in
Gallick was much more prophylactic. Subsequent courts further
broadened the scope of the Court's holdings. Mimicking the standard
for summary judgment, several circuits held that the judiciary must
view apparently inconsistent jury verdicts in the most generous light
possible in order to devise rational explanations for their genesis.11 6

Under this rule, courts are not permitted to determine whether it is
likely that the jury actually intended its verdict to be viewed in the
"consistent" manner in which it is interpreted by the court. The ques-
tion is only whether there exists an internally consistent interpreta-
tion of the verdict. If there is a consistent interpretation, the judicial
inquiry ends, regardless of the jury's actual or probable intent.1 1 7

Other courts have been even more aggressive in their efforts to
harmonize inconsistent jury verdicts. For example, in the United
States Court of Appeals for the Second Circuit, the jury's findings
must be "logically incompatible" before they may be rejected, perhaps
regardless of how bizarre or irrational the court's "logical" interpreta-
tion of the verdict might be."i8 Other circuits have similarly de-
manded that apparently inconsistent jury verdicts be harmonized at
all costs, even if the resulting verdict flatly contradicts the judge's in-
structions. In these circuits, a judge faced with a conflict between the
law and the jury's verdict nevertheless is compelled to accept the

114. Id.
115. Atlantic Gulf& Stevedores, 369 U.S. at 364.
116. See City of Richmond v. Madison Management Group, Inc., 918 F.2d 438, 456-

58 (4th Cir. 1990); Ladnier v. Murray, 769 F.2d 195, 198 (4th Cir. 1985); see also Schaaf-
sma v. Morin Vermont Corp., 802 F.2d 629, 635 (2d Cir. 1986) (noting that courts
"'struggle' to find a way of reconciling seemingly inconsistent interrogatory answers
and verdicts"); Miller v. Royal Netherlands S.S. Co., 508 F.2d 1103, 1106 (5th Cir. 1975)
(stating that courts must make a "concerted effort" to harmonize the jury's verdict).

117. See Griffin v. Matherne, 471 F.2d 911, 915 (5th Cir. 1973) (stating that "if there
is a view of the case which makes the jury's answers consistent, the court must adopt
that view and enter judgment accordingly"); Schaffsma, 802 F.2d at 635 (noting that
courts must "'struggle' to find a way of reconciling seemingly inconsistent interrogatory
answers and verdicts").

118. See Schaffsma, 802 F.2d at 635 (stating that '[oinly when jury verdicts are
logically incompatible is it error for the district court not to grant a new trial"). Even
within the Second Circuit, however, this view is not uniformly accepted. See Julien J.
Studley, Inc. v. Gulf Oil Corp., 407 F.2d 521, 529 (2d Cir. 1969) (Lumbard, C.J., dissent-
ing) (arguing that "[wihile I must admire the ingenuity of the majority opinion I do not
believe it is appropriate for appellate judges to go to such length [in 'harmonizing' a
jury's inconsistent verdict] to rescue a plaintiff's case").
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jury's verdict if the inconsistency can be explained by assuming that
the jury misunderstood the judge's instructions. 11 9

When apparently inconsistent verdicts are harmonized in these
circuits, the inquiry does not concern whether the jury's findings were
actually the result of mistake, confusion, or indifference to the law.
The court's examination is instead limited to whether there is some
possible way in which the verdict - however erroneously derived -
might be viewed as consistent and hence entered into judgment.
Whether the jury actually intended this verdict, or would have re-
turned a different one if it had properly understood the issues before
it, is irrelevant.

C. HARMONIZATION: ITS ERRORs AND ALTERNATIVES

The aggressive attempt to rationalize inconsistent civil jury ver-
dicts results from an understandable effort to protect the litigants'
right to a jury trial. This benign motivation nevertheless results in
the improper acceptance of numerous inconsistent verdicts. This need
not be the case. The judiciary may protect the constitutional right to a
trial by jury while simultaneously refusing to accept irrational and
untenable civil jury verdicts. The problematic aspects of the status
quo, and its alternatives, are examined in the remainder of this
section.

1. The Insufficiency of Logical Consistency

One fault of the harmonization required by the Supreme Court in
Atlantic & Gulf Stevedores and Gallick is its overemphasis on logical
consistency. When a verdict is inconsistent, error has necessarily oc-
curred. However, harmonizing the verdict does not rectify these er-
rors. The problem with inconsistent verdicts is not consistency per se.
Rather, inconsistency is merely a warning that the jury reached its
verdict through mistake, compromise, or indifference to law. Even if a
court can articulate a consistent interpretation of the jury's verdict,
this "harmonization" does not resolve the underlying problem. The
warning delivered by inconsistency - that the jury's verdict likely is
founded upon improper bases - remains valid notwithstanding the
judiciary's effort to resolve the inconsistency.

119. See Silverberg v. Paine, Webber, Jackson & Curtis, Inc., 710 F.2d 678, 685 n.10
(U1th Cir. 1983) (remarking that "a jury verdict inconsistent on its face does not require
a new trial if the inconsistency may reasonably be attributed to the jury's misunder-
standing of the jury instructions"); Willard v. The John Hayward, 577 F.2d 1009, 1011
(5th Cir. 1978). It is a significant understatement to state, as the Fourth Circuit has,
that "it may seem troubling to acknowledge a jury's misinterpretation of the law in one
breath and affirm that jury's verdict in the next." City of Richmond, 918 F.2d at 458
n.19.
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Accordingly, the judicial search for a logical interpretation of an
apparently inconsistent verdict is somewhat misguided. Although log-
ically inconsistent verdicts are unacceptable, even verdicts with "logi-
cal" interpretations may nevertheless be worthy of rejection, or at
least further inquiry. In determining whether it should enter into
judgment an apparently inconsistent verdict, a court should not limit
its examination to whether a rational interpretation of the jury's ver-
dict exists. To be valid, such an interpretation must also correspond
to the jury's intention. If not, the jury's confusion, mistake, or indiffer-
ence to law remains (and is entered into judgment) even if its verdict
is "harmonized" by a court.

Despite this fact, courts rarely attempt to ascertain whether the
court's "logical" interpretation of the apparently inconsistent verdict is
indeed the one the jury intended. Such a response is nevertheless con-
sistent with the Court's holdings in Atlantic & Gulf Stevedores and
Gallick. Under this alternative approach, a court would compare the
internally consistent explanation of the jury's verdict to the evidence
and determine whether that interpretation "may fairly be said to rep-
resent a logical and probable decision on the relevant issues as
submitted."120

Unlike the current inquiry, the proper judicial determination
should not be limited to the logical consistency of the jury's verdict.
Rather, when faced with an inconsistent verdict, the court should de-
termine whether a consistent interpretation of the verdict would likely
to be the one intended by the jury. If no such rational harmonization
is possible, the court should reject the inconsistent verdict, notwith-
standing the existence of a logically consistent (but implausible) ex-
planation.121 The focus on intention, rather than logic, helps to avoid
bizarre - but arguably consistent - jury verdicts. 12 2 Such a focus on
intention also helps to ensure that the judgment entered by the court
is consistent with the beliefs and findings of the jury itself.

120. MooRE, supra note 37, 49.03[4] (citing cases); see Griffin, 471 F.2d at 915
(citing cases).

121. See Brooks v. Brattleboro Memorial Hosp., 958 F.2d 525, 529 (2d Cir. 1992)
(holding that "[ilf the jury's answers cannot be harmonized rationally, the judgment
must be vacated and a new trial ordered"); Jarvis v. Commercial Union Assurance Cos.,
823 F.2d 392, 395 (10th Cir. 1987) (stating that "[wihen faced with inconsistent ver-
dicts, a trial court should attempt to bring them into harmony. Yet, when only
cacophony reigns, the verdicts must be set aside").

122. See, e.g., Brooks, 958 F.2d at 530 (listing cases in which a jury awarded plaintiff
damages for defendant's negligence but nevertheless awarded no money for the undis-
puted pain and suffering resulting therefrom); Jarvis, 823 F.2d at 395 (reversing the
trial court's failure to recognize that it was "fundamentally inconsistent for the jury to
find that defendant breached the contract by failure to pay [plaintiff's] claim while also
finding that the defendant was not liable for the breach").
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2. The Dual Nature of the Seventh Amendment

Just as advocates of aggressive harmonization overly focus on log-
.ical consistency, so too do they overemphasize the constraints placed
on the judiciary by the Seventh Amendment. Although the resolution
of inconsistent verdicts, when plausible, undoubtedly enhances the
right to a jury trial, the Seventh Amendment requires no more. There
is no constitutional right to the entry of an irrational judgment, or one
founded upon mistake, confusion, or deliberate indifference to the law.

Similarly, the Seventh Amendment does not require a court to ac-
cept even logically consistent verdicts if there is reason to believe that
these findings were not intended by the jury. Indeed, entry of such
judgments substantially contradicts the goals designed to be advanced
by the Seventh Amendment. The right to a trial by jury necessarily
relies upon the presence of rational decision-making. A judgment
based on any other foundation denudes that constitutional value. For
this reason, the Seventh Amendment does not require acceptance of
jury verdicts founded upon chance, confusion, mistake, or indifference
to law. Similarly, neither the right to a jury trial, nor to due process of
law, is advanced if harmonization of a jury's inconsistent verdict
merely adds a logically consistent veneer to the jury's deliberative
errors.

There is little constitutional value to verdicts resulting from jury
confusion or mistake. To take an extreme example, a jury might con-
fuse the identities of the plaintiff and the defendant. 123 The Constitu-
tion does not require a court to enter such verdicts into judgment as
rendered; indeed, it would be error for a court to do so. The same is
true of inconsistent verdicts. Contradictory findings identify likely er-
rors made by the jury. Such errors may be corrected without violating
the constitutional right to a trial by jury. To hold otherwise would
elevate the form of the jury's verdict over its substance.

3. The Availability of Alternatives

The view that the Seventh Amendment requires an aggressive ju-
dicial effort to harmonize apparently inconsistent civil jury verdicts
suffers from one final defect. Advocates of this position assume that
the alternative to such a requirement is the abrogation of the litigants'
right to have their action resolved by the jury. Were this the case, the
Seventh Amendment would indeed compel the judiciary to attempt to
salvage the jury's verdict through every permissible means. If courts

123. For example, a jury in a simple $50,000 personal injury case (with no counter-
claims) might deliver a verdict as follows: "We find for the defendant in the amount of
$50,000."
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were forced to choose between an inconsistent jury verdict and no jury
verdict at all, the former might be preferable, or even constitutionally
compelled.

However, the alternative to the entry of an inconsistent civil jury
verdict is not the abrogation of the litigants' right to have their action
resolved by a jury. Under the Federal Rules, an inconsistent jury ver-
dict is not replaced by the entry into judgment of the judge's own find-
ings. Instead, a court faced with an unacceptably inconsistent verdict
will generally do one of two things: order further jury deliberations or
grant a new trial. Both of these options preserve the right to a trial by
jury.

When faced with an apparently inconsistent civil jury verdict, a
court must decide whether to accept that verdict. The alternative to
acceptance is a (presumably rational) verdict of either the same or a
different jury. The constitutional implications of this choice are far
different than the impact on the Seventh Amendment of the rejection
of an inconsistent jury verdict in favor of a judgment imposed by a
judge. In short, because both redeliberation and a new trial may re-
sult in the return of a consistent jury verdict, there is little to recom-
mend the judicial acceptance of a verdict that likely is irrational or
logically untenable. This is true regardless of how the inconsistency
arose.

An apparently inconsistent verdict can arise in one of three ways.
First, a jury's inconsistent verdict may result from its confusion or
mistaken evaluation of the law or facts of a given case. The constitu-
tional value of a jury verdict based upon either foundation is minimal
at best. 124 Moreover, there is little reason to enter judgment accord-
ing to the dictates of the jury's befuddlement. When the inconsistency
is explained to the jury, additional deliberations may quickly result in
a consistent, rational, and enlightened verdict. 125 If redeliberations
are inadequate, a new trial may be ordered. In either case, the liti-
gants' right to a jury trial persists, and does not conflict with the entry
of a rational and consistent judgment.

Alternately, the jury may have deliberately ignored the law or
facts, and on that basis returned its inconsistent findings. Neither the

124. Cf FED. R. Civ. P. 60(b) (providing that judgments based upon mistakes made
by the jury may be ignored).

125. See Landry, 544 F.2d at 761 (noting that after the jury, which had found that
the plaintiff was not contributorily negligent but found that the plaintiff's negligence
caused 75% of the plaintiff's injuries, was informed of the inconsistency and ordered to
redeliberate, the jury quickly returned a consistent verdict finding that the plaintiff was
not contributorily negligent); Veranda Beach Club v. Western Sur. Co., 936 F.2d 1364,
1381 (1st Cir. 1991) (noting that it took the jury only fifteen minutes to resolve its incon-
sistent verdict once the court identified the inconsistency and ordered further
deliberations).
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jury nor the litigants have any entitlement to the entry of such a ver-
dict. If the jury, upon being advised of its duty, does not relent and
return a consistent verdict, a court may order a new trial and empanel
a different jury.

The final scenario in which an apparently inconsistent jury ver-
dict may arise is that which motivated the Supreme Court's holdings
in Atlantic & Gulf Stevedores and Gallick. In such cases, the jury in-
tended its apparently inconsistent verdict, but did so rationally, and
on the basis of a subsidiary (but supportable) view of the evidence ad-
duced at trial. 126

Even in these exceptional cases, however, redeliberation achieves
the same result as judicial harmonization, while simultaneously
avoiding the erroneous judicial acceptance of unintended and irra-
tional civil jury verdicts. If the jury's apparently inconsistent verdict
has a potentially coherent explanation, the judge will explain to the
jury the possible problems with the verdict prior to the jury's rede-
liberations. Supplemental instructions and/or interrogatories may
also be submitted to the jury to enable it to elaborate upon the basis
for its findings.

If the jury's verdict was based upon an acceptable view of the law
and evidence, further deliberation will enable the jury to express
clearly the rational nature of its verdict. If, however, the jury's verdict
was unacceptably or unintentionally inconsistent, the jury will replace
the irrational verdict with its coherent and intended findings. In
either case, the jury's ultimate verdict will be consistent, rational, and
intended.

A judicial refusal to accept apparently inconsistent verdicts thus
achieves a superior result in virtually every case. If the jury was con-
fused, mistaken, or in violation of its duties, redeliberation or a new
trial will preserve the right to a jury trial while simultaneously result-
ing in the entry of a coherent and rational judgment. Even if the jury
rationally intended to return its apparently untenable verdict, an ini-
tial refusal to accept that verdict will only ensure that the verdict is
indeed a supportable one. As an additional benefit, the verdict result-
ing from redeliberation will remove any uncertainty regarding the ba-
sis for the jury's findings, thus "solidif~ying] any judgment entered on
the verdict and reduc[ing] the prospect of the dreaded retrial."1 27

126. Atlantic & Gulf Stevedores, 369 U.S. at 364; Gallick, 372 U.S. at 120-21.
127. Richard v. Firestone Tire & Rubber Co., 853 F.2d 1258, 1260 (5th Cir. 1988),

cert. denied, 488 U.S. 1042 (1989); see also Manufacturers Hanover Trust Co. v. Drys-
dale Secur. Corp., 801 F.2d 13, 27 (2d Cir. 1986), cert. denied, 479 U.S. 1066 (1987)
(stating that a "jury's post-verdict specifications play an important role in rationally
maximizing the use of scarce judicial resources.... [Tihe preferred procedure, in the
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The minimal time spent on such an effort is well worth the cost.
Judicial harmonization of inconsistent civil jury verdicts necessarily
results in the entry of numerous judgments that are unintended by
the jury. Harmonization also enters additional verdicts into judgment
that are irrational and worthy of rejection. Even when the jury's ver-
dict corresponds to the post hoc judicial rationalization of it, additional
inquiry only ensures that such confluence exists. Redeliberation,
rather than harmonization, thus helps to ensure not only that civil
justice is substantively proper, but also that these results satisfy the
appearance of justice as well. "The integrity of the jury system and
the concern for fairness to litigants simply cannot accommodate such
guesswork in sustaining a verdict" as is required by the current pro-
cess of judicial rationalization and harmonization of apparently incon-
sistent civil jury verdicts.1 28

4. The Danger of Redeliberation

Notwithstanding its benefits, redeliberation subsequent to the re-
turn of an apparently inconsistent verdict is not wholly without at-
tendant risks. When a jury is given the opportunity to redeliberate in
order to resolve its inconsistent verdict, it may be subject to two im-
proper influences. First, if the jury's inconsistent verdict arose from
deliberate rejection of the judge's legal instructions, redeliberations
may merely permit the jury to rationalize its prior general verdict. 129

Even if redeliberation permits such a result, it is no worse than
the current judicial harmonization and acceptance of the jury's ver-
dict. In both systems, the verdict remains. Moreover, with redelibera-
tion, there is at least the possibility that the judge's supplemental
instructions will have an impact on the jury, thereby persuading it to
follow the law and return a consistent verdict. 130 In addition, if a

interest of avoiding confusion or unnecessary use of trial time, would have been for the
district judge to request a statement of the bases for the verdict.").

128. Cf Offutt v. United States, 348 U.S. 11, 14 (1954) (noting the requirement that
'justice ... satisfy the appearance of justice" as well as its substantive embodiment).

129. See Richard, 853 F.2d at 1263 (Smith, J., concurring in part and dissenting in
part). In Richard, Judge Smith argued that

The resubmission may also communicate to the jury the legal effect of its an-
swers and thus facilitate any impulse it may have to 'do justice' in the case....
[T]o the extent the jury is moved by such influences to disregard its institu-
tional role of finding the facts on the basis of the evidence presented at trial,
the command of the seventh amendment is violated.

Id.
130. Manufacturers Hanover Trust Co., 801 F.2d at 26-27. In Manufacturers Hano-

ver, the Second Circuit held that there was:
[N]o basis for concluding that this sequence [of post-verdict questioning] re-
sulted in post hoc rationalization by the jury.... [Wlith a post-verdict inquiry
into the legal basis for a verdict... it is virtually inconceivable that the jury,
having deliberated and returned a verdict, had not already considered the
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court believes that the jury's verdict was the result of its deliberate
disregard of the court's instructions, a new trial, rather than rede-
liberation, may be ordered in response to the jury's findings. Thus,
even at its worst, redeliberations are a superior means of permitting
the jury to resolve its own apparently inconsistent verdict.

The other possible influence on a jury's redeliberations may be
more problematic. When the jury is ordered to redeliberate due to the
possible inconsistency of its verdict, it may perceive this action to be
judicial encouragement to alter its findings. 131 The judge, consciously
or unconsciously, might use supplemental instructions or an order for
further deliberations to affect a jury's result, and the jury may per-
ceive such influence even if it is not intended. 13 2 Appellate review of
such an actual or perceived impact on the jury's deliberations would
likely be inadequate. 133

Although this danger is worthy of prevention, it does not consti-
tute a particularly significant impediment to the option of redelibera-
tion. The vast majority of federal judges attempt to be scrupulously
impartial. There is little reason to believe that redeliberation would
alter the jury's perception of the judge as a neutral arbiter of the ac-
tion. 134 To the degree that a jury perceives judicial bias, this percep-
tion is likely to arise (if at all) long before the jury is ordered to
redeliberate.13 5 Redeliberation may easily be accomplished by neu-

question posed and thus would provide a mere rationalization in its response to
the post-verdict inquiry.

Id. (emphasis in original).
131. See Richard, 853 F.2d at 1263 (Smith, J., concurring in part and dissenting in

part). In Richard, Judge Smith remarked that:
At this stage in the trial, however, the potential for the judge to exert sublimi-
nal, informal influence on the jury is great.... When a trial judge resubmits
the completed verdict form to the jury because its answers to the special inter-
rogatories appear inconsistent, the risk of a coerced verdict is substantial, even
though the record may be unreflective of anything suggestive in the manner of
resubmission. The fact of the resubmission itself may very well communicate
to the jury that the trial judge regarded its findings unjust. The jury may then
act not to reconcile the inconsistency but to revise the verdict in accord with its
collective perception of the judge's attitude toward the case.

Id.
132. See Richard, 853 F.2d at 1263 (Smith, J., concurring in part and dissenting in

part) (noting that "the potential for the judge to exert subliminal informal influence on
the jury is great"); see also Belton v. Fibreboard Corp., 724 F.2d 500, 501-06 (5th Cir.
1984) (reversing the district court's judgment because the trial court improperly coerced
a jury verdict through repeated orders of further deliberations).

133. See Richard, 853 F.2d at 1263 (Smith, J., concurring in part and dissenting in
part); Perricone v. Kansas City S. Ry. Co., 704 F.2d 1376, 1378-79 (5th Cir. 1983).

134. Donald Olander, Resolving Inconsistencies in Federal Special Verdicts, 53
FoRDHAM L. REV. 1089, 1098 (1985).

135. See Olander, 53 FoRDHAm L. REv. at 1099. Orlander argued that:
This problem [of judicial coercion], of course, can occur at any point in a trial,
not only on the resubmission of special verdicts .... [Tihe only true protection
against such behavior is the good faith and integrity of our federal judges. We
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tral instructions to the jury, and coercion is an unlikely result of such
judicial efforts to resolve an apparently inconsistent verdict.13 6

The efficacy of redeliberation presumably informs the authoriza-
tion for its use contained in Rule 49. Given the explicit approval of
such a procedure as a means of resolving inconsistent civil jury ver-
dicts, there is little reason for the requirement that apparently incon-
sistent verdicts be entered into judgment if any conceivable consistent
interpretation of them can be devised. Instead, courts should be given
wide discretion in determining whether a jury's verdict is unaccept-
ably inconsistent. 13 7 The Seventh Amendment does not compel a con-
trary response. Federal courts are not required to accept a jury
verdict that is almost certainly derived from confusion, mistake, or
indifference to the law, even though there may be an insubstantial
(but non-zero) chance that its origins lie elsewhere. 138

In most respects, the federal judiciary does not tolerate irrational
civil jury verdicts. Neither does it generally tolerate jury verdicts aris-
ing from confusion or mistake. 13 9 There is no justification for the cre-
ation of a judicial exception for inconsistent verdicts. Such verdicts,
which arise almost exclusively from unacceptable bases, need not be
accepted. Nor should the judiciary be barred from resubmitting such
verdicts to a jury in order to compel the rational resolution of a federal

rely. on this good faith and integrity throughout a trial; there is no reason to
stop relying on it when a faulty verdict must. be resubmitted.

Id.
136. Cf Karl, 880 F.2d at 73 (commenting that "[a]fter explaining the conffict inher-

ent in the responses, the district judge stated, 'take a look and whatever you do is fine
with me. I am certainly not trying to get you to change anything unless you decide that
you might want to' "); Nance v. Gulf Oil Corp., 817 F.2d 1176, 1179 (5th Cir. 1987) (not-
ing that "the district court carefully cautioned the jury that by resubmitting the verdict
form he was not in any way suggesting what decision should be reached nor was he
attempting to express favoritism toward one party or the other").

137. Cf Richard, 853 F.2d at 1260 (observing that "[w]e have consistently given the
district court wide discretion in deciding whether the jury's answers to the court's ques-
tions are clear"); Veranda Beach Club, 936 F.2d at 1381 (stating that "if there was room
for doubt, we believe that the trial court should be granted substantial latitude in deter-
mining whether or not the jury's response to a verdict form which the court prepared is
clear and free from ambiguity"); Hauser v. Kubalak, 929 F.2d 1305, 1308 (8th Cir. 1991)
(remarking that "[tihe district court has the discretion to decide whether the jury's find-
ings on the verdict forms were incomplete, confusing or inconsistent and whether to
resubmit the issue to the jury").

138. This is unfortunately not the judiciary's current response to such verdicts. See,
e.g., Miller, 508 F.2d at 1108 (holding that although the jury's verdict was inconsistent
in a number of respects, because the court could invent a hypothetical and consistent
interpretation of the jury's verdict, the court was required to accept the verdict).

139. See FED. R. Civ. P. 60 (authorizing relief from mistakes or other errors in judg-
ments); Belton, 724 F.2d at 506 & 506 n.2 (noting that a judge who believes that a
verdict arises from confusion may order redeliberations or a new trial); see also
Aquachem Company, Inc. v. Olin Corp., 699 F.2d 516, 521 n.3 (11th Cir. 1983) (noting
that the "better practice" when faced with potentially inconsistent verdicts is to "submit
an additional interrogatory to the jury in order to clarify its verdict").



CREIGHTON LAW REVIEW

civil action. In short, the current "substantial reluctance to consider
inconsistency in civil jury verdicts as a basis for new trials" or further
deliberation is simply unjustified. 140

V. WAIVER

To complete a discussion of the treatment of irrational civil jury
verdicts in federal court, one final issue needs to be addressed. It has
heretofore been assumed that trial courts are capable of quickly recog-
nizing the inconsistencies contained in a jury's verdict. In such cases,
it adds little complexity and achieves great benefits to identify such
inconsistencies for the jury and order further deliberations - or a
new trial - to resolve the irrationality of the jury's verdict.

Recognition of inconsistent verdicts, however, is neither uniform
nor instantaneous. On occasion, both the parties and the court over-
look inconsistencies until after the jury is dismissed. When this oc-
curs, further jury deliberations are impossible, and the options of a
trial or appellate court faced with inconsistent civil jury verdicts are
accordingly limited. The judiciary must then choose between ac-
cepting the jury's imperfect verdict or ordering a new trial.

The possibility of unrecognized inconsistencies implicates two is-
sues. First, the current judicial treatment of inconsistent civil jury
verdicts varies if the inconsistent findings are not identified to the
trial court prior to the jury's dismissal. In such cases, courts may ap-
ply principles of waiver, thereby ratifying even judgments based upon
flatly inconsistent verdicts. This response entails another exception to
the judiciary's general rejection of untenable or irrational civil jury
verdicts.

In addition, this issue is worthy of normative examination. Ex-
actly how should unrecognized inconsistent civil jury verdicts be re-
solved, and what are the implications of waiver principles on the
proper judicial resolution of such findings? A coherent approach to
irrational civil jury verdicts must ascertain whether their treatment
should vary when the irrationality is noted only subsequent to the dis-
missal of the jury.

A. THE STATUS Quo APPLICATION OF WAIVER,

All agree that litigants should inform the court of the inconsis-
tency of the jury's verdict as soon as it is recognized, thereby permit-

140. See McIssac v. Didriksen Fishing Corp., 809 F.2d 129, 133 (1st Cir. 1987) (quot-
ing and applying Merchant); Merchant v. Ruble, 740 F.2d 86, 91 (1st Cir. 1984).
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ting the option of redeliberation. 14 1 When the inconsistency of the
jury's verdict is discovered only subsequently, however, courts must
address the issue of waiver.

Courts currently consider the appropriate inquiry in such cases to
involve a single, discrete question: does a party that fails to object to
an inconsistent verdict prior to the dismissal of the jury waive any
later objection? The judiciary is somewhat divided on the proper an-
swer.14 2 A minority of courts have held that no waiver exists under
these circumstances. These courts have held that a court does not
have the power to enter judgment based upon a flatly inconsistent ver-
dict. 143 In these cases, primary, if not exclusive, reliance is placed
upon the text of Rule 49(b), which states that if the jury's answers to
interrogatories are inconsistent, "judgment shall not be entered, but
the court shall return the jury for further consideration of its answers
and verdict or shall order a new trial."14 4 These courts hold that these
provisions "make it the 'responsibility of a trial judge to resolve the
inconsistency' even when no objection is made."'145

Nearly all federal appellate courts that have addressed this issue,
however, have held otherwise. 14 6 Two primary objectives have been
held to motivate the majority rule. First, courts have applied waiver
principles "to promote the efficiency'of trials by allowing the original

141. See Brunner v. Maritime Overseas Corp., 779 F.2d 296, 297 (5th Cir. 1986),
cert. denied, 476 U.S. 1115 (1986). In Brunner, the United States Court of Appeals for
the Fifth Circuit stated that:

The consideration of [the inconsistent verdict] issue would have been better
served if appellants had made their objection at least at the time that the jury
returned its verdict so that the couit could evaluate whether or not it was in-
consistent and could have sent it back to the jury to reconsider.

Id.
142. See MooRE, supra note 37; 1 49.04 (discussing the waiver issue and citing

cases); Donald Olander, Resolving Inconsistencies in Federal Special Verdicts, 53 FoRD-
HAm L. REv. 1089, 1100-02 (1985) (same).

143. See Brunner, 779 F.2d at 297-98 (citing cases).
144. FED. R. CIv. P. 49(b); see Bonin v. Tour West, Inc., 896 F.2d 1260, 1262-63 (10th

Cir. 1990) (listing other cases interpreting Rule 49(a) -' which does not provide ex-
pressly for redeliberation - that have held that no objection is required in order to
preserve a claim of error).

145. Schaafsma v. Morin Vermont Corp., 802 F.2d 629, 634 (2d Cir. 1986) (quoting
FED. R. Crv. P. 49(b)); WmiGuT & MILLER, supra note 38, § 2513, at 527-28. An addi-
tional commonly accepted exception to the general waiver rule is when the parties were
given no opportunity to object to the inconsistency. In such cases, no waiver exists. See
Jarvis v. Commercial Union Assur. Co., 823 F.2d 392 (10th.Cir. 1987); MooRE, supra
note 37, T 49.04; Olander, 53 FoRDH"A L. REV. at 1105 n.101.

146. See MooRE, supra note 37, 1 49.04 (citing cases); White v. Celotex Corp., 878
F.2d 144, 146 (4th Cir.), cert. denied, 493 U.S. 964 (1989); see also Simmons v. City of
Philadelphia, 947 F.2d 1042, 1056 (3d Cir. 1991) (noting that some circuits distinguish
between waiver arising from special verdicts authorized by Rule 49(a) and general ver-
dicts with interrogatories authorized by Rule 49(b)), cert. denied, 112 S. Ct. 1671 (1992).
The rule advocated by Simmons has been advanced by commentators as well. See
Olander, 53 FORDHAM L. REV. at 1103-05.
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deliberating body to reconcile inconsistencies without the need for an-
other presentation of the evidence to a new body."147 Second, courts
have applied waiver principles in order to avoid potential gamesman-
ship by the litigants.148 As one commentator explained, if litigants
were not required to object contemporaneously to an inconsistent jury
verdict, the parties could strategize based on the verdict:

[L]itigants may be able to obtain a second chance for a
favorable verdict and judgment. A litigant aware of an incon-
sistency could allow the district court to render a judgment,
and then object to the inconsistencies on appeal if that judg-
ment was adverse, thus securing a second chance for a
favorable verdict and judgment. The application of a waiver
rule would prevent litigants from engaging in this kind of
gamesmanship.1

49

For these reasons, in most courts, even flatly inconsistent verdicts
may form the basis for a valid federal judgment if the parties fail to
object to a verdict prior to the jury's dismissal.

The judiciary's strict application of waiver principles, especially
when combined with the purported constitutional duty to harmonize
inconsistent verdicts whenever possible, results in the entry of a large
number of untenable civil jury verdicts. Judicial protection against
inconsistent verdicts largely evaporates if the aggrieved litigant does
not both (1) identify promptly the irrationality of the jury's findings,
and (2) authoritatively refute the existence of every hypothetical justi-
fication for that verdict. The resulting validation of inconsistent ver-

147. White, 878 F.2d at 146; see Lockard v. Missouri Pac. R.R. Co., 894 F.2d 299,304
(8th Cir. 1990) (same); Olander, 53 FoRDHAm L. REV. at 1100-01 (advocating a strict
waiver rule to "promote efficiency"); Cundiff v. Washburn, 393 F.2d 505, 507 (7th Cir.
1968) (arguing that "[a]ny other decision would hamper the just and efficient operation
of the federal courts .... [Tihe rule that objection on the ground of inconsistency is
waived by failure to move for resubmission promotes the fair and expeditious correction
of error. It requires the error be corrected in the proceeding in which it is made").

148. See, e.g., Bell v. Mickelsen, 710 F.2d 611, 616 (10th Cir. 1983) (asserting that
"[the purpose of [the waiver rule] is to prevent a litigant from taking advantage of an
error which could be rectified by the court if called to its attention by timely and specific
objection"); White, 878 F.2d at 146 (claiming that abandonment of the waiver rule would
"'open[ I the door to [ I possible misuse... by parties anxious to circumvent an unsatis-
factory jury verdict by procuring a new trial'") (quoting United States Football League
v. National Football League, 644 F. Supp. 1040, 1049 n.8 (S.D.N.Y. 1986), aff'd, 842
F.2d 1335 (2d Cir. 1988)); McIssac v. Didriksen Fishing Corp., 809 F.2d 129, 134 (1st
Cir. 1987) (stating that "[tlo decide otherwise would countenance 'agreeable acquies-
cence to perceivable error as a weapon of appellate advocacy'") (quoting Merchant v.
Ruble, 740 F.2d 86, 92 (1st Cir. 1984)); Cundiff, 393 F.2d at 507 (arguing that failure to
invoke the waiver rule "would encourage jury-shopping by litigants, permitting them to
decide whether to take their chances on resubmitting the verdict and findings to the
jury sitting or remain silent thereby allowing the entry of judgment and moving for a
new trial before a new jury").

149. Olander, 53 FoRDHAm L. REv. at 1102 (citations omitted).
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dicts is a major exception to the general federal rule that prohibits the
judicial acceptance of irrational civil jury verdicts.

B. THE PROPER ROLE OF WAIVER

The issue of unrecognized inconsistencies has heretofore been
viewed by the judiciary as involving a forced choice between waiver
and potential gamesmanship. There is, however, a third and superior
option.

A failure to object to an inconsistent verdict prior to the dismissal
of the jury prevents only redeliberation. 150 Under both Rule 49 and
the common law, even without an objection, the judiciary may respond
to an irrational jury verdict by ordering a new trial.151 In addition,
under Rule 49(b), if the inconsistency involves only a conflict between
a general verdict and internally consistent answers to special inter-
rogatories, the court may also enter a judgment according to the jury's
special findings.

It is unnecessary - and unduly punitive - to hold that a litigant
has waived entirely her right to a consistent judgment merely because
she failed to recognize the inconsistency of the jury's verdict prior to
its dismissal. 152 Although such an oversight may render further de-
liberations impossible, the court retains the option of ordering a new
trial, or perhaps even entering judgment on the basis of the jury's in-
terrogatory answers. 153 Because these alternatives remain, a party
that fails to object to an inconsistent verdict before the jury is dis-
missed should not be held to have waived the right to a new trial or
entry of judgment.1 54

Under this modified approach, the litigants' failure to make a
timely objection to an inconsistent verdict would not entirely waive

150. See FED. R. Crv. P. 59(d) (allowing courts to order a new trial sua sponte).
151. However, because the court has the power (and perhaps even the duty) to order

redeliberations sua sponte when the jury returns an inconsistent verdict, even this op-
tion is not necessarily foreclosed by the litigants' failure to move contemporaneously for
such relief. See Auwood v. Harry Brandt Booking Office, Inc., 850 F.2d 884, 891 (2d Cir.
1988).

152. This is especially true in cases that involve multiple or highly complex verdicts.
See Olander, 53 FoRDHAM L. REv. at 1102-03 & n.87-88 (noting that many jury verdicts
are composed of twenty or more separate interrogatory answers, and that "[elven if a
special verdict contains only a few questions, inconsistencies still may take time to
identify").

153. These same options present themselves to an appellate court asked to deter-
mine the validity of an inconsistent verdict.

154. This position is inconsistent with the current treatment of waiver principles by
the majority of courts that have considered the issue. See, e.g., Lockard, 894 F.2d at 304
(holding that "if trial counsel fails to object to any asserted inconsistencies and does not
move for resubmission of the inconsistent verdict before the jury is discharged, the
party's right to seek a new trial is waived").
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their right to argue that the jury's verdict was unacceptably inconsis-
tent. The parties would retain the right to argue to both the trial and
appellate courts that the inconsistency of the verdict justifies an order
for a new trial, or - when appropriate - entry of judgment according
to the jury's interrogatory answers. These courts would then decide -
as if a contemporaneous objection had been made - whether a new
trial or entry of judgment would be an appropriate response to the
jury's apparently inconsistent verdict.

In assessing the propriety of potential remedies, courts might con-
sider the implications of the litigants' failure to object to the inconsis-
tent verdict prior to the jury's dismissal. This oversight, however,
would not automatically be dispositive; 155 instead, it would be rele-
vant only as a factor to be considered in determining the appropriate
relief for the jury's apparently inconsistent verdict.

Under this approach, when the apparent inconsistency of a civil
jury verdict is belatedly brought to the attention of the judiciary, the
trial court would first ascertain what its response would have been to
the verdict had the inconsistency been identified prior to the jury's
dismissal. Each appropriate option would be considered: redelibera-
tion, a new trial, or entry of judgment on special interrogatories. If
the court finds that it would have ordered either of the latter two al-
ternatives, it would order such relief notwithstanding the failure of
litigants to identify contemporaneously the inconsistency of the jury's
verdict. 156 This response would be both appropriate and available
notwithstanding the litigants' failure to raise a timely objection. The
litigants would not be viewed as having waived the underlying errors,
and would remain entitled to corresponding relief.157

155. See Schaafsma, 802 F.2d at 634 (holding that while a party's failure to object to
an inconsistent verdict "carries some weight," it does not waive the litigants' right to
raise the error).

156. A court may decide to order a new trial, rather than redeliberations, for several
reasons. Indeed, in some circuits, the former option is mandatory under particular enu-
merated circumstances. See Diamond Shamrock Corp. v. Zinke & Trumbo Ltd., 791
F.2d 1416, 1423 (10th Cir. 1986), cert. denied, 479 U.S. 1007 (1986).

157. Under this approach, the district court's determination of what relief it would
have provided had a contemporaneous objection been made would necessarily involve
the consideration and balancing of numerous issues, including but not limited to the
egregiousness of the litigants' oversight; the degree of inconsistency in the jury's verdict;
the likelihood that redeliberation would have resulted in a consistent verdict; the com-
plexity of the facts and law at issue in the trial; the competing strength of the party's
positions at trial; the desirability of empaneling a different jury to reexamine the prior
jury's findings; the probable origins of the jury's verdict; and the resources that would be
expended on a new trial. Because the district court is in a superior position to deter-
mine most (if not all) of these issues, substantial deference to its determination likely
would be appropriate on appeal. Cf. Richard v. Firestone Tire & Rubber Co., 853 F.2d
1258, 1260 (5th Cir. 1988) (determining that "[t]he district judge is in the best position
to determine whether the answers reflect confusion or uncertainty. The judge also is in
an excellent position to evaluate whether the jury will likely be able to resolve this
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If, however, the court finds that it would have ordered further de-
liberations in response to the jury's inconsistent verdict, the appropri-
ate inquiry is doctrinally similar, but is a bit more complex. In such
cases, the court must determine the probability that redeliberations
would have resolved the inconsistencies in the verdict. 58

In this scenario, the court will reach one of two possible conclu-
sions. First, it may find that further deliberations would have been
unlikely to produce a consistent or otherwise acceptable verdict. In
this event, the litigants' failure to object in time would be harmless,
since the waived option (redeliberation) would have likely been futile.
The moving party would thus be entitled to the remaining available
relief (e.g., a new trial or judgment on the jury's interrogatory an-
swers), just as if it had contemporaneously identified the inconsis-
tency of the jury's verdict.

Alternately, the court may find that further deliberations would
likely have resulted in an acceptable verdict. If that verdict would
have been more favorable to the moving party than the inconsistent
verdict returned by the jury, then the moving party's failure to object
again would be harmless and the litigant entitled to obtain appropri-
ate available relief. If, however, the verdict likely would have been
less favorable to the moving party, then no relief would be proper, as
that party was not prejudiced by the verdict's inconsistency.159

There may perhaps be cases in which the district court is so en-
tirely unenlightened by the jury's verdict and probable intentions that
any predictions regarding the likely outcome of further deliberations
would be wholly speculative. These cases will presumably be the ex-
ception rather than the rule.' 60 In such cases, it may be appropriate

uncertainty with proper guidance."), cert. denied, 488 U.S. 1042 (1989); Bernardini v.
Rederi A/B Saturnus, 512 F.2d 660, 664 (2d Cir. 1975) (asserting that "there must be a
limit" to a jury's ability to return an inconsistent verdict, especially when "the plaintiff's
case is tenuous, and the suspicion strong that the judgment was predicated upon confu-
sion or sympathy or both").

158. The determination in this regard again depends on numerous factual issues
upon which the district court is presumed to have substantial expertise. Accordingly,
its findings would be given appropriate deference.

Moreover, if substantial uncertainties exist in the determination of the likely out-
come of redeliberations, it may be appropriate to resolve them against the party who
belatedly raised the error. This would be consistent with the general common law rule
that uncertainties are to be resolved against the party that created them. See Story
Parchment Co. v. Patterson Parchment Paper Co., 282 U.S. 555, 563 (1931).

159. A finding of waiver would also be appropriate in such cases in order to prevent
the parties from gamesmanship in deciding whether to object contemporaneously to the
jury's verdict.

160. See Richard, 853 F.2d at 1260 (stating that '[tihe district judge, who has ob-
served the jury during the trial, prepared the questions and explained them to the jury,
is in... an excellent position to evaluate whether the jury will likely be able to resolve
this uncertainty with proper guidance").
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to apply waiver principles, thereby denying relief to the moving party,
because the uncertainty of the verdict was created by that party's, fail-
ure to identify contemporaneously the errors therein.

Whatever the outcome of such exceptional cases, however, it is
clear that the blanket application of waiver principles as a response to
inconsistent civil jury verdicts is unacceptable. Far too often, this doc-
trine has been applied as a means of rationalizing the judicial accept-
ance of untenable and inconsistent civil jury verdicts. While a finding
of waiver may be appropriate in some instances, it is wholly inapplica-
ble in others. Application of waiver rules'should recognize the distinc-
tion between the two.

CONCLUSION

The entry into judgment of untenable federal civil jury verdicts is
an exceptional event. Both in its particular provisions and as a whole,
the Federal Rules of Civil Procedure provide a vast bulwark against
the entry of such irrational verdicts. As Rule 49 itself makes clear,
these protections include safeguards against verdicts that are logically
inconsistent.

Unfortunately, the goal of Rule 49 has been sacrificed all-too-often
in favor of the expedient acceptance of inconsistent verdicts. In partic-
ular, the Seventh Amendment, waiver principles, and precedent in-
volving criminal verdicts each have been utilized to compel the
judiciary to ignore the irrationality of inconsistent civil jury verdicts
and enter judgment upon them.

These attempts to rationalize irrational verdicts are doctrinally
inadequate, and courts need not accept this reasoning. There is little
reason to treat a logically inconsistent verdict differently than any
other type of irrational civil jury verdict. Such verdicts are untenable,
and courts are not required to enter them into judgment. When a ver-
dict is logically inconsistent, or likely the result of mistake, confusion,
or indifference to law, courts have a duty to rectify these errors and
the resulting verdict.

Although the judicial system may necessarily be imperfect, courts
should neither ignore nor condone these imperfections. Inconsistent
civil jury verdicts are an example of errors that need not be accepted
by the judiciary. Like other irrational verdicts, courts are not re-
quired to sanction a jury's mistake by enshrining it in a federal civil
judgment.
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