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I. INTRODUCTION

Police excessive force use has diminished as a public policy issue
with the end of the legal proceedings in the Rodney King incident in
Los Angeles.' One factor retarding renewed public scrutiny is that
many police agencies are instituting reforms to reduce the likelihood
of police excessive force. These reforms include greater efforts to con-
trol police behavior through training, stricter reporting requirements,
and improved disciplinary procedures.

One of the more innovative reforms is to increase the use of the
less-than-lethal force weapon ("LTL") among police officers in order to
limit resource to either deadly force or injury-producing conventional
force instruments. The LTL is so termed because it is much less likely
to result in death when used. Nonetheless, there is always some like-

1. The Rodney King beating incident is perhaps the most publicized example of
police excessive force, generating over 300 news articles in one data base examined as of
February 1993. The initial report of the incident was published in the New York Times.
See Videotape Appears to Show Police Beating, N.Y. Tms, Mar. 6, 1991 (Late Edition),
at A18. Another incident receiving wide media eoverage at the time occurred in Detroit
where four police officers were charged with fatally beating a black youth to death after
stopping the youth for a driving violation. Doron P. Levin, Detroit Suspends Policemen
in Fatal Beating of Motorist, N.Y. Tms, Nov. 7, 1992 (Late Edition), at 7. Other juris-
dictions where excessive force allegations have recently made national news include
Nashville, Tennessee, Pittsburgh, Pennsylvania, and Tyler, Texas. A draft United
States Department of Justice study found that the leading jurisdictions in number of
complaints filed in federal court alleging police excessive force were New Orleans, Loui-
siana; Los Angeles, California; Jefferson Parish, Louisiana; San Antonio, Texas; Hous-
ton, Texas; and El Paso, Texas. 26 CRnm CONTROL DIGEST 1 (June 1, 1992). Consider,
for example, during the 1991 term of the United States Supreme Court certiorari was
denied in fourteen cases involving allegations of excessive force or related issues. In one
other such case, certiorari was granted.
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lihood that death will result when any level of force is used.2 Some
LTLs have been available for decades (e.g., batons), but have never
been systematically examined as LTLs. Others (e.g., Mace) have been
introduced only recently to serve as alternatives to both nondeadly
and deadly force. The primary LTLs used by police, typically as "stop"
devices, include electronic stun devices (e.g., Tasers and other stun
guns, Talon and other stun gloves, Source and other stun devices);
chemical weapons (e.g., Mace);3 and close-range impact weapons (e.g.,
flashlights and batons). 4

One factor inhibiting greater adoption of LTLs is the uncertainty
about potential legal liability that may accompany the use or misuse
of LTLs.5 To date there has been no examination of legal principles
affecting LTLs' use liability. In the absence of such information,
agency officials may be reluctant to adopt these new weapons or may
neglect to modify existing policies despite the differences between
LTLs and deadly force weapons traditionally used by police.

This review is limited to liability issues relating to the use of the
most commonly available LTLs. This review also discusses correc-
tional officers' use of LTLs because the same legal principles apply to

2. See Joseph Berger, Westchester Man Sprayed by Police Dies, N.Y. TmEs, Oct.
15, 1993, at B1; Pepper Spray Comes Under Scrutiny After N.C. Man Dies in Police
Custody, 27 CRIME CONTROL DIGEST 3 (Aug. 2, 1993).

3. See, e.g., Effectiveness Times Three, L. ENFORCEMENT NEWS, May 15, 1993, at 1
(describing various chemical weapons); Jami Onnen, Oleoresin Capsicum, INT'L ASS'N
OF CHIEFS OF POLICE, ExEcuTrvE BRIEF, June 1993, at 1 (same).

4. Other types of LTLs include: (1) detached impact weapons (water cannon, low-
lethality projectile guns; e.g., for plastic bullets) and (2) miscellaneous devices (e.g., nets
and pressure compliance devices including nunchaku and stunning explosives). See
Recommendations of the Committee on the Use of Less Than Lethal Force by Police Of-
ficers in British Columbia, B.C. POLICE COMM'N, July 1990; Lawrence C. Trostle, The
Force Continuum: From Lethal to Less-than-Lethal Force, 6 J. CONTEM. CrIM. J. 23
(1990). Detached-range impact weapons are generally used under supervisory direc-
tion, limiting the potential for discretionary abuse. As a practical matter, the use of
pain compliance devices ("come-alongs") is not high and is without any reported litiga-
tion. Also excluded from this analysis are experimental technologies such as air bag
restraints or disorienting light emissions. See Timothy M. Dees, The Quest for Less-
Than-Lethal Weaponry, 42 LAw & ORDER 49, 49-52 (Aug. 1994).

Some agencies may classify weapons such as stun guns or impact devices as lethal
weapons rather than as LTLs. The Tempe, Arizona, Police Department categorizes im-
pact weapons as lethal weapons. TEMPE, ARiz., POLICE DEP'T GEN. ORDER § 12.101 (Oct.
1, 1988). The Kettering, Ohio, Police Department lists the following bodily areas where
baton use can result in death: temple, ears, eyes, bridge of nose, upper lip, throat, solar
plexus, groin, back of neck, hollow behind ear, kidney, and tail bone. 6 KETTERING,
OHIO, POLICE DEP'T, KETTERING POLICE DEP'T TRAINING BULLETIN (Sept. 24, 1986).

5. This fear is especially prevalent among correctional agencies. See Darrell
Bryan, Dealing With Violent Inmates: Use of Non-Lethal Force, 19 CORRECTIONS COM-
PENDIUM 2, 2 (June 1994) (reporting that several state corrections agencies have not
adopted stun guns because of liability fears).

[Vol. 28
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both types of law enforcement personnel. 6 However, potential crimi-
nal liability - in the form of excessive force - resulting from the use
of LTLs is beyond the scope of this work.7

LEGAL LIABILITY SCOPE

Legal liability from the use of LTLs can affect public officials at all
levels. These public officials include: (1) law enforcement/correctional
officers who require guidance on when and how to use LTLs to avoid
unintentional injuries to others; (2) law enforcement/correctional su-
pervisory personnel who provide guidance to line personnel and re-
quire guidance on how best to monitor the use of LTLs; (3) law
enforcement/correctional managers who require guidance in setting
policy about the adoption and use of LTLs; and (4) municipal/state
governmental bodies that appropriate funds for the purchase of LTLs
and may be ultimately responsible for the outcomes from their use.

At each level, the fear of potential legal liability can inhibit the
adoption or use of LTLs. Of course, similar fears can inhibit the use of
any force by law enforcement or correctional line personnel. In the
absence of any major liability suit, policy changes are rarely consid-
ered. However, liability fears are typically outweighed by the necessi-
ties of the situation combined with familiarity with the weapon used.
Specialized training further reinforces this familiarity. Existing court
rulings often make liability concern a predictable outcome, depending
upon the specific facts shown.

The advent -f LTLs changes the policy context and the rules for
legal liability applied to any use of force by law enforcement or correc-
tions, but especially changes the rules regarding the use of deadly
force. What may have been permitted in the past may now be seen as
an inappropriate and excessive use of force. Hence, there is a need for
a firm understanding of the legal principles applicable to the use of
LTLs and other types of force.

6. Most sheriffs departments have responsibilities for both law enforcement (i.e.,
patrolling unincorporated county areas) and correctional duties (i.e., the county jail).
See NATIONAL SHERIFF'S AssOCIATION, THE OFFICE OF THE SHERIFF (1979).

7. See United States v. Messerlian, 832 F.2d 778 (3d Cir. 1987) (convicting state
trooper under 18 U.S.C. § 242 for killing arrestee in retaliation for kicking out police car
window), cert. denied, 485 U.S. 988 (1988); People v. Sullivan, 503 N.E.2d 74 (N.Y. 1986)
(relating to a police officer charged with second degree homicide for shooting a mentally
unstable woman). Both state and federal laws provide for criminal liability for criminal
behavior involving LTLs. At the state level, these include intentional criminal acts that
range from official oppression to assault and, in the case of deadly force, homicide. For a
discussion of the crime of oppression, see What Constitutes Offense of Official Oppres-
sion, 83 A.L.R.2d 1007 (1962). At the federal level, criminal laws provide penalties for
the deprivation of civil rights and conspiracy to deprive someone of his or her civil
rights. See 18 U.S.C. §§ 241 & 242 (1988).
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SUMMARY OF FINDINGS

The analysis of principles establishing legal liability for misuse of
LTLs finds that the general principles of tort law applicable to peace
officers' use of any force also apply to their use of LTLs. These appli-
cable principles include:
* The appropriateness of law enforcement uses of force is measured

legally by the objective reasonableness of the officers' actions.
* The appropriateness of correctional officers' use of force is measured

by either a reasonableness standard or by whether their use of force
reflected a deliberate and wanton infliction of pain.

These applicable general principles of tort law combine with other
factors unique to the law enforcement arena. Of importance are the
following facts:
* Peace officers are also responsible for responding to the medical

needs of subjects against whom force was used.
* Supervisors and line officers have a duty to intervene when another

officer is using excessive force against a subject.
* Governmental liability exists where there is a causal relationship

between officers' excessive force actions and some governmental
failure such as inadequate training.

* Governmental liability based upon federal law requires a higher
level of governmental failure than does liability based upon state
law.

* Governmental bodies in most states are responsible for indemnify-
ing peace officers against whom court damages have been levied,
except in the most egregious cases of excessive force.

Application of these principles to the use of LTLs encompasses a
variety of settings. These settings include use in law enforcement on-
street encounters or disturbance calls, riots, correctional facilities, and
barricade situations. A review and analysis of court decisions involv-
ing allegations of a peace officer's use of excessive force indicate that
LTLs are-most likely to be involved in litigation where:
* An officer overreacts to a subject's resistance to an officer command.
* A LTL is negligently used contrary to a manufacturer's

recommendations.
* An officer threatens to use a LTL against a nonresistant subject.
* An officer deliberately fails to provide medical aid to a subject

against whom a LTL has been used against.

Where LTLs have been misused, legal liability claims may extend
to other officers, officials, and agencies. As noted above, these include
instances where:

[Vol. 28
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* A supervisor or other officer fails to intervene where another officer
is misusing a LTL against a subject.

* A supervisor fails to respond to knowledge about potential misuse of

LTLs, such as failing to discipline officers with records of prior LTL
misuse.

* An agency fails to set policy or provide appropriate training to peace
officers or their supervisors in the correct use of LTLs.

Policy inferences from these findings parallel those for the control
of deadly force by peace officers. Thus, the use of LTLs must be guided
by the establishment of agency policies regarding their use, including
appropriate training and managerial supervision. Additionally, any
agency policy must include a method to report LTL-related incidents.

Part II of this Article examines and summarizes the general legal
principles applicable to peace officer use of force. This includes both
state and federal law requirements. Part III illustrates how these
principles are applied to LTL use. Part IV details recommendations
for policymakers and agency heads to limit their exposure to legal lia-
bility claims.

II. LEGAL PRINCIPLES GOVERNING PEACE OFFICER USE

OF FORCE

OVERVIEW

The legal principles applicable to the use of a less-than-lethal
force weapon ("LTL") are not sui generis, but derive from general prin-
ciples of law governing peace officer use of force.8 . These requirements
include both state law requirements and federal law protections of
constitutional rights. Both sources of law apply to lethal and non-
lethal use of force. Hence, the legal principles that define excessive
force generally are the beginning point for this analysis. These princi-
ples include those that derive from common law and state statutory
law. The analysis then examines federal constitutional law limita-
tions on the use of force as applied in litigation under 42 U.S.C. § 1981
and 42 U.S.C. § 1983.9

8. The term "peace officer" is used herein to denote both law enforcement and
correctional officers. This is done largely for convenience's sake. It also reflects the
reality that common law principles defining the limitations on correctional use of force
have never been established in a way comparable to those set upon law enforcement. In
part, this may have been due to the greater discretion historically afforded correctional
officers whose actions are not as visible to the local community. See Comment, Beyond
the Ken of the Courts: A Critique of Judicial Refusal to Review the Complaints of Con-
vits, 72 YALE L.J. 506 (1963).

9. See 42 U.S.C. §§ 1981 & 1983 (1988). Section 1981 provides:
All persons within the jurisdiction of the United States shall have the

same right in every State and Territory to make and enforce contracts, to sue,
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STATE LAw REQUIREMENTS FOR PEACE OFFICERS' USE OF FORCE

The primary regulator of the use of force by peace officers remains
the state courts. The two sources of law enforced by state courts are
the common law, which reflects the historical tradition of court-made
law, and state statutory laws.

Common Law: The Restatement of Torts' 0

The intentional use of force by an individual upon another person
is at common law a battery." One exception to the prohibition
against battery lies when force is used to effectuate an arrest for viola-
tion of the criminal law. 12 This exception permits peace officers to use
reasonably necessary force in effecting an arrest, recapturing an es-
capee, or maintaining custody of a prisoner. For ease of discussion,
the three cited purposes are referred to under the general rubric of
"arrest." By and large, the common law principles establishing the
use of force privilege apply to all three situations. 13

Deadly force may be used by peace officers making an arrest for a
felony when the officer believes such force is necessary to effect the
arrest.14 No distinctions are made at common law between differing
felony charges.' 5 Of course, an officer may also use deadly force in

be parties, give evidence, and to the full and equal benefit of all laws and pro-
ceedings for the security of persons and property as is enjoyed by white citi-
zens, and shall be subject to like punishment, pains, penalties, taxes, licenses,
and exactions of every kind, and to no other.

Id. § 1981. Section 1983 provides in relevant part:
Every person who, under color of any statute, ordinance, regulation, cus-

tom, or usage, of any State or Territory or the District of Columbia, subjects, or
causes to be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immuni-
ties secured by the Constitution and laws, shall be liable to the party injured in
an action at law, suit in equity, or other proper proceeding for redress.

Id. § 1983.
10. The modem day embodiment of the common law tradition is the Restatement

(Second) of Torts, developed by the American Law Institute ("ALI"). See RESTATEMENT
(SEcoND) OF TORTS (1965 as amended). The Restatement reflects contemporary
thinking about when legal liability should be found, notwithstanding more ancient
writings. Its positions are often cited by courts in their exposition of state common law.
The several ALI Restatements are considered to be authoritative statements of what
the law is and should be, irrespective of how differing states may vary. The positions
taken by the Restatements have been a major factor in the development of state
common law, especially in the tort field.

11. RESTATEMENT (SEcOND) OF TORTS § 18 (1965).
12. Id. § 118 et seq.
13. Compare id. § 131 (providing for the use of force to arrest) with id. § 132 (pro-

viding for the use of force in recapture or maintaining custody).
14. RESTATEMENT (SEcoND) OF TORTS § 131.
15. Historically all felonies at common law were subject to the imposition of the

death penalty. Hence, the privilege to use deadly force to effectuate an arrest of a felon
was equally applicable to all felonies. See MODEL PENAL CODE AND COMMENTARIES:

740 [Vol. 28
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self-defense when making an arrest for any charge when the arrestee
first uses deadly force in resisting arrest.16 The key factor in either
use of deadly force is that the officer must reasonably believe that
such force is necessary. That is, there are no other reasonable alter-
natives to deadly force to make the arrest.17

To retain the privilege for using force, the force used must be to
either effect these lawful purposes or overcome unlawful resistance.' 8

Excessive force is not privileged. The test for excessive force is
whether the officer reasonably believed such force to be necessary.19

Factors to consider in determining the reasonableness of the force
used are the nature of the offense charged, the opportunity for the
arrestee's escape, and the known character of the arrestee. 20 The use
of excessive force by a peace officer may result in civil liability for tor-
tious actions, including battery, false imprisonment, and wrongful
death. This liability may extend to:
* individual officer liability.
* supervisory liability.
* agency/governmental liability.

Individual Liability

At common law, an individual is personally responsible for the
consequences of his or her tortious action. As noted supra, the gov-
erning principles provide that a peace officer may use deadly force to
arrest an offender when the offender has committed a felony and the
deadly force is necessary to effectuate the arrest. 21 The most signifi-
cant limitation on this privilege to use force is that the arresting of-
ficer must reasonably believe that such force is necessary. That is, no
alternative to the use of deadly force was available at the time of
arrest.2 2 An officer's use of excess force beyond that reasonably neces-
sary will result in liability for injuries due to the excessive force.23

PART I. GENERAL PROVISIONS §§ 3.01-5.07 (A.L.I. 1985) [hereinafter MODEL PENAL
CODE]; id. § 3.07 cmt. c(i).

16. MODEL PENAL CODE, supra note 15, at § 3.07 cmt. d.
17. MODEL PENAL CODE, supra note 15, at § 3.07 cmt. f.
18. RESTATEMENT (SEcOND) OF TORTS §§ 118, 121 (1965). Similarly, the Restate-

ment's section 127 provides that the privilege to arrest another ceases if the arrest is
made solely for a purpose or purposes other than that relating to the administration of
criminal justice. Id. § 127.

19. RESTATEMENT (SECOND) OF TORTS § 132 (1965). Reasonableness is a question of
fact. Whether a peace officer's actions were reasonable is a jury decision.

20. RESTATEMENT (SECOND) OF TORTS § 132 cmt. c (1965).
21. Id. §§ 131, 143.
22. Id. § 132 cmt. a.
23. Id. § 133.
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Supervisory Liability

Supervisors may be liable for "injuries caused by their subordi-
nates that are partially caused by the supervisor's own actions or neg-
ligence. For example, liability may result when supervisors issue
directives that are reasonably interpreted to require a subordinate to
use excessive force. A more common type of liability is that deriving
from negligence in the exercise of supervisory responsibility. The fol-
lowing are examples of such negligence:
* Supervisor assigns officer to post or responsibility for which officer

is untrained and at which the use of force can be reasonably
foreseen.

* Supervisor fails to investigate or discipline officer after receiving
credible reports of an officer's use of excessive force.

* Supervisor "ratifies" officer's use of excessive force by praising and/
or promoting officer after receiving credible reports of officer's exces-
sive force behavior.

Agency/Governmental Liability

Employers are generally liable for the tortious actions of their em-
ployees that are committed for the benefit of the employer.24 This doc-
trine of respondeat superior provides that one measure of employer
benefit is whether the employee was acting within the scope of his or
her employment.

26

One exception to these principles of agency exists where the em-
ployer is the government. At common law, the state can do no wrong.
Government may not be sued for injuries caused by the state. This is
the doctrine of sovereign immunity. 26 Not all governmental bodies
are protected by sovereign immunity, even at common law. Hence,
governmental bodies not protected by the sovereign immunity doc-
trine are potentially liable for the actions of their employees or agents
done in the scope of their employment. As discussed below, state leg-
islation has replaced common law principles of sovereign immunity in
virtually all states. These laws typically control the manner and place
in which suits may be brought against governmental bodies. The laws
may also limit the extent of damages which may be claimed from a
common law action against a governmental body.2 7

24. RESTATEMENT (SECOND) OF TORTS § 215 (1958).
25. Id. § 219.
26. RESTATEMENT (SECOND) OF TORTS § 895 (B-D) (1965). See infra notes 54-64 and

accompanying text.
27. See PA. STAT. ANN. tit. 42, §§ 8548, 8553 (Supp. 1994) (limiting damages);

TENN. CODE ANN. § 29-20-403 (Supp. 1994) (same).
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Suits against the government do not replace individual liability.
In the absence of an indemnification statute, an employee remains lia-
ble for torts committed as an employee within the scope of the employ-
ment, including both intentional and negligence torts.28 Torts
committed in a private capacity, outside the scope of employment, are
the sole responsibility of the employee.

Other Common Law Principles

Third Party Injuries

The use of force by a peace officer against an offender may result
in injuries to innocent third parties. Injury to third persons is gener-
ally unlikely to occur except where deadly force is used (e.g., use of
guns).29 The common law rule is that police have a continuing privi-
lege to use deadly force where there is little or no probability of injury
to a third party.30 Third parties who receive minimal, although some,
injuries can not complain where the minor injury occurred as a result
of a peace officer's lawful actions.3 1 Peace officer use of force is also
justified when the third party is impeding a lawful arrest. 3 2

Misdemeanor Violations

A peace officer's authority at common law to make an arrest with-
out a warrant does not extend to misdemeanor crimes. 33 However, a
peace officer may arrest an offender for committing a breach of the
peace in the presence of the officer.34 The use of force in making an
arrest is coextensive with the privilege to make'an arrest. 35 However,
any use of force to effectuate an arrest for breach of the peace is condi-
tioned upon the force not being likely to result in death or serious bod-
ily harm.36

28. RESTATEMENT (SEcoND) OF TORTS § 219 (1965).
29. The use of LTLs such as chemical agents may, however, 'change these

circumstances.
30. RESTATEMENT (SEcOND) OF TORTS § 137 cmt. c (1965). See MODEL PENAL CODE

§ 3.07(2)(b)(iii) (1985).
31. RESTATEMENT (SECOND) OF ToRTS § 137 cmt. b (1965).
32. Id. § 138.
33. RESTATEMENT (SECOND) OF TORTS § 121 cmt. h (1965). The Restatement pro-

vides that "[in the absence of a statute, a peace officer... is not privileged to arrest for
any misdemeanor other than a breach of the peace." Id. See id. §§ 119, 127.

34. In this regard, the Restatement may represent a different rule than that seen
in earlier works such as Clarence Alexander, The Law of Arrest in Criminal and Other
Proceedings § 81 (1949).

35. RESTATEMENT (SECOND) OF TORTS § 140 cmt. a (1965).
36. Id. § 141(b).
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State Statutory Law

State statutory law may set standards of behavior governing po-
lice use of force. These laws may either adopt common law principles
or substantially change the terms when the use of force, especially
deadly force, is authorized. These include laws establishing:
* Authorized force uses.
* State civil rights protections.
* Waiver of sovereign immunity permitting vicarious liability of gov-

ernmental bodies.

Authorized Force Laws

All but seven states have enacted legislation detailing under what
conditions law enforcement officers may use force incident to arrest.37

Among the remaining forty-three states, two types of laws are found:
codification of the common law and variations on the Model Penal
Code's reformulation of the common law.38

Common Law Use of Force Laws

Legislative codification or adoption of the common law providing
for the privilege to use force incident to arrest is still the prevailing
law in seventeen states.39 As exemplified by a Mississippi statute, the
typical formulation of these common law statutes authorizes the use
of force in two parts. The first element specifies the circumstances in
which force may be used:

b) When necessarily committed by public officers... in over-
coming actual resistance in the execution of some . . . legal
duty;

d) When necessarily committed by public officers ... in ar-
resting any felon fleeing from justice;

37. The seven remaining states are Maryland, Massachusetts, Michigan, Ohio,
Vermont, Virginia, and West Virginia. Wyoming law provides that common law de-
fenses, such as justification from privilege, are not abolished. Wyo. STAT. ANN. § 6-1-
102 (1988).

38. See infra notes 39-53.
39. See ALA. CODE § 13A-3-27 (1994); Apax CODE ANN. § 5-2-610 (Michie 1993);

CAL. PENAL CODE § 196 (West 1988); CAL. PENAL CODE § 835, 835a, 843 (West 1985);
GA. CODE ANN. § 16-3-20(4) (1991); IND. CODE ANN. § 35-1-3-3(2)(bX2) (West 1985);
IOWA CODE ANN. § 804.8 (West 1994), IOWA CODE ANN. § 704.12 (West 1993); LA. REV.
STAT. ANN. § 14.18(2) (West 1986); MINN. STAT. ANN. § 609.066 (West 1987); Miss. CODE
ANN. § 97-3-15 (1994); Mo. ANN. STAT. § 563.046 (Vernon 1979); MONT. CODE ANN. § 46-
6-104 (1993); NEV. REV. STAT. §§ 171.122, 200.140 (1987); OR. REV. STAT. §§ 161.235,
161.239 (1993); R.I. GEN. LAws § 12-7-9 (1994); S.C. CODE ANN. § 16-3-40(2) (Law. Co-
op. 1985); S.D. CODIFIED LAws ANN. §§ 22-16-32, 22-18-3 (1988); Wis. STAT. ANN.
§ 939.45(4) (West 1982).
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g) When necessarily committed in attempting by lawful ways
and means to apprehend any person for any felony
committed;

(2) . . . but such officer ... shall not be authorized to
resort to deadly or dangerous means when to do so would be
unreasonable under the circumstances.... Such officer...
shall not use excessive force or force that is greater than rea-
sonably necessary in securing and detaining the offender,
overcoming the offender's resistance, preventing the of-
fender's escape, recapturing the offender if the offender es-
capes or in protecting himself or others from bodily harm.40

Model Penal Code

A second type of state statute follows the Model Penal Code4 ' re-
formulation of the privilege that allows the use of deadly force only
where the offender is threatening deadly force. 42 Over half of the
twenty-six states that have adopted the Model Penal Code formula-
tion have amended their former common law provisions in the past
decade.4 3 One of the most specific of these laws is that of Washington
state, which provides:

(1) Homicide or the use of deadly force is justifiable ...
(b) When necessarily used by a peace officer.., in the dis-
charge of a legal duty.... (c)(i) To arrest or apprehend a per-

40. MIsS. CODE ANN. § 97-3-15 (1994).
41. MODEL PENAL CODE § 3.07 (1985) (differing in relevant part from the common

law primarily in limiting an officer's use of deadly force, while incident to arrest, to
crimes which involved or threatened to involve deadly force or where the arrestee cre-
ates a substantial risk of serious harm to others if not apprehended). The Model Penal
Code does not, however, place such restrictions on the use of deadly force to prevent
escape from custody. Id. § 3.07(3). See MODEL CODE OF PRE-ARRAIGNNENT PROCEDURE

§ 120.7 (1975).
42. See ALASKA STAT. § 11.81.370(3) (1989); AIZ. REv. STAT. § 13-402 (1989);

COLO. REV. STAT. § 18-1-707(2)(b) (1986); CONN. GEN. STAT. § 53a-22(c)(2) (Supp. 1992);
DEL. CODE ANN. tit. 11, § 467(c) (1987); FLA. STAT. ANN. § 776.05(3)(a) (West 1992);
HAw. REV. STAT. § 703-307 (1985); IDAHO CODE §§ 18-4011, 19-610 (1987); ILL. ANN.
STAT. ch. 38, § para. 7-5(2) (Smith-Hurd 1989); KAN. STAT. ANN. § 21-3215 (Supp. 1991);
(1984 Ky. REV. STAT. & R. SERV. § 503.090(2) (Baldwin); ME. REV. STAT. ANN. tit. 17-A,
§ 107-2(B) (West Supp. 1994); NEB. REv. STAT. § 28-1412 (Reissue 1989); N.H. REV.
STAT. ANN. § 627:5 (1986); N.J. STAT. ANN. § 2C:3-7 (West 1982); N.M. STAT. ANN. § 30-
2-6 (Michie Supp. 1993); N.Y. PENAL LAw § 35.30 (McKinney 1987); N.C. GEN. STAT.
§ 15A-401(dX2)(b) (Supp. 1994); N.D. CENT. CODE § 12.1-05-07(d) (1985); OKLA. STAT.
ANN. tit. 21, § 732 (West Supp. 1995); PA. STAT. ANN. tit. 18 § 508(a) (1983); TENN. CODE
ANN. § 39-11-620 (1991); TEX. PENAL CODE ANN. § 9.51 (West 1994); UTAH CODE ANN.
§ 76-2-404 (1990); WASH. REv. CODE ANN. § 9A.16.040 (West 1988).

43. These include Alaska, Colorado, Florida, Idaho, Illinois, Kansas, New Hamp-
shire, New Mexico, North Dakota, Oklahoma, Pennsylvania, Tennessee, and
Washington.
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son who the officer reasonably believes has committed, has
attempted to commit, is committing, or is attempting to com-
mit a felony....

(2) In considering whether to use deadly force . . . to
arrest or apprehend any person for the commission of any
crime, the peace officer must have probable cause to believe
that the suspect, if not apprehended, poses a threat of serious
physical harm to the officer or a threat of serious physical
harm to others. Among the circumstances which may be con-
sidered by peace officers as a "threat of serious physical
harm" are the following:

(a) The suspect threatens the peace officer with a
weapon....

(b) There is probable cause to believe the suspect has
committed any crime involving the infliction or threatened in-
fliction of serious physical harm.44

Many states also have legislation authorizing use of force by cor-
rectional officers to maintain control in correctional facilities. 45

State Civil Rights Laws

Several states have enacted laws protecting the civil rights of all
persons under both state and federal law. In two states, this takes the
form of a specific statutory provision establishing civil remedies for
violation of civil rights such as use of excessive force. 46 In a third
state, this takes the form of both civil and criminal law provisions pro-
tecting civil rights.47 Connecticut law provides for court awards of at-
torney fees and other costs 48 in actions taken to enforce state criminal
law provisions prohibiting discriminatory deprivation of constitutional
or statutory rights.49

44. WASH. REV. CODE: ANN. § 9A.16.040 (West 1988).
45. See, e.g., ALA. CODE § 13A-3-27(h) (1982) (authorizing the use of deadly force to

prevent escape of an accused or convicted felon); ALASKA STAT. § 11.81.410 (1989) (au-
thorizing the use of nondeadly force to maintain order, and authorizing deadly force to
prevent escape of felon); ARLz. REV. STAT. ANN. § 13-403(2) (1989) (authorizing an offi-
cial of a jail or prison to use force to maintain discipline). See also COLO. REV. STAT.
ANN. § 18-1-707(8) (West 1986) (authorizing deadly force to prevent escape of maximum
security rule prisoner); TEx. PENAL CODE ANN. § 9.52 (West 1994) (authorizing deadly
force to prevent escape from custody); TEX. PENAL CODE ANN. § 9.53 (West 1994) (au-
thorizing nondeadly force to maintain security in penal institution).

46. See ME. REv. STAT. ANN. tit. 5, § 4682 (West 1994); MASS. GEN. LAws ANN. ch.
12, § 111 (West 1986).

47. TENN. CODE ANN. § 39-17-309 (1991). Section 39-17-309 defines a violation of
one's civil rights as a crime. Id. The Tennessee Legislature, through section 4-21-701,
further authorizes a parallel civil action for malicious harassment. Id. § 4-21-701.

48. CoNN. GEN. STAT. ANN. § 31-51q (West 1987).
49. CONN. GEN. STAT. ANN. § 46a-58 (West 1986).
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In some other states, the state constitution includes a declaration
of rights that may be interpreted to include protection against exces-
sive force. The most direct provision is Oregon's which states that
"[nlo person arrested, or confined... shall be treated with unneces-
sary rigor."50 Other relevant state constitutional provisions include
those that prohibit unreasonable searches and seizures, 51 provide for
equal protection of the law, 52 and permit a judicial remedy for redress
of wrongs. 53

Vicarious Liability of Government

Vicarious liability laws take two forms in the context of govern-
mental liability. First, state laws have modified the common law doc-
trine of sovereign immunity under which governmental bodies could
not be sued for torts committed by their employees under the doctrine
of respondeat superior. Second, states have passed laws requiring gov-
ernmental bodies to defend and indemnify their employees for law-
suits contending that the employees had injured a private citizen.

Sovereign Immunity and the Respondeat Superior Doctrine

At common law, the state, which creates the courts, cannot be
sued in court. 54 Municipalities, which are created by the state, are
immune at common law from tort liability based mistakenly on Eng-

50. OR. CONST. art. I, § 13.
51. ALA. CONST. art. I, § 5; ALAsKA CONST. art. I, § 14; ARiz. CONST. art. I, § 1; ARK.

CONST. art. 2, § 15; CAL. CONST. art. I, § 13; ILL. CONST. art. I, § 6; IND. CONST. art. I,
§ 11; IowA CONST. art. I, § 8; KAN. CONST. § 15; Ky. CONST. § 10; LA. CONST. art. I, § 5;
MASS. CONST. art. I, § XIV; MICH. CONST. art. I, § 11; MIN. CONST. art. I, § 10; Miss.
CONST. art. 3, § 23; Mo. CONST. art. 1, § 15; NEB. CONST. art. I, § 7; NEV. CONST. art. I,
§ 18; N.H. CONST. pt. I, § 11; N.J. CONST. art. I, 7; N.M. CONST. art. II, § 10; N.Y.
CONST. art. I, § 12; N.D. CONST. art. I, § 8; OKLA. CONST. art. II, § 30; OR. CONST. art. I,
§ 9; PA. CONST. art. I, § 8; R.I. CONST. art. I, § 6; S.C. CONST. art. I, § 10; S.D. CONST. art.
VI, § 11; TENN. CONST. art. I, § 7; TEx. CONST. art. I, § 9; UTAH CONST. art. I, § 14; VT.
CONST. ch. I, art. 11; VA. CONST. art. I, § 10; W. VA. CONST. art. III, § 6; Wis. CONST. art.
I, § 11; WYo. CONST. art. I, § 4.

52. CONN. CONST. art. I, § 20; FLA. CONST. art. I, § 2; GA. CONST. art. I, T 2; HAw.

CONST. art. I, § 5; ILL. CONST. art. I, § 2; N.H. CONST. pt. I, § 2; N.J. CONST. art. I, T 5;
N.Y. CONST. art. I, § 11; N.C. CONST. art. I, § 19; S.C. CONST. art. I, § 3; TEX. CONST. art.

1, § 19; UTAH CONST. art. I, § 7; VA. CONST. art. I, § 11; WASH. CONST. art. I, § 3; W. VA.
CONST. art. III, § 10; WYo. CONST. art. I, § 6.

53. ALA. CONST. art. I, § 13; AR. CONST. art. 2, § 13; DEL. CONST. art. I, § 9; FLA.
CONST. art. I, § 21; KAN. CONST. § 18; Ky. CONST. § 14; MASS. CONST. art. I, § XI; MD.

CONST., Declaration of Rights, art. 19; MIN. CONST. art. I, § 8; MIss. CONST. art. 3, § 24;
Mo. CONST. art. I, § 14; MONT. CONST. art II, § 16; N.C. CONST. art. I, § 18; OKLA. CONST.
art. II, § 6; R.I. CONST. art. I, § 5; S.C. CONST. art. I, § 9; S.D. CONST. art. VI, § 20; TENN.
CONST. art. I, § 17; UTAH CoNST. I, § 11; VT. CONST. ch. I, art. 4; Wis. CONST. art. I, § 9;
WYo. CONST. art. I, § 8.

54. Edwin M. Borchard, Government Liability in Tort, 34 YALE L.J. 1 (1924); Ed-
win M. Borchard, Governmental Responsibility in Tort, 36 YALE L.J. 1 (1926); Edwin M.
Borchard, Governmental Responsibility in Tort, 28 COLUM. L. REV. 577 (1928). Cf.
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lish rulings that held unincorporated associations immune from
suit.55 Nonetheless, the municipal immunity doctrine, even at its
most extreme, recognizes several exceptions. As early as 1842, a dis-
tinction was made between governmental acts, policies, and functions
assigned by state law, and proprietary acts, in which the municipal
body is acting as a private corporation.5 6 Only the former is granted
immunity from liability. A second limiting principle is based upon the
distinction between ministerial and discretionary acts of municipal of-
ficials. This distinction serves to protect officials who are required to
make discretionary decisions on the basis of imperfect information; to
allow liability for discretionary decisions would chill governmental de-
cision-making.57 The logic of the discretionary-ministerial distinction
does not, however, extend to nonpolicymaking employees such as po-
lice officers.

In many, if not most, states the common law doctrine of sovereign
immunity has been modified by actions of state high courts58 and leg-
islators. Today, only a handful of states retain the doctrine of sover-
eign immunity for either state59 or local government. 60

In jurisdictions where municipal sovereign immunity has been
abolished or waived, liability of the local government is established as
if the government was a private employer. In these states, the doc-
trine of respondeat superior applies, under which employers are liable
for the foreseeable torts of their employees. The potential for a peace

United States v. McLemore, 45 U.S. (4 How.) 286, 288 (1846) (holding that "the govern-
ment is not liable to be sued, except with its own consent, given by law").

55. See NATIONAL ASSOCIATION OF ArromRYs GENERAL, SOVEREIGN IMMUNITY: THE
LIamrry OF GovERNMNT AND rrs OsmIALs 2-4 (1976) [hereinafter SOVEREIGN
IMMUNrry].

56. Bailey v. Mayor of New York, 3 Hill 531 (N.Y. 1842). Factors affecting the pro-
prietary-governmental distinction include whether the actions involve profit, as in
Brown v. Sioux City, 49 N.W.2d 853 (Iowa 1951) (regarding renting property); or are
traditional functions, as in Cloyes v. Township of Delaware Township, 129 A.2d 1 (N.J.
1957) (regarding a municipal sewer system).

57. RYHNE, RYNmE & ELMDoRF, TORT LIABILrrY AND IMuNrY OF Mumcn'AL OFFI-
cALS. 8-14 (1976); RESTATEMENT (SEcoND) OF TORTS § 895D, cmt. b (1979).

58. See Evans v. Board of County Comm'rs of El Paso, County, 482 P.2d 968 (Colo.
1971); Holytz v. City of Milwaukee, 115 N.W.2d 618 (Wis. 1962); Spanel v. Mounds View
Sch. Dist. No. 621, 118 N.W.2d 795 (Minn. 1962). The movement in state courts to
abolish sovereign immunity largely began with Muskopf v. Coming Hosp. Dist., 11 Cal.
Rptr. 89 (Cal. 1961); Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla. 1957); Ber-
nardine v. City of New York, 62 N.E.2d 604 (N.Y. 1945). By 1976, over half the state
high courts had limited the doctrine of sovereign immunity. SOVEREIGN IMMuNrrY,
supra note 55, at 31-33. See John B. Lawlor, Jr., Note, Governmental Tort Immunity in
Massachusetts: The Present Need for Change and Prospects for the Future, 10 SUFFOLK
U. L. REv. 521, 523 (1976).

59. No state claims total sovereign immunity without some form of a tort claims
procedure in the courts or an administrative body.

60. See, e.g., ARm CODE ANN. § 21-9-301 (Michie 1993) (declaring local government
to be immune from suit).
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officer's use of excessive force is always present and therefore ordina-
rily foreseeable. 61 Of course, the alleged excessive force must have
been committed within the peace officer's scope of employment. 62

However, many courts use a "scope of authority" test to determine
whether an act was within or without the scope of employment. 63

Neither the officer's motivation nor the gain to the government is ordi-
narily a determinative factor.6 4 Where the officer is off-duty, however,
motivation may be relevant, especially in determining whether the of-
ficer's status was a factor in the alleged use of force.65

Employee Defense and Indemnification

One important modification of municipal sovereign immunity is
state indemnification laws. These laws require governments to in-
demnify their employees or officers who are found to have committed a
tort in the course of their employment. 66

61. Molton v. City of Cleveland, 839 F.2d 240, 249 (6th Cir. 1988) (stating officer
actions were not unexpectable given duties as police officers), cert. denied, 489 U.S. 1068
(1989).

62. RESTATEMENT (SECOND) OF TORTS § 219 (1988); see supra note 24 and accompa-
nying text.

63. Mary M. v. City of Los Angeles, 814 P.2d 1341, 1342-53 (Cal. 1991).
64. Id. The Mary M decision upheld respondeat superior liability for the officer's

rape of woman stopped by the officer for erratic driving. Id. at 110.
65. See Julie M. Marcus, "Up Against the Wall": Municipal Liability for Police Bru-

tality Under Respondeat Superior, 18 S. ILL. U.L.J. 655, 658-62 (1994).
66. Statutes mandating indemnification include: AR& CODE ANN. § 21-9-203

(Michie 1987); CAL. Gov'T CODE § 825 (West 1995); COLO. REv. STAT. ANN. § 24-10-110
(West 1988); CONN. GEN STAT. ANN. § 7-465 (West 1994); DEL. CODE ANN. tit. 10, § 4002
(Supp. 1994); FLA. STAT. ANN. § 768.28(9)(a) (West Supp. 1995); IDAHO CODE § 6-903
(1990); IoWA CODE ANN. §§ 669.21, 669.22 (West Supp. 1994); KAN. STAT. ANN. §§ 75-
6109, 6116 (1989); Ky. REV. STAT. ANN. § 65.2005 (Balwin 1994); LA. REV. STAT. ANN.
§§ 13:5108.1, 13:5108.2 (West 1991); MD. CODE ANN., COURTS & JuD. PRAc. § 5-403
(Supp. 1994); MD. CODE ANN., CouiRrs & JuD. PRAc. §§ 12-309, 310 (Supp. 1992); MASs.
ANN. LAws ch. 258, § 9 (Law. Co-op. 1988); M-N. STAT. ANN. § 3.736(9) (West Supp.
1995), MINN. STAT. ANN. § 466.07 (1994); Miss. CODE ANN. § 11-46-7 (Supp. 1994);
MONT. CODE ANN. § 2-9-305 (1993); NEv. REV. STAT. § 41.0349 (1989); N.H. REV. STAT.
ANN. § 29-A:2 (1988); N.H. REv. STAT. ANN. § 507-B:4 (Supp. 1994); N.M. STAT. ANN.
§ 41-4-4 (Michie 1989); N.Y. PUB. OFF. LAw §§ 17, 18 (McKinney 1988); N.D. CENT.
CODE § 32-12.1-04(4) (Supp. 1993); Omo REv. CODE ANN. § 9.87 (Baldwin 1990); OKLA.
STAT. ANN. tit. 51, § 162 (West Supp. 1995); OR. REv. STAT. § 2744.07 (1990); PA. STAT.
ANN. tit. 42, § 8548 (1982); R.I. GEN. LAws § 9-31-12 (1985); S.C. CODE ANN. § 15-78-70
(Law. Co-op. Supp. 1993); TEx. Civ. PRAC. & REM. CODE ANN. §§ 104.002, 104.0035
(West Supp. 1992); UTAH CODE ANN. § 63-30-37 (1993); VT. STAT. ANN. tit. 12, § 5606
(Supp. 1994); WASH. REv. CODE ANN. § 4.92.075 (West Supp. 1995); W. VA. CODE § 29-
12A-11 (1992); Wis. STAT. ANN. § 895.46 (West Supp. 1994); Wvo. STAT. § 1-39-104
(1984). Most of these laws do not on their face distinguish between suits under state
law and federal civil rights act suits. Those statutes which are seemingly limited to
state tort act claims include: FLA. STAT. ANN. § 768.28 (West Supp. 1995); KAN. STAT.
ANN. § 75-6108 (1989); N.M. STAT. ANN. § 41-4-4 (Michie 1989); S.C. CODE ANN. § 15-
78-70 (Supp. 1993).

Other state laws authorize, but do not require, indemnification. These include ILL.
ANN. STAT. ch. 85, para. 2-302 (1987); IND. CODE ANN. §§ 34-4-16.5-5, 34-4-16.7-1 (West
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Indemnification laws are, in effect, a form of waiver of sovereign
immunity.67 These laws do more than waive sovereign immunity,
however. The laws also often are joined with procedural requirements
before suit in state court can be initiated. State law tort actions
against a governmental body may not be undertaken without first pro-
viding written notice of an intent to sue to the governmental body
within a relatively short period after the tort was committed.6 s These
requirements have been held to apply to suits against the governmen-
tal employee in his or her individual capacity in which the governmen-
tal body is not joined as a codefendant.69 Failure to file timely notice
to the governmental body, as required, may thus bar an action against
the employee. 70 These cases reason that the governmental body is the
real party in interest where the employee has a right of indemnifica-
tion. Similarly, the statute of limitations, within which suit may be
brought against a governmental body after notice has been given, also

1986); ME. REV. STAT. ANN. tit. 14, § 8112 (West Supp. 1994); MICH. STAT. ANN.
§ 3.996(108) (Callaghan 1985); N.J. STAT. ANN. §§ 59:10-1, 59:10-2, 59:10-2.1 (West
1992); S.D. CODIFIED LAws ANN. § 3-19-1 (1994); TENN. CODE ANN. § 29-20-310 (Supp.
1994).

A few states' laws permit the purchase of liability insurance that would cover gov-
ernmental employees. However, these laws do not explicitly mention indemnification.
See ALA. CODE § 11-47-24 (1992); VA. CODE ANN. § 15.1-7.3 (Michie Supp. 1994). A few
other states explicitly authorize the purchase of insurance as a means of implementing
their indemnification laws. See IDAHO CODE § 6-923 (1990); TENN. CODE: ANN. § 29-20-
406 (Supp. 1994).

One variation of these laws requires governmental bodies to purchase insurance
that indemnifies public employees. See Phillip E. Hassman, Annotation, Validity and
Construction of Statute Authorizing or Requiring Governmental Unit to Procure Liabil-
ity Insurance Covering Public Officers or Employees for Liability Arising Out of Perform-
ance of Public Duties, 71 A.L.R.3d 6 (1976).

A recent report summarizes an administrator's views that fear of potential civil
liability may deter some discretionary police shootings, but this topic needs empirical
study. The influence of indemnification laws on the deterrent effect of civil liability for
the use of excessive force is totally unknown. WULIAm A. GELLER & MICHAEL Sco'rr,
DEADLY FORCE: WHAT WE KNOw: A PRACTITIONER'S DESK REFERENCE ON POLICE-IN.
VOLVED SHOOTINGS 247 n.2, 295-96 (1992).

67. Except where other statutes more broadly waive sovereign immunity. Many
indemnification laws are part of the state's tort claims act provisions. See MD. COURTS
& JuD. PRAC. § 12-309 (Supp. 1992).

68. E.g., CONN. GEN. STAT. § 7-465 (Supp. 1994) (providing for a six-month period
within which the municipal clerk must be given written notice of the intent to file and a
description of what occurred and when the tort was committed).

69. See Fitzgerald v. Lyons, 336 N.Y.S.2d 940 (N.Y. Sup. Ct. 1972); Hahin v. City of
Buffalo, 246 N.Y.S.2d 917 (N.Y. Sup. Ct. 1964). Tennessee law provides that suit may
not be taken against a governmental employee for actions for which governmental im-
munity has been waived. TENN. CODE ANN. § 29-20-310(C) (Supp. 1994). Where a
claim or judgment that is in excess of the damage limits is granted, it is valid against
the employee only where the employee's actions were "willful, malicious, criminal, or
performed for personal financial gain." Id. See CoLo. REv. STAT. § 24-10-118 (1988);
MISS. CODE ANN. § 11-46-7 (Supp. 1992); N.M. STAT. ANN. 41-4-4 (Michie 1994).

70. See Sorge v. City of New York, 288 N.Y.S.2d 787 (N.Y. Sup. Ct. 1968).
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applies to suits against only the employee. 7 1 However, even in these
jurisdictions, failure to provide written notice will not bar suits based
on acts outside the scope of the indemnification statute's ambit (e.g.,
willful and wanton acts).72 Nor do all courts accept the contention
that because the government is the real party in interest, common law
actions against the employees are subject to the procedural require-
ments of the indemnification law. 73

In most states, the indemnification law generally includes any
judgments against the employees, attorney fees, and other litigation
costs. 74 Indeed, because the government is the real party in interest,
the government may often directly hire the attorney representing the
employee-defendant. 75 State laws also provide for a limit to the
amount of damages that may be provided.76 Punitive damages, how-
ever, are typically excluded from indemnification. 7 7

Most indemnification statutes exclude intentional torts. Thus, in-
demnification is limited to employee torts committed in the perform-
ance of duties within the scope of employment and, not the result of
any willful or wanton act of the employee. Although the issue of scope
of employment is commonly treated in tort litigation as a legal matter,
in the context of special indemnification legislation, some state courts
require a jury finding of fact on this issue. 78 Federal courts will typi-
cally treat the scope of employment issue as a question of law..79 One
difficulty in reconciling the cases is determining what test of scope of

71. Rogers v. Centrone, 67 Cal. Rptr. 909, 910-11 (Cal. Ct. App. 1968).
72. See Bowrys v. Santanella, 470 A.2d 1245 (Conn. Super. Ct. 1983); Fraser v.

Henninger, 376 A.2d 406 (Conn. 1977).
73. See Vermeer v. Sneller, 190 N.W.2d 389 (Iowa 1971); Wakelee v. DeSanto, 202

A.2d 833 (Conn. 1964).
74. See Wis. STAT. ANN. § 895.46 (West Supp. 1994).
75. See PA. STAT. ANN. tit. 42, § 8547 (Supp. 1994) (providing for governmental

responsibility to direct the defense).
76. See PA. STAT. ANN. tit 42, §§ 8548, 8553 (Supp. 1994); TENN. CODE ANN. § 29-

20-403 (Supp. 1994).
77. The indemnification statute may explicitly provide this limitation. See MD.

CTRs. & JuD. PRoc. CODE § 5-403(c) (Supp. 1992). New Jersey law authorizes discre-
tionary indemnification of punitive damages. N.J. STAT. ANN. § 59:104 (West 1992).

78. Compare Cameron v. City of Milwaukee, 307 N.W.2d 164, 169-70 (Wis. 1981)
(holding officers were acting under color of law, remanded to determine if officers acted
within scope of employment) and Desotelle v. Continental Cas. Co., 400 N.W.2d 524,
530 (Wis. Ct. App. 1986) (holding liability of sheriff first requires finding sheriff acted
within the scope of his employment before vicarious liability imposed upon his em-
ployer) with Bituminous Cas. Corp. v. United Military Supply, Inc., 230 N.W.2d 764,
769 (Wis. 1975) (holding employee's use of stenciling machine not within scope of em-
ployment therefore liability not imposed on employer).

79. See Coleman v. Smith, 814 F.2d 1142 (7th Cir. 1987); Bell v. City of Milwaukee,
536 F. Supp. 462 (E.D. Wis. 1982), aff'd in part, vacated in part, rev'd in part, 746 F.2d
1205 (7th Cir. 1984). But see Hibma v. Odegaard, 769 F.2d 1147,1172-73 (7th Cir. 1985)
(upholding jury verdict finding officers acted within scope of employment where they
framed plaintiff for crimes they committed and testified at his trial).
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employment is to be used: subjective (actor's motivations) or objective
test. The United States Court of Appeals for the Seventh Circuit has
ruled in favor of an objective test.80

EXCESSIVE OR DEADLY FORCE: THE FEDERAL PERSPECTIVE

The two principal federal laws providing civil law remedies for
violations of federal constitutional rights are the two civil rights laws
enacted after the Civil War. The most commonly used federal law is
42 U.S.C. § 1983 ("Section 1983"), which provides remedies for viola-
tion of federal rights under color of law. 8' Less commonly used is 42
U.S.C. § 1981 ("Section 1981") which is directed at racial discrimina-
tion, regardless of whether state action was involved or not.s2

Section 1983

In Monroe v. Pape,8 3 decided in 1961, the United States Supreme
Court ruled that federal law provides a civil tort remedy, a Section
1983 action, for deprivations of federally protected rights such as the
right to be free from illegal searches and seizures.8 4 In 1978, the
Court further held that a municipality can be liable for acts committed
by its employees if an official policy or custom was in part responsible
for the acts of the employees.85 Section 1983 actions are based upon a
showing that: (1) an act was committed under color of law; and (2) a
constitutional or statutory right was violated. Simple negligence is
not encompassed by Section 1983.86

Color of Law

Peace officer use of excessive or deadly force in the exercise of his
or her duties clearly meets the "color of law" jurisdictional require-
ment. Misuse or abuse of the authority provided under state law may

80. Coleman, 814 F.2d at 1150 (noting the public official's actions in question are "a
natural part of their employment . .. certainly, they were not acting as private
individuals").

81. 42 U.S.C. § 1983 (1988); see supra note 9. Section 1983 was enacted as chapter
22, § 1, 17 stat. 13 of the Civil Rights Act of 1871.

82. 42 U.S.C. § 1981 (1988); see supra note 9. Section 1981 was enacted as chapter
114, § 16, 6 stat. 144 of the Civil Rights Act of 1870. Section 1981 was enacted under
the legislative authority of the Thirteenth Amendment which abolished slavery. See
Runyon v. McCrary, 427 U.S. 160, 179 (1976).

83. 365 U.S. 167 (1961).
84. Monroe v. Pape, 365 U.S. 167, 171 (1961).
85. Monell v. New York City Dep't of Social Serv., 436 U.S. 658, 699-702 (1978).
86. Daniels v. Williams, 474 U.S. 327 (1986) (holding that an inmate was not de-

prived of liberty interests under the Due Process Clause when he slipped on a pillow
that was negligently left by guard in stairway).
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be included as acting under color of law.87 Hence, even actions that
would not be considered to fall under an agency relationship under
common law employer-employee principles may be done under color of
law.88 Finally, the defense of a privilege to use force as incident to
arrest necessitates reference to an officer's status as a peace officer
and as such, acknowledges the action as taken under color of law.

Constitutional Right

The relevant constitutional right is defined, in part, by where in
the criminal process excessive force was used. The three process
points relevant to this question are arrest, pretrial detention, and
post-conviction incarceration.

Arrest

Two recent decisions of the Supreme Court have identified the
constitutional right violated by the use of excessive or deadly force by
law enforcement officers as the Fourth Amendment right to be free
from unreasonable seizures. In the first of these decisions, Tennessee
v. Garner,8 9 the Court held that the use of deadly force to make an
arrest implicates the Fourth Amendment protection against unrea-
sonable seizures. The reasonableness of the use of force is subject to a
balancing test weighing the offender's right to life versus society's in-
terest in effective law enforcement. Using this test, the Court found
that a police killing of an unarmed burglar violated the Fourth
Amendment notwithstanding a state statute authorizing the use of
deadly force to arrest any fleeing felon. In dictum, the Court stated:

[I]f the suspect threatens the officer with a weapon or there is
probable cause to believe that he has committed a crime in-
volving the infliction or threatened infliction of serious physi-
cal harm, deadly force may be used if necessary to prevent
escape, and if, where feasible, some warning has been
given.90

The second decision is Graham v. Connor.91 In Graham, police
had, in the course of arresting a diabetic who was experiencing a
sugar reaction, broken a bone in his foot, cut his forehead and wrists,

87. United States v. Classic, 313 U.S. 299, 326 (1941) (stating that "[m]isuse of
power, possessed by virtue of state law and made possible only because the wrongdoer is
clothed with the authority of state law, is action taken 'under color of' state law"). See
Steven L. Winter, The Meaning of "Under Color of" Law, 91 MICH. L. REV. 323 (1992).

88. Cf. Cameron, 307 N.W.2d at 167-69 (discussing the relationship between a fed-
eral court finding of acting under color of law and a state indemnification statute based
upon scope of employment).

89. 471 U.S. 1 (1985).
90. Tennessee v. Garner, 471 U.S. 1, 11-12 (1985).
91. 490 U.S. 386 (1989).
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and injured his shoulder. 92 Eventually, Graham was released and
driven home by the police. In deciding Graham, the Court reaffirmed
the use of the Fourth Amendment's reasonableness standard for all
cases involving excessive force claims. Reasonableness, however, is to
be determined by objective measures without regard to the officers'
motivations. Motivation is important, however, in that liability re-
quires that the use of force, but not excessive force, be intentional, and
not negligent. 93

Post-conviction Incarceration

The Graham decision also noted that excessive force claims in the
correctional context implicate the Eighth Amendment's protection
against cruel and unusual punishments. 94 Thus, in Whitley v. Al-
bers,95 the Court had earlier held that the Eighth Amendment was not
violated when an inmate was shot by a correctional officer during a
prison riot. The Court in Whitley specifically rejected the application
of substantive due process claims as a basis for Section 1983 liability,
because the Eighth Amendment was specifically applicable to prisoner
protection cases. The test used by the Court in evaluating the Eighth
Amendment claim was whether there had been a deliberate and wan-
ton infliction of unnecessary pain. Determining whether the force
used was unnecessary or wanton required an assessment, noted the
Court, of whether the force used was part of a good faith effort to
maintain or restore discipline.

In rejecting the inmate's claim, the Court recognized that a good
faith effort was made to restore discipline. The Whitley decision was
soon followed by Wilson v. Seiter,96 in which the Court held that in
conditions of confinement litigation, prison officials are held to the de-
liberate indifference standard previously used to hold actionable delib-
erate refusal to treat an inmate's medical needs.97 That is, the
conditions of confinement violate the Eighth Amendment only where
officials are shown to have a culpable state of mind. They must, or
should have, have known about the conditions complained about.

More recently, the Court's decision in Hudson v. McMillian,9" re-
affirmed the application of the Eighth Amendment's deliberateness
test in excessive force cases. 99 The mere use of excessive force is suffi-

92. Graham v. Connor, 490 U.S. 386, 394 (1989).
93. Brower v. County of Inyo, 489 U.S. 593, 594-600 (1989).
94. Graham, 490 U.S. at 394.
95. 475 U.S. 312, 328-326 (1986).
96. 501 U.S. 294 (1991).
97. Wilson v. Seiter, 501 U.S. 294, 305-6 (1991). See Graham, 490 U.S. at 395 n.10.
98. 503 U.S. 1 (1992).
99. Hudson v. McMillian, 503 U.S. 1, 4 (1992).
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cient to create an Eighth Amendment violation except where the re-
sulting injury is de minimis. A serious injury need not have occurred;
in Hudson, the inmate who had been beaten did not receive any per-
manent injury nor did he require significant medical treatment.100

The no-injury rule announced in Hudson applies in noncorrectional
settings as indicated by lower court rulings in these other settings
foreshadowing the Supreme Court's decision. 10 1

Pretrial Detention

In Bell v. Wolfish, 10 2 the Supreme Court applied the Fifth Amend-
ment's due process clause to test the constitutionality of force amount-
ing to punishment against pretrial detainees. 10 3 A bright line rule
distinguishing arrest from pretrial detention is difficult to determine,
however. The question is at what point does arrest end and pretrial
detention begin. Thus, the United States Court of Appeals for the
Ninth Circuit has developed the concept of a "continuing seizure" to
apply the Fourth Amendment's objective reasonableness test to the
treatment of offenders still in the custody of the arresting officers.10 4

Not all courts have accepted this concept. 10 5 At least one federal dis-
trict court has applied the Fourth Amendment objective reasonable-
ness test to the use of deadly force against a fleeing suspect who had
escaped from prior custody. 106

Defense of Qualified Immunity

An important defense to charges of a violation of Section 1983
rights, analogous to the defense of privilege at common law, is that of

100. Id. at 2-3. While inmate Hudson was shackled, he was attacked by two guards
who punched him in the mouth, eyes, face, chest, and stomach. Id. As a result of their
beating, Hudson suffered minor bruises and swelling of the face, mouth, and lip. In
addition, his partial dental plate was cracked by the beating and several teeth were
loosened. Id.

101. See Gray v. Spillman, 925 F.2d 90, 95 (4th Cir. 1991) (holding that no physical
injury is required where excessive force is used to coerce confession); Calamia v. City of
New York, 879 F.2d 1025 (2d Cir. 1989); Hansen v. Black, 885 F.2d 642 (9th Cir. 1989)
(addressing the abusive use of handcuffs). See also Austin v. Hamilton, 945 F.2d 1155,
1158-60 (10th Cir. 1991) (addressing post arrest detention).

102. 441 U.S. 520 (1979).
103. Bell v. Wolfish, 441 U.S. 520 (1979). See also Ingraham v. Wright, 430 U.S.

651, 664-71 (1977) (holding that the Fifth Amendment is not applicable to the corporal
punishment of school children).

104. Robins v. Harum, 773 F.2d 1004, 1008-10 (9th Cir. 1985). See Austin, 945 F.2d
at 1158-59; Powell v. Gardner, 891 F.2d 1039 (2d Cir. 1989).

105. See Wilkins v. May, 872 F.2d 190 (7th Cir. 1989), cert. denied, 493 U.S. 1026
(1990); United States v. Cobb, 905 F.2d 784 (4th Cir. 1990), cert. denied sub noma.,
Hatcher v. United States, 498 U.S. 1049 (1991).

106. Wright v. Whiddon, 747 F. Supp. 694, 696-704 (M.D. Ga. 1990), rev'd in part on
other grounds, 951 F.2d 297 (11th Cir. 1992).
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a qualified immunity from suit. That is, governmental actors are im-
mune from a Section 1983 suit if they: (1) act within the scope of their
discretionary authority; and (2) do not violate clearly established con-
stitutional or statutory rights that a reasonable person would know.
The purpose of the qualified immunity defense is not merely as a de-
fense to liability. Rather, the Supreme Court has ruled that qualified
immunity serves as a bar to suit in the first instance. Hence, a trial
court's denial of qualified immunity status is directly appealable to an
appeals court.1 0 7 The doctrine of qualified immunity has been applied
by the Supreme Court to both police officers' 0 8 and correctional
officials.109

Scope of Authority

The scope of authority of a peace officer when using any force is
dependent upon the official nature of the acts accompanying the use of
force. This is defined by state common or statutory law. For example,
a police officer is within the scope of the officers duties when he or she
uses force to effectuate an arrest. 1 10 The use of force for some per-
sonal motive is outside the scope of employment. The use of force in
excess of that required is also outside the scope of employment. In
federal suits, federal constitutional law principles define what exces-
sive force is, notwithstanding any authorization of the use of force in
state law."'

An official's act in contravention of an existing state law or regula-
tion does not per se result in a determination that the official is acting
outside the scope of discretionary authority.1 12 There are several
court decisions, however, that indicate that such violations may result
in loss of qualified immunity. 113

107. Mitchell v. Forsyth, 472 U.S. 511, 524-30 (1985).
108. Pierson v. Ray, 386 U.S. 547, 555-57 (1967).
109. Procunier v. Navarette, 434 U.S. 555, 561-62 (1978).
110. See supra notes 35-38 and accompanying text.
111. For example, the constitutional limits on the use of deadly force set forth in

Tennessee v. Garner, 471 U.S. 1 (1985), control the determination of the reasonableness
of any deadly force used, notwithstanding state statutory authority to the contrary. See
Garner, 471 U.S. at 10-12.

112. See Davis v. Scherer, 468 U.S. 183, 185-97 (1984); Doe v. Connecticut Dep't of
Child & Youth Serv., 911 F.2d 868, 869-70 (2d Cir. 1990); Poe v. Haydon, 853 F.2d 418,
420-33 (6th Cir. 1988), cert. denied, 488 U.S. 1007 (1989).

113. See Chalkboard, Inc. v. Brandt, 902 F.2d 1375, 1380-83 (9th Cir. 1989), cert.
denied, 498 U.S. 980 (1990); Darr v. Massinga, 838 F.2d 118, 119-24 (4th Cir. 1988),
cert. denied, 488 U.S. 1018 (1988).
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Clearly Established Rule

The test of whether a clearly established constitutional or statu-
tory right has been violated is an objective one. The test is whether
the applicable law was sufficiently clear that a reasonable official
should have known of the rule.114 In general, it is not necessary that
there had been a prior court ruling on the specific facts present in the
case for the clearly established rule to apply. It is sufficient that a
general rule exists for which no arguable exception is present."15

An officer's violation of an existing principle of law does not per se
eliminate qualified immunity. For example, the Supreme Court has
held that an arrest incident to an invalid arrest warrant, while in vio-
lation of the Fourth Amendment, may nonetheless be objectively rea-
sonable to preserve qualified immunity. 116 An officer's good faith
belief in the applicable legal rule, without some basis for this belief is,
however, irrelevant. 117 Conversely, an official's knowledge that spe-
cific conduct violates the law destroys any qualified immunity that an
otherwise reasonable official would have without this specific knowl-
edge. 118 The reasonable official standard in the context of a peace of-
ficer has been established as the "reasonably well trained officer." 19

Reasonableness

The reasonableness of any force used by a peace officer is largely
dependent upon the circumstances of the instant case. But, where the
plaintiff presented no threat to the officer, no use of force is permitted.
For example, where an arrestee does not resist arrest, any use of force
is excessive. 120 Several cases have similarly held that the use of force

114. Harlow v. Fitzgerald, 457 U.S. 800, 815-19 (1982).
115. See Alexander v. Perrill, 916 F.2d 1392, 1397-99 (9th Cir. 1990); Andrews v.

City of Philadelphia, 895 F.2d 1469, 1479-80 (3d Cir. 1990); Good v. Dauphin County
Social Serv. for Children & Youth, 891 F.2d 1087, 1094 (3d Cir. 1989).

116. Malley v. Briggs, 475 U.S. 335, 343 (1986). See Anderson v. Creighton, 483
U.S. 635 (1987).

117. Anderson, 483 U.S. at 638-46 (discussing qualified immunity for warrantless
search). See Lopez v. Robinson, 914 F.2d 486, 489 (4th Cir. 1990); Calamia, 879 F.2d at
1036. Cases excusing a Fourth Amendment violation generally involve reasonable
cause issues, a factor not typically present in use of force cases.

118. See Briggs, 475 U.S. at 341 (holding that qualified immunity "provides ample
protection to all but the plainly incompetent or those who knowingly violate the law"
(emphasis added)). See also Watertown Equip. Co. v. Norwest Bank Watertown, N.A.,
830 F.2d 1487 (8th Cir. 1987), cert. denied, 486 U.S. 1001 (1988); Perry v. Larsen, 794
F.2d 279 (7th Cir. 1986).

119. Malley, 475 U.S. at 345.
120. Bauer v. Norris, 713 F.2d 408, 412-13 (8th Cir. 1983). Bauer and like cases do

not discuss minimal force uses such as handcuffing otherwise compliant suspects or
arrestees. This type of force use is justified on the basis of protecting the officers from a
deceptively compliant suspect, rather than as being needed to force compliance with a
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during interrogation of a suspect is not justified in the absence of evi-
dence that the plaintiff attacked the peace officers. 121

Accidental discharge of a weapon may also implicate the reasona-
bleness standard. In Brower v. County of Inyo,122 the Supreme Court
held that a Section 1983 action lies where the plaintiff is injured by
the intentional erection of an unconstitutionally dangerous police bar-
ricade. Federal appeals courts have applied the Brower "intentional
use of force" rationale to cases involving the accidental discharge of a
weapon killing a fleeing unarmed suspect. The issue in these cases is
whether it is reasonable for the officer to draw his or her weapon when
using deadly force is not authorized, or whether the weapon was
drawn for possible self-defense. 123

Qualified Immunity in Use of Force Cases

The reasonableness test for qualified immunity in the context of
excessive force merges with the issue of whether a constitutional right
was violated. The paramount question for the court in excessive force
cases is whether the peace officer reasonably believed that the amount
of force used was necessary. The result is that the qualified immunity
doctrine is redundant in most excessive force cases. The same fact
question of reasonableness exists for both legal issues. Determination
of qualified immunity rests entirely on whether excessive force was
used; this requires a fact determination that overrides the goal of im-
munity to suit that qualified immunity protects. However, raising the
qualified immunity defense allows the court, not the jury, to deter-
mine reasonableness. 124 Qualified immunity has additional practical
implications in cases where the issue is whether the peace officer was
acting in an official capacity.125

legitimate command. Furthermore, these cases do not discuss the use of force against a
suspect engaged in passive resistance to the officer's command.

121. See Ware v. Reed, 709 F.2d 345, 350-52 (5th Cir. 1983).
122. 489 U.S. 593 (1989).
123. Brower, 489 U.S. at 594-600. See Pleasant v. Zamieski, 895 F.2d 272, 273-79

(6th Cir. 1990), cert. denied, 498 U.S. 851 (1990).
124. See Moore v. Gwinnett County, 967 F.2d 1495, 1496-99 (11th Cir. 1992), cert.

denied, 113 S. Ct. 1049; Fraire v. City of Arlington, 957 F.2d 1268 1269-81 (5th Cir.
1992), cert. denied, 113 S. Ct. 462 (1992).

125. See Bell, 536 F. Supp. at 472-78. Analogous cases involve peace officer indemni-
fication where the question is scope of employment. See Young v. Koch, 487 N.Y.S.2d
918, 919-25 (N.Y. Sup. Ct. 1985) (discussing failure to intervene liability); Wiehagen v.
Borough of N. Braddock, 559 A.2d 991, 992-93 (Pa. Commw. Ct. 1989) (discussing use of
excessive force), aff'd, 594 A.2d 303 (1991).

758 [Vol. 28



LESS-THAN-LETHAL FORCE WEAPONS

Peace Officer Failure-to-Act Liability

Under Section 1983, nonfeasence, as well as misfeasence, may be
a basis of personal liability. Thus, a peace officer who sees another
officer using excessive force or brutality has a duty to stop the use of
excessive force. 126 This duty exists even where the third party officer
is a subordinate of the officer using excessive force.127 Failure to re-
spond to this duty may also subject the third-party peace officer to
charges of civil conspiracy to deprive the plaintiff of his or her civil
rights.128 A peace officer who covers up by falsifying police reports of
the use of excessive force may also be liable for either conspiracy or
personal acts that deprive a plaintiff of the right of access to the
courts. 1

2 9

Supervisory Liability

In Rizzo v. Goode,130 the Supreme Court held that Section 1983
liability requires an "affirmative link between ... police misconduct
and ... [supervisor] authorization or such approval of such miscon-
duct."' 3 ' A governmental supervisory official is not liable, therefore,
for a subordinate's acts unless the supervisor's acts (or inactions) are
part of the causal chain resulting in the misconduct'(however remote
in time to the actual misconduct). This requires "either the supervi-
sor's personal participation, his exercise of control or direction, or his
failure to supervise." 13 2

126. See McHenry v. Chadwick, 896 F.2d 184, 188 (6th Cir. 1990); Fundiller v. City
of Cooper City, 777 F.2d 1436, 1441 (11th Cir. 1985); Ware v. Reed, 709 F.2d 345, 353
(5th Cir. 1983); Hampton v. Hanrahan, 600 F.2d 600, 626 (7th Cir. 1979); Curtis v.
Everette, 489 F.2d 516, 519 (3d Cir. 1973), cert. denied, 416 U.S. 995 (1974); Byrd v.
Brishke, 466 F.2d 610 (7th Cir. 1972). But see Gaudreault v. Municipality of Salem, 923
F.2d 203, 205-09 (1st Cir. 1990) (discussing a situation where an officer had no opportu-
nity to prevent sudden and brief attack), cert. denied, 500 U.S. 956 (1991). See Elliot B.
Spector, Nonactor Liability: The Duty to Not Look the Other Way, 59 POLICE CHIEF 8
(Apr. 1992).

127. Putman v. Gerloff, 639 F.2d 415 (8th Cir. 1981).
128. See Hampton v. Hanrahan, 600 F.2d 600 (7th Cir. 1979).
129. See, e.g., Karim-Panahi v. Los Angeles Police Dep't, 839 F.2d 621, 626 (9th Cir.

1988) (reversing summary judgment for alleged violations of section 1985 civil rights
protection and section 1986 conspiracy to prevent violation of civil rights); Bell v. City of
Milwaukee, 746 F.2d 1205, 1260-65 (7th Cir. 1984) (finding section 1985 and section
1986 conspiracy violations); Stone v. City of Chicago, 738 F.2d 896, 897-901 (7th Cir.
1984) (discussing conspiring to obstruct justice); Ryland v. Shapiro, 708 F.2d 967, 971-
75 (5th Cir. 1983) (discussing conspiring to deprive plaintiff of access to courts for
wrongful death action). But see Dooley v. Reiss, 736 F.2d 1392, 1394-95 (9th Cir. 1984)
(holding that a false response to interrogatories is not actionable where answers did not
affect outcome of earlier section 1983 litigation), cert. denied, 469 U.S. 1038 (1984).

130. 423 U.S. 362 (1976).
131. .Rizzo v. Goode, 423 U.S. 362, 371 (1976).
132. Meade v. Grubbs, 841 F.2d 1512, 1527 (10th Cir. 1988).
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Personal Participation

A supervisor's personal exercise of excessive force is, of course,
outside of the supervisory role. The supervisor's personal liability is
no different from that of any other subordinate officer. A clear case of
supervisory personal liability occurs when the supervisor is present at
the scene where excessive force is used. The supervisor has, of course,
an even greater duty to intervene to limit and halt the use of excessive
force than do line officers. 13 3

Failure to Supervise

Simple negligence in supervision does not result in Section 1983
liability.134 Supervisory liability for failure to supervise must be
based upon both: (1) a duty to supervise; 13 5 and (2) the failure to su-
pervise being a causal factor in that it constituted either gross negli-
gence13 6 or deliberate indifference. 13 7 Foreseeability is, of course, the
touchstone of supervisory liability. Thus, the supervisor must have
actual or constructive knowledge of the potential for subordinate
abuse (e.g., from prior reported incident). 138 The report of a single
prior incident is not sufficient by itself to generally put a supervisor on
notice. 139 However, a supervisors later ratification or prior acquies-

133. Maclin v. Paulson, 627 F.2d 83, 86 (7th Cir. 1980); Dellums v. Powell, 566 F.2d
216, 218 (D.C. Cir. 1977), cert. denied, 438 U.S. 916 (1978); McQurter v. City of Atlanta,
572 F. Supp. 1401, 1415-16 (N.D. Ga. 1983). See Burton v. Waller, 502 F.2d 1261 (5th
Cir. 1974), cert. denied, 420 U.S. 964 (1975); see supra notes 114-19 and accompanying
text.

134. Leach v. Shelby County Sheriff, 891 F.2d 1241, 1244-50 (6th Cir. 1989), cert.
denied, 495 U.S. 932 (1990).

135. Reid v. Kayye, 885 F.2d 129, 131-32 (4th Cir. 1989); Meade, 841 F.2d at 1528.
136. Guzman v. City of Cranston, 812 F.2d 24, 26 (1st Cir. 1987); Rascon, 803 F.2d

at 274.
137. Pool v. Missouri Dep't of Corrections & Human Resources, 883 F.2d 640, 645

(8th Cir. 1989) (discussing the failure to protect inmate against known danger of inmate
attacks); Gutierrez-Rodriguez v, Cartagena, 882 F.2d 553, 564 (1st Cir. 1989) (holding
an immediate supervisor liable for allowing an officer with a history of violent behavior
to remain in the field); Goodson v. City of Atlanta, 763 F.2d 1381, 1383-90 (11th Cir.
1985) (holding a correctional director liable for excessive force used by guards where he
had notice of prior abuse and failed to act); Smith v. Rowe, 761 F.2d 360, 361-69 (7th
Cir. 1985) (holding a director of corrections liable for failure to take action when aware
that a plaintiff-prisoner was unconstitutionally placed in long-term segregation).

In a few states, there is a no-fault standard of responsibility for the sheriff. Cf.
Meade, 841 F.2d at 1527-33 (reasoning that a state law that makes sheriff responsible
for jail creates liability without negligence where deputies beat inmate). See Scott v.
Vandiver, 476 F.2d 238 (4th Cir. 1973); Hesselgesser v. Reilly, 440 F.2d 901 (9th Cir.
1971); contra, McLaughlin v. City of LaGrange, 662 F.2d 1385 (11th Cir. 1981), reh'g
denied, 668 F.2d 536 (1982), cert. denied, 456 U.S. 979 (1982).

138. See Busby v. City of Orlando, 931 F.2d 764 (11th Cir. 1991); Meriwether v.
Coughlin, 879 F.2d 1037 (2d Cir. 1989).

139. Busby, 931 F.2d at 768-88; Meriwetter, 879 F.2d at 1938-49. See Brown v.
Crawford, 906 F.2d 667, 671 (11th Cir. 1990), cert. denied, 500 U.S. 933 (1991).
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cence in the use of excessive force may create personal liability based
upon a single act. 140 Furthermore, the same facts showing a pattern
of misconduct that are needed to show gross supervisory negligence
may also give rise to an inference of tacit approval/participation. 141

Related Liability Theories

Section 1983 liability for supervisors may extend beyond failure to
supervise. Supervisors may be liable for failure of supervision to cor-
rect a problem. 142 Supervisors may be personally liable for failure to
provide adequate training.143 They may be liable for failure to imple-
ment policies that would have prevented subordinate misconduct, if
enforced.144 The mere authority to take these other actions is not suf-
ficient, however, to create subsequent liability absent the forseeability
of abuse.145

A significant aspect of many of these cases is the quality of the
police review of citizen complaints. Such complaints constitute an im-
portant source of a supervisor's knowledge of line officer problems.
The mere existence of complaints does not by itself constitute evidence
that action should have been taken. Supervisors are required to re-
view and investigate complaints, so that inadequate procedures or
misuse of the review process to cover up misconduct are both causes of
supervisor liability. 146

140. See McKinnon v. City of Berwyn, 750 F.2d 1383 (7th Cir. 1984); Common-
wealth of Pennsylvania v. Porter, 659 F.2d 306 (3d Cir. 1981), cert. denied, 458 U.S.
1121 (1982). See Alvarez v. Wilson, 431 F. Supp. 136 (N.D. Ill. 1977).

141. Andrews, 895 F.2d at 1471-88; Howard v. Adkison, 887 F.2d 134, 135-40 (8th
Cir. 1989); Pool, 883 F.2d at 641-45; Jones v. City of Chicago, 856 F.2d 985, 992-3 (7th
Cir. 1988).

142. Dobos v. Driscoll, 537 N.E.2d 558, 568 (Mass. 1989) (noting that an officer had
been removed repeatedly from public contact positions prior to incident involving motor-
ist), cert. denied sub nom., Kehoe v. Dobos, 493 U.S. 850. See Cartagena, 882 F.2d at
558-66; McCann v. Coughlin, 698 F.2d 112 (2d Cir. 1983). In Brandon v. Holt, 469 U.S.
464 (1985), the Court held that a police chief was not liable for officers misconduct be-
cause he had been chief for only six months and was in the process of instituting re-
forms to eliminate police brutality. Brandon v. Holt, 469 U.S. 464, 467-73 1985). But
see Edwards v. Baer, 863 F.2d 606, 606-09 (8th Cir. 1988) (holding that the failure to
issue a policy, that if followed would have prevented constitutional wrong, can be a
basis for liability. The court's decision did not discuss failure of training as a possible
basis for liability).

143. In Oliver v. Collins, 904 F.2d 278 (5th Cir. 1990), the plaintiff's allegations of a
link between negligence in providing training and the assault upon the plaintiff were
not specifically supported. Oliver v. Collins, 904 F.2d 278, 281 (5th Cir. 1990).

144. Wilks v. Young, 897 F.2d 896, 897 (7th Cir. 1990) (discussing a failure to insti-
tute policies to prevent inmate attacks); Cartagena, 882 F.2d at 581-82 (holding police
chief liable for failure to implement adequate disciplinary procedures).

145. Buffington v. Baltimore County, 913 F.2d 113, 118-36 (4th Cir. 1990), cert. de-
nied, 499 U.S. 906 (1991).

146. Black v. Stephens, 662 F.2d 181, 183-93 (3d Cir. 1981), cert. denied, 455 U.S.
1008 (1982) (noting that a police chief had issued a policy of not reviewing complaints
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Governmental Liability

Governmental liability in Section 1983 actions is not authorized
against states. 147 The Eleventh Amendment specifically denies fed-
eral court jurisdiction to hear cases involving damage actions against
the states. Thus, this discussion of governmental liability under fed-
eral law is limited to local government liability.

The Supreme Court decision in Monell v. Dep't of Social Services
of the City of New York 148 determined that local governments can be
liable for damages in a Section 1983 action. Under Monell, local gov-
ernment liability rests upon a local policy or custom being implicated
as a causal factor in the injury. Lower court application of Monell has
typically involved allegations of a governmental policy or custom with-
out any formal written statement of policy. 149 Indeed, there are rela-
tively few cases where the governmental defense was predicated upon
a written policy forbidding the actions taken.150 Most Monell cases in
which the plaintiff prevails involve repeated violations from which an
inference of policy or custom is made.151 In other cases, a city pro-
gram was structured so that constitutional violations were a natural
consequence: for example, underfunding or staffing of a correctional

until underlying criminal charges were heard by a court, constituting an incentive for
filing false charges).

147. Quern v. Jordan, 440 U.S. 332 (1979).
148. 436 U.S. 658 (1978).
149. Monell, 436 U.S. at 660-71. But see Buffkins v. City of Omaha, 922 F.2d 465,

472-73 (8th Cir. 1990) (holding unconstitutional a local ordinance), cert. denied, 502
U.S. 898 (1991); Matthias v. Bingley, 906 F.2d 1047, 1051-58 (5th Cir. 1990) (same);
Zook v. Brown, 865 F.2d 887, 888-96 (7th Cir. 1989) (holding injurious an operating
procedures manual).

150. See Brown v. City of Clewiston, 848 F.2d 1534 (11th Cir. 1988); Depew v. City
of St. Marys, 787 F.2d 1496 (11th Cir. 1986); Kibbe v. City of Springfield, 777 F.2d 801
(1st Cir. 1985).

151. It may be argued that proof of a pattern of constitutional abuse is evidence of a
custom under Monell. See Watson v. City of Kansas City, 857 F.2d 690, 696 (10th Cir.
1988); Garza v. City of Omaha, 814 F.2d 553, 556 (8th Cir. 1987). Alternatively, it may
be said that proof of widespread practices of abuse implies knowledge and ratification of
these practices by policymakers. See Gray v. Dane County, 854 F.2d 179, 183 n.6 (7th
Cir. 1988); Vilante v. Dep't of Corrections of the City of New York, 786 F.2d 516, 519-22
(2d Cir. 1986). The United States Supreme Court held in City of Oklahoma City v.
Tuttle, 471 U.S. 808, 823-24 (1985), that proof of a single incident of unconstitutional
behavior, without more, does not prove custom or policy under Monell. City of
Oklahoma City v. Tuttle, 471 U.S. 808, 824 (1985). But see Parker v. Williams, 862 F.2d
1471, 1475-82 (11th Cir. 1989) (noting that a single incident of rape by a jailer could
have been attributed to the sheriff's failure to investigate the jailer's background before
hiring and promoting him).
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facility. t 52 In either instance, governmental claims of lack of knowl-
edge rarely serve as effective defenses.153

Another type of Monell violation is that resulting from "deliberate
indifference" to the need for a policy. By and large this standard ap-
plies most often in the context of the adequacy or inadequacy of a
training program for peace officers. 154 The Supreme Court decision in
City of Canton v. Harris155 established the deliberate indifference rule
by noting that sometimes the need for more or different training is so
obvious, and the inadequacy so likely to result in the violation of con-
stitutional rights, that the policymakers of the city can reasonably be
said to have been deliberately indifferent to the need.' 56

The key to Canton is the obviousness of the need for training. The
example the Court provided in Canton of obviousness is the need for
training in the use of deadly force to arrest fleeing felons to meet the
Court's standard in Tennessee v. Garner.157 Evidence of the need for
training may be immediately obvious, as in the Garner example.' 5 8

Or it may be shown by evidence of agency acquiescence in unconstitu-
tional behavior.159 The mere failure to follow constitutional mandates
does not, of course, prove inadequate training. 160

Municipal liability is often congruent with supervisor liability for
failure to supervise. For example, failure to supervise and discipline

152. Cf. Cabrales v. County of Los Angeles, 864 F.2d 1454, 1456-67 (9th Cir. 1988)
(discussing understaffing), reinstated, 886 F.2d 235 (9th Cir. 1989), cert. denied, 494
U.S. 1091 (1990); Anderson v. City of Atlanta, 778 F.2d 678, 680-89 (11th Cir. 1985)
(same); O'Quinn v. Manuel, 773 F.2d 605, 606-10 (5th Cir. 1985) (discussing underfund-
ing); Ancata v. Prison Health Serv., Inc., 769 F.2d 700 (11th Cir. 1985) (discussing
underfunding).

153. Cf. Bennett v. City of Slidell, 728 F.2d 762, 768 (5th Cir. 1984) (en banc) (hold-
ing that lack of knowledge was not an effective defense), cert. denied, 472 U.S. 1016
(1985). See Gilmere v. City of Atlanta, 774 F.2d 1495, 1503 (11th Cir. 1985) (citing cases
involving constructive knowledge).

154. Liability arises directly where the training that is provided instructs peace of-
ficers to engage in unconstitutional behavior. See Watson, 857 F.2d at 693-98; Spell v.
McDaniel, 824 F.2d 1380, 1385-1405 (4th Cir. 1987), cert. denied, 484 U.S. 1027 (1988).

155. 489 U.S. 378 (1989).
156. City of Canton v. Harris, 489 U.S. 378, 390 (1989).
157. 471 U.S. 1 (1985); see supra note 89 and accompanying text.
158. In Walker v. City of New York, 974 F.2d 293 (2d Cir. 1992), the court explained

Canton as requiring three elements. Walker v. City of New York, 974 F.2d 293, 297-98
(2d Cir. 1992), cert. denied, 113 S. Ct. 1387 (1993). These are (1) likelihood that a given
situation will exist, (2) either the situation on its face indicates a difficult choice will be
required or history of "employees mishandling the situation," and (3) wrong choice will
frequently result in constitutional wrong. Id.

159. Failure of training in this context often parallels failure of supervision and dis-
cipline. Cf. Walker, 974 F.2d at 300-01 (holding summary judgment not warranted
when discovery may show police agency tolerated officer perjury in criminal
prosecutions).

160. Cf. Merritt v. County of Los Angeles, 875 F.2d 765 (9th Cir. 1989).
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violent officers implicates both the supervisor 161 and the local govern-
ment.162 Similarly, supervisor failure to investigate citizen com-
plaints implicates both the supervisor 163 and the local government. 164

A final avenue of municipal liability of potential applicability to
the LTL context is suit over police policies for equipment use. As a
rule, police officers are required to carry weapons with them on and off
duty. Extension of this policy to unfit officers may create municipal
liability. 165 However, a weapons carrying policy, by itself, does not
per se signify municipal liability.166

Municipalities cannot claim qualified immunity.' 6 7 Hence, gov-
ernmental liability can exist even if the peace officers whose actions
caused the injury are immune from suit due to qualified immunity. 168

However, if the governmental employee's actions are found to have
been objectively reasonable and so not to have been a constitutional
tort, such as excessive force, municipal liability is nonexistent. 169 Of

course, this does not bar a plaintiff from suing under Section 1983 on
the basis that the unconstitutional policy resulted in deliberate indif-
ference to the likelihood of constitutional injury. 170

Third Party Suits

Bystanders who are injured by peace officers' use of excessive
force may sue under Section 1983 to recover damages from their inju-
ries.171 Typically, Section 1983 actions for wrongful death follow state
law requirements for standing, although in the absence of any state

161. See supra notes 134-38 and accompanying text.
162. See Gentile v. County of Suffolk, 926 F.2d 142 (2d Cir. 1991); Colburn v. Upper

Darby Township, 838 F.2d 663 (3d Cir. 1988), cert. denied, 489 U.S. 1065 (1989); Spell,
824 F.2d at 1383-1405; Batista v. Rodriguez, 702 F.2d 393 (2d Cir. 1983).

163. See supra note 146 and accompanying text.
164. See Fiacco v. City of Rensselaer, 783 F.2d 319 (2d Cir. 1986), cert. denied, 480

U.S. 922 (1987).
165. See Gibson v. City of Chicago, 910 F.2d 1510 (7th Cir. 1990).
166. See LaRocco v. City of New York, 468 F. Supp. 218 (E.D.N.Y. 1979).
167. Owen v. City of Independence, 445 U.S. 622, 637-44 (1980).
168. In Fann v. City of Cleveland, 616 F. Supp. 305 (N.D. Ohio 1985), the officers

who conducted a strip search per established policy and custom were given qualified
immunity due to lack of clearly established rule governing strip searches. Fann v.
Cleveland, 616 F. Supp. 305, 314-15 (N.D. Ohio 1985). However, the city was held liable
for violation of constitutional right. Id. at 313-15. See Parker, 862 F.2d at 1473-82
(holding that a county may be liable for actions of sheriff under section 1983, but the
county and the sheriff are immune from state tort liability under state law).

169. City of Los Angeles v. Heller, 475 U.S. 796 (1986), cert. denied, 476 U.S. 1154
(1986).

170. Cf. Ralph Goldberg, Monnell Liability When Individual Defendants are Found
Not Liable, in 4 Cirv. RIGHTS LrriG. & ATrORNEY FEES ANN. HANDBOOK 87, 89-91 (Nat'l
Law. Guild Civ. Lib. Comm. 1988).

171. Roach v. City of Fredericktown, 882 F.2d 294 (8th Cir. 1989); Grandstaffv. City
of Borger, 767 F.2d 161 (5th Cir. 1985), cert. denied, 480 U.S. 916 (1987).
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statute, federal common law will be the source of standing.1 72 Some
courts have permitted Section 1983 suits by parents and children to
proceed for personal loss due to wrongful death.173

Section 1981

Section 1981 provides, in pertinent part, that all persons shall
have the "equal benefit of all and proceedings for the security of per-
sons as is enjoyed by white persons." 174 A claim under Section 1981
requires a denial of a right protected by federal law, and that the de-
nial was caused or motivated by racial discrimination. Police use of
excessive force has been held in several cases to deny a right protected
by the statute. 175

SUMMARY: AN ExcEssivE FORCE TYPOLOGY

An examination of excessive force litigation applying the princi-
ples reviewed supra shows that these cases commonly involve six dif-
ferent types of fact situations. This basic liability typology includes:
* Use (or threat) of any force where subject offers no resistance.' 76

* Negligent use of normally non-lethal force resulting in death or seri-

ous injury.'177

* Excessive force as overreaction to subject resistance to peace officer
(continued past point of no-resistance). 178

172. See Steven H. Steinglass, Wrongful Death Actions and Section 1983, 60 IND.
L.J. 559 (1985).

173. Smith v. City of Fontana, 818 F.2d 1411, 1413-24 (9th Cir. 1987) (relating to
children), cert. denied, 484 U.S. 935 (1987); Trujillo v. Board' of County Comm'rs of
Santa Fe County, 768 F.2d 1186, 1187-90 (10th Cir. 1985) (relating to parents and sib-
lings). But see Cortes-Quinones v. Jimenez-Nettleship, 842 F.2d 556 (1st Cir. 1988) (re-
lating to parents), cert. denied, 488 U.S. 823 (1988).

174. 42 U.S.C. § 1981 (1988); see supra note 9.
175. See Leslie v. Ingram, 786 F.2d 1533 (11th Cir. 1986); Washington v. Starke,

626 F. Supp. 1149 (W.D. Mich. 1986), aff'd, 855 F.2d 346 (6th Cir. 1988); Haugabrook v.
City of Chicago, 545 F. Supp. 276 (N.D. IM. 1982). See Brian Spears, Application of
Section 1981 to Police Misconduct Litigation, 4 Civ. RIGHTs LMG. & Ai"roRNEY FEES
ANN. HANDBOOK 195 (Nat'l Law. Guild Civ. Lib. Comm. 1988).

176. See Graham, 490 U.S. at 396-97. See also Pastre v. Weber, 717 F. Supp. 992,
993-96 (S.D.N.Y. 1989) (discussing an arrestee beaten after high speed chase while of-
fering no resistance after capture), aff'd, 907 F.2d 144 (2d Cir. 1990).

177. A typical case involving allegations of negligent use of force resulting in death
are cases where a peace officer used a caratoid or "chokehold" to subdue a resisting
subject. See, e.g., McQurter, 572 F. Supp. at 1405-24. But see Raley v. Fraser, 747 F.2d
287, 289-90 (5th Cir. 1984) (holding multiple uses of chokehold during arrest not
actionable).

178. See, e.g., Haynes v. Marshall, 887 F.2d 700, 701-05 (6th Cir. 1989) (relating to
beating after resisting inmate shackled). But see Ball v. Tong, 677 F. Supp. 1177, 1178-
81 (N.D. Ga. 1988) (holding that section 1983 was not violated where officer use of
nightstick to overcome resisting subject was at most a "possible overreaction").
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* Intentional infliction of pain (excessive force) as summary
punishment.1

79

* Use of deadly force in situations where it is not permitted.' s °

* Failure to provide medical treatment for injuries from peace officer's

use of force.1 8 1

This basic liability typology reflects, in part, a threshold or "bright
line" approach used by the courts to legally define the types of situa-
tions where a jury can reasonably determine that excessive force was
used.18 2 Additional liability exposure arises from the relationship of
other officers to the officer allegedly using excessive force. For exam-
ple, officers who do not personally use excessive force may, nonethe-
less, be liable for failure to intervene, to supervise, or to properly
train.

All of these situations involve potential liability under state tort
law for the line peace officer, supervisors, and local government. In
Section 1983 actions, however, liability exposure is less extensive. Su-
pervisor and local governmental liability is dependent upon a showing
that these defendants should have been aware of the need for either
supervision or training - notwithstanding any line officer fault.
Thus, their liability in Section 1983 litigation is not coextensive with
peace officer liability.

III. LEGAL PRINCIPLES APPLICABLE TO LESS-THAN-
LETHAL FORCE WEAPONS

In overview, potential liability for the use of a less-than-lethal
force weapon ("LTL") is affected by: (1) LTL availability; (2) weapon
purpose; and (3) the officer-subject interaction context within which a
LTL may be used. Officer, supervisor, and governmental liability
most commonly result, in the LTL context, from an officer's overreac-

179. See, e.g., Bordanaro v. McLeod, 871 F.2d 1151, 1153-69 (1st Cir. 1989) (noting
that police officers had attacked bar patrons who had beaten up an off-duty officer), cert.
denied, 493 U.S. 820 (1989). This scenario differs from both "any force" or "excessive
force" in that it includes the subjective intent to use any or excessive force.

180. Garner, 471 U.S. at 11-12. See also Crumpton v. Gates, 947 F.2d 1418, 1419-24
(9th Cir. 1991) (discussing an allegation of police "death squad").

181. Gamble, 429 U.S. at 98-108; Benavides v. County of Wilson, 955 F.2d 968, 975-
76 (5th Cir. 1992) (holding deputies' violation of Eighth Amendment rights to medical
treatment not sufficient to show failure of training), cert. denied, 113 S. Ct. 79 (1992).
See also Demetrius v. Marsh, 560 F. Supp. 1157, 1158-61 (E.D. Pa. 1983) (holding a
Fourth Amendment claim a valid cause of action under Section 1983 for arrestee denied
medical treatment).

182. This differs from agency policy setting that typically recommends officers use
the "least necessary force" to achieve subject order compliance. Of course, juries may
consider the least necessary force argument as part of their determination of whether
excessive force was used. Juries are also likely to judge whether excessive force was
used by what injuries resulted from that force.
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tion to a subject's resistance. A few LTL cases also involve negligent
misuse of a LTL, gratuitous threats to use a LTL, or failure to provide
medical aid. But, the six liability scenarios that comprise the exces-
sive force typology are not all equally applicable to LTLs, which serve
only limited purposes and uses.
. LTL nonuse, when LTLs are available, may also have liability im-

plications. Thus, a peace officer's use of other force, including deadly
force, when the use of LTLs would have resulted in lesser injury,
presents yet other liability possibilities. A final liability concern is the
issue of supplier/manufacturer liability for defective LTLs.

OVERVIEW OF THE LTL LIABIrrY CoNTExT

LTL Availability

LTL availability is, in the first instance, determined by govern-
mental policy establishing which officers have access to LTLs and
under what conditions. Some LTLs may be routinely issued to line
officers, while other LTLs may be available only upon request to a su-
perior officer. Tasers, for example, are routinely issued to line officers
in only a few jurisdictions. '8 3 Mace may be issued to line-law enforce-
ment officers, but not to correctional officers. In some jurisdictions,
officers' purchases of LTLs may be tolerated, while in others, author-
ized. Hence, LTL availability varies significantly among jurisdictions
and agencies.

The Context of LTL Use

The appropriateness of LTL use is defined by the context within
which the officer-subject confrontation occurs. A preliminary typology
of officer-subject interactions in which a LTL may be used includes:

LAW ENFORCEMENT SCENARIOS CORRECTIONAL SCENARIOS

On-street encounter Assault on correctional officer
Suspect fleeing on foot Correctional riot or inmate (fight
Crowd control setting)
Hostage/barricade situation Correctional cell setting (inmate
Domestic violence call.' 84  movement)

183. Cf. McKenzie v. City of Milpitas, 738 F. Supp. 1293, 1297 (N.D. Cal. 1990) (not-
ing that Milpitas and Los Angeles are only jurisdictions in California to issue Taser to
line officers), aff'd, 953 F.2d 1387 (9th Cir. 1992).

184. DONALD 0. EGNER & LARRY W. WILLIAMS, STADARDl SCENARIOS FOR THE LESS-
LETHAL WEAPONS EVALUATION MODEL (Technical Memorandum 20-75, Battelle
Memorial Inst., United States Army Human Engineering Laboratory, Aberdeen
Proving Ground, Md., Aug. 1975).
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The one common element to all officer-subject confrontations is
that the subject is resistant to the officer's commands. The specifics of
the subject's resistance will, of course, vary. The subject's resistance
may (or may not) constitute a threat to either the officer or the public.
The subject may (or may not) be armed with a firearm or other
weapon. And the subject may (or may not) be fleeing. These three
variations in subject resistance will further vary by the degree of time
available for the officer to either obtain or use a LTL. For example,
even where an officer is issued a LTL, its use may be impractical in
stopping a fleeing felon. Conversely, many barricade situations offer
sufficient time for an officer to return to a patrol car to remove a LTL
from the car trunk or to contact superiors for a LTL not routinely
issued.

LTL Use Purposes

LTLs are, of course, alternatives to the use of deadly force weap-
ons, such as guns. LTL use often involves a subject who is armed with
a weapon other than a firearm (e.g., knife) and the subject refuses to
comply with a command to drop the weapon. LTLs also serve as alter-
natives to conventional, nonlethal force. This use of LTLs often occurs
where the officer uses the LTL to terminate a confrontation that might
otherwise escalate into a deadly force physical confrontation.

THE ExcEssIvE FORCE LIABILITY TYPOLOGY REVISITED

The excessive force typology set forth supra is not completely ap-
plicable to the use of LTLs. By definition, LTL cases do not involve
deadly force, although under some conditions LTLs can be lethal.-85

Intentional infliction of pain presents only limited novel issues of law
(compared to other means of intentional excessive force). Of the six
types of excessive force situations detailed supra, the most likely types
of LTL use resulting in liability claims are:
* Overreaction to subject resistance.
* Negligent use.
* Use of force against a nonresistant subject.
* Failure to provide needed medical treatment for injuries from the

use of force.

Not all of these four types of LTL excessive force are equally im-
portant. Negligent misuse of LTLs will occur only rarely, because its
occurrence will likely implicate LTL use contrary to operating instruc-
tions and warnings. Unlike firearms, the mere use of LTLs does not

185. See, e.g., Titcomb v. State, 222 N.Y.S.2d 596 (N.Y. Ct. App. 1961).
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imply any substantial likelihood of serious injury.1s6 In addition,
LTLs are not likely to be involved in allegations of excessive force
where the subject offered no resistance, because other means of exces-
sive force are more likely to be used. Hence, with nonresistant sub-
jects, either other types of force will likely be used (e.g., overly tight
handcuffs) or the situation will be better described as the intentional
infliction of pain in which LTL use will typically accompany other
means of excessive force.187 The primary exception to this analysis is
the gratuitous threat to use a LTL against a nonresistant subject.

LIAILITY ANALYss: LTL USE

The discussion here of LTL legal issues is primarily of LTL use
from officer overreaction to a subject's resistance and intentional med-
ical treatment failure. LTL negligent use and intentional infliction of
pain are also briefly discussed. The analysis of legal liability distin-
guishes between liability of line officers, supervisors, and governmen-
tal bodies.

A scenario approach is used here to illustrate the relevant legal
principles in the LTL context. This approach adopts an "escalation
model" to examine the increasing levels of confrontation that an officer
may face. This model ultimately focuses upon the "stimulus" of the
subject's resistance to an officer's commands or presence. The key to
this model is the situation facing the officer at the point where a deci-
sion is made about the use of force. This approach differs from that of
a continuum of force choice model, that stresses the scope of the force-
responses among which an officer chooses. This later model implies a
requirement for an officer to affirmatively consider and discard lesser
force alternatives before proceeding to use any level of force.188

186. This is not true of all LTLs under all circumstances, however.
187. See Davis v. Mason County, 927 F.2d 1473 (9th Cir. 1991), cert. denied, 502

U.S. 899 (1991).
188. See WamALm A. GELLER & MICHAEL Scorr DEADLY FORCE: WHAT WE KNow: A

PRACTIONER'S DESK REFERENCE ON POLICE-INVOLVED SHOOTINGS 309-18 (1992); Law-
rence C. Trostle, The Force Continuum: From Lethal to Less-than-Lethal Force, 6 J.
CONTEmp. CRns. J. 23 (1990). The British Columbia Police Commission Report states
that training based upon a continuum model ("incremental model") of the use of force
can result in officer underutilization of force and subsequent injury to the officer. Rec-
omrnendations of the Committee on the Use of Less Than Lethal Force by Police Officers
in British Columbia, B.C. POLICE COMM'N, July 1990, at § 4.2. As a practical matter,
the choice of models determines where the burden of proof lies in assessing the rele-
vance of force choices available to the officer. That is, the situational model requires
only that the officer show that the force selected was a reasonable choice. The availabil-
ity of alternatives is irrelevant. The plaintiff must show that the availability of these
alternatives makes the force actually used to have been unreasonable. In contrast, the
continuum model requires the officer to show that the choice of lesser force would have
been either unreasonably dangerous or probably ineffective.
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Officer Liability

In brief, officer liability for an overreaction to a subject's resist-
ance to the officer's commands requires a finding that the officer's ac-
tions went beyond what was reasonaby necessary. Liability for failure
to provide medical assistance requires a finding that the officer knew
(or should have known) the subject required medical help and the of-
ficer was indifferent to that need. Liability for the negligent use of
force requires a finding that the officer did not follow a reasonably pru-
dent course of action in the LTLs use.

Officer Overreaction as Excessive Force

Excessive force as officer overreaction can be defined as force used
in response to subject resistance that exceeds that necessary to over-
come resistance. In one illustrative case, excessive overreactive force
was used to subdue a subject who, while handcuffed, resisted officer
efforts to remove him from a patrol car. The subject's resistance con-
tinued in the stationhouse where he used profanities and refused to
cooperate during booking. The officers then smashed his face into a
glass window, after which they tripped the subject and beat him while
on the floor.' 8 9 The crux of this type of excessive force is that it occurs
in the heat of the moment, a response to the subject's actions.

Some situations pose greater degrees of subject resistance than
others, with differing implications for officer safety. Officer-subject in-
teractions begin with the officer's effort to command the attention and
responsiveness of the subject. At one extreme, the subject may offer
no resistance to the officer. As noted, any use of force, including LTL
use, is unreasonable where the subject offers no resistance.1 90 At the
other extreme, the subject responds with deadly force; in this case,
officer use of a LTL is unlikely and may be ill advised. In between, the
officer's judgment about the need for force must roughly calculate the
amount of force needed.

As the officer-subject confrontation unfolds, the potential (foresee-
ability) for the situation escalating to a more violent situation may
change. As the situation escalates, the reasonableness of the use of a
LTL or another means of force will increase. The following Scenarios
will attempt to demonstrate when the use of a LTL will be reasonable
or unreasonable.

SCENARIO 1: SUBJECT VOCALIZES RESISTANCE: The most common
LTL use-overreaction Scenario occurs at an on-street encounter. The
subject either vocalizes resistance to the officer's command or does not

189. See Molton, 839 F.2d at 24243.
190. See supra notes 120-21 and accompanying text.

[Vol. 28



LESS-THANLETHAL FORCE WEAPONS

physically comply with a command such as "spread them." The officer,
after a short period, uses a LTL such as a stun gun (e.g., Taser) or a
chemical spray (e.g., Mace) to force compliance with the command.

Relevant legal considerations include whether the officer was rea-
sonable in believing that the use of lesser forms of force or persuasion
should not have been attempted before LTL use. Among factors affect-
ing this decision will be the officer's reasonable belief that:
* Continued persuasion efforts would have been futile and might have

led to subject attack on the officer.
* He or she might have been at personal risk in using nondeadly force

(e.g., attempting to handcuff subject) that could allow the subject to
attack the officer.

* The subject may have access to a weapon not seen by the officer.
* Other types of force could have resulted in greater injury to the

subject.

The reasonableness of the officer's beliefs about the appropriate-
ness of LTL use will vary depending upon the subject's characteristics,
the officer's physical capabilities relative to the subject's, the officer's
prior experiences in analogous situations, and even the officer's prior
knowledge of the subject. For example, a short officer faced with a six-
foot-five-inch tall subject who has a reputation for aggressive behavior
has a reasonable need to use a LTL rather than rely on personal
strength. In another situation, the officer's experience with the tenor
of the subject's vocalized resistance would provide a reasonable basis
for believing that further efforts at persuasion would not be effective
and could lead to a dangerous escalation of the confrontation. Of
course, the record of the officer's experience should support the con-
tention that the officer has previously shown an ability to distinguish
between confrontations requiring LTL use and nonuse.191

SCENARIO 2: SUBJECT INITIALLY PHYSICALLY RESISTS OFFICER:

The subject may respond to the officer's commands with limited physi-
cal resistance such as pushing the officer away and saying, "don't
touch me." The officer responds to the subject's resistance by begin-
ning the deployment of a LTL, such as a stun gun or a chemical spray.
No physical struggle occurs. The subject then states a willingness to
submit to the officer's command, but the officer continues deployment
and uses the LTL.

The reasonableness of the officer's continued use of the LTL is
tested by whether the subject is perceived as likely to renew resist-
ance. The likelihood of renewed resistance must also be weighed

191. For example, prior allegations of officer misuse of LTLs in similar situations
are few, if any.
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against the likelihood of injury to the subject. Thus, while the use of a
chemical spray may be appropriate where the officer has a reasonable
fear of renewed resistance, use of a LTL such as a baton is less so. The
officer should be able, however, to articulate a basis for the fear of
renewed resistance.

SCENARIO 3: CONFRONTATION EsCALATEs: The subject offers lim-
ited verbal or physical resistance to the officer. The officer continues
efforts to persuade the subject to comply with his or her commands.
However, the subject becomes progressively more resistant and ver-
bally abusive. The subject may even become physically demonstra-
tive, signifying a willingness for physical confrontation. The officer
finally resorts to a LTL in order to enforce command compliance.

The reasonableness of the officer's recourse to a LTL rests primar-
ily upon the reason for the initial command. If the officer-initiated
confrontation was itself reasonable, the officer's subsequent actions
are appropriate. For example, if the officer's command was based
upon probable cause to an arrest or reasonable suspicion for stop and
frisk, the officer is entitled to use reasonable force. For either of these
two variations, the escalation Scenario provides a reasonable basis for
use of a LTL.

If the officer's command was for another reason, such as keeping
crowd control, the officer's use of a LTL may be based upon commis-
sion of a new crime from the subject's actions. For example, a loud
refusal to comply with the officer's command may be a breach of the
peace, justifying an arrest and use of force. However, if the subject is
committing no crime in resisting the officer's command, no use of force
is authorized,, regardless of whether a LTL or other type of force is
used.

The availability of different types of LTLs may make officer use of
a LTL more likely than otherwise. Very few officers would use a
deadly force weapon in this last Scenario variation. Most officers
would not use physical force or weapons such as a baton, because of
the potential of significant physical damage. However, the use of a
chemical spray is less likely to result in serious physical injury, so that
its use is less inhibited. As a practical matter, in the absence of signif-
icant injury, an officer's use of a chemical spray in this last variation is
not likely to be successfully challenged except where allegations are
made of racial motivations, prior relationship with the subject, or an
officer's history of excessive force use. These latter factors may indi-
cate the intentional use of excessive force, not a simple escalation
Scenario.

SCENARIO 4: SUBJECT INITIATES PHYSICAL CONFRONTATION, THEN

CEASES RESISTANCE: The subject initiates a limited physical confron-
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tation with the officer. After the subject has ceased any physical con-
frontation, the officer uses a LTL already deployed or newly drawn,
such as a chemical spray or stun gun.

Although the facts of this Scenario differ from that of the prior
Scenario 2, the same analysis applies. That is, the officer's justifica-
tion for LTL use rests upon a reasonable apprehension of renewed
physical confrontation. The fact that the subject initiated the physical
confrontation, however, increases the reasonableness of any appre-
hension that the officer may have and the likelihood that he or she will
use a LTL. Again, the use of a chemical spray is less likely to be ques-
tioned than the use of a stun gun or baton. This is because the officer's
use of the LTL in self-defense is reasonable in all but exceptional situ-
ations where the subject is physically unlikely to injure the officer and
more traditional methods of defense would have been appropriate.
Even here, in the absence of any significant physical injuries, the of-
ficer's use of a LTL will be considered reasonable - as evidenced by
the absence of serious injury. And, chemical sprays are less likely to
result in serious injury than are stun guns or batons.

SCENARIO 5: SUBJECT INITIATES ENCOUNTER BY ATTACK ON OF-

FICER: The subject's attack on the officer varies from Scenario 4 in
that the attack on the officer is not a close attack. For example, the
subject may be throwing stones at the officer. The officer responds by
ordering a halt to the attack. The attack continues, the officer ap-
proaches the subject, and the officer uses a LTL. If the attack consti-
tutes some danger to the officer, the officer is obviously entitled to use
force. An alternative rationale is that the attack on the officer consti-
tutes a crime for which the use of force is authorized to enforce an
arrest. The reasonableness of the specific LTL used will depend upon
the relative strengths of the subject and the officer. Where the officer
is physically unable to approach the subject, alternatives such as
plastic bullets may be authorized even though deadly force is not (e.g.,
no serious physical danger to officer from attack).

SCENARIO 6: SUBJECT CREATES A HOSTAGE/BARRICADE INCIDENT:

A combined hostage/barricade confrontation does not involve an on-
street situation. Regardless of where the incident begins (on-street or
off), a barricade situation requires a location with limited access to the
subject. The officer's goal is to force the subject to leave the barricade
location and cease resistance. The potential for harm to the hostage
favors the use of a LTL as an alternative to deadly force. The primary
LTLs in this Scenario are plastic bullets, chemical canisters such as
tear gas grenades, and stun grenades. Logistics rule out the use of
stun guns, chemical spray, or batons.
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If deadly force could be reasonably used, LTL use is also reason-
able. However, the choice of a specific LTL may be inhibited by the
possibility of injury to the hostage. The logistics of the barricade loca-
tion may also limit the choice of LTLs.

SCENARIO 7: OFFICER RESPONDS TO DISTURBANCE CALL: At the
scene of a disturbance call, such as domestic violence call,192 the sub-
ject refuses to comply with officer's command. The subject may also
threaten the officer. The essential elements of this Scenario comprise
an escalating confrontation, with one complication - the victim may
also turn against the officer. At some point, the officer uses a stun gun
and/or chemical spray against the subject.

There can be at least three separate reasons to justify the use of a
LTL. These reasons include the officer's belief that the LTL is needed
for self-defense, to protect a third party (e.g., subject's spouse), or to
arrest the subject for committing a crime such as assault. The officer's
belief in the need for LTL use rests, however, upon a showing that
alternatives such as continued persuasion efforts, pressure compli-
ance holds, or withdrawal from the scene were considered and reason-
ably discarded.

SCENARIO 8: OFFICERS TRY TO MovE INMATE: Correctional officers
are ordered to move an inmate from one location to another. The in-
mate, when informed of the move, refuses to cooperate and leave the
cell. The officers display a LTL and again ask the inmate to cooperate.
The inmate refuses to cooperate and a LTL is used.

Unlike prior scenarios, the use of a LTL to move an inmate is
likely to be subject to supervisory direction or agency policy directives
that reflect a considered weighing of the potential costs and benefits
associated with LTL use. Many correctional agencies are able to docu-
ment the type of injuries to staff or inmates that can occur when con-
ventional force is used to enforce cell transfers. Because the LTL use
results from policy decisions, the allegation of overreaction is unlikely
to prevail, except where there is multiple applications of the LTL.

SCENARIO 9: LTL USED TO CALM INMATE: An inmate begins to act
in a destructive manner while in cell. The inmate attempts to set fire
to the mattress and bedclothing. The inmate attempts to destroy the
cell plumbing or windows. The corrections officers warn the inmate
that continued destructive behavior will result in use of a LTL. The
inmate continues to destroy the cell and a LTL is used. Where a
chemical weapon is used, the officers may be fearful of removing the
inmate from the cell until they can be certain that violent behavior is

192. Other common types of disturbance calls include bar fights or street corner
arguments.
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ended.' 93 Where a stun gun is used, the inmate may be safely moved
from the cell to a more secure location.

The reasonableness of the correctional officers' actions to calm an
inmate is determined by the degree of threat posed by the inmate.
Where the inmate's behavior is such that his actions suggest potential
self-danger, calming actions are justified. 194 But where the inmate
does not constitute a physical threat to others or himself, the extent of
calming actions authorized is much narrower. 195 In between these
two extremes, considerable discretion exists for the careful use of
LTLs. Alternatively, the inmate may be said to be committing a crime
- destruction of government property. The use of a LTL is appropri-
ate to restrain the inmate from committing further damage.

Negligent Use of LTLs

The crux of negligent use of a weapon is carelessness, not malice.
The standard of care by which negligence is measured is that action
which a trained officer is expected to follow.19 6

SCENARIO 10: NEGLIGENT USE OF LTLs: The officer uses a LTL in
a manner inconsistent with use directions and warnings. For exam-
ple, a Taser is not to be used in a manner implicating the area around
the eyes. The Taser is not to be used when the subject is soaked in a
flammable substance, including aerosol sprays.197

Any knowing use contrary to the instructions specified above is
evidence of negligence. Other contra-indicated uses of a LTL include
the use of chemical spray agents in unventilated areas. The use of a
chemical spray agent in areas where ventilation is poor can result in
destruction of the respiratory tract.' 98 A third example of negligent
use is the firing of a chemical spray directly into the face and eyes.
This can cause permanent loss of sight and other injuries. 199 Loss of
vision may also result from exposure to high dosages of a chemical
spray in an enclosed space. 200

193. See Greear v. Loving, 391 F. Supp. 1269, 1271 (W.D. Va. 1975) (holding inade-
quate a record for summary judgment where district court relied on officer's testimony),
rev'd on other grounds, 538 F.2d 578 (4th Cir. 1976).

194. Id.

195. See Slakan v. Porter, 737 F.2d 368 (4th Cir. 1984), cert. denied, 470 U.S. 1035
(1985).

196. See supra note 119 and accompanying text.
197. See Reviewing Taser Usage, 40 LAw & ORDER 112 (July 1992).
198. See Titcomb, 222 N.Y.S.2d at 605-06.
199. See Wall v. Zeeb, 153 N.W.2d 779 (N.D. 1967).
200. See District of Columbia v. Colston, 468 A.2d 954 (D.C. Cir. 1983).
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Use of Force Against Nonresistant Subject

The use of force against a nonresistant subject is an unreasonable
use of force. This type of force is not a legitimate purposeful use of
force, such as for overcoming resistance to an arrest.

SCENARIO 11: LIABILITY FROM INTENTIONAL THREAT TO USE A LTL:
A nonresistant subject is threatened by an officer with LTL use
against the subject. The LTL is not used, but the subject reasonably
fears its use. No physical injury results. However, emotional injury is
claimed.

The threat to use a LTL differs in several significant respects from
the threat to use a firearm. First, as a practical matter, the level of
fear from a firearm use threat is likely to be far greater than the
threat to use a nondeadly weapon.201 Second, a number of cases in-
volving police threats to use a firearm occurred in situations where the
police failed (or refused) to identify themselves, increasing the level of
resultant fear. 202 A threat to use a LTL is far less likely to involve
nonidentifying officers. Conversely, an officer's threat to use a firearm
may often be justified by the need to ensure that the situation is
"wholly stable and controlled."203 An officer's threat to use a LTL,
such as a stun gun or chemical spray, against a nonresistant subject is
more likely to be gratuitous, because it can not be as easily justified on
the basis of a need to control the situation.

Officer Indifference to Medical Needs

Officer indifference to medical needs differs from intentional in-
fliction of pain in that actual intent to cause harm is not required. A
culpable state of mind may be inferred from the failure to provide
medical aid in circumstances where a reasonable person would have
recognized the need for aid.20 4

SCENARIO 12: OFFICER USES LTL AND TRANSPORTS SUBJECT TO

JAIL: An officer uses a LTL, such as a chemical spray or stun gun, to
subdue a subject. The subject is then transported to jail. No medical
assistance or review is provided to the subject.

Significant medical damage from the application of a LTL, such as
a chemical spray or stun gun, can occur if the subject is not medically
treated. Where chemical spray agents are used, the irritant agent
may persist for some time. Injury may result unless the irritant is

201. A few decisions limit the applicability of section 1983 remedy where the resul-
tant injury was only "temporary emotional distress." Hunojosa v. City of Terrell, 834
F.2d 1223, 1229 (5th Cir. 1988), cert. denied, 493 U.S. 822 (1989).

202. See McKenzie v. Lamb, 738 F.2d 1005 (9th Cir. 1984).
203. Hinojosa, 834 F.2d at 1231 n.13.
204. See supra note 181 and accompanying text.
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washed out. Where the Taser is used, the subject must have the Taser
darts removed and be checked for damage caused by the electrical
shock from the Taser.205 Once the subject has been brought under
control, the officer should check to see if first aid assistance is re-
quired.20 6 Court testimony indicates that at least two deaths have
occurred in California from the use of a Taser.20 7 New York state has
outlawed the Taser due to its possible effect upon persons with heart
conditions.

208

An officer's failure to ensure that the subject receives prompt
medical treatment is rarely excusable. Direct transportation of a
Tasered or Maced arrestee without a medical examination can be con-
sidered to be either unreasonable or deliberate indifference to medical
needs (depending upon which standard applies).

SCENARIO 13: OFFICER USES CHEMICAL SPRAY AGAINST INMATE

WITHOUT SUBSEQUENT MEDICAL AID: Scenarios 8 (Inmate movement)
and 9 (Calming inmate) describe two uses of LTLs in the correctional
setting. In either scenario, the correctional officer may neglect to pro-
vide medical aid to the inmate against whom the LTL was used. The
principles applicable to a law enforcement officer's failure to provide
medical aid (Scenario 12) apply to the correctional context as well. In
this setting, however, medical services may not be as readily available
as they are in the outside world where hospital emergency rooms can
be used. Thus, planned uses of LTLs (e.g., for cell moves) should be
scheduled so that medical assistance can be provided as needed.

Supervisor Liability

Supervisor liability for an officer's use of excessive force with a
LTL is primarily one of failure to supervise. Failure of supervision
may be either on-scene or incident-prevention failures. On-scene su-
pervisory failures typically involve inexcusable nonaction in the pres-
ence of excessive force use by a subordinate. Prevention failures
typically involve supervisory awareness of the potential for future in-
cidents of excessive force (e.g., prior officer behavior) and the absence
of measures to deter excessive force incidents.

205. In McKenzie, the City is reported to have a policy requiring medical treatment
of any subject against whom a police officer has used the Taser. McKenzie, 738 F. Supp.
at 1296 n.1.

206. Models for Management: IACP Model Non-Lethal Restraint Weapons Policy IV
(C), 55 POLICE CHIEF 79 (Aug. 1988).

207. McKenzie, 738 F. Supp. at 1296.
208. People v. Sullivan, 500 N.Y.S.2d 644, 647 (N.Y. App. Div. 1986), rev'd on other

grounds, 503 N.E.2d 74 (N.Y. 1986). See also McCranie v. State, 322 S.E.2d 360, 361 n.
1 (Ga. Ct. App. 1984) (noting that a Taser is classified as a deadly weapon by state
prison system).
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Policymaking supervisors may also be liable for failure to estab-
lish a policy regulating uses of LTLs. The chief executive officer of a
peace officer agency is often responsible for setting policies about the
availability and use of LTLs. As noted supra,20 9 failures in policy set-
ting that are causally linked to an excessive force incident can result
in supervisor liability. However, supervisor liability for failures in
policy setting parallels that of governmental liability. The subsequent
discussion of governmental liability also sets forth the principles ap-
plicable to policymaker personal liability.210

SCENARIO 14: FAILURE TO INTERVENE AT SCENE: A supervisor ar-
rives at a scene where a subordinate officer has an unused LTL
deployed. The subject is either nonresistant or secured by handcuffs.
The subordinate officer uses the LTL. No orders are given by the su-
pervisor about LTL use.

The reasonableness of the supervisors nonaction is dependent
upon the clarity of the situation. First, the supervisor may require
some time to understand what is happening and to realize that LTL
use is not warranted. But where the potential danger from the subject
is ambiguous, the supervisor is warranted in leaving discretion to use
the LTL to the subordinate officer. If the supervisor has sufficient
time and the subject presents no danger, the supervisor must
intervene.

211

SCENARIO 15: FAILURE TO SUPERVISE UNAUTHORIZED LTL: An of-
ficer possesses a LTL such as a "blackjack" that is not issued by the
department. The supervisor knows that the officer (or other officers)
possesses the LTL, but does not act to relieve the officer of the LTL or
warn against its possession or use. The LTL is used with excessive
force.

A supervisor's negligence in controlling subordinates' use of LTLs
can result in personal liability where that negligence is part of the
causal chain resulting in excessive force LTL application.212 Supervi-
sor liability rests upon the foreseeability of the possibility of excessive
force with use of the unauthorized LTL and the resultant duty to act.
One basis for foreseeability derives from the absence of officer training
in the use of the unauthorized LTL. As a general rule, possession
equals use, which further equates with the potential for misuse due to
lack of training.213 The supervisor's awareness of the possession of an

209. See supra notes 142-45 and accompanying text.

210. See infra notes 218-20 and accompanying text.

211. Cf. McQurter, 572 F. Supp. at 1416-18 (relating to a chokehold).

212. See supra notes 130-46 and accompanying text.

213. See Hardeman v. Clark, 593 F. Supp. 1285 (D. D.C. 1984).
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unissued LTL places this scenario under the general rule requiring
training.

SCENARIO 16: FAILURE TO DISCIPLINE: A correctional officer uses a
LTL, such as a chemical spray or water cannon, against an inmate or
inmates beyond the LTL's reasonable use. The supervisor is aware of
LTL misuse, but does not discipline the officer. A second event occurs
involving the same misuse of a LTL.

The supervisor knew from the prior event that misuse of a LTL
had occurred and could occur again. The supervisor's failure - or
"corrective inaction" - was unexcused and contributed to the second
excessive force incident. 2 14

Governmental Liability

Governmental liability for an officer's use of excessive force with a
LTL is primarily based on a theory of failure to either (1) train the
officer (or the officer's supervisor) or (2) establish a policy that limits
dangerous or unnecessary use of the LTL. One of the few cases explic-
itly discussing LTL training is McKenzie v. City of Milpitas,2 15 in
which Taser policies and training were critically examined. 2 16 In Mc-
Kenzie, the city police had a policy of arming line officers, including
probationary officers, with Tasers. The officers were allowed to carry
the Taser in hand while on patrol, thus limiting officer use of alterna-
tive techniques such as pressure compliance holds or even chemical
sprays. Taser training consisted of distribution of the police policy on
its use and two-hour training discussions of this policy among officers.
Officers had to pass a written test on Taser use and policy before being
issued the weapon. No officer had ever failed the test. The court held
that this totality of gaps in the city's Taser policy permitted a jury to
determine that the city policy was a cause of excessive force in officers'
using the Tasers against them.2 17

SCENARIO 17: FAmURE OF TRAINING n LTL USE: An agency pro-
vides no formal classroom-provided training in LTL use. Instead, it
adopts a "field training" plan to use field training officers, supervisory
review, and written tests.

Officer training in the use of LTLs is required because of the fore-
seeabiity of LTL misuse resulting in excessive force. To meet a rea-
sonableness test, agency LTL training must be implemented and the

214. Slakan, 737 F.2d at 373. But see Fraire, 957 F.2d at 1278 (noting that the
failure to discipline for one incident of officer wrongful action was not sufficient to
demonstrate a general policy).

215. 738 F. Supp. 1293 (N.D. Cal. 1990), aff'd, 953 F.2d 1387 (9th Cir. 1992).
216. McKenzie, 738 F. Supp. at 1295-1302.
217. Id. at 1301.
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training should include instruction on the legal limits to the use of
LTL force. "Sham" training is not adequate training, especially where
it fails to train in legal limits on the use of force. 218

SCENARIO 18: ALLEGED INADEQUACY OF FORMAL CLASSROOM

TRAINING IN LTL USE: A line officer's use of a LTL results in excessive
force. Governmental liability is alleged based upon the inadequacy of
the LTL training provided.

Court decisions about the adequacy of training tend to draw sharp
distinctions between virtually no training and some training.219 As
long as the agency makes a good faith effort to provide training in LTL
use, inadequacies in training will usually be considered to be mere
negligence. This is a lesser level of governmental fault than the gross
negligence required to justify federal law liability.2 20

SCENARIO 19: SELECTION OF SUPERVISORS WITHOUT LTL TRAINING:
A subordinate officer, in the presence of supervisory officers, misuses a
LTL, resulting in excessive force. Neither the subordinate nor the su-
pervisors had extensive training in the use of the LTL, although LTL
training was part of basic training for recruits.

Incomplete training of a subordinate officer does not necessarily
imply gross negligence required for governmental federal law liability.
Some deficiencies in training may be supplemented by supervisor
oversight. But where supervisors are themselves lacking in LTL
training and LTL use is common, gross negligence may be inferred
and governmental liability found.2 2 1

SCENARIO 20: FAILURE TO PROVIDE TRAINING IN ALTERNATIVES TO

LTLs: An officer intervenes in a mild disturbance initiated by a sub-
ject who is intoxicated. The officer does not attempt to use persuasion
to resolve the disturbance. The officer's directives to the subject raise
the violence potential of the disturbance. The officer then uses a LTL
to enforce an order to end the disturbance.

Whatever the officer's own liability may be, federal law govern-
mental liability is not present. While plaintiff contends that a prop-
erly trained officer could have resolved the situation with persuasion
or pain compliance holds, this is not legally persuasive. At most, the

218. See Davis, 927 F.2d at 1483.
219. McKenzie, 738 F. Supp. at 1300-01.
220. See Mateyko v. Felix, 924 F.2d 824, 826-29 (9th Cir. 1990) (noting that training

consisted of three to four hours of instruction on Taser but lacked information about
effect of Taser on human body), cert. denied, 502 U.S. 814 (1991); Lewis v. City of Irvine,
899 F.2d 451,455 (6th Cir. 1990) (noting whether officer's training was sufficient had no
bearing on plaintiffs failure to train claim); Beddingfield v. City of Pulaski, 861 F.2d
968, 971-72 (6th Cir. 1988) (noting plaintiffs argument that the city's decision not to
send personnel to jailer's school constituted a deliberate policy to inadequately train its
staff was unsupported by the evidence).

221. See McQurter, 572 F. Supp. at 1420-21.
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failure of the agency to provide training in lesser levels of force is mere
negligence.222

Special LTL Concerns

Some special liability issues exist with respect to specific LTLs.
These specific LTLs include plastic bullets and metal flashlights.

Plastic Bullets

Plastic bullets are a special liability concern because their use
may occasionally result in death or serious injury. The most likely
situation where this can occur is when plastic bullets are used in
crowd control.223 Liability for the line officer is not likely in the crowd
control scenario, because the officer was not negligent in its use and
typically was ordered to fire plastic bullets to disperse a crowd. Liabil-
ity for the supervisor or government will be largely dependent upon
the reasonableness 224 of the order to use plastic bullets and whether
supervisory training included information about the likelihood of seri-
ous injury resulting from plastic bullet use. One danger with plastic
bullets and other projectile launchers/impact weapons is their use
over short distances where their launch force has not been dissipated.

Metal Flashlights

Metal flashlights serve several utilitarian purposes, the most ob-
vious of which is illumination in dark areas. Metal flashlights can
also be used as LTLs similar to the way that batons are used. Officers'
use of batons as a defensive weapon is the subject of considerable
training and policy directives.225 The parallel use of metal flashlights,
however, has had less attention.226 Research indicates that metal
flashlights have the potential to produce greater injury than most ba-
tons. 2 2 7 As information about the problems of metal flashlights be-

222. See Parker v. District of Columbia, 850 F.2d 708 (D.C. Cir. 1988), cert. denied,
489 U.S. 1065 (1989).

223. Plastic bullets have resulted in death when used by the Israeli army to break
up demonstrations of Palestinian Arabs. See also In Maryland: Woman Killed by Non-
lethal Rubber Bullet Fired by Officer, 26 CRIME CONTROL DIGEST 9 (Sept. 7, 1992).

224. Part of the "reasonableness" determination will be whether the use of other,
less likely to result in serious injury LTLs was feasible.

225. See, e.g., NAPLES, FLA., POLICE DEP'T GEN. ORDER GO-009, at 2-3 (Nov. 29,
1989) (establishing guidelines for the use of the Monadnock PR-24 and Pr-24X batons.
This directive does, however, permit baton use with "control holds" against "reluctant or
resisting offenders").

226. For a contrary view, see John G. Peters, Jr. & Michael A. Brave, Flashlights
and Police Liability, 61 POLICE CHIEF 46 (May 1994).

227. Terry C. Cox et al., Police Use of Metal Flashlights as Weapons: An Analysis of
Relevant Problems, 13 J. POL. Sci. & ADmIN. 244 (1985).
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comes more widespread, governmental liability for failure to train in
and set policies for their use will increase.228

SoME FUTURE LITIGATION ISSUES

LTL availability and use present a number of potential legal is-
sues that to date have been rarely contested. These include questions
about nonuse of LTLs, LTL availability, and manufacturer liability.
Definitive analysis of these issues is not now possible, because court
opinions that discuss these issues are almost completely lacking.
Some preliminary definition of the likely issues is possible, however.

Liability Analysis: Failure to Use LTLs

A peace officer's nonuse of LTLs may be questioned where physi-
cal injury or death results from either (1) conventional force or special
attack skills (e.g., karate) or (2) deadly force. The contention is that
the officer has a duty to use an available LTL where its use will reduce
the likelihood of serious injury.

SCENARIO 21: EMOTIONALLY DISTURBED SUBJECT SHOT: An officer
responds to a disturbance call. At scene, the officer is faced by an emo-
tionally disturbed subject who is wielding a nonfirearm weapon. The
subject refuses to comply with the officer's command to drop weapon.
The officer has a stun gun available, but does not use it to force the
subject to comply with order. After an extended period of time, the
subject still wielding weapon approaches officer. The officer uses a
firearm to subdue defendant.

The "reasonably necessary" standard for testing whether an of-
ficer used excessive force implies that other alternatives be consid-
ered. As a practical matter, this means that LTLs must be considered
before resort to lethal force is made. An officer may now have to ex-
plain why a LTL weapon was not used, assuming it was available.
This is not a legal issue; it is a fact question. The degree of "proof"
needed to justify any force used may now be higher where juries have
expectations relating to LTL availability. Indeed, failure to use a LTL
may result in the loss of a self-defense justification for the use of
deadly force. 229

228. Id. at 248 (discussing Wellington v. Daniels, 717 F.2d 932 (4th Cir. 1983)).
229. See Frank G. Zarb, Jr., Note, Police Liability for Creating the Need to Use

Deadly Force in Self-Defense, 86 MICH. L. REv. 1982 (1988) (citing Young v. City of Kil-
leen, 775 F.2d 1349 (5th Cir. 1985) (discussing civil liability)). But see Greenidge v.
Ruffin, 927 F.2d 789, 792-93 (4th Cir. 1991) (discussing exclusion of certain evidence of
the events which lead up to the moment when the officer mistakeningly shot appellant
while believing that he was reaching for his gun).
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As a practical matter, officer nonuse of LTL can implicate the
training that the officers have received in the use of LTLs and agency
policy regarding their use. Hence, governmental liability is also at is-
sue where governmental policies "cause" LTL nonuse. Where the of-
ficer followed policy in nonuse of the LTL, the officer is not liable
under a theory of conditional privilege, but the agency may be liable if
the policy is itself considered to have been unreasonably dangerous.

Liability Analysis: Nonavailability of LTLs

In the near future, LTLs are likely to become much more preva-
lent than is the case today. Indeed, in many jurisdictions, they may be
as commonplace as sidearms and batons. When LTL availability be-
comes commonplace, but LTLs are not available in a specific jurisdic-
tion, municipal agencies and bodies may have to defend themselves
from both negligence and deliberate indifference allegations for LTLs
non availability based upon the following:
* Failure to provide LTLs.
* Failure to maintain LTLs.
* Failure to train in use of LTLs as alternatives to lethal weapons.

Typical scenarios involving failure to provide LTLs, failure to
train, etc. are situations where the officer could have used a LTL as an
alternative to other types of force, including deadly force. These po-
tential scenarios include:
* Inmate taken out of cell.
* Hostage/barrier.
* Disturbance call.
* Escalating confrontation.

One variation of nonavailability of LTLs is where officers, who
carry LTLs while on-duty, are only required to carry firearms, but not
LTLs on off-duty. The argument is that if an agency recognizes the
need for LTLs while an officer is on-duty, the same need exists for any
off-duty encounters the officer may initiate as an official action; the
weapon carrying requirement clearly contemplates the likelihood of
such incidents. As a practical matter, the concern about LTLs for off-
duty officers is limited to chemical sprays such as Mace. Other LTLs
such as batons or stun guns are too bulky to carry at all times. One
answer to an argument equating off-duty with on-duty access to a LTL
is to limit the types of incidents in which an off-duty officer is expected
to react to serious crimes in progress. These would be incidents in
which the use of deadly force would be potentially appropriate. But in
lesser incidents such as a minor disturbance, officer involvement
would not be required; any escalation of the incident into a deadly

1995] 783



CREIGHTON LAW REVIEW

force scenario would not then occur. Of course, this raises the ques-
tion of when an officer is required to intervene and protect the public.
The argument may then be that the minor incident first observed by
the officer could have been stopped with, at worst, application of a
chemical spray. The officer's failure to intervene permitted the inci-
dent to grow in scope, culminating in a more serious disturbance that
resulted in serious injury and even deadly force. There are no re-
ported cases dealing with these issues.

Liability Analysis: Supplier Liability

Manufacturers of commercial products are expected to design
their products to minimize the likelihood of unanticipated injuries to
the products' users or other parties. Failure to take all reasonable
steps to reduce product-caused damages can result in product liability
for the manufacturer. Proof of this negligence in manufacturing im-
poses absolute liability upon the manufacturer. 230

Product liability principles apply to LTLs. An officer or govern-
mental body charged with negligent use of a LTL may contend that
any negligence in weapon use was the fault of the manufacturer, not
the officer or agency. Where the plaintiff has not brought suit against
the manufacturer, an officer or governmental-defendant can implead
the manufacturer to force the manufacturer to take the place of the
original defendant. 231

The most common form of product liability involves product de-
fects that only arise under specified use conditions. Manufacturers
are required to warn users of their products of any limitations upon
product uses or what precautions are required under differing use con-
ditions. 232 Scenario 10 discusses potential officer liability for negli-
gent misuse of a LTL through failure to follow use instructions.
Officer negligence requires a finding, however, that use instructions
were provided and the instructions covered the situation involved.
Manufacturers are responsible for warning users of all potential dan-
gers except where the dangers from the product's use are so clear as to
be generally known and recognized.233 Conversely, manufacturers
may defend against liability with the contention that the LTL was
misused by the officer, against express warnings.

230. RESTATEMENT (SECOND) OF TORTS § 402A (1965). See James A. Henderson, Jr.
& Aaron D. Twerski, A Proposed Revision of Section 402A of the Restatement (Second) of
Torts, 77 CORNELL L. REv. 1512 (1992).

231. FED. R. Civ. P. 12.
232. See W. PAGE KEETON ET AL, PROSSER AND KEETON ON THE LAW OF TORTS § 99, at

697-98 (5th ed. 1984).
233. Ussery v. Federal Lab., Inc., No. 72-1679, 80 (4th Cir. Dec. 19, 1973) (Winter,

J., dissenting) (discussing tear gas liability).
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IV. CONCLUSIONS AND RECOMMENDATIONS

INFERENCES FROM A COMPARISON OF LTL USE TO OTHER USES OF
FORCE

The use of a less-than-lethal force weapon ("LTL) parallels the
use of both deadly and conventional force. The liability principles gov-
erning LTL use liability are also similar, with variations that reflect
operational differences in when and how LTLs may be deployed.

Thus, the starting point for recommendations to limit potential
liability from LTL use begins with a quick review of the general mana-
gerial principles for limiting peace officer legal liability. A brief sum-
mary of these principles was recently published by the National
Sheriffs Association ("NSA") in its national journal Sheriff. With some
editorial modifications, the NSA review emphasizes reduced liability
exposure by doing the following:
* Establishing written policies to guide officer discretion.
* Periodic review of agency policies and procedures.
* Providing entry level and periodic training.
* Emphasizing supervisory responsibility to foster pro-active

management.
* Developing mechanisms for anticipating problems, such as periodic

performance review.
* Disciplining officers who engage in unacceptable conduct.
* Discharging officers for whom discipline is ineffective.
* Communicating within and without the agency how the above prin-

ciples are being implemented.234

Not all of these recommendations are directly applicable to LTL
use. Other recommendations are simply part of a subset of more gen-
eralized recommendations. Hence, recommendations here center on
the four following areas of use-of-force managerial actions:
* Policy adoption.
* Training.
* Incident reporting requirements (Use of Force Reports).
* Internal affairs review of excessive force incidents.

Recommendations

Managerial recommendations must reflect both abstract legal
principles and agencies' experience. The discussion infra will there-

234. Charles E. Friend, Civil Liability: The War Goes On, 44 SHERIFF 13 (SeptJOct.
1992). Omitted from this listing are the author's recommendations for problem recogni-
tion, training in civil liability, and agency selection of psychologically fit personnel. A
similar approach to controlling officer discretion in using force is Gary W. Buchanan,
Managing Police Use of Force, 60 PoLIcE CHMF 20 (Aug. 1993).
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fore cite specifics taken from agencies' LTL-related policy statements
across the nation.23 6

Policy Adoption 23 6

Goals and Objectives

The purpose of policy adoption is not simply to limit liability expo-
sure. It is primarily to ensure that the minimum force needed is used,
regardless of whether greater force could have been used without a
liability risk. Reduced liability exposure is a by-product of improved
policy direction.

The first objective of a policy statement is to set the tone for
agency officials and line personnel. For example, agency policy should
encourage proactive management of problem areas. Once agency tone
is set, the agency policy should comprehensively spell out how LTLs
will be used to minimize injury to officers and subjects.

Content

A written policy should detail:

* Which LTLs will be adopted by the agency.
* Among which officers will LTLs be distributed.
* Officer training requirements as a precondition for LTL

distribution.
* Directions for when and how LTLs may or may not be used.
* How the policy directive will be enforced.

Policy statements should also provide for a mechanism to review
the scope and quality of the policy statement itself. Thus, policy state-
ments should indicate how incident reports and internal affair investi-
gations can lead to policy revisions.

235. Copies of agency policies relating to the use of LTLs were obtained as part of a
national survey by the Institute for Law and Justice of police and correctional agencies.
The findings from this survey have been published in TOM McEwAN & FRANK LEAHY,
LESS TAN LETHAL FORCE TECHNOLOGIES IN LAw ENFORCEMENT AND CORRECTIONAL
AGENCIES (Nat'l Inst. of Justice U.S. Dep't of Justice Oct. 27, 1993).

236. See STANDARDS FOR LAw ENFORCEMENT AGENCIES: THE STANDARDS MANUAL OF
THE LAW ENFORCEMENT AGENCY ACCREDITATION PROGRAM (Comm'n on Accreditation for
L. Enforcement Agencies, Inc. Oct. 1991). Standard 1.3.7 provides that "[a] written
directive governs the use of non-lethal weapons by agency personnel." Id. at Standard
1.3.7. Standard 12.2.1 provides that "[tihe agency has a written directives system that
includes, at a minimum, the following: statements of agency policy; procedures for
carrying at agency activities; rules and regulations; procedures for . . . revising
directives...." Id. at Standard 12.2.1.
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Policy Distribution

The policy materials should include specification of how all per-
sonnel will receive copies of policy statements through a specified dis-
tribution mechanism. These materials should also specify how agency
policies will be discussed during pre- and in-service training.

Policy Content - Use Guidance: What, Who, When, How

WHAT: Distinctions should be drawn between authorized and un-
authorized weapons. Only authorized weapons may be carried by of-
ficers, because the use of unauthorized weapons will not be based
upon training in their appropriate use. Among the types of LTLs that
many agencies ban are saps, blackjacks, sap gloves, num-chucks,
brass knuckles, and Kubotans.

WHO: Distribution of LTLs as personal weapons to agency per-
sonnel may be limited on a variety of bases. For example, the use of
the side handle baton or another LTL should be restricted to officers
who have received training in its use.2 37 Officers may be required to
have LTLs on their person or they may be permitted to not carry
them. Some LTLs may have limited distribution to only supervisory
personnel (e.g., stun guns).

WHEN: The approved uses for LTLs should be specified within the
context of other forms of persuasion or force. Thus, a LTL should be
used only where other, less intrusive measures have been tried with-
out success or would be ineffective. A typical policy, statement for LTL
use states:

Non-lethal force - Non-deadly force may only be used by a...
officer when he/she believes no reasonably effective alterna-
tive to the use of force appears to exist. A[n]... officer shall
use only that amount of non-deadly force necessary to per-
form his/her legal duties or prevent harm to. themselves or
others. Non-deadly force shall never be used as a means of
punishment.

2 38

A hierarchy of LTL use should also be established. For example,
chemical spray is preferred over a stun gun where both LTLs are
available and either weapon can be used. Stun guns are used where
baton blows would otherwise be appropriate. 23 9 Some further specifi-
cation is also required both generally and with respect to different

237. TEMPE, Aiz., POLICE DEP'T GEN. ORDER § 12.103B5(a) (Oct. 1, 1988); HIGmHLAND
PARK, TEx., DEP'T OF PUBLIC SAFETY GEN. ORDER 6240 (Jan. 1991).

238. REDMOND, WASH., POLICE DEP'T GEN. ORDER 1.3.1.08 (Oct. 1989).
239. Darrell Bryan, Dealing With Violent Inmates: Use of Non-Lethal Force, 19 CoR-

RECTIONS COMPENDIUM 2 (June 1994) (citing South Carolina Department of Corrections
policy).
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LTLs. For example, a policy of "necessary use" means that LTLs
should not be used against nonresistant or passive resistant subjects
who present no physical threat to officers. 24 0 Furthermore, "playful,
malicious or unauthorized intentional use of [a LTL] is strictly
forbidden."

24 1

Some other prescriptions should include warnings for LTL use
against:
* Pregnant women.
* On open wounds.
* In areas where gas explosion may result.
* Legally suspect purposes such as to gain information or physical ev-

idence against unresisting persons, including waking intoxicated
persons.

How:
BATON USE: Guidelines for baton use should emphasize its use for

defensive purposes only.2 42 Guidelines should also forbid use of the
baton in areas of the body above the torso.243 That is, batons should
only be used against the subject's arms or legs unless this is physically
impossible (e.g., in confined space such as doorway). 24 4 Some depart-
ments prohibit overhead use of the baton. 24 5 Use of a baton for
threatening or warning may also be prohibited. 246

CHEMICAL SPRAY: Guidelines for the use of Mace or other chemi-
cal irritant agents should prohibit their use in confined areas or di-
rectly into the eyes or body orifices. 24 7 Chemical agents should not be

240. See GREELEY, COLO., POLICE DEP'T GEN. ORDER 516 (June 18, 1992).
241. ST. CHARLES, ILL., POLICE DEP'T GEN. ORDER 88-59 (Oct. 13, 1988).
242. But see supra note 223.
243. See supra note 4 (listing body areas where baton use can result in death). See

also MOUNT PROSPECT POLICE DEP'T FIELD OPERATIONS PROCEDURES ADM-1.3.7 (recom-
mending avoidance of body areas, including head, neck, throat, armpit, chest cavity,
colon, kneecap, and solar plexus). In the past, agency policies for the use of batons did
not fully take into account their potential for long term physical damage. Halloran,
Electronic Weaponry, The Pros and Cons, 33 LAw & ORDER 40, 42 (June 1985). Not all
agencies have adopted this damage-limiting approach, however. See OHIO STATE HIGH-
WAY PATROL ADMINISTRATIVE TRAINING BULLETIN POLICY 9-903.07 (Feb. 2, 1992) (recom-
mending baton use against several areas where serious injury can result, including
solar plexus, knee, chest, and kidneys).

244. PHOENIX, ARiz., POLICE DEP'T GEN. ORDER A-8(7) (June 1991).
245. See NAPLES, FLA., POLICE DEP'T GEN. ORDER GO-009(II)(C)(1), (Nov. 29, 1989).
246. Id. at (IIXC)(3).
247. DELRAY BEACH, FLA., POLICE DEP'T GEN. ORDER, 01.3.7(IV)(I)(2) (July 17, 1989).

See PHOENIX, AiZ., POLICE DEP'T GEN. ORDER A-8(6XB) (June 1991) (directing the use
of mace by aiming at chin area); VIRGINIA BEACH, VA., POLICE DEP'T GEN. ORDER 2.05
(Aug. 1, 1988) (stating that tear gas use is most effective when aimed at the eyes). See
OHIO STATE HIGHWAY PATROL ADMINISTRATIvE TRAINING BULLETIN POLICY 9-903.07
(Feb. 2, 1992) (stating that CS repellent is most effective within a range of 6 to 12 feet
and the spray is "directed at the eyes"). One manufacturer of pepper mace (an inflam-
matory agent) instructs that its use is most effective if aimed at the eyes, nose, and
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sprayed within two feet of the subject.248 At least one agency requires
that the fire department be called whenever a chemical agent is used
in a confined building or in an area of potential fire hazard.249

STUN DEVICES: Tasers and other stun guns/gloves should not be
aimed at the head. 250 Electric stun devices should not come into con-
tact with metal objects, because such contact can result in a shock to
the user. These devices should not be used in wet conditions or with
wet hands. Their use near flammable liquids or gases should also be
warned against.25 1 Special care should be taken in using stun devices
against the elderly or others with known cardiac conditions and to
protect subjects against sudden falls from a standing position, result-
ing in bone or head injury. Officers using the Taser should be aware of
the potential for respiratory arrest (cessation of breathing).25 2 The
prohibition against use of the stun gun for informal punishment
should be reemphasized, since this LTL is the most amenable among
all LTLs to such uses.25 3

Policy Content - Medical Aid

Medical review should be required of subjects against whom
chemical or stun device LTLs have been deployed. Subjects against
whom a baton or other impact weapon has been used should also be
provided medical examination except where there is no visible injury
and the subject declines medical assistance. Where a subject refuses
medical assistance from a trained medical provider, this fact should be
recorded by the medical personnel. Policies requiring supervisor au-
thority to transport prisoners to medical treatment can create delays
and result in possible claims of unauthorized practice of medicine.

Medical assistance where chemical spray is used should include
removal of the subject from a contaminated area, ventilation of the
area, and flushing of exposed tissue area with water, soap and water,
or saline solution. Creams and oils should not be used with chemical
spray or other irritants. Subjects wearing contact lens should be per-
mitted to remove and clean them.

mouth; Mace and other CS products should be directed at the chin. -DEFENSE TECHNOL-
OGY CORP. OF AMERICA, PRODUCT CATALOG.

248. WASHINGTON STATE PATROL MANUAL 2.01.100 (June 1989).
249. NAPLES, FLA., POLICE DEP'T GEN. ORDER GO-008(IVXC)(4) (Dec. 1, 1988).
250. VIRGINIA BEACH, VA., POLICE DEP'T GEN. ORDER 2.06 (Nov. 18, 1985).

251. FAYETTEVILLE, N.C., POLICE DEP'T GEN. ORDERS 25 (Apr. 1989); FAYETTEvLLE,
N.C., POLICE DEP'T GEN. ORDER 42 (Aug. 1990).

252. Koscove, The Taser Weapon: A New Emergency Medical Problem, 14 ANNALS OF
EMERGENCY MED. 109, 111-12 (Dec. 1985).

253. See Hickey v. Reeder, 12 F.3d 754 (8th Cir. 1993).
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Training

Training provides the basic means for implementation of agency
policy and instruction in the use of LTLs. Pre-service training is di-
rected at new officers and supervisors. In-service training is directed
at existing agency personnel. Both types of training can include for-
mal classroom instruction and on-the-job training.

Training Focus

Separate training should be provided to line and supervisory staff.
Both should receive instruction in agency policy and the use of LTLs.
Supervisory staff should also receive instruction in managing line
staffs' use of LTLs.

Training Content

The basic LTL training curriculum includes:
* Agency policy.
* LTL use within a force continuum from conflict prevention through

deadly force.
* Skill training (use of LTLs).
* Problem areas (when or how not to use).
* Medical assistance needs (effects on subjects).
* Reporting requirements.
* Civil Liability.254

Training should use the escalation model for officers' making deci-
sions about use of force. In practice, quick response decisions are
made on a "gestalt" or overall understanding of the situation, rather
than on a linear or serial consideration of the variety of possible force
responses available. At least one court has held that deadly force
training is required and should include "live" drills of the "shoot, don't
shoot" variety.255 It is not much of a step to recommend inclusion of
LTL use training with this "live" training. Continued skill training is
required for some LTLs (e.g., side-handled baton), where mishandling
creates high risk of injury.2 56

254. See MANATEE CouNTY, FLA., SHERIFF's OFFICE, BASIC RECRUIT FmEARMs:
CHEMCAL WEAPONS (Aug. 12, 1991).

255. Zuchel v. City & County of Denver, 997 F.2d 730 (10th Cir. 1993).
256. Virginia Beach Police Dept General Order 2.07 (Virginia Beach, Va., Police

Dep't), Nov. 18, 1985, requires officers to undertake eight hours of baton retraining
every two years. VIRGINIA BEACH, VA., POLICE DEP'T GEN. ORDER 207 (Nov. 18, 1985).
Washington State Patrol requires two hours of baton retraining every quarter. WASH-
INGTON STATE PATROL, TRAINING BuLLETIN T.B. 86-03 (Mar. 1986).
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Training Record Keeping

Agencies should document the training provided each officer for
each type of LTL. This should include the number of hours trained,
training content, and the name of the training officer and his or her
qualifications. At least one jurisdiction videotapes its training ses-
sions in anticipation of potential litigation over the adequacy of its
LTL training.2 5 7

Incident Reporting Requirements (Use of Force Reports)

Agency incident reporting requirements applicable to the use of
deadly force should also be applied to LTL use.258

Purpose of Reporting

Incident reporting serves several managerial purposes. First, in-
cident reporting is needed to properly supervise line staff in using
LTLs. Such reports can be used to set in motion the process for either
disciplining or commending officers for their actions involving LTL
use. Incident reporting is also an early warning system for detecting
excessive force incidents or patterns.

Incident reporting also serves several planning purposes. It is es-
pecially useful in identifying problem areas, including deficiencies in
agency policies and procedures relating to LTLs. It may help identify
areas where improved training is required.

Finally, incident reporting helps in reducing potential civil liabil-
ity. Contemporaneous reports of the facts of an incident and wit-
nesses to the incident are essential in determining what happened
and proving those facts at a later time.

Scope of Reporting Requirement

How: Verbal and written reports should be made of all LTL inci-
dents. Verbal reports should be made to the immediate supervisor.
Some agencies merely require incident reporting on arrest report,
rather than separate report.25 9 If no arrest is made, only then is a
separate report required. However, this approach does not provide

257. J.P. Morgan, Oleoresin Capsicum Policy Considerations, 58 POLICE CHIEF 22
(Aug. 1992).

258. James J. Fyfe, Police Use of Deadly Force: Research and Reform, 5 JUST. Q. 165,
173 (1988). Fyfe reports that "it is the rare department whose manual does not include
... a [deadly force] policy." Id. At least one corrections agency requires that any physi-
cal touching of an inmate be reported as a use of force. See Henry, Senese, & Ingley,
Use of Force in America's Prisons: An Overview of Current Research, 56 CORRECTIONS
TODAY 108 (July 1994).

259. See DELRAY BEACH, FLA., POLICE DEP'T GEN. ORDER 01.3.13 (IVXB) (Sept. 20,
1987) (requiring generally that a written report be filed for any use of a LTL not result-
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managers with the same quality of information that a separate report
requirement provides.

WHEN: LTL incident reports should be made whenever a LTL is
used, regardless of whether any injury was suffered by the subject.
Mere deployment of a LTL does not constitute its use.2 60 An alterna-
tive approach is to require incident reports whenever an officer faces
"physical resistance." 26 1 Demonstrations of LTL capacity, such as arc
tests of an electrical stun device, constitute use.26 2

WHAT: The LTL incident report should provide a description of
what led up to the force-incident. It should describe what force was
used and the effectiveness of the force used. It should describe what
injuries resulted from the incident and what medical assistance was
provided to the subject, or if medical assistance was refused by the
subject. A description should also be provided of any subject injuries
that were visible before force was used. 263 As applicable, the report
should allow inferences about how LTL use averted deadly force2 64 or
injuries to the officer.265

PURGING OF FILES: Use of force incident reports should be re-
moved from the relevant files after their usefulness (however defined)
has ended. As a legal matter, this period should be no shorter than
the applicable statute of limitations for excessive force torts under
state law. Managerial uses for the reports kept in the personnel file
have probably been met within this time period. However, if litigation
had been initiated and a litigation file established, the individual of-
ficer's fie may be purged sooner. State Law Enforcement Officers' Bill
of Rights 26 6 may have application to file purging policies.

Internal Affairs Review of LTL Incidents

At least one state, Connecticut, requires investigation of use of
force incidents resulting in death.2 67 Internal affairs review of exces-
sive force allegations parallels officer incident reporting requirements.

ing in injury. The formal Police Officer Use of Force form is required where injury re-
sults or where in the supervisor's discretion a formal written report may be needed).

260. See HIGHLAND PARIK, TEx., DEP'T OF PUBLIC SAFETY GEN. ORDER 6270(D) (Jan. 4
1991) (omitting explicitly a simple drawing or pointing of a lethal or non-lethal weapon
from its reporting requirement).

261. MOUNT PROSPECT, ILL., DEP'T OF POLICE, DEP'T FIELD OPERATION PROCEDURES
1.3.13(D)(1).

262. ST. CHARLES, ILL., POLICE DEP'T GEN. ORDER 88-59 (Oct. 13, 1988).
263. SCARSDALE, N.Y., POLICE DEP'T GEN. ORDER 1.01 (Mar. 15, 1991).
264. Geller, 15 Shooting Reduction Techniques: Controlling the Use of Deadly Force

By and Against Police Officers, 52 POLICE CHIEF 56 (Aug. 1985).
265. ST. CHARLES, ILL., POLICE DEP'T GEN. ORDER 88-59 (Oct. 13, 1988).
266. See, DEL. CODE ANN. tit. 11, § 9200 (1987); FLA. STAT. ANN. § 112.531 (West

Supp. 1995); R.I. GEN. LAws § 42-28.6-1 (1993).
267. CONN. GEN. STAT. § 51-277(a) (Supp. 1994).
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The sole difference is that the source of the report is the subject, not
the officer.

A New Jersey task force identified a special problem with internal
affairs review of use-of-force incidents. 26s This is the lack of training
provided to the investigators in reviewing such incidents. This train-
ing should include both criminal and administrative investigations.

Other Requirements

Provision should be made for the disposal of empty canisters after
use of chemical agents.269 This should specify which office is responsi-
ble for disposal and how disposal will be accomplished.

Tying It Together

Adoption of these recommendations, in total or part, has impor-
tant implications for other relevant legal issues such as the procure-
ment or distribution of LTLs to agency personnel. The reverse is also
true. For example, the scope of agency training may be determined, in
part, by LTL staff distribution policies. Conversely, extensive training
programs in LTL use may facilitate decisions permitting broad scale
distribution of LTLs among staff.

A Final Note on Study Limits

The methodology of this review combines traditional legal analy-
sis with limited empirical study. This approach allows for some secon-
dary policy conclusions. First, the relevant literature in both the legal
and social science communities have not focused on the general issue
of peace officer use of force. From the emphasis of much of the exis-
tent legal and social science materials, one might reasonably conclude
that officers use only deadly force. This is, of course, not the case; wit-
ness the agency policies collected in the course of the study that
clearly include both deadly and nondeadly force in their directives. In-
deed, as the Rodney King incident in Los Angeles suggests, officer use
of nondeadly force is probably a much more serious social problem
than is indiscriminate use of deadly force. 270 Thus, it is surprising
that there is so few contemporary empirical studies of police use of
nondeadly force. And, none that may be said to be definitive in scope.
This gap in the research agenda needs repair.

268. REPORT OF THE ATTORNEY GENERAL'S TASK FORCE ON THE USE OF FORCE IN LAW
ENFORCEMENT (1992).

269. See WASmNGTON STATE PATROL MANUAL § 2.01.100 (June 1989).
270. See supra note 1 and accompanying text.
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A second, and possibly related question, comes from the discus-
sion supra of state indemnification laws27 1 which also references no
empirical studies of these laws. Yet, insofar as these laws reduce the
deterrent value of civil law penalties upon individual officers, the im-
pact of these laws is not known. Nor is anything known about the
costs 27 2 of these laws to local and state governments or how those
costs are divided by area of governmental function - e.g., law enforce-
ment versus garbage hauling. A related issue implicitly (albeit
briefly) referenced supra is the issue of the effects of judicial process
on administrative discipline. Thus, reports are made of agency reluc-
tance to undertake investigations of citizen complaints where the re-
sults of such investigations may be discovered during subsequent
court proceedings and used against an agency either under a theory of
direct liability or through indemnification laws.2 73

A more difficult empirical question is that of the value of indemni-
fication laws to agency efficiency and effectiveness. Clearly these laws
serve to improve employee morale. They tend to foster the exercise of
employee discretion without concern about subsequent review. The
task here is to balance economic costs versus improved agency per-
formance. Empirical study of indemnification laws must take both
into account. The research question is how best to accommodate the
goals of indemnification laws at the least social cost. At present, the
issues raised above have not been prominently raised by anyone.
Policymakers might well take heed of their potential utility.

271. Supra notes 66-80 and accompanying text.
272. New York City is one of the few jurisdictions that is reported to have issued

written policy directives restricting the types of situations in which off-duty police of-
ficers are authorized to intervene. The City's efforts are motivated, in part, to reduce
litigation costs that result from indemnification of officers acting in the "scope of em-
ployment." See NEw YORK STATE COMM'N ON CRIM. JUSTICE AND TH USE OF FORCE,
REPORT TO Tm GOVERNOR, Vol. I, 138-39 (May 1987) [hereinafter REPORT TO THE
GOvERNOR].

273. REPORT TO THE GOVERNOR, supra note 272, at 247-48.
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