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DOCTOR, IS SHE DISABLED? THE EIGHTH
CIRCUIT'S STRUGGLE WITH THE TREATING

PHYSICIAN'S TESTIMONY IN
SOCIAL SECURITY CASES:

MORSE v. SHALALA

INTRODUCTION

Social Security claimants ("claimants") must be extremely persis-
tent when attempting to secure social security benefits.' Claimants
need to show that they are "disabled" under the Social Security Ad-
ministration's ("SSA") definition of disability.2 To meet the SSA's defi-
nition, claimants must prove that they are unable to engage in
substantial gainful activity. 3 Many claimants use the testimony of
their treating physician to show that they are disabled.4

As a result, the SSA constantly faces the question of how much
weight to give a treating physician's testimony.5 The United States
Court of Appeals for the Eighth Circuit dealt with this issue the first
time it heard the case of Morse v. Shalala ("Morse 1-).6 In Morse I, the
Eighth Circuit decided to treat the testimony of a claimant's treating
physician as substantial evidence of disability.7 Then in Morse v.
Shalala ("Morse Ifr),8 the court vacated its opinion in Morse I and
remanded the case to the Administrative Law Judge ("A") to in-
clude the claimant's subjective complaints of pain in an employment
hypothetical posed to the vocational expert. 9

1. Richard E. Levy, Social Security Claimants with Developmental. Disabilities:
Problems of Policy and Practice, 39 KAN. L. REV. 529, 580 (1991).

2. See 42 U.S.C. § 1382 c(a)(3)(A) (1988).
3. Id. Section 1382c provides in relevant part:
An individual shall be considered to be disabled for purposes of this subchapter
if he is unable to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairment which can be expected
... to last for a continuous period of not less than twelve months.

Id.
4. See infra notes 143-90 and accompanying text.
5. James A. Maccaro, The Treating Physician Rule and the Adjudication of

Claims for Social Security Disability Benefits, 64 N.Y. ST. B.J. 29, 29-30 (Nov. 1992).
6. 16 F.3d 865 (8th Cir. 1994), vacated and reh'g en bane granted, No. 93-

1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated, 23 F.3d 1479
(8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124 (8th Cir. June
16, 1994).

7. Morse v. Shalala, 16 F.3d 865, 873 (8th Cir. 1994), vacated and reh'g en banc
granted, No. 93-1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated,
23 F.3d 1479 (8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124
(8th Cir. June 16, 1994).

8. 32 F.3d 1228 (8th Cir. 1994).
9. Morse v. Shalala, 32 F.3d 1228, 1231 (8th Cir. 1994).
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This Note will first discuss how the court reached its decisions in
Morse I and Morse 11. 10 This Note will then explain the administrative
procedures a SSA claimant faces. 1 Next, this Note will explore issues
which courts reviewing the administrative hearings must address.' 2

This Note will also review how courts weigh a treating physician's con-
clusory opinion regarding disability. 13 This Note concludes that the
final opinion in Morse 11 correctly took into account the claimant's sub-
jective complaints of pain.14

FACTS AND HOLDING

Garnet Morse filed numerous applications with the Social Secur-
ity Administration ("SSA") for supplemental security income ("SSI")
benefits pursuant to Title 42 of the United States Code. 15 She filed
applications in 1984, 1988, and 1989.16 Each application was denied
throughout the administrative process. 17 On March 14, 1990, Morse
submitted another application which alleged she had a disability since
1975.18 At the time of the 1990 filing, Morse was forty-eight years
old. 19 She had an eleventh grade education level and a limited work
history as a sandwich maker. 20 Morse's condition consisted of a his-
tory of cardiac disease, obstructive lung disease, a herniated disc, and
depression. 21 In May of 1990, Morse's treating physician, Dr. Wilson

10. See infra notes 15-95 and accompanying text.
11. See infra notes 96-110 and accompanying text.
12. See infra notes 123-247 and accompanying text.
13. See infra notes 143-90 and accompanying text.
14. See infra notes 316-19 and accompanying text.
15. Brief for Appellant at 2, Morse v. Shalala, 12 F.3d 812 (8th Cir. 1993) (No. 93-

1016SID), withdrawn, No. 93-1016SID, 1993 U.S. App. LEXIS 33812 (8th Cir. Dec. 29,
1993), and vacated, 16 F.3d 865 (8th Cir. 1994); see 42 U.S.C. § 1381 (1988).

16. Brief for Appellee at 1 n.1, Morse v. Shalala, 12 F.3d 812 (8th Cir. 1993) (No.
92-3914), withdrawn, No. 93-1016SID, 1993 U.S. App. LEXIS 33812 (8th Cir. Dec. 29,
1993), and vacated, 16 F.3d 865 (8th Cir. 1994).

17. Id.
18. In re Morse, H.H.S. App. S.S. No. 479-50-7561 (July 13, 1994).
19. Morse v. Shalala, 32 F.3d 1228, 1229 (8th Cir. 1994).
20. Id. at 1229.
21. Id. On September 18, 1990, Morse's treating physician, certified board inter-

nist Dr. Wilson L. Davis, offered a final diagnosis in which he remarked:
FINAL DIAGNOSIS:
1. Severe back and left leg pain due to bulging L5-S1 discs exacerbated by a
recent fall with associated muscle spasm.
2. Rheumatic heart disease with mitral stenosis, status post mitral valve
commissurotomy in 1976 and balloon valvuloplasty in May 1990.
3. Congestive heart failure.
4. Atrial fibrillation.
5. Moderate appearing mitral regurgitation and mild aortic and pulmonic
regurgitation.
6. History of depression.
7. Status post cholecystectomy.
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L. Davis, M.D., concluded that Morse was suffering from congestive
heart failure.22 Dr. Davis' report explained that:

I believe that Mrs. Morse is disabled as far as regular
work is concerned. She would be restricted from lifting more
than perhaps [twenty] pounds and would be unable to carry
even smaller amounts more than a few feet at a time. She
does not appear to be restricted as far as standing, moving
about and sitting but would be limited as far as walking be-
cause of her mitral valvular disease and her congestive heart
failure. She would have considerable limited stooping, climb-
ing, kneeling and crawling and could not be expected to do
this in a job situation because of her lumbar disc disease
which continues to cause continuous pain even when she is
resting.

I do not believe Mrs. Morse has difficulty with handling
objects, seeing, hearing, speaking or traveling. She could not
be exposed to environments involving fumes, high or low tem-
peratures or hazards such as climbing or being in high places
because of her heart disease.23

On December 19, 1990, Dr. Charles McKay, M.D., and Dr. G. Carmen,
M.D., from the Division of Cardiovascular Diseases at the University
of Iowa reported that Morse's major problems were her back and left
leg pain.24

The Administrative Law Judge ("AW") acknowledged Dr. Davis'
opinion that Morse was suffering from an impairment, but "rejected
[his] opinion that [Morse] was disabled under the [Act]." 25 The ALJ
explained that:

Although [Dr. Davis] opined the claimant was "dis-
abled". . . . Clearly, his thoughts as to what makes a person
"disabled" do not coincide with the statutes and regulations
governing Social Security Administration. Furthermore, the
claimant's treating physicians at the University of Iowa Hos-
pitals and Clinics have not opined the claimant is disabled
because of her cardiac and back problems... the claimant
was reported as being only somewhat limited by her cardiac
disease and lower back pain .... Accordingly, the under-

Morse v. Shalala, 16 F.3d 865, 868-69 (8th Cir. 1994), vacated and reh'g en banc
granted, No. 93-1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated,
23 F.3d 1479 (8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124
(8th Cir. June 16, 1994).

22. Morse, 16 F.3d at 868.
23. Id. at 868-69.
24. Brief for Appellee at 3, Morse v. Shalala, 16 F.3d 865 (8th Cir. 1994), vacated

and reh'g, en banc granted No. 93-1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April
5, 1994), vacated, 23 F.3d 1479 (8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App.
LEXIS 15124 (8th Cir. June 16, 1994).

25. Morse, 16 F.3d at 871.
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signed discounts the opinion of Dr. Davis that the claimant is
"disabled."

26

The AJ relied on a vocational expert's testimony which con-
cluded, based on a hypothetical posed by the ALJ, that there were
25,000 positions available in the nation, and 500 positions available in
Iowa which Morse could fill. 2 7 The first hypothetical given to the voca-
tional expert set out the following limitations based on Morse's condi-
tions: standing, climbing, or walking only occasionally; a limit of
twenty pounds as a maximum weight; no repetitive pulling or push-
ing; no prolonged work in extremes of fumes, temperature, or high hu-
midity; no arm work above the shoulders; no work around dangerous
moving machinery or unprotected heights; only occasional contact
with the public; no work in an environment with a stress level of six
on a scale from one to ten; no very complex or technical work; and no
work demanding close attention to detail.28 A second hypothetical ad-
ded the following limitations: no stooping, climbing, crawling, or
kneeling; no repetitive bending; and alternating positions between sit-
ting and standing at least every forty-five minutes. 29

The ALJ found that Morse was not entitled to SSI benefits.30 The
SSA's Appeals Council ("Appeals Council") affirmed the decision on
February 6, 1992.31 Hence, the AL's decision was recognized as the
Secretary of Health and Human Services' ("Secretary") final
decision.

32

On appeal, the United States District Court for the Southern Dis-
trict of Iowa found that the AU's decision was supported by substan-
tial evidence on the record as a whole.3 3 The court stated that the
AUJ properly discredited Morse's subjective complaints of pain.34

These complaints, according to the court, were inconsistent with medi-
cal reports, Morse's daily activities, and additional relevant details. 35

The court next stated that the opinion of Dr. Davis, Morse's treat-
ing physician, who found Morse to have "total disability," was not sup-
ported by sufficient evidence.3 6 The court stated that although Dr.
Davis considered Morse to be "disabled," he continued to set out condi-

26. Id.
27. Id.
28. Morse, 32 F.3d at 1230 n.3.
29. Id. at 1230 n.4.
30. Id. at 1229-30.
31. In re Morse, H.H.S. App. S.S. No. 479-50-7561 (July 13, 1994).
32. Id.
33. Morse v. Sullivan, No. 3-92-cv-10027 (S.D. Iowa Oct. 19, 1992).
34. Morse, No. 3-92-cv-10027 at 2.
35. Id.
36. Id. at 3.
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tions which would allow for her to work.37 Furthermore, the district
court relied on the AL's finding that Morse's daily activities were in-
consistent with the "disability" finding of Dr. Davis.38 The district
court also relied on the opinions of other specialists who did not con-
sider Morse disabled. 39

On December 29, 1993, the United States Court of Appeals for the
Eighth Circuit rendered an opinion which reversed the district
court.40 In an order dated February 14, 1994, the Eighth Circuit va-
cated this opinion.41 In this order, the court stated that it would file
an amended opinion, which the court handed down on March 3,
1994.42

In its amended opinion in Morse v. Shalala ("Morse /), 4 3 the
Eighth Circuit reversed the district court's judgment and remanded
the case to the AL with directions to reward Morse SSI benefits. 44

The court stated that the ALJ improperly rejected Dr. Davis' testi-
mony and Morse's subjective complaints of pain in reaching its
decision.45

The court "[i]n reviewing the record as a whole, [found] . . . that
the Secretary presented no medical evidence that contradicts Dr. Da-
vis's opinion regarding the claimant's disability."46 The court stated
that the AU acted improperly by: (1) discrediting Dr. Davis's find-
ings; (2) holding Morse's limited work history against her; and (3) re-
jecting her subjective complaints of pain.47

The court explained that it was the ALJ's function to apply the
SSA's regulations in cases to ascertain whether the claimant was dis-
abled or not.48 However, the ALJ was not allowed to dismiss credible

37. Id.
38. Id. at 3-4.
39. Id. at 3.
40. Morse v. Shalala, No. 93-1016SID, 1993 U.S. App. LEXIS 33812, at *1 (8th Cir.

Dec. 29, 1993).
41. Morse, 16 F.3d at 865.
42. Id.
43. 16 F.3d 865 (8th Cir. 1994), vacated and reh'g, en banc granted No. 93-

1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated, 23 F.3d 1479
(8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124 (8th Cir. June
16, 1994).

44. Morse v. Shalala, 16 F.3d at 876. The case was brought before Senior Circuit
Judge Donald P. Lay, Senior Circuit Judge Myron N. Bright and Circuit Judge Frank J.
Magill. Id. at 865. Judge Lay wrote the opinion for the court from which Judge Magill
dissented. Id. at 865, 876.

45. Morse, 16 F.3d at 876.
46. Id. at 871.
47. Id. at 871-72.
48. Id. at 872. The court stated that "[t]he ALT asserts that Dr. Davis is not famil-

iar with the Act and regulations and that it is exclusively the ALJ's prerogative to find
that she is or is not disabled." Id.
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medical opinion when reaching a conclusion. 49 The court explained
that:

This court has on repeated occasions emphasized that the
treating physician's evidence must be given great weight,
with deference to the physician's findings over an examining
physician or consultant.... The fact that a physician is not
trained in the statutes and regulations of the Social Security
Act does not preclude the physician from evaluating the
claimant. The physician's findings and conclusions constitute
substantial evidence which must be carefully weighed by the
ALJ and the Secretary. Unless there is medical evidence that
contradicts or refutes the physician's medical conclusion, the
Secretary is bound to treat the treating physician's diagnosis
and conclusion as substantial evidence. 50

The court stated that the ALJ is required to base the conclusions on
whether the evidence on the record supports or does not support the
asserted disability.51

The court refuted the ALJ's conclusion that the statements from
Dr. McKay, the physician at the University of Iowa, were contradic-
tory to Dr. Davis' diagnosis. 52 The court reasoned that Dr. Davis used
these specialized statements from Dr. McKay to determine Morse's to-
tal impairments. 58 In other words, Dr. McKay based his opinion on a
specialized medical area, while Dr. Davis based his findings on the
combined effects of all of the impairments.5 4 Therefore, the court
stated that Dr. Davis' findings were not discredited simply because
the specialists did not find Morse disabled. 55

Next, the court stated that Morse's daily living routine did not
refute her disability.5 6 Morse's daily activities consisted of waking in
the morning, doing the dishes and laundry, reading, babysitting her
grandchildren, attending church, cleaning house once a week, cooking
three to four times a week, and shopping once a month.57 The court
reasoned that although Morse was able to function, she was unable to
perform substantial gainful activity.58 As a result, the court re-
manded the case and directed the Secretary to grant Morse SSI
benefits.59

49. Morse, 16 F.3d at 872.
50. Id. at 872-73 (emphasis in original).
51. Id. at 872.
52. Id. at 873.
53. Id.
54. Id.
55. Id.
56. Id. at 873-74.
57. Id.
58. Id. at 874.
59. Id. at 876.
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The court also addressed the issue of how to treat a claimant's
subjective complaints of pain.60 The court noted that an ALJ is in a
position to make credibility determinations; however, the court also
noted that the ALJ must explain why it is rejecting evidence of subjec-
tive complaints of pain.61 The court stated that Morse's complaints
were backed by medical evidence, yet the ALJ excluded the complaints
from the hypothetical posed to the vocational expert without providing
a basis for the exclusion.62 Therefore, the court concluded that the
ALJ had erred and Morse's complaints should have been included in
the hypothetical to the vocational expert.63

Finally, the court explained that the hypothetical given to the vo-
cational expert was not a valid reason to deny Morse of benefits, be-
cause the hypothetical was insufficient and did not present all the
impairments. 64 First, the court stated that the use of a stress test in
the hypothetical was not supported by medical evidence. 65 Second,
the court stated that the hypothetical did not include the fact that
Morse had been under medical supervision for her back, heart, and
pulmonary problems, as well as depression. 66 Third, the court stated
that the hypothetical did not include Morse's testimony of her limited
daily activities. 67 Finally, the court asserted that the vocational ex-
pert erred because the jobs listed were not at the level Morse was clas-
sified to be.68

Judge Frank J. Magill dissented from the court's decision.69

Judge Magill did not agree with the weight the court gave to the treat-
ing physician's diagnosis. 70 Judge Magill stated that "[tihe majority
misconstrues both the proper scope and the proper application of med-
ical-opinion [sic] evidence."71 Judge Magill explained that medical
opinion is not conclusive evidence of whether the claimant is disabled

60. Id. at 872.
61. Id.
62. Id.
63. Id.
64. Id. at 874-75.
65. Id. at 874. The vocational expert included in the hypothetical a situation in

which the claimant could endure, on a scale of one to ten, a stress level of six. Id. at 874.
66. Morse, 16 F.3d at 875.
67. Id. Garnet Morse testified that she could only sit and stand for short amounts

of time, and would sleep for two to four hours per night, sometimes waking every hour.
Id. She also testified that she took Lanoxin, Potassium, Lasix, Coumadin, carried nitro-
glycerin, and used an inhaler. Id.

68. Morse, 16 F.3d at 875. The vocational expert stated that Morse could perform
unskilled level work, including the positions of reviewer, sorter, and checker. Id. But
the Secretary admitted that these jobs were listed at a higher skill level in the Diction-
ary of Occupational Titles (4th ed. 1991). Id.

69. Morse, 16 F.3d at 876 (Magill, J., dissenting).
70. Id.
71. Id.
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or not but rather is relative evidence to consider in making a determi-
nation of a claimant's impairments. 72 Judge Magill distinguished the
difference between medical opinion and legal conclusions. 73 Judge
Magill stated that the treating physician's opinion that the claimant is
disabled is not binding on the ALJ's ultimate determination of disabil-
ity.74 As Judge Magill explained, "It]he ALJ properly rejected Dr. Da-
vis's final conclusion that . . . Morse was disabled because this
conclusion was unsupported by the evidence and not based upon a
finding that... Morse could not do any substantial gainful activity
existing in significant numbers in the national economy."75

Judge Magill also stated that no error was committed in the hypo-
thetical posed to the vocational expert. 76 Judge Magill stated that
"[t]he majority's digression regarding ... Morse's work history and
daily living routine begs the question of whether the vocational ex-
pert's testimony was supported by substantial evidence. I fail to per-
ceive any association between these issues and the validity of the
vocational expert's hypothetical." 77

With respect to the court's finding that the ALJ erred in discredit-
ing and not including in the hypothetical Morse's testimony referring
to her constant medical care, Judge Magill argued that "the [court]
overlooks that as the trier of fact, the ALJ makes the credibility as-
sessments, not the courts."78 Judge Magill stated that the court did
not point to any evidence on the record as a whole to establish that
frequent medical care would lead to regular work absences. 79 Judge
Magill asserted that "instead the [court] assumes that frequent medi-
cal care is synonymous with frequent work absences."80

On April 5, 1994, the court vacated its amended opinion in Morse
1.81 On June 29, 1994, in Morse v. Shalala ("Morse 11,),s2 the court

72. Id.
73. Id. Judge Magill stated that:
When Dr. Davis states that Ms. Morse must avoid fumes, that is a medical
opinion. When Dr. Davis states that Ms. Morse must avoid lifting more than
[twenty] pounds, that is a medical opinion. A statement that an individual is
disabled under the Social Security Act is a legal conclusion.

Id. at 876 n.1 (Magill, J., dissenting).
74. Morse, 16 F.3d at 876 n.1 (Magill, J., dissenting).
75. Id.
76. Id. at 877 (Magill, J., dissenting). The limitations given by Dr. Davis were the

limitations upon which the vocational expert based his conclusions. Id.
77. Morse, 16 F.3d at 877 (Magill, J., dissenting).
78. Id. at 878 (Magill, J., dissenting) (quoting Richardson v. Perales, 402 U.S. 389,

399 (1971)).
79. Id.
80. Id.
81. Morse v. Shalala, 93-1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5,

1994), vacated, 23 F.3d 1479 (8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App.
LEXIS 15124 (8th Cir. June 16, 1994). In this April 5, 1994 order, the court, on its own
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handed down a per curiam opinion in which the court reversed the
district court's judgment and remanded the case for a new administra-
tive hearing for the purpose of determining Morse's disability sta-
tus.8 3 The United States Court of Appeals for the Eighth Circuit
posed the issue before the court as a question of "whether the informa-
tion given to the vocational expert in the hypothetical was supported
by substantial evidence in the record as a whole."8 4 The court did not
discuss the treating physician's declaration that Morse was
disabled.8 5

The court held that the ALJ erred in finding that Morse's subjec-
tive complaints of pain were not credible.86 The court went on to ex-
plain that the subjective complaints of pain should have been included
in the hypothetical posed to the vocational expert.8 7 The court stated
that the AL relied on a January 24, 1990 report from the University
of Iowa Hospitals and Clinics in concluding that Morse's complaints of
leg pain were not credible.88 The court explained that the ALJ gave
no weight to the testimony from Dr. Davis which supported Morse's
claim.8 9 Therefore, the court remanded the case to the ALJ for a new
hearing, stating that there was sufficient evidence to support Morse's
complaints, and little to refute the complaints. 90

The Appeals Council did not remand the case to an ALJ for a
hearing because it issued a decision favorable to Morse.9 1 In its deci-
sion, the Appeals Council vacated its denial notice and order of dismis-
sal and consolidated Morse's application from 1992 with the court-
remanded case.92

The Appeals Council relied on Paul G. Ventry, M.D., who was a
specialist in internal medicine with the Office of Hearings and Ap-
peals of the SSA. 93 The Appeals Council determined Morse to be dis-

motion, granted a rehearing by the court en banc. Id. However, in an order dated May
26, 1994, the court vacated its order granting a rehearing en banc. Id.

82. 16 F.3d 865 (8th Cir. 1994), vacated and reh'g en banc granted, No. 93-
1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated, 23 F.3d 1479
(8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124 (8th Cir. June
16, 1994).

83. Morse v. Shalala, 32 F.3d 1228, 1229-31 (8th Cir. 1994) (per curiam).
84. Id. at 1230 (citing Andres v. Bowen, 870 F.2d 453, 455 (8th Cir. 1989)).
85. See id. at 1228-31 (discussing, with regard to the treating physician, only the

treating physician's statements regarding Morse's impairments).
86. Id. at 1231.
87. Id.
88. Id. at 1230.
89. Id. at 1230-31.
90. Id. at 1231.
91. In re Morse, H.H.S. App. S.S. No. 479-50-7561 (July 13, 1994).
92. Id.
93. Id. Dr. Ventry concluded that Garnet Morse's cardiac and pulmonary impair-

ments were equal to the impairments listed in the SSA's regulations. Id.
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abled since August 1, 1988.94 Therefore, the Appeals Council granted
Morse the benefits due to her from the time of her second application
of August 25, 1988.9 5

BACKGROUND

THE STRUCTURE OF THE ADMINISTRATIVE REVIEW PROCESS

The application and review procedure of the Social Security Ad-
ministration ("SSA") consists of several steps. 96 In order to qualify for
benefits, the initial step is to file an application with the SSA. 97 Next,
the SSA makes an initial determination. 98 This initial determination
gives facts and reasons for the SSA's conclusions.99 If dissatisfied
with this determination, a social security claimant ("claimant") may
make a request to the SSA for reconsideration. 100 If the determina-

94. Id.
95. Id.
96. 20 C.F.R. § 404.900 (1994); see infra note 98; Ann Ruben, Social Security Ad-

ministration in Crisis: Non-Acquiescence and Social Insecurity, 52 BROOK. L. REV. 89,
96 (1987).

97. 20 C.F.R. § 404.900 (1994); see infra note 98; George Szary, The Treating Physi-
cian Rule: Morgan Presumption in Social Security Disability Insurance and Supple-
mental Security Income Cases, 17 N.Y.U. REv. L. & Soc. CHANGE 303, 306 (1989-90).

98. 20 C.F.R. § 404.900(a)(1) (1994). The Code provides in relevant part:
(a) Explanation of the administrative review process. This subpart explains
the procedures we follow in determining your rights under Title II of the Social
Security Act. The regulations describe the process of administrative review
and explain your right to judicial review after your have taken all the neces-
sary administrative steps. These procedures apply also to persons claiming
certain benefits under Title XVIII of the Act (Medicare) ... The administrative
review process consists of several steps, which usually must be requested
within certain time periods and in the following order:
(1) Initial determination. This is a determination we make about your entitle-
ment or your continuing entitlement to benefits or about any other matter, as
discussed in § 404.902, that gives you a right to further review.
(2) Reconsideration. If you are dissatisfied with an initial determination, you
may ask us to reconsider it.
(3) Hearing before an administrative law judge. If you are dissatisfied with
the reconsideration determination, you may request a hearing before and ad-
ministrative law judge.
(4) Appeals council review. If you are dissatisfied with the decision of the ad-
ministrative law judge, you may request that the Appeals Council review the
decision.
(5) Federal court review. When you have completed the steps of the adminis-
trative review process listed in paragraphs (a)(1) through (a)(4) of this section,
we will have made our final decision. If you are dissatisfied with our final deci-
sion, you may request judicial review by filling an action in a federal district
court.

Id.
99. 20 C.F.R. § 404.902 (1994). The Code provides in relevant part:
Initial determinations are the determinations we make that are subject to ad-
ministrative and judicial review. The initial determination will state the im-
portant facts and give the reasons for our conclusions.

Id.
100. 20 C.F.R. § 400.900(a)(2) (1994); see supra note 98.
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tion sought is still not granted, a claimant may request a hearing
before an administrative law judge ("AL").' 0 '

The hearing before an AUJ is an essential step in the claims and
appeals process. 10 2 At the hearing before the ALJ, the claimant ap-
pears and presents her side of the case.' 0 3 The ALJ issues a record
stating the findings of fact and reasons behind the decision.' 0 4 A so-
cial security disability case is unlike a case before a jury because the
ALJ is highly educated and accustomed to hearing thirty to forty so-
cial security disability cases a month.' 0 5

After the ALJ hearing, the claimant may seek review from the
SSA's Appeals Council ("Appeals Council").' 0 6 However, the Appeals
Council tends to review cases involving only egregious errors by the
ALJ.' 0 7 The decision from the ALJ or the Appeals Council will stand
as the final decision of the Secretary of Health and Human Services
("Secretary").1

0 8

The final step is judicial review in a federal district court.' 0 9 In
reviewing appeals, the federal district courts will focus on the record
from the administrative hearing."10

DEFINITION OF "DISABILITY"

A claimant will be considered disabled if she is unable to engage
in substantial gainful activity as a result of the medically determined
impairment."' The impairment must be of such severity that the

101. 20 C.F.R. § 404.900(a)(3) (1994); see supra note 98.
102. Carl A. Beier, Jr., Social Security Turmoil: Seeking the Standards to Govern

Social Security Disability Determinations, 18 CREIGHTON L. REv. 1003, 1012 (1985).
103. 20 C.F.R. § 404.929 (1994). The Code provides in relevant part:

At the hearing you may appear in person, submit new evidence, examine the
evidence used in making the determination or decision under review, and pres-
ent and question witnesses.

Id.
104. 20 C.F.R. § 404.953(a) (1994). The Code provides in relevant part:

[tihe administrative law judge shall issue a written decision that gives the find-
ings of fact and the reasons for the decision. The decision must be based on
evidence offered at the hearing or otherwise included in the record.

Id.
105. CHARLES T. HALL, SOCIAL SECURrY DiSABILrrY PRACTICE § 4.4, at 200 (1993)

[hereinafter HALL].
106. 20 C.F.R. § 404.900(a)(4) (1994); see supra note 98.
107. HALL, supra note 105, at 200. Hall stated that "[d]espite the changes at the

Appeals Council, this body remains an enigma to most Social Security practitioners.. .it
remains an unreliable institution that does little to promote rational decision making on
Social Security disability claims." HALL, supra note 105, at 200.

108. OFFICE OF THE FEDERAL REGISTER NAT'L ARCHIVES & RECORDS ADMIN.; THE

UNITED STATES GOVERNMENTAL MANuAL 319 (July 1, 1993).
109. 20 C.F.R. § 404.900(a)(5) (1994); see supra note 98.
110. Turpin v. Bowen, 813 F.2d 165, 169-70 (8th Cir. 1987) (quoting Havas v.

Bowen, 804 F.2d 783, 785 (2d Cir. 1986)).
111. 42 U.S.C. § 1382c(aX3XA) (1988); see supra note 3.
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claimant is unable to engage in any other substantial gainful activity
existing in the national economy.112 Substantial gainful activity sim-
ply means work for profit which involves significant and productive
physical or mental duties. 113 If the claimant asserts multiple impair-
ments, the SSA must consider the combined effects.114

The Code of Federal Regulations outlines the five step sequential
analysis used by the SSA in determining whether a claimant is dis-
abled.115 Initially, if the claimant is employed, she will not be consid-

112. 42 U.S.C. § 1382c(aX3XB) (1988); Section 1382c provides in relevant part:
[A]n individual shall be determined to be under disability only if his physical or
mental impairment or impairments are of such severity that he is not only un-
able to do his previous work but cannot, considering his age, education, and
work experience, engage in any other kind of substantial gainful work which
exists in the national economy, regardless of whether such work exists in the
immediate area in which he lives, or whether a specific job vacancy exists for
him or whether he would be hired if he applied for work. For purposes of the
preceding sentence (with respect to any individual), "work which exists in the
national economy" means work which exists in significant numbers either in
the region where such individual lives or in several regions of the country.

Id.
113. 20 C.F.R. § 404.1505(a) (1994). The Code provides in relevant part that:

The law defines disability as the inability to do any substantial gainful activity
by reason of any medically determinable physical or mental impairment which
can be expected to result in death or which has lasted or can be expected to last
for a continuous period of not less than [twelve] months. To meet this defini-
tion, you must have a severe impairment, which makes you unable to do your
previous work or any other substantial gainful activity which exists in the na-
tional economy. To determine whether you are able to do any other work, we
consider your residual functional capacity and your age, education, and work
experience.

Id.
114. 42 U.S.C. § 1382c(a)(3)(F) (1994). Section 1382c provides in relevant part:

In determining whether an individual's physical or mental impairment or im-
pairments are of a sufficient medical severity that such impairment or impair-
ment could be the basis of eligibility under this section, the Secretary shall
consider the combined effect of all the individual's impairments without regard
to whether any such impairment, if considered separately, would be of such
severity. If the Secretary does find a medically severe combination of impair-
ments, the combined impact of the impairments shall be considered throughout
the disability determination process.

Id.
115. 20 C.F.R. § 416.920 (1994). The Code provides in relevant part:

(a) Steps in evaluating disability. We consider all evidence in your case record
when we make a determination or decision whether you are disabled. When
you file a claim for Supplemental Security Income disability benefits and are
age 18 or older, we use the following evaluation process. If you are doing sub-
stantial gainful activity, we will determine that you are not disabled. If you are
not doing substantial gainful activity, we will first consider the effect of your
physical or mental impairment; if you have more than one impairment, we will
also consider the combined effect of your impairments. Your impairment(s)
must be severe and meet the duration requirement before we can find you to be
disabled. We follow a set order to determine whether you are disabled. We
review any current work activity, the severity of your impairment(s), your
residual functional capacity, your past work, and your age, education and work
experience. If we can find that you are disabled or not disabled at any point in
the review, we do not review your claim further. Once you have been found
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ered disabled.116 If not employed, the second step is to determine if
the claimant has an impairment or combination of impairments that
significantly limits the ability to perform basic work. 117 If the impair-
ment does limit the ability to do basic work, the third question is
whether the impairment meets or equals a listed impairment. 118 If
the impairment does not meet any of the listed impairments, the
fourth question is whether the impairment prevents doing past rele-
vant work.119 If the claimant can perform past relevant work, she is
not disabled. 120 The fifth step is to determine if the impairment
prevents the claimant from performing other significant gainful activ-
ity.1 2 1 Once the claimant shows, under the fourth step, an impair-
ment that prevents her from returning to work, the burden shifts to
the Secretary to prove that jobs exist in the national economy that the
claimant could perform.1 22

eligible for Supplemental Security Income benefits based on disability, we fol-
low a somewhat different order of evaluation to determine whether your eligi-
bility continues.
(b) If you are working. If you are working and the work you are doing is sub-
stantial gainful activity, we will find that you are not disabled regardless of
your medical condition or your age, education, and work experience.
(c) You must have a severe impairment. If you do not have any impairment or
combination of impairments which significantly limits your physical or mental
ability to do basic work activities, we will find that you do not have a severe
impairment and are, therefore, not disabled. We will not consider you age, edu-
cation, and work experience.
(d) When your impairment(s) meets or equals a listed impairment in appendix
1. If you have an impairment(s) which meets the duration requirement and is
listed in appendix 1 or is equal to a listed impairment(s), we will find you dis-
abled without considering your age, education, and work experience.

(e) Your impairment(s) must prevent you from doing past relevant work. If we
cannot make a decision based on your current work activity or medical facts.
alone, and you have a severe impairment(s), we then review your residual func-
tional capacity and the physical and mental demands of the work you have
done in the past. If you can still do this kind of work, we will find that you are
not disabled.
(f) Your impairment(s) must prevent you form doing other work.
(1) If you cannot do any work you have done in the past because you have a
sever impairment(s), we will consider your residual functional capacity and
your age, education, and past work experience to see if you can do other work.
If you cannot, we will find you disabled. (2) If you have only a marginal educa-
tion, and long work experience (i.e., [thirty-five] years or more) where you only
did arduous unskilled physical labor, and you can no longer do this kind of
work, we use a different rule (see § 416.963).

Id.
116. 20 C.F.R. § 416.920(b) (1994).
117. Id. § 416.920(c).
118. Id. § 416.920(d).
119. Id. § 416.920(e).
120. Id.
121. Id. § 416.920(f).
122. Cline v. Sullivan, 939 F.2d 560, 564 (8th Cir. 1991).
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STANDARD OF REVIEW

The standard of review of the AI's decision by the federal courts
was established in Universal Camera Corp. v. NLRB. 123 The United
states Court of Appeals for the Eighth Circuit reiterated the test in
Wilson v. Sullivan124 as the "substantial evidence on the record as a
whole" test.' 25 In Wilson, Larry Wilson was a former truck driver and
construction laborer suffering from back pain.126 Wilson underwent
surgery on November 10, 1978, and was unemployed since then.127

Wilson was repeatedly hospitalized after the initial surgery. 128

The ALJ found that Wilson was not under a disability.129 The
Secretary's motion for summary judgment was granted by the United
States District Court for the District of Minnesota.' 30 The Eighth Cir-
cuit reversed the district court's decision and remanded the case.' 3 '

The court stated that the proper review "should be based on
whether substantial evidence on the record as a whole supports the
Secretary's decision."' 32 The court noted the difference between "sub-
stantial evidence," and "substantial evidence on the record as a
whole. 133 The court explained that "substantial evidence" requires
less scrutiny than "substantial evidence on the record as a whole."1 34

The court stated that when a court reviews administrative decisions,
it must engage in a balancing of the ALJ's determination with evi-
dence in the record which detracts from the ALJ's decision. 135

In Hutsell v. Sullivan,136 the Eighth Circuit held that "substan-
tial evidence on the record as a whole" supported the decision that
Everett Ray Hutsell was not disabled. 13 7 Hutsell filed an application
with the SSA in November of 1984, seeking benefits for a back impair-

123. 340 U.S. 474 (1951) (stating that the substantial evidence on the record as a
whole test will be used when reviewing administrative agency decisions).

124. 886 F.2d 172 (8th Cir. 1989).
125. Wilson v. Sullivan, 886 F.2d 172, 175 (8th Cir. 1989); Brief for Appellant at 4,

Morse v. Shalala, 12 F.3d 812 (8th Cir. 1993) (No. 93-1016SID), withdrawn, No. 93-
1016SID, 1993 U.S. App. LEXIS 33812 (8th Cir. Dec. 29, 1993), and vacated, 16 F.3d
865 (8th Cir. 1994).

126. Wilson, 886 F.2d at 173. Larry Wilson was hospitalized and diagnosed as hav-
ing a possible herniated disc in November, 1977. Id.

127. Wilson, 886 F.2d at 173.
128. Id. at 174.
129. Id.
130. Id. at 175.
131. Id. at 177.
132. Id. at 175 (quoting Jackson v. Bowen, 873 F.2d 1111, 1113 (8th Cir. 1989)).
133. Id.
134. Id.
135. Id. (quoting Gavin v. Heckler, 811 F.2d 1195 (8th Cir. 1987)).
136. 892 F.2d 747 (8th Cir. 1989).
137. Hutsell v. Sullivan, 892 F.2d 747, 749 (8th Cir. 1989).

[Vol. 28
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ment. 138 The United States District Court for the Eastern District of
Arkansas remanded the case to the ALJ to have Hutsell's subjective
complaints of pain re-evaluated.' 3 9 The ALJ found that Hutsell was
able to perform light work and his complaints of pain were not credi-
ble.140 The AL's decision became the final decision of the Secretary
when the Appeals Council declined to review the case. 141 The Eighth
Circuit found that although there was evidence showing impairments
on Hutsell's work ability due to the back problems, the record as a
whole supported the ALJ's finding that Hutsell was able to perform
light work.142

MEDICAL EVIDENCE

Doctors play an important role in determining whether the claim-
ant is disabled. 143 The ALJ constantly faces the question of how much
consideration to give to a treating physician's opinion.144 Because of
the confusion caused by this question, several circuits of the United
States Court of Appeals have developed treating physician rules.145

The Eighth Circuit has not developed specific standards for the courts
to use in weighing the testimony of a treating physician. 146

138. Id. at 748.
139. Id.
140. Id.
141. Id.
142. Id. at 479. Everett Ray Hutsell had stopped working in July of 1984, because of

a back injury he sustained. Id. Hutsell underwent back surgery in December, 1979, for
a ruptured disc. Id. He had a second surgery in August, 1981, after reinjuring his back,
but returned to work with his doctor's permission. Id. In November of 1984, an ortho-
pedic specialist concluded that Hutsell was still experiencing back problems, but did not
recommend additional surgery. Id. Hutsell began work again with a building demoli-
tion crew in July of 1986. Id. Hutsell worked on a part-time basis, occasionally working
forty hours a week. Id.

143. ALAN BALSAM, M.D. & ALBERT P. ZAaiN, DsAamrry HANDBOOK § 19.01 (1990).
144. James A. Maccaro, The Treating Physician Rule and Adjudication of Claims for

Social Security Disability Benefits, 64 N.Y. ST. B.J. 28, 29 (1992).
145. Id. The United States Court of Appeals for the Second Circuit binds the opin-

ion of a treating physician on the AUJ unless substantial evidence contradicts the opin-
ion. See Schisler v. Heckler, 787 F.2d 76 (1986). The United States Court of Appeals for
the Ninth Circuit requires the AIJ to cite substantial contradictory evidence of the
treating physician. See Sprague v. Bowen, 812 F.2d 1226 (9th Cir. 1987). The United
States Court of Appeals for the Fourth Circuit requires that great weight be given to a
treating physician's opinion. See Coffman v. Bowen, 829 F.2d 514 (4th Cir. 1987). And
the United States Court of Appeals for the Tenth and Eleventh Circuits require that
substantial weight be given to a treating physician's opinion. See Turner v. Heckler,
745 F.2d 326 (10th Cir. 1985); MacGregor v. Bowen, 786 F.2d 1050 (11th Cir. 1986).
The United States Court of Appeals for the First Circuit, however, held that a treating
physician's testimony is not binding or entitled to extra weight. See Perez v. Secretary
of Health, Educ. & Welfare, 622 F.2d 1 (1st Cir. 1980). And The United States Court of
Appeals for the Third Circuit has refused to adopt a treating physician rule. See Wier v.
Heckler, 743 F.2d 955 (3d Cir. 1984).

146. Maccaro, 64 N.Y. ST. B.J. at 29.
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Medical opinion is defined as testimony from an acceptable medi-
cal source reflecting judgments about the severity and nature of the
impairment. 147 The SSA explains that if a "treating source's opinion
on the issue(s) of the nature and severity of your impairment(s) is
well-supported by medically acceptable clinical and laboratory diag-
nostic techniques and is not inconsistent with the other substantial
evidence in your case record, we will give it controlling weight."148

In Turpin v. Bowen,149 the Eighth Circuit stated that a treating
physician's opinion does not amount to "substantial evidence upon the
record as a whole."' 50 Charles Turpin, a sixty-year old male, sought
disability benefits because of breathing problems, chest pain, throat
problems, and arthritis.' 5 ' Charles Turpin's treating physician, Ben-
jamin N. Jolly, M.D., diagnosed Turpin as suffering from numerous
impairments.' 5 2 Turpin also visited a referral physician who believed
that Turpin's problems could be alleviated to an extent, and a consu-
lating physician who reported no severe impairments.' 5 3

The Secretary denied Turpin's application for benefits. 154 The
ALJ denied Turpin's claim and the Appeals Council denied request for
review.155 The United States District Court for the Eastern District of
Missouri granted the Secretary's motion for summary judgment.'5 6

The Eighth Circuit reversed the district court's order and remanded
the claim to the ALJ for further consideration. 157

147. 20 C.F.R. § 416.927(a)(2) (1994); see infra note 262.
148. Id. § 416.927(dX2). The Code provides in relevant part:

Generally, we give more weight to opinions from your treating sources, since
these sources are likely to be the medical professionals most able to provide a
detailed, longitudinal picture of your medical impairment(s) and may bring a
unique perspective to the medical evidence that cannot be obtained from the
objective medical findings alone or from reports of individual examinations,
such as consultative examinations or brief hospitalizations. If we find that a
treating source's opinion on the issue(s) of the nature and severity of your im-
pairment(s) is well-supported by medically acceptable clinical and laboratory
diagnostic techniques and is not inconsistent with the other substantial evi-
dence in your case record, we will give it controlling weight.

Id.
149. 813 F.2d 165 (8th Cir. 1987).
150. Turpin v. Bowen, 813 F.2d 165, 170 (8th Cir. 1987) (quoting Lanning v. Heck-

ler, 777 F.2d 1316, 1318 (8th Cir. 1985), & citing Hancock v. Secretary of Dep't of
Health, Educ. & Welfare, 603 F.2d 739, 740 (8th Cir. 1979)).

151. Id. at 167.
152. Id. at 170. Dr. Benjamin N. Jolly diagnosed Charles Turpin as suffering from

"cervical spondylosis, syncope, arthritis, obstructive lung disease, and high blood pres-
sure, in addition to treating him for a number of other ailments." Id.

153. Turpin, 813 F.2d at 170.
154. Id. at 167.
155. Id.
156. Id.
157. Id. at 173.
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The court discussed Dr. Jolly's findings. 158 The court explained
that the ALJ's finding that there were no severe impairments had to
discount the treating physician's diagnosis and replace it with the one-
day evaluation of a consulting physician. 159 The court stated that the
report of a consulting physician did not satisfy the "substantial evi-
dence on the record as a whole" standard, and was not binding on the
ALJ. 160 However, the court explained that the treating physician's
opinion should have been given greater weight.' 61

In Nelson v. Sullivan,'62 the Eighth Circuit stated that medical
opinion should be used only to determine what the impairments are,
not to determine if the claimant can engage in substantial activity. 163

Ordean Nelson had been awarded benefits from an ALJ in June of
1980, because of a back injury.164 However, because his condition had
improved, his benefits were discontinued.' 6 5 The Appeals Council
confirmed the Secretary's decision to discontinue benefits after a se-
ries of agency review proceedings. 166 The United States District
Court for the District of Minnesota granted a summary judgment for
the Secretary, and the Eighth Circuit affirmed this decision. 167

The testimony of the treating physician, the attending physician,
and the Secretary's physician was heard at the administrative hear-
ing.168 The treating physician's testimony regarding Nelson's condi-
tion was inconsistent with the other physicians' opinions. 169 The
court stated that even though the treating physician reached the deci-
sion that Nelson was disabled, "such statements are not medical opin-
ions but opinions on the application of the statute."170 The court

158. Id. at 171.
159. Id. at 170.
160. Id. at 170-71.
161. Id. at 171. The court stated that the consulting physician had examined Tur-

pin only one time, while Dr. Jolly had performed numerous examinations. Id.
162. 946 F.2d 1314 (8th Cir. 1991).
163. Nelson v. Sullivan, 946 F.2d 1314, 1315-16 (8th Cir. 1991). See Garrison v.

Heckler, 765 F.2d 710, 713 (7th Cir. 1985); King v. Heckler, 742 F.2d 968, 973 (6th Cir.
1984).

164. Nelson, 946 F.2d at 1315-16. Ordean Nelson had undergone surgery for degen-
erative disc disease shortly before the administrative hearing. Id. The A.J noted that
the claimant would be able to return to work after recovering from the surgery. Id. at
1316.

165. Nelson, 946 F.2d at 1316.
166. Id.
167. Id.
168. Id. Ordean Nelson's treating physician, Dr. John H. Beaumier, the attending

physician during a ten day rehabilitation program, Dr. Roger Davis, and the Secretary's
examining physician, Dr. Daniel Schmelka testified at the hearing. Id.

169. Id.
170. Id.
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explained that it is the job of the Secretary to apply the SSA statutes
and regulations to the facts involved with each claimant. 171

In Thompson v. Sullivan,172 the Eighth Circuit stated that the
opinion of a consulting doctor, who sees the claimant only one time,
usually will not establish "substantial evidence on the record as a
whole."173 Edward Thompson fied for disability benefits in 1989 at
the age of fifty-one.1 74 Thompson based his application on poor vision,
liver damage, decayed teeth, and alcohol abuse. 175 Since his early
twenties, Thompson had been a problem drinker. 176 He had entered
many rehabilitation programs without success. 177

Don Birmingham, Ph.D., concluded that Thompson was a "chronic
alcoholic," who would probably not change his drinking patterns.1 78

However, Dr. Birmingham further stated that Thompson was a pro-
ductive individual when not under the influence of alcohol.' 79

Timothy Fisher, D.O., concluded that Thompson suffered tobacco
abuse, alcohol abuse, and hepatomegaly (enlargement of the liver). 180

The ALJ conceded that Thompson had "severe alcohol depen-
dency," but noted Dr. Birmingham's opinion that Thompson could en-
gage in substantial gainful employment when he was sober s181
Thompson then submitted additional reports from W. Gerald Fowler,
M.D., and Ronald Gore, M.D., and requested review from the Appeals
Council.' 8 2 The reports from the two doctors diagnosed Thompson as
having severe alcohol diseases.'1 3 The Appeals Council denied review
of the ALJ's decision because the new reports did not equate to new
and material information.'8 4 The United States District Court for the
Southern District of Arkansas granted the Secretary's motion for sum-
mary judgment. 185 The Eighth Circuit reversed the district court's or-
der and remanded the case to the Secretary with instructions. 186

171. Id.
172. 957 F.2d 611 (8th Cir. 1992).
173. Thompson v. Sullivan, 957 F.2d 611, 613 (8th Cir. 1992).
174. Id. at 612.
175. Id.
176. Id. Edward Thompson had been arrested for driving while intoxicated twenty-

two times, and public intoxication hundreds of times. Id.
177. Thompson, 957 F.2d at 612.
178. Id. at 612.
179. Id. at 612-13.
180. Id. at 613.
181. Id. at 614.
182. Id. at 613.
183. Id. Dr. W. Gerald Fowler reported that Thompson suffered "alcohol depen-

dence with DT, alcoholic blackout, and alcoholic liver disease." Id. The report of Dr.
Ronald Gore stated that Thompson had advanced periodontal disease. Id.

184. Thompson, 957 F.2d at 613.
185. Id.
186. Id. at 615.
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The court stated that the AI relied too heavily on Dr. Birming-
ham's opinion that Thompson could find gainful employment when not
under the influence of alcohol.187 The court stated that the AJ erred
in excluding evidence which showed Thompson could not complete a
successful rehabilitation.188 The court explained that Dr. Birming-
ham was only a consulting psychologist who saw Thompson one
time.189 Therefore, the court remanded the case to determine, among
other things, the extent and severity of Thompson's alcoholism. 190

SUBJECTIVE COMPLAINTS OF PAIN

The Eighth Circuit has held that a claimant's subjective com-
plaints of pain constitute evidence of disability within the meaning of
the SSA's regulations. 191 However, the Secretary has not always
given the same force to subjective complaints of pain that the courts
have given to such complaints. 192

In Polaski v. Heckler,193 the Eighth Circuit set forth standards
dealing with subjective complaints of pain. 194 The SSA terminated
Lorraine Polaski's disability benefits, and she filed a complaint in the
United States District Court for the District of Minnesota. 195 Seeking
those benefits, Polaski then amended her complaint as a class action,
alleging that the Secretary was not using the correct standards in
evaluating pain.196 The district court issued a preliminary injunction
and a revised class certification order. 197 The district court enjoined
the Secretary from denying disability benefits unless the Secretary fol-
lowed the pain and medical improvement standards set forth by the
Eighth Circuit.' 98

On appeal, the Eighth Circuit stated that the ALJ could not dis-
count subjective complaints of pain solely on the ALJ's personal obser-

187. Id. at 614.
188. Id.
189. Id.
190. Id. (citing Metcalf v. Heckler, 800 F.2d 793, 796 (8th Cir. 1986); Shelltrack v.

Sullivan 938 F.2d 894, 897 (8th Cir. 1991)).
191. Simonson v. Schweiker, 699 F.2d 426, 429 (8th Cir. 1983).
192. Nelson v. Heckler, 712 F.2d 346, 348 (8th Cir. 1983).
193. 739 F.2d 1320 (8th Cir. 1984).
194. Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984).
195. Id. at 1321.
196. Id. The Secretary required that a claimant's subjective complaints of pain be

supported by objective medical evidence. Id.
197. Polaski, 739 F.2d at 1321.
198. Id. The relevant standard according to the Justice Department is as follows:

A claimant has the burden of proving that the disability results from a medi-
cally determinable physical or mental impairment. Symptoms such as pain,
shortness of breath, weakness, or nervousness are the individual's own percep-
tions of the effects of a physical or mental impairment(s).
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vation, but may reject the complaints if the evidence on the whole did
not support them.199 The court explained that:

The absence of an objective medical basis which supports the
degree of severity of subjective complaints alleged is just one
factor to be considered in evaluating the credibility of the tes-
timony and complaints. The adjudicator must give full con-
sideration to all of the evidence presented relating to
subjective complaints, including the claimant's prior work
record, and observations by third parties and treating and ex-
amining physicians relating to such matters as:
1. the claimants daily activities;
2. the duration, frequency and intensity of the pain;
3. precipitating and aggravating factors;
4. dosage, effectiveness and side effects of medication;
5. functional restrictions. 200

The parties involved both agreed to the standards as set forth, and the
SSA has adopted guidelines similar to the test set out in Polaski.20 1

In Ghant v. Bowen,202 the Eighth Circuit reversed the United
States District Court for the District of Minnesota's decision and re-
manded the case to the ALJ to determine Raymond Ghant's bene-
fits. 20 3 Ghant began receiving benefits in 1974; however, the SSA
terminated these benefits in 1983 when it determined that his income
exceeded supplemental security income ("SSI") limits. 20 4

Ghant had worked as a machinist, a machine operator, and a spot
welder.20 5 It was uncertain from Ghant's testimony whether he had
an eighth grade or third grade education level. 20 6 Ghant stated that
he filed two SSA applications. 20 7 Ghant underwent surgery for em-
physematous blebs on his lungs in 1973, and was later diagnosed as
suffering from lung disease.208 Ghant was examined by many doctors
beginning in 1985.209 Sherman Nelson, Ph.D., concluded that Ghant
was functionally literate.210 Azam Ansari, M.D., stated that Ghant

199. Polaski, 739 F.2d at 1322.
200. Id.
201. Id. Compare id. (laying out the standards for evaluating subjective complaints

of pain) with 20 C.F.R. § 404.1529 (1994) (listing standards to evaluate symptoms in-
cluding pain).

202. 930 F.2d 633 (8th Cir. 1991).
203. Ghant v. Bowen, 930 F.2d 633, 639 (8th Cir. 1991).
204. Id. at 634.
205. Id.
206. Id. at 634 n.3.
207. Id. at 634.
208. Id. at 635. Raymond Ghnt alleged that he suffered from emphysema, head-

aches, a nervous stomach, lung disease, depression, dizziness, breathing problems, irri-
tability, and abdominal, back, neck, leg, and chest pain. Id.

209. Ghant, 930 F.2d at 635.
210. Id.
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suffered from low back pain, anxiety, lung disease, depression, and
exogenous obesity.211 Ghant's treating physician, Thomas H. John-
son, opined that Ghant had been totally disabled since 1977.212 Two
vocational experts concluded at the administrative hearings that
Ghant's impairments did not exclude him from all jobs that exist in
the economy.

2 1 3

Ghant filed for disability benefits on September 19, 1983, after his
benefits were terminated.214 Because Ghant did not establish that
the earnings reported under two social security numbers were his, the
Secretary denied Ghant's application. 215 The district court reversed
this decision and remanded to the Secretary for determination of ben-
efits. 216 After the case had been remanded, an ALJ found that Ghant
was disabled.217 Ghant fied a second application for SSI benefits on
June 25, 1986.218 An ALJ denied this application on November 7,
1987.219 The Appeals Council decided that Ghant was not entitled to
benefits.220 The district court affirmed the decision of the Appeals
Council. 221

The Eighth Circuit reversed the decision of the district court.222

The Eighth Circuit focused on Ghant's subjective complaints of
pain. 2 2 3 The court stated that if an ALJ is going to reject subjective
complaints of pain, the ALJ must make an "express credibility deter-
mination explaining his reason for discrediting the complaint."224

Therefore, the court explained that the Appeals Council erred when it
rejected Ghant's subjective complaints of pain because there was sub-
stantial evidence to support Ghant's complaints.225

211. Id.

212. Id. Dr. Thomas H. Johnson stated that Ghant had moderately severe emphy-
sema, degenerative arthritis of both knees, chronic myofascial neck injury, and chronic
myofascial lumbosacral injury with a protruding lumbar disc. Id.

213. Ghant, 930 F.2d at 636.
214. Id. at 634.
215. Id.
216. Id.
217. Id. On the basis of collateral estoppel, the AIJ determined that Ghant was

entitled to benefits from September, 1977 through August, 1983. Id. He also concluded
that Ghant had been disabled from September 1, 1983, until June 24, 1986. Id.

218. Ghant, 930 F.2d at 634.
219. Id.
220. Id. The Appeals Council reviewed both the application for disability benefits

and the application for Supplemental Security Income benefits. Id.

221. Ghant, 930 F.2d at 634.
222. Id. at 639.
223. Id. at 638.
224. Id. at 637.
225. Id. at 638.
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VOCATIONAL EXPERT

Vocational experts are consistently used in administrative hear-
ings to provide expert opinion and factual information.226 Under the
fourth step in determining disability, once the claimant proves that
she is unable to return to past work, the burden shifts to the Secretary
to show that other work exists in the national economy.227 To meet
this burden, the Secretary may rely on the vocational expert's testi-
mony and the medical vocational guidelines.228 Generally, the ALJ
will pose an employment hypothetical based on the specific evidence of
the record to the vocational expert.229 The vocational expert will then
identify an approximate number of jobs which the claimant could per-
form in the claimant's region of the country. 230

In Tennant v. Schweiker,231 the Eighth Circuit held that Wayne
Tennant was "disabled" within the meaning of the SSA's regulations,
and entitled to benefits.232 Tennant was diagnosed as suffering from
'inadequate personality" disorder.233 Tennant held forty-six jobs over
a twelve year period.234 The ALJ found that Tennant suffered from
"inadequate personality," but was not disabled because he would be
able to perform light work.23 5 The Appeals Council and the district
court affirmed the decision of the ALJ.23 6

On appeal, the Eighth Circuit explained that hypothetical ques-
tions given to a vocational expert must entail all of the claimant's im-
pairments.237 The vocational expert had concluded that Tennant
could perform jobs in the national economy which existed in signifi-
cant numbers. 238 However, the court reasoned that the hypothetical

226. Thomas Affleck, Use of Vocational Experts in Social Security Disability Hear-
ings, 23 GA. ST. B.J. 202, 204 (1987).

227. 20 C.F.R. § 416.920 (1994); see supra notes 115-22 and accompanying text.
228. Affleck, 23 GA. ST. B.J. at 202.
229. Id. at 205. The ALU will often ask the vocational expert to take into considera-

tion the claimant's age, past work experience, skill level, transferable skills, and educa-
tion, and then ask the vocational expert to assume that the claimant is limited to a level
of residual functional capacity. Id.

230. Affleck, 23 GA. ST. B.J. at 205.
231. 682 F.2d 707 (8th Cir. 1982).
232. Tennant v. Schweiker, 682 F.2d 707, 711 (8th Cir. 1982).
233. Id. at 708. The Diagnostic and Statistical Manual of Mental Disorders defines

"inadequate personality" as "behavior pattern characterized by ineffectual responses to
emotional, social, intellectual and physical demands." Id. A person with this disorder
may seem "neither physically nor mentally deficient," but will "manifest inadaptibility,
ineptness, poor judgment, social instability, and lack of physical and emotional stam-
ina." Id.

234. Tennant, 682 F.2d at 710.
235. Id. at 703.
236. Id.
237. Id. at 711.
238. Id.
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posed to the vocational expert by the ALJ did not precisely set out
Tennant's impairments.239

In Andres v. Bowen,240 the Eighth Circuit stated that the proper
question when reviewing the decision of an ALJ is whether the deci-
sion is supported by "substantial evidence in the record as a whole."2 4 1

Robert J. Andres sustained an injury in 1979 which substantially im-
paired his movement. 242 In 1984, Andres sustained burns in another
work-related accident, and in 1985 was diagnosed with bronchial
asthma. 243 The hypothetical posed to the vocational expert asked
whether work existed for someone of Andres' age, with his labor back-
ground, and physical capabilities. 244

The Appeals Council denied request for review, and the ALJ's de-
cision stood as the Secretary's final decision.245 The district court up-
held the AJ's decision. 246 The Eighth Circuit affirmed the decision of
the district court stating that the hypothetical posed to the vocational
expert included all of Andres' impairments. 247

ANALYSIS

The United States Court of Appeals for the Eighth Circuit nearly
adopted a treating physician's rule for awarding supplemental secur-
ity income ("SSI") benefits in Morse v. Shalala ("Morse 1).248 The rule
would have allowed courts within the Eighth Circuit to treat a physi-
cian's conclusory opinion regarding a social security claimant's
("claimant") disability as "substantial evidence."249 Under the facts

239. Id.
240. 870 F.2d 453 (8th Cir. 1989).
241. Andres v. Bowen, 870 F.2d 453, 455 (8th Cir. 1989).
242. Id. at 454.
243. Id.
244. Id. The hypothetical posed to the vocational expert asked whether employment

existed for a claimant who could lift ten pounds often and twenty pounds occasionally,
could not raise the left arm.higher than shoulder level, could lift less than five pounds
with the left arm, had respiratory problems that confined his lifting, could only work in
pollutant-free environments, had 20/50 vision in the right eye and 20/200 vision in the
left eye, and could perform operations with the fingers. Id. The ALJ denied Robert J.
Andres his benefits after a vocational expert testified that there were several thousand
jobs that Andres could perform. Id.

245. Andres, 870 F.2d at 454.
246. Id.
247. Id. at 455-56.
248. 16 F.3d 865 (8th Cir. 1994), vacated and reh'g en banc granted, No. 93-

1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated, 23 F.3d 1479
(8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124 (8th Cir. June
16, 1994).

249. Morse v. Shalala, 16 F.3d 865 (8th Cir. 1994), vacated and reh'g en banc
granted, No. 93-1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated,
23 F.3d 1479 (8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124
(8th Cir. June 16, 1994).
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before it in Morse I, the Eighth Circuit stated that it was required to
treat the treating physician's, Dr. Wilson L. Davis', conclusory opinion
as substantial evidence even though Dr. Davis was not trained in the
Social Security Administration's ("SSA") regulations or the governing
statute, the Social Security Act. 250 The court further stated that the
Administrative Law Judge ("AW") was not qualified to "discount and
reject the medical findings and conclusions of the physician."251

However, the Eighth Circuit vacated Morse I in favor of a per
curiam decision handed down in Morse v Shalala ("Morse 1").252 The
court's decision in Morse II was correct in two respects. 253 First, the
court did not revive the analysis it used in Morse I pertaining to the
weight of the treating physician's conclusory opinion.254 Second, the
court took into account Garnet Morse's subjective complaints of
pain.255 The court stated that Morse's subjective complaints of pain
must be included in the employment hypothetical posed to the voca-
tional expert.256

THE TREATING PHYsIcIsIS TESTIMONY

In Morse I, Judge Frank J. Magill's dissent correctly stated that
the court had confused the scope and application of medical opinion
evidence. 257 Medical opinion should be used in determining a claim-
ant's impairments, not whether the claimant fits under the statutory
definition of disability.258 Dr. Davis was not qualified to make a legal
conclusion regarding Morse's disability.259 Also, both the Code of Fed-
eral Regulations ("CFR") and case precedent state that the treating
physician's testimony should be given great weight, but not have a
binding effect over the ALJ.260

The Code of Federal Regulations

The CFR explains that a medical source which labels a claimant
as "disabled" will not necessarily lead to a conclusion of "disabled"

250. Id. at 872.
251. Id. at 873.
252. 32 F.3d 1228 (8th Cir. 1994).
253. See infra notes 257-59 and accompanying text.
254. See supra notes 81-90 and accompanying text.
255. See Morse, 32 F.3d at 1230-31 (considering Garnet Morse's subjective com-

plaints of pain).
256. Id. at 1231.
257. Morse, 16 F.3d at 876 (Magill, J., dissenting).
258. Id.
259. Id.
260. 20 C.F.R. § 416.927(e)(1) (1994); see Nelson v. Sullivan, 946 F.2d 1314 (8th.Cir.

1991); Wilson v. Sullivan, 886 F.2d 172 (8th Cir. 1989); see infra notes 261-88 and ac-
companying text.
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from the AIJ.261 The CFR defines medical opinions as "statements
from physicians... that reflect judgments about the nature and sever-
ity of [the claimant's] impairments, including [the claimant's] symp-
toms, diagnosis, and prognosis, what [the claimant] can still do
despite impairments, and [the claimant's] physical or mental restric-
tions."26 2 A treating physician's opinion is given great weight accord-
ing to the SSA. 263 However, the ALJ does not have to give the
treating physician's testimony controlling weight if that opinion is
conclusory or not supported by the evidence in the record.264

Dr. Davis not only gave his opinion on Morse's limitations, but he
also stated that she was "disabled as far as regular work is con-
cerned."265 At that point, Dr. Davis' opinion turned into a conclusory
statement which the A.J did not have to give controlling weight.266

In Morse I, the court stated that Dr. Davis' opinion was to be
treated as "substantive evidence" because it had not been contradicted
by any other medical evidence. 267 However, the CFR does not require
the ALJ to provide contradictory evidence before finding a claimant is
not disabled. 268 The CFR does not allow a conclusory medical opinion
as to a claimant's disability to control the AL's decision.269

Case Precedent

In reviewing an ALJ's decision to deny disability benefits, a court
must decide whether the evidence on the record as a whole supports
the decision. 270 For example, in Wilson v. Sullivan,271 the Eighth Cir-

261. 20 C.F.R. § 416.927(e)(1) (1994). The Code states in relevant part:
[w]e are responsible for making the determination or decision about whether
you meet the statutory definition of disability. In so doing, we review all of the
medical findings and other evidence that support a medical source's statement
that you are disabled. A statement by a medical source that you are "disabled"
or "unable to work" does not mean that we will determine that you are
disabled.

Id.
262. 20 C.F.R. § 416.927(a)(2) (1994). The Code states in relevant part:

[m]edical opinions are statements from physicians and psychologists or other
acceptable medical sources that reflect judgments about the nature and sever-
ity of your impairment(s), including your symptoms, diagnosis and prognosis,
what you can still do despite impairment(s), and your physical or mental
restrictions.

Id.
263. 20 C.F.R. § 416.927(a)(2) (1994).
264. Morse, 16 F.2d at 876 (citing 20 C.F.R. § 416.927(d)(2) (1994)).
265. Id. at 868-69.
266. Id. at 876 (Magill, J., dissenting).
267. Id. at 873.
268. Id. at 876 (Magill, J., dissenting).
269. Id.
270. See supra notes 123-42 and accompanying text.
271. 886 F.2d 172 (8th Cir. 1989).
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cuit explained that substantial evidence on the record as a whole con-
sists of a balancing test.272 According to Wilson, a court must weigh
the ALJ's determination against all of the evidence which detracts
from the record.273

The Eighth Circuit explained in Nelson v. Sullivan274 that medi-
cal opinion cannot be used as conclusory evidence.275 The court stated
that medical opinions should be used only to set forth the claimant's
impairments.276 Determining if a claimant is disabled is the function
of the ALJ, who is familiar with the Social Security Act and the SSA's
regulations, not the job of the treating physician. 277 Physicians are
certainly qualified to testify as to what kind of impairments a claim-
ant has, or what type of limitations should be imposed, but it is only
the ALJ who is trained to weigh all of the evidence and who is author-
ized to reach a conclusion regarding a claimant's disability.278

The Eighth Circuit has stated that the consulting physician's
opinion does not establish substantial evidence on the record as a
whole.279 Garnet Morse was not only examined by Dr. Davis, but also
by Dr. McKay and Dr. Carmen, two physicians who had not treated
Morse for the significant amount of time that Dr. Davis had treated
her.280 Dr. McKay stated that Morse was only "mildly disabled," and
he contradicted Dr. Davis regarding Morse's cardiac disease and her
pulmonary disease.28 ' If the court were to give a treating physician's
opinions binding effect over an AJ, it would not take into account
"substantial evidence on the record as a whole."28 2

Moreover, there would be a tremendous potential for abuse if the
treating physician's conclusory opinion as to the claimant's disability
was to bind the AMJ.2 83 Most treating physicians enjoy a personal
friendship with their patients. 28 4 It may be difficult for a treating

272. Wilson v. Sullivan, 886 F.2d 172, 175 (8th Cir. 1989); see supra notes 125-35
and accompanying text.

273. Wilson, 886 F.2d at 175; see supra notes 125-35 and accompanying text.
274. 946 F.2d 1314 (8th Cir. 1991).
275. Nelson v. Sullivan, 946 F.2d 1314, 1317 (8th Cir. 1991).
276. Id.; see supra notes 162-71 and accompanying text.
277. Nelson, 946 F.2d at 1316.
278. See supra notes 162-71 and accompanying text.
279. Turpin v. Bowen, 813 F.2d 165, 170 (8th Cir. 1987); see supra notes 149-61 and

accompanying text.
280. Morse v. Shalala, 16 F.3d 865, 868 (8th Cir. 1994), vacated and reh'g en banc

granted, No. 93-1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated,
23 F.3d 1479 (8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124
(8th Cir. June 16, 1994).

281. Morse, 16 F.3d at 868.
282. See supra notes 132-35 and accompanying text.
283. James A. Maccaro, The Treating Physician Rule and the Adjudication of

Claims for Social Security Disability Benefits, 64 N.Y. ST. B.J. 28, 29 (1992).
284. Id. at 43.
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physician to objectively decide if the patient is disabled or not.28 5

There may be other conscious or unconscious incentives for the treat-
ing physician to favor the patient.286 Even though the most thorough
report concerning the claimant would come from the treating physi-
cian, there is no way to guarantee unbiased and competent reports. 28 7

Therefore, a treating physician's finding that the claimant is disabled
should add weight to the claimant's case, but should not be treated as
conclusory. 288

SUBJECTIVE COMPLAINTS OF PAIN

Morse I and II were correct in finding that Morse's subjective com-
plaints of pain should have been included in the hypothetical posed to
the vocational expert.289 Judge Magill, in his dissent to the court's
decision in Morse I, stated that the evidence amply supported the
AL's decision to discredit Morse's subjective complaints of pain.290

However, Judge Magill strayed from this opinion and in Morse II
stated that "substantial evidence in the record as a whole does not
support the ALJ's finding that . . . Morse's allegations of constant
throbbing pain in her left leg were not credible."291

In Polaski v. Heckler,292 the Eighth Circuit established a test for
the courts to apply when an issue of subjective complaints of pain
arises. 2 93 The court stated that the AJ should give substantial
weight to all of the evidence regarding subjective complaints of pain
including the past work record of the claimant and statements from
treating and examining physicians and third parties relating to such
matters as: (1) the amount of pain; (2) the daily activities of the
claimant; (3) the effects of medication; (4) any precipitating and irri-
tating factors; and (5) any functional restrictions. 294

Applying the Polaski test to the case at hand, the court's decision
in Morse II, joined by Judge Magill, stated that the testimony of
Morse's treating physician lent support to Morse's subjective com-
plaints of pain.295 Based on four reasons drawn from Polaski, the AJ

285. Id.
286. Id.
287. Id.
288. George Szary, The Treating Physician Rule: Morgan Presumption in Social Se-

curity Disability Insurance and Supplemental Security Income Cases, 17 N.Y.U. REv. L.
& Soc. CHANGE 303, 323 (1989-90).

289. See infra notes 290-314 and accompanying text.
290. Morse, 16 F.3d at 877 (Magill, J., dissenting).
291. Morse, 32 F.3d at 1230.
292. 739 F.2d 1320 (8th Cir. 1984).
293. Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984).
294. Polaski, 739 F.2d at 1322.
295. Morse, 32 F.3d at 1230.
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should have included Morse's complaints of pain in the hypothetical
instead of discounting them.296

First, the ALJ discounted Morse's own complaints of pain, stating
that the medical evidence from the physicians at the University of
Iowa did not support them.29 7 However, because pain is so difficult to
evaluate, the Eighth Circuit has not required direct medical evidence
to confirm a claimant's complaints of pain. 2 9 8

Second, the ALJ discounted Morse's daily living routine, stating
that she was not disabled because she could still function mini-
mally.299 However, a claimant does not need to be totally dysfunc-
tional before she can receive benefits.300

Third, the ALJ discounted the effects of Morse's medical condi-
tions on her ability to work.301 However, there was evidence that
Morse was taking numerous medications, had to carry nitroglycerin
with her at all times, and used an inhaler.30 2 In addition, she was
constantly being hospitalized for her medical impairments.30 3 Fur-
thermore, there was no testimony to refute the effects Morse's medical
condition would have on her future employment.30 4

Fourth, the ALJ consistently discounted Morse's functional re-
strictions, as is evident from the vocational expert's testimony in re-
sponse to the hypothetical posed by the ALJ.30 5 The first hypothetical
did not include most of Morse's impairments, resulting in the voca-
tional expert's testimony that there were 5,000 positions in Iowa
which Morse could fill.3 0 6 However, when the ALJ included more of
Morse's impairments, the number of jobs dwindled to 500.307 Even in
the second hypothetical, the AUL still had not included Morse's com-
plaints of leg pain.308

The ALJ may reject the claimant's subjective complaints of pain if
the substantial evidence on the record as a whole does not support the
complaints. 30 9 However, the court in Ghant v. Bowen310 stated that

296. Id. (stating that evidence regarding subjective complaints of pain should be
given substantial weight by the AIJ).

297. Morse, 16 F.2d at 871.
298. Id.
299. Id. at 872.
300. Id. at 873-74.
301. Id. at 874.
302. Id. at 875.
303. Id.
304. Id.
305. Id. at 874.
306. Id.
307. Id.
308. Morse, 32 F.3d at 1231.
309. Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984).
310. 930 F.2d 633 (8th Cir. 1991).
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the ALJ must expressly explain the reason for discrediting the subjec-
tive complaints. 311 The ALJ in Morse relied only on a report from the
University of Iowa Hospitals received in January of 1990.312 In addi-
tion, the ALJ did not expressly refute the evidence that supported
Morse's complaints.313 Therefore, the complaints should have been
included in the employment hypothetical posed to the vocational
expert.314

CONCLUSION

The United States Court of Appeals for the Eighth Circuit was
correct in vacating its decision in Morse v. Shalala ("Morse J").315 If
the court had not vacated its opinion in Morse I, it would have adopted
a rule that a treating physician's opinion regarding disability for sup-
plemental security income purposes constitutes substantial evidence.
There was no reason for the court to hand down such a rule in Morse I,
because both the Code of Federal Regulations and case precedent dic-
tate otherwise.

In contrast, the court's final opinion in Morse v. Shalala ("Morse
I")316 was correct in requiring the Administrative Law Judge to in-
clude subjective complaints of pain in the hypothetical posed to the
vocational expert.317 In so doing, the court adhered to its decision in
Polaski v. Heckler318 which outlines how much weight to give a claim-
ant's subjective complaints of pain.319 Although the court hoed a diffi-
cult path, its decision in Morse II was correct. Because of the court's
decision, Garnet Morse was finally awarded the disability benefits she
sought from tho Social Security Administration in 1988.

Corinne M. Meysenburg-'96

311. Ghant v. Bowen, 930 F.2d 633, 637-38 (8th Cir. 1991).
312. Morse v. Shalala, 16 F.2d 865, 871 (8th Cir. 1993), vacated and reh'g en banc

granted, No. 93-1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated,
23 F.3d 1479 (8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124
(8th Cir. June 16, 1994).

313. Id.
314. See supra note 60-62 and accompanying text.
315. 16 F.3d 865 (8th Cir. 1994), vacated and reh'g en banc granted, No. 93-

1016SID, 1994 U.S. App. LEXIS 6550 (8th Cir. April 5, 1994), vacated, 23 F.3d 1479
(8th Cir. 1994), vacated, No. 93-1016SID, 1994 U.S. App. LEXIS 15124 (8th Cir. June
16, 1994).

316. 32 F.3d 1228 (8th Cir. 1994).
317. Morse v. Shalala, 32 F.3d 1228, 1232 (8th Cir.. 1994).
318. 739 F.2d 1320 (8th Cir. 1984).
319. Polaskiv. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984).
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