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INTRODUCTION

The Equal Pay Act ("EPA") requires that employers pay equal
wages to members of both sexes who perform jobs which require
"equal skill, effort, and responsibility, and which are performed under
similar working conditions."1 With the growth and development of
women's athletics, colleges and other educational institutions may be
subjected to substantial scrutiny of the salaries paid to their male and
female coaches for compliance with the requirements of the EPA. 2

The University of Nebraska in Lincoln, Nebraska ("University of Ne-
braska" or "Nebraska") opened itself to just such scrutiny in December
1994 when it proposed new contracts for its male men's basketball
coach and its female women's basketball coach.3

This Article profiles the coaches of men's basketball and women's
basketball at the University of Nebraska and their respective con-
tracts.4 This Article then examines the requirements of the EPA and
how courts have applied those requirements to salaries paid to male
and female coaches. 5 Next, this Article analyzes how the EPA may be
applied to the University of Nebraska men's and women's basketball
coaches' contracts.6 Finally, this Article advises athletic administra-

t Associate, Dwyer, Pohren, Wood, Grimm & Lazer. BA., Creighton University,
1990; J.D., Creighton University, 1993. The views expressed herein are those of the
author, and not necessarily those of Creighton University or Dwyer, Pohren, Wood,
Grimm & Lazer.

1. 29 U.S.C. § 206(dXl) (1988); see infra note 52 and accompanying text.
2. See infra notes 61-269 and accompanying text.
3. See infra notes 8-50 and accompanying text.
4. See infra notes 8-50 and accompanying text.
5. See infra notes 51-269 and accompanying text. This Article will not consider

the requirements and implications of the employment discrimination provisions of Title
VII of the Civil Rights Act (42 U.S.C. § 2000e-2), or the prohibitions against discrimina-
tion in any educational activity or program that receives federal financial assistance as
set forth at 20 U.S.C. § 1681 ("Title IX"), except to the extent that cases considering
these statutes are illustrative of the EPA analysis of coaches' salaries.

6. See infra notes 270-90 and accompanying text. The University of Nebraska
basketball coaches' contracts are addressed herein for illustrative and discussion pur-
poses only; by this discussion, the author does not intend to express a legal opinion as to
whether the University of Nebraska has complied with the EPA with regard to these
agreements.
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tors as to how to minimize EPA disputes with regard to their coaches'
contracts. 

7

BACKGROUND

UNIVERSITY OF NEBRASKA MEN'S AND WOMEN'S BASKETBALL
COACHES' CONTRACTS

In December 1994, the University of Nebraska in Lincoln, Ne-
braska ("University of Nebraska" or "Nebraska") proposed new em-
ployment contracts for the coaches of both 'its men's and women's
basketball teams.8 The University of Nebraska participates in the
National Collegiate Athletic Association ("NCAA") Division I in both of
these sports.9

Men's Basketball

The men's basketball team at the University of Nebraska is
coached by Daniel H. Nee.10 Through the 1993-94 season, Coach Nee
has led the Nebraska men's basketball program for eight years, com-
piling a 146-103 (.586) record during that time.11 Under Coach Nee's
direction, the Nebraska men's basketball team has achieved four
twenty-win seasons and has made four NCAA championship tourna-
ment appearances. 12

Prior to his tenure at Nebraska, Coach Nee spent six years as the
head men's basketball coach at Ohio University, where he compiled a
107-67 (.615) record.13 While at Ohio University, Coach Nee led his

7. See infra notes 291-94 and accompanying text.
8. CONTRACT OF EMPLoYMENT, HEAD MEN'S BASKETBALL COACH, UNIVERSrrY OF

NEBRASKA-LINCOLN (Dec. 10, 1994) [hereinafter HEAD MEN'S BASKETBALL COACH CON-
TRACT]; CONTRACT OF EMPLOYMENT, HEAD WOMEN'S BASKETBALL COACH, UNIVERSITY OF
NEBRASKA-LINCOLN (Dec. 10, 1994) [hereinafter HEAD WOMEN'S BASKETBALL COACH
CONTRACT]. For further discussion of these contracts, see NU Women's Basketball
Coach to Resolve 3-Year Pact, Omaha World-Herald, April 25, 1995, at 28; Steven
Pivovar, Contract Status Leaves Beck Uncertain About NU Future, Omaha World-Her-
ald, March 7, 1995, at 23; Rick Ruggles, NU's Beck Skeptical Over Crowd Clause,
Omaha World-Herald, Dec. 7, 1994, at 31; Rick Ruggles, N.U. Set to Formalize Head
Coach Bonuses UNL Coaches' Compensation, Omaha World-Herald, Dec. 6, 1994, at 1.

9. JAmmiN', 1994-95 NEBRASKA MES'S BASKETBALL MEDIA GUIDE 7 [hereinafter
JAMMIN']; YOUNG GUNS, 1994-95 NEBRASKA WoMEN'S BASKETBALL MEDIA GUIDE 72
[hereinafter YOUNG GUNS].

10. HEAD MEN'S BASKETBALL COACH CONTRACT, supra note 8.
11. JAMMnl', supra note 9, at 52.
12. Id. at 54.
13. Id. During his career as a head college basketball coach, Coach Nee has com-

piled a 253-170 (.598) record. Id.
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team to four twenty-win seasons and two NCAA tournament
appearances.

14

Coach Nee played collegiate basketball for one year at Marquette
University and for two years at St. Mary of the Plains College, where
he received his bachelor's degree in English and physical education. 15

He subsequently obtained his master's degree in health, physical edu-
cation and recreation from Kansas State University. 16 Coach Nee
then spent four years as a high school basketball coach and four years
as an assistant men's basketball coach at University of Notre Dame,
prior to assuming the head coaching position at Ohio University.17

During the 1994-95 basketball season, Coach Nee coached thir-
teen players at the University of Nebraska.' 8 Excluding exhibition
games, his team was scheduled to play twenty-nine regular season
games. 19

During his tenure at Nebraska, Coach Nee's teams have played to
increasing home crowds, with an average home attendance during the
1993-94 season of 13,278.20 Coach Nee has also seen an increase in
television coverage of the University of Nebraska men's basketball
program, with sixteen games televised during the 1993-94 season.21

During the 1994-95 season, all of the Nebraska men's basketball
games were to be broadcast on radio over the Nebraska Sports Net-

14. JAMmN, supra note 9, at 54. Coach Nee was named Mid-American Conference
Coach-of-the-Year two times while he was head men's basketball coach at Ohio Univer-
sity. Id. at 53.

15. JAmm1', supra note 9, at 53.
16. Id.
17. Id. Coach Daniel H. Nee was the junior varsity basketball coach at Red Bank,

New Jersey, Regional High School for one year and the head basketball coach at Brick
Township, New Jersey, High School for three years. Id.

18. JAMM&n', supra note 9, at 24.
19. Id. at 2. Additionally, the team played two exhibition games. Id.
20.' JAMMI', supra note 9, at 145. The University of Nebraska plays its home

men's basketball games at the Bob Devaney Sports Center ("Devaney Center"). Id. at 3.
The Devaney Center has a seating capacity of 14,302. Id. During the time that Coach
Nee has been at Nebraska, the men's basketball team has recorded the following aver-
age attendance figures: 1986-87 - 11,611; 1987-88 - 11,364; 1988-89 - 10,753;
1989-90 - 10,013; 1990-91 - 13,307 ; 1991-92 - 12,997; 1992-93 - 13,357; 1993-94
- 13,278. Id. at 145.

21. JAmMmN', supra note 9, at 187. Of the sixteen games televised during the 1993-
94 season, three were televised on the Prime Sports Network, four were televised on
ESPN, seven were televised on the Raycom regional sports network, one was televised
on ABC, and one was televised on CBS. Id. During the time that Coach Nee has been
at Nebraska, the men's basketball program has made the following number of television
appearances: eight appearances in 1986-87; eight appearances in 1987-88; seven ap-
pearances in 1988-89; six appearances in 1989-90; fifteen appearances in 1990-91;
eighteen appearances in 1991-92; fourteen appearances in 1992-93; and sixteen appear-
ances in 1993-94. Id.
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work, which includes twenty-two radio stations across the State of
Nebraska.

22

In addition to his coaching duties, Coach Nee is a congressman in
the National Association of Basketball Coaches and a member of the
Midwest Coaches Advisory Board to the NCAA Division I Men's Bas-
ketball Committee. 23

In his December 1994 proposed employment agreement, Coach
Nee was provided with a four-year contract with a "roll-over" clause,
which states that, unless notice to the contrary is given, at the end of
each year of the contract, the contract is automatically renewed for a
new four-year term. 24 Pursuant to the contract, Coach Nee is to be
paid a minimum salary of $106,842 per year, plus fringe benefits. 25

Additionally, the University of Nebraska promises to use its best ef-
forts to secure additional athletically-related compensation for Coach
Nee from boosters, television and radio show appearances, and con-
tracts with manufacturers and suppliers of athletic apparel and equip-
ment.26 Finally, Coach Nee will be paid bonuses equal to one-twelfth
of his annual salary if his team is invited to participate in the NCAA
tournament; one-sixth of his annual salary if his team reaches the
semi-final round of the NCAA tournament ("Final Four"); and $50,000
if his team wins a national championship. 27

Women's Basketball

The women's basketball team at the University of Nebraska is
coached by Angela C. Beck.28 As of the 1993-94 season, Coach Beck
has directed the Nebraska women's basketball team for eight years,
compiling a 140-95 (.596) record.29 Under Coach Beck's leadership,
the University of Nebraska women's basketball team has recorded
three twenty-win seasons and has made two NCAA championship
tournament appearances.30 Coach Beck's team has won one Big Eight
conference championship and Coach Beck was once named Big Eight
conference coach-of-the-year.31

Prior to assuming her role at Nebraska, Coach Beck spent three
years as the head women's basketball coach at Bradley University,

22. JAmmiN', supra note 9, at 5.
23. Id. at 54.
24. HEAD MEN'S BASKETBALL COACH CoNTRAcr, supra note 8, §§ 1, 12.
25. Id. §§ 2, 5.
26. Id. § 3.
27. Id. § 4.
28. HEAD WOMEN's BAKETBALL COACH CONTRACT, supra note 8.
29. YOUNG GuNs, supra note 9, at 22.
30. Id. at 22-23.
31. Id. at 22.
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compiling a 38-44 (.463) record.3 2 She also served three years as head
women's basketball coach at Southeast Missouri State University,
compiling a 53-34 (.609) record and achieving two twenty-win
seasons.

33

Coach Beck played collegiate basketball. at Millikin University,
where she obtained her bachelor's degree.3 4 She subsequently ac-
quired her master's degree in coaching and administration from Illi-
nois State University.3 5 Upon completing her studies at Illinois State
University, Coach Beck assumed her head coaching duties at South-
east Missouri State.3 6

During the 1994-95 season, Coach Beck coached thirteen players
at the University of Nebraska.3 7 Excluding exhibition games, her
team was scheduled to play twenty-six regular season games. 38

Average home attendance for Nebraska women's basketball
games during the 1993-94 season was 441.39 During the 1993-94 sea-
son, three Nebraska women's basketball games were televised.40 Ad-
ditionally, during the 1994-95 season eighteen regular season
women's basketball games were to be broadcast over one radio
station.

4 1

In addition to her coaching duties, Coach Beck participates in the
Governor's Council of Physical Fitness and serves on the Board of Di-
rectors for the Nebraska Special Olympics. 4 2 She was an assistant
coach for the 1989 Olympic Festival North Basketball Team and has
served as a member of the Kodak All-America selection committee. 43

In her December 1994 proposed employment contract, Coach Beck
was provided with a three-year term of employment. 44 Coach Beck's

32. Id. at 23.
33. Id. Coach Beck coached at Bradley University from 1983 to 1986 and at South-

east Missouri State University from 1980 to 1983. Id. During her career as a head
basketball coach, Coach Beck has compiled a 232-177 (.573) record. Id.

34. YOUNG GUNS, supra note 9, at 23.
35. Id.
36. Id.
37. Id. at 3.
38. Id. at 6. Additionally, the Nebraska women's basketball team played two exhi-

bition games. Id.
39. HEAD WOMN's BASKETBALL COACH CONTRACT, supra note 8, § 2(b). The Ne-

braska women's basketball team plays its home games at the Bob Devaney Center ("De-
vaney Center'). YOUNG GUNS, supra note 9, at 1. The seating capacity at the Devaney
Center is 14,302. Id.

40. University of Nebraska Sports Information Office. All three games were tele-
vised on Nebraska Educational Television ("NETV").

41. YOUNG GUNS, supra note 9, at 80.
42. Id. at 22.
43. Id.
44. HEAD WOMEN'S BASKETBALL COACH CONTRACT, supra note 8, § 1.

19951 889
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contract does not include a "roll-over" clause. 45 Pursuant to the con-
tract, Coach Beck is to be paid an annual base salary of $63,000, plus
fringe benefits. 46 However, Coach Beck's annual base salary will be
increased by $1600 for each whole 500 person increase in the average
regular season paid attendance at Nebraska women's home basketball
games. 47 Coach Beck's contract notes that in the event that the aver-
age regular season paid home attendance equals 14,000, Coach Beck's
salary will be "substantially equal" to that of the men's head basket-
ball coach.48

Additionally, in Coach Beck's contract, the University of Ne-
braska represents that it will use its best efforts to secure additional
athletically-related compensation for Coach Beck from television and
radio appearances and from contracts with manufacturers and suppli-
ers of athletic apparel and equipment.49 Furthermore, Coach Beck
will be paid bonuses equal to one-twelfth of her annual base salary if
her team is invited to participate in the NCAA tournament; one-sixth
of her annual base salary if her team reaches the Final Four of the
NCAA tournament; and $50,000 if her team wins a national
championship.

50

EQUAL PAY ACT

The Fair Labor Standards Act includes provisions prohibiting em-
ployers from discriminating on the basis of sex in the payment of
wages to their employees.51 These provisions, known as the Equal
Pay Act ("EPA"), state that:

No employer having employees subject to any provisions of
this section shall discriminate, within any establishment in
which such employees are employed, between employees on

45. Id.
46. Id. §§ 2(a), 5.
47. Id. § 2(b).
48. Id. If necessary, the $1600 amount of the annual base salary increase for each

whole 500 increase in average regular season paid attendance at home games will be
adjusted upward so that, in the event that the average regular season paid attendance
at home women's basketball games equals 14,000, Coach Beck's annual base salary will
be "substantially equal" to the annual salary of the head men's basketball coach. Id.

49. HEAD WoMEN's BASKETBALL COACH CONTRACT, supra note 8, § 3. In Coach
Beck's contract, the University of Nebraska omits the provision that binds the school to
make efforts to secure additional athletically-related compensation for Coach Beck from
boosters. Id.

50. HEAD WOM:EN's BASKETBALL COACH CONTRACT, supra note 8, § 4.
51. 29 U.S.C. § 201 et seq. (1988). Generally, Section 206 of Title 29 of the United

States Code (the Fair Labor Standards Act ("FLSA")) governs minimum wage require-
ments. Id. § 206. Although the minimum wage provisions of FLSA generally do not
apply to individuals employed in a "bona fide executive, administrative, or professional
capacity," the discrimination provisions set forth in section 206(d) do not recognize these
exceptions to their requirements. Id. § 213(a).
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the basis of sex by paying wages to employees in such estab-
lishment at a rate less than the rate at which he pays wages
to employees of the opposite sex in such establishment for
equal work on jobs the performance of which requires equal
skill, effort, and responsibility, and which are performed
under similar working conditions, except where such pay-
ment is made pursuant to (i) a seniority system; (ii) a merit
system; (iii) a'system which measures earnings by quantity or
quality of production; or (iv) a differential based on any other
factor other than sex .... 5 2

In order to establish a prima facie case under the EPA, an em-
ployee must establish that the employer pays employees of the oppo-
site sex different wages for the performance of jobs which require
"equal skill, effort, and responsibility, and which are performed under
similar working conditions."53 In order to prevail in an action under
the EPA, the employee is not required to establish that the jobs per-
formed by members of the opposite sex are identical to the job per-
formed by the employee; however, the employee must establish that
the jobs are "substantially equal."54

In order to determine whether jobs are "substantially equal,"
courts focus on the jobs held by the employees and not on the individ-
ual skills and qualifications of the employees holding those jobs. 55 Fo-
cusing on the jobs performed by the employees, courts direct their
attention to the actual job requirements of the positions, and not to
the job descriptions or classifications. 56 Jobs are deemed to be "sub-
stantially equal" if they "(1) involve the same primary job functions
and (2) require substantially equal skill, effort, and responsibility."57

Once an employee establishes a prima facie case of discrimina-
tion, the burden shifts to the employer to establish that the difference

52. 29 U.S.C. § 206(dXl) (1988) ("Equal Pay Act"). The subsection concludes by
stating- "Provided, That an employer who is paying a wage rate differential in violation
of this subsection shall not, in order to comply with the provisions of this subsection,
reduce the wage rate of any employee." Id.

53. Corning Glass Works v. Brennan, 417 U.S. 188, 195 (1974); Stanley v. Univer-
sity of S. California, 13 F.3d 1313, 1321 (9th Cir. 1994); Brock v. Georgia Southwestern
College, 765 F.2d 1026, 1032 (11th Cir. 1985); Hein v. Oregon College of Educ., 718 F.2d
910, 913 (9th Cir. 1983); Jacobs v. College of William & Mary, 517 F. Supp. 791, 795
(E.D. Va. 1980), aff'd, 661 F.2d 922 (4th Cir. 1981), cert. denied, 454 U.S. 1033 (1981).

54. Stanley, 13 F.3d at 1321; Brock, 765 F.2d at 1032; Hein, 718 F.2d at 913;
Horner v. Mary Inst., 613 F.2d 706, 713 (8th Cir. 1980); Brennan v. Woodbridge Sch.
Dist., 74 Lab. Cas. 33,121 (D. Del. 1974). The EPA does not adopt the concept of
"comparable worth." EEOC v. Madison Community Unit Sch. Dist. No. 12, 818 F.2d
577, 580 (7th Cir. 1987).

55. Brock, 765 F.2d at 1032.
56. Brennan, 74 Lab. Cas. at 33,121.
57. Id. Although courts generally do not focus upon an individual employee's cre-

dentials during the prima facie analysis, courts may consider factors such as training,
education, experience, and ability when evaluating equality of skill. Id.
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in pay for members of the opposite sex is based upon one of the excep-
tions set forth in the EPA.58 At this point in the analysis, the individ-
ual experience, seniority, skill, ability, and merit of the employee
becomes relevant.5 9 An employer will prevail under the EPA if it es-
tablishes that one of these factors justifies the wage differential and
that the sex of the employee was not the basis for the distinction. 60

JuDiciAL REVIEW OF COACHING CONTRACTS UNDER THE EQUAL PAY

ACT

Courts have applied this EPA analysis in a limited number of
cases involving the employment of individuals as coaches of various
sports.6 1 These courts have reached differing conclusions with regard
to whether the EPA was violated under circumstances where female
coaches were paid less than their male counterparts. 6 2

Equal Pay Act Was Violated

In the following cases, courts have evaluated the jobs performed
by male and female coaches, as well as the credentials of each coach,
and concluded that paying the female coach less than the male coach
violated the EPA.63

In Brennan v. Woodbridge School District,6 4 the United States
District Court for the District of Delaware considered the different
wages paid to the female coach of a high school girls' softball team and
the male coach of the school's boys' baseball team under the EPA.65

The girls' softball coach was a recent college graduate with a bachelor
of science degree in physical education.6 6 Although she had no prior
coaching experience, her college experience in the area of physical ed-

58. Corning Glass Works, 417 U.S. at 196; Brock, 765 F.2d at 1036; Hein, 718 F.2d
at 913;Horner, 613 F.2d at 713; Jacobs, 517 F. Supp. at 796. The exceptions set forth in
the EPA include, "(i) a seniority system; (ii) a merit system; (iii) a system which meas-
ures earnings by quantity or quality of production; or (iv) a differential based on any
other factor other than sex." 29 U.S.C. § 206(d)(1) (1988).

59. See Equal Pay Act, 29 U.S.C § 206(d)(1) (1988) (setting forth exceptions to the
prohibition against unequal pay for substantially equal work). See also Brock, 765 F.2d
at 1032 n.9 (noting that the individual qualities of employees become relevant at the
employer's rebuttal stage in the proceedings).

60. Brock, 765 F.2d at 1036. For a discussion of the application of the EPA in the
context of higher education generally, see Debra H. Green, An Application of the Equal
Pay Act to Higher Education, 8 J.C. & U.L. 203 (1980-81).

61. See infra notes 63-269 and accompanying text.
62. See infra notes 63-269 and accompanying text.
63. See infra notes 64-150 and accompanying text.
64. 74 Lab. Cas. 9 33,121 (D. Del. 1974).
65. Brennan, 74 Lab. Cas. 9 33, 121.
66. Id. In addition to her coaching duties, she taught English classes at the high

school. Id.
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ucation included classes on coaching techniques. 67 She coached her
team through a season which lasted from March 5, 1973 to May 3,
1973.68 For these services, the coach was paid $300.69

. The boys' baseball coach was also a recent college graduate, hav-
ing majored in social studies. 70 Although he had participated in high
school and college athletics as a player, he had no previous coaching
experience. 71 His team played a season beginning March 12 and end-
ing May 30.72 For his coaching services, he was paid $400. 7 3

The sports of softball and baseball share many of the same char-
acteristics, including the same rules and the same equipment.74 Fur-
thermore, the softball coach and the baseball coach shared many of
the same responsibilities, including recruiting teams of approximately
eighteen players, supervising and instructing at practices, supervising
and accounting for equipment and uniforms, arranging schedules for
practices and games, arranging for transportation to and from games,
and traveling with the teams to and from games. 75 The teams both
played twelve games and twelve scrimmages, with identical home and
away schedules.76 The teams' practice schedules were subject to the
same restrictions, including the limitation of practices to no more than
two hours per day, five days per week. 77

Evaluating these circumstances, the court noted that the EPA
does not require the jobs being considered to be identical, but instead
merely requires the jobs to be "substantially equal."78 In considering
whether the jobs are "substantially equal," the court stated that it
must focus on the actual job requirements for each coach, and not on
any job classifications or descriptions. 79 The court concluded that the
jobs would be deemed to be "equal" if they involved the same principal

67. Brennan, 74 Lab. Cas. 33, 121.
68. Id.
69. Id.
70. Id. In addition to his coaching duties, he taught history and health classes at

the high school. Id.
71. Brennan, 74 Lab. Cas. 33, 121.
72. Id.
73. Id.
74. Id. However, softball is played on a slightly smaller field than the field used for

baseball. Id.
75. Brennan, 74 Lab. Cas. 9 33, 121. The teams used the same bus for transporta-

tion to and from games and waited for the other team to complete its game before re-
turning to the school. Id.

76. Brennan, 74 Lab. Cas. 33, 121.
77. Id. According to rules established the State of Delaware Department of Public

Instruction, practices for both teams were restricted to the teams' home fields between
the hours of 3:30 p.m. and 5:30 p.m., no more than five days per week. Id.

78. Brennan, 74 Lab. Cas. 9 33, 121.
79. Id.

1995]
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job functions and substantially equal skill, effort, and responsibility 8 0

However, incidental differences in job functions or the skill, effort, or
responsibility required for the position would not be considered, un-
less such differences involved additional effort, skill, or responsibility,
required a significant amount of time, and were of sufficient economic
value to justify the pay differential.8 1

Applying these principles to the facts presented, the court con-
cluded that the jobs performed by the female girls' softball coach and
the male boys' baseball coach were substantially equal and that any
incidental differences in the positions did not justify the pay differen-
tial.82 Therefore, the court held that paying the male boys' baseball
coach at a higher rate than was paid to the female girls' softball coach
violated the EPA.8 3

Similarly, in Burkey v. Marshall County Board of Education,s 4

the United States District Court for the Northern District of West Vir-
ginia held that a school district's policy of uniformly paying female
coaches of girls' sports one-half of the salary paid to male coaches of
boys' sports violated the EPA.8 5 The policy of paying female coaches
one-half of the salary paid to male coaches was challenged in Burkey
by the coach of a junior high girls' basketball team.8 6 While in college,
this coach played on four athletic teams - softball, basketball, volley-
ball, and field hockey.8 7 After her graduation, she obtained her
master's degree in physical education and continued to participate in
softball through an independent softball league.88 She also coached
girls' softball in a recreational league.8 9

In 1970, this coach became employed by the defendant board of
education as a physical education teacher.90 During the 1971-72
school year, this coach formed an interscholastic girls' basketball team

80. Id. The court stated that the consideration of whether the jobs required equal
skill would include consideration of factors such as education, training, experience, and
ability. Id.

81. Brennan, 74 Lab. Cas. $ 33, 121.
82. Id.
83. Id. The female girls' softball coach was determined to be entitled to $100 in

back pay, plus interest at the rate of 6%, for a total of $106. Id.
84. 513 F. Supp. 1084 (N.D. W. Va. 1981).
85. Burkey v. Marshall County Bd. of Educ., 513 F. Supp. 1084, 1089, 1097 (N.D.

W. Va. 1981).
86. Id. at 1087-89.
87. Id.
88. Id.
89. Id.
90. Id. In her position as a physical education teacher, she taught both boys and

girls, and part of her curriculum included teaching the fundamentals of basketball and
track and field. Id. at 1091.
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at a junior high school within the district.9 1 She continued to coach
the team through the 1975-76 school year.92

Prior to the 1973-74 school year, women were not paid for serving
as coaches of girls' junior high sports.9 3 Beginning in the 1973-74
school year, with only one exception, women who coached girls' junior
high sports were consistently paid one-half of the salary paid to male
coaches of identical or bcomparable boys' junior high sports. 94 Until
the 1975-76 school year, school policy stated that only female teachers
could coach girls' sports.9 5 Moreover, the board of education had
adopted an unwritten policy that precluded-hiring female teachers to
coach boys' sports.96

Analyzing this situation, the court first noted that the com-
plaining coach was qualified to assume the higher-paid positions of
boys' basketball or boys' track coach.97 In fact, the court found that
the female coach's qualifications to coach these sports was equal or
superior to the qualifications of the men who actually coached these

91. Burkey, 513 F. Supp. at 1087. Prior to 1971, the junior high schools within the
school district did not offer any interscholastic sports programs for girls. Id.

92. Burkey, 513 F. Supp. at 1087. During this time, her coaching record included
thirty-one wins, four losses and one forfeit. Id. Her coaching contract was terminated
and she was transferred to an elementary school within the school district at the end of
the 1975-76 school year. Id. at 1088. She contended that this action (the transfer) was
taken against her in retaliation for her filing sex discrimination charges against the
board of education. Id. at 1092-94.

93. Burkey, 513 F. Supp. at 1088.
94. Id. One female coach of a high school girls' tennis team within the school dis-

trict was paid the same salary as her male counterpart. Id. at 1088 n.2. During the
1973-74 school year, the plaintiff coach was paid $200 for coaching girls' basketball,
while men coaching boys' basketball were paid $400. During the 1974-75 school year,
she was paid $220, while the male basketball coaches were paid $440. During the 1974-
76 school year, she was paid $230, while male basketball coaches were paid $460. Id. at
1091.

95. Burkey, 513 F. Supp. at 1089. Despite this policy, two men coached girls'junior
high sports and were also paid one-half of the salary paid to other male coaches. Id.

96. Burkey, 513 F. Supp. at 1090. Additional distinctions between the girls' and
boys' athletic programs included the following: (1) the boys' program, unlike the girls'
program, had an athletic director; (2) girls' sports, unlike boys' sports, were limited to
one coach per sport; (3) boys' sports had a different team for each junior high grade
level, while girls' sports had only one team for girls in the seventh, eighth, and ninth
grades; (4) girls' teams, unlike boys' teams, were not permitted to play teams from
outside of their county; (5) girls' teams, unlike boys' teams, were limited in the number
of games they could play; (6) girls' teams were required to permit each team member to
play in every game, while the coaches of the ninth grade boys' teams were permitted to
exercise discretion as to whether or not to play any particular team member in any
particular game; and (7) girls' teams, unlike boys' teams, were limited in the number of
players who could participate. Id. at 1088-89.

97. Burkey, 513 F. Supp. at 1091. This portion of the court's decision was set forth
in the court's analysis of Title VII employment discrimination issues, and not in its
analysis of the EPA. Id. at 1090-91.
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sports. 98 However, school policy prevented this coach from obtaining
these higher-paid positions.9 9

Comparing the job requirements for the different positions held
by men and women, the court found that the position of girls' basket-
ball coach required work, effort, skill, and responsibility equal to that
required of the position of boys' basketball coach. 10 0 In both positions,
the coach was required to have knowledge of the rules of the sport and
of proper coaching and teaching techniques. 1° 1 Each coach was re-
sponsible for selecting, training, and coaching interscholastic basket-
ball over seasons of substantially the same length.'0 2 Specific
responsibilities common to both positions included holding practice
sessions, scheduling games, and traveling with the team to away
games.

0 3

The court concluded that under these circumstances the positions
of girls' junior high basketball coach and boys' junior high basketball
coach were "substantially equal."10 4 Because female coaches of girls'
junior high basketball were paid less than male coaches of boys' junior
high basketball for substantially equal work, and because this differ-
ence in salary was based solely on the sex of the coach, the court con-
cluded that the EPA had been violated. x0 5

Coaches salaries in Madison, Illinois, were judicially reviewed for
compliance with the EPA by the United States Court of Appeals for
the Seventh Circuit in EEOC v. Madison Community Unit School Dis-
trict No. 12.106 The positions compared in Madison were the girls'
track coach and boys' track coach; girls' tennis coach and boys' tennis
coach; assistant girls' basketball coach and assistant boys' basketball
coach; girls' volleyball coach and boys' soccer coach; girls' basketball
coach and boys' soccer coach; girls' softball coach and boys' baseball
coach; and assistant girls' track coach and assistant boys' track
coach. 10 7 In each of these situations, the girls' team coach was female

98. Burkey, 513 F. Supp. at 1091. In reaching this conclusion, the court noted the
female coach's coaching experience and success at the junior high school, her coaching
experience outside of the junior high school, her teaching experience in the area of phys-
ical education, her educational background, and her experience as a participant in ath-
letics. Id.

99. Burkey, 513 F. Supp. at 1090-91. The court noted that this prohibition was not
related to any bona fide occupational qualification. Id. at 1091.

100. Burkey, 513 F. Supp. at 1091-92. This discussion begins the court's analysis of
this case under the EPA. Id.

101. Burkey, 513 F. Supp. at 1092.
102. Id.
103. Id.
104. Id.
105. Id. at 1092, 1097.
106. 818 F.2d 577 (7th Cir. 1987).
107. Madison, 818 F.2d at 579-80.
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and the boys' team coach was male. Also, in each instance, the female
coach was paid less than the male coach.' 08

Comparing the girls' and boys' track coaching positions, the court
noted that the boys' track team had more members and participated in
more meets than the girls' team.10 9 However, because the boys' team
had two assistant coaches and the girls' team had only one assistant
coach, the coaches of the boys' and girls' teams devoted approximately
the same amount of time to their coaching duties. i 0 Comparing the
girls' and boys' tennis coaching positions, the court noted that the only
significant difference between the positions was that the boys' tennis
team played in nearly twice as many matches as did the girls' team."'1
Comparing the assistant girls' and boys' basketball coaching positions,
the court noted that the district court had found that the positions
required substantially equal skill, effort, and responsibility, except
that the assistant girls' basketball coach worked longer hours than the
assistant boys' basketball coach."12 The court did not acknowledge
the factual similarities or differences between the remaining posi-
tions, stating merely that the district court had determined that these
positions required the same level of skill, effort, and responsibility."13

Reviewing this situation under the EPA, the court first considered
whether the plaintiff established a prima facie case by showing that
the jobs required "substantially equal" work under similar working
conditions."14 The court stressed that in order for jobs to be "equal"
under the EPA, they must be equal in skill, effort, and
responsibility."15

With regard to equality of responsibility, the court noted that the
coaches of the boys' teams had a larger number of members and
played more matches than their female counterparts. The court also
noted that the boys' coaches were not required to devote more time to
coaching than was required of their female counterparts because the
boys' teams had more assistant coaches."16 However, the court sug-

108. Id.
109. Id. at 579.
110. Id.
111. Id.
112. Id.
113. Id. at 579-80. The district court had found that any differences in responsibil-

ity and effort related to the fact that the boys' teams had more players and played in
longer seasons were offset by the fact that the boys' teams had more assistant coaches.
Id. at 580.

114. Madison, 818 F.2d at 580-82. The court acknowledged that under the EPA,
positions are not required to be identical, but need only to be "substantially equal." Id.
at 582. However, the court further noted that in adopting the EPA, Congress rejected
the concept of "comparable worth." Id.

115. Madison, 818 F.2d at 580.
116. Id. at 581.
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gested that the presence of the additional assistant coaches, and thus
a larger staff to supervise, may have indicated that the coaches of
the boys' teams had greater responsibility than their female
counterparts."1

7

Moreover, while the coaches of the corresponding boys' and girls'
teams may have devoted similar amounts of time to their coaching
duties, the court stated that this was not necessarily indicative of
equality of effort."i 8 For example, the court acknowledged that boys
and girls often differ in strength, speed, and other aspects of athletic
ability, as well as in attitudes toward athletic competition."i 9 These
differences between boys and girls may require ,coaches of correspond-
ing boys' and girls' sports to exert differing levels of effort. 120 In mak-
ing these distinctions based upon the sex of the players being coached,
the court stressed that the school would not violate the EPA by distin-
guishing the coaching jobs by the sex of the players being coached, as
the EPA only precludes basing a difference in pay on the sex of the
coach, as opposed to the sex of the players.'2' In fact, differences re-
lated to the sex of the players being coached may be a "factor other
than sex" which justifies a pay differential.' 22

Under this framework, the court concluded that the district
court's determination that the girls' track coach and boys' track coach;
girls' tennis coach and boys' tennis coach; assistant girls' basketball
coach and assistant boys' basketball coach; girls' softball coach and
boys' baseball coach; and girls' track coach and boys' track coach held
"substantially equal" positions within the meaning of the EPA was not
clearly erroneous.1 23 The court noted that there was sufficient evi-
dence to support the trial court's finding that coaches within the dis-
trict viewed the additional assistant coaches for the boys' teams as

117. Id.
118. Id.
119. Id.
120. Id.
121. Id. at 581-82. The court noted that if men coached girls' teams and were paid

less than men who coached boys' teams, the men coaching the girls' teams would not
have a claim under the EPA. Id. See Erickson v. Board of Educ. Proviso Township High
Sch., 458 N.E.2d 84, 87 (Ill. Ct. App. 1983) (holding that the EPA had not been violated
where men, as well as women, were paid less for coaching girls' teams), cert. denied, 469
U.S. 823 (1984).

122. Madison, 818 F.2d at 581-82. Id. at 583. The only revenue producing sport.
within the school district was the boys' high school basketball team, and none of the
female coaches claimed that they should be paid the higher wage paid to the coach of
that team. Id. In this regard, the court contrasted the facts in Madison with the cir-
cumstances presented in college athletics, where coaches are expected to "compete for
money in a high-pressure environment." Id. Instead, at the junior high and high school
level, particularly in a small town such as Madison, the primary function of a coach is to
"impart elementary athletic skills and norms of sportsmanship to adolescents:" Id.

123. Madison, 818 F.2d at 583-84.
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cancelling out the larger team sizes and greater number of meets.124

Moreover, the evidence in the record did not reflect that the sex of the
players on the teams significantly affected the level of skill, effort, or
responsibility, or the working conditions of the various coaching posi-
tions. 125 Thus, the plaintiffs established a prima facie case with re-
gard to these positions. 126

However, the court determined that the district court's conclusion
that the remaining positions were substantially equal was clearly er-
roneous. 12 7 The remaining positions each involved the comparison of
boys' and girls' teams playing different sports, e.g. girls' volleyball and
boys' soccer. 128 The court noted that the school district treated coach-
ing a different sport as a different job, and that the district did not
recognize a single job classification such as "head coach." 129 This dis-
tinction was illustrated by the fact that the school district paid differ-
ent salaries to the head coaches of different teams with players of the
same sex, such as boys' soccer and boys' tennis. 130 Thus, the court
concluded that to compare different sports across gender lines would
be arbitrary andcould not be the basis for concluding that the EPA
had been violated.131

With regard to those positions for which a prima facie case had
been established, the court proceeded to the second part of its analysis
- whether the wage differential was justified by a factor other than
the sex of the coach. 13 2 The court again noted at this stage that the
sex of the team members could be the basis for finding that the wage

124. Id. at 583.
125. Id.
126. Id. at 584.
127. Id.
128. Id.
129. Id.
130. Id. In 1980, the boys' track coach was paid $1,140, the boys' soccer coach was

paid $840, and the boys' tennis coach was paid $780. Id.
131. Madison, 818 F.2d at 584. In contrast, in Hein v. Oregon College of Education,

the United States Court of Appeals for the Ninth Circuit determined that the district
court's determination that two females who coached women's volleyball and track, and
women's field hockey and softball, respectively, held positions substantially equal to
that of the men's varsity basketball coach was not clearly erroneous. Hein, 718 F.2d at
915, 917. However, in accepting this broader basis for comparison, the court stated that
a plaintiff may not arbitrarily choose one male performing substantially equal work and
earning higher wages as the basis for comparison. Id. at 916. Instead, the court must
compare the plaintiff's wages with the average of the wages of all employees of the
opposite sex who perform substantially equal work. Id. at 916, 918. If the plaintiff
earns more than the average wage earned by members of the opposite sex who hold
substantially equal positions (even though paid less than some members of the opposite
sex who hold "substantially equal" positions), then the plaintiff will not have estab-
lished a prima facie case under the EPA. Id. at 916.

132. Madison, 818 F.2d at 584.
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differential was related to a factor other than sex.13 3 The court stated
that if the pay difference between coaches of boys' and girls' teams was
not related to the sex of the coach, and if females were not prohibited
or otherwise discouraged from coaching boys' teams, then the court
would conclude that the pay difference did not violate the EPA.' 3 4

However, according to the court, "[a]n employer cannot divide equal
work into two job classifications that carry unequal pay, forbid women
to compete for one of the classifications, and defend the resulting ine-
quality in pay between men and women by reference to a 'factor other
than [the] sex' of the employees."' 3 5

Applying these principles to the facts presented, the court ac-
knowledged that the evidence indicated that the school district had, in
fact, discouraged women from coaching boys' teams. 136 The court
stated that this was additional evidence that the reason for the pay
differential was related to the sex of the coaches and that this addi-
tional evidence cast doubt on the school district's claim that the differ-
ence in pay was solely related in differences in coaching male and
female athletes. 3 7 Thus, the court concluded that the pay differential
was not due to a "factor other than sex."138 Because the court con-
cluded that the school district was paying some of its male and female
coaches different wages for equal work, and because the wage differ-
ences were not justified by a factor other than sex, the court upheld
the district court's finding that the school district had violated the
EPA.139

Although the Seventh Circuit was unwilling to find that the posi-
tions of coaches of different sports, i.e. volleyball and soccer, were sub-
stantially equal, the United States Court of Appeals for the Eleventh
Circuit was willing to accept a broader view of what positions may be
deemed to be equal in Brock v. Georgia Southwestern College.140 In
Brock, the Eleventh Circuit compared the position of a female physical
education instructor who coached and supervised intramural sports
programs with the higher-paid position of a male physical education
instructor who coached intercollegiate basketball. 141

133. Id.
134. Id.
135. Id. at 585.
136. Id. at 584. The school district discouraged women from coaching boys' teams

because officials were concerned about the "locker room problem." Id. at 585.
137. Madison, 818 F.2d at 584.
138. Id. at 585.
139. Id.
140. 765 F.2d 1026, 1035 (11th Cir. 1985); Madison, 818 F.2d at 585.
141. Brock, 765 F.2d at 1035. The parties disputed the extent to which the male

faculty member was higher-paid, the plaintiff contending that the difference during the
1977-78 school year was $6000 and the defendant contending that the difference was
only $400. Id. at 1031-32.
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. As supervisor of the intramural program, the female faculty mem-
ber scheduled games, obtained referees, administered a $2500 budget,
and supervised the participation of hundreds of students in many dif-
ferent intramural sports. 142 As intercollegiate basketball coach, the
male faculty member scheduled games, arranged for transporting the
team to away games, supervised the team while they were on trips,
and administered an $8000 budget.143

The court recognized that under the EPA, the focus of the prima
facie analysis is on the jobs being performed, and not on the individual
skills and qualifications of those who perform those jobs.14 4 The court
further noted that the jobs are not required to be identical, but instead
need only be substantially equal, in order to establish a prima facie
case under the EPA. 145

Focusing on equality of responsibility, the court stated that
"'[responsibility is concerned with the degree of accountability re-
quired in the performance of the job, with emphasis on the importance
of the job obligation.'" 146 Evaluating the degree of responsibility in-
volved in the respective positions, the court noted that although the
male basketball coach was potentially subject to termination if his
team lost too many games, the school had acknowledged that there
was not a substantial amount of pressure on the male basketball
coach and that it was unlikely that he would be terminated for losing
games. 147 Furthermore, even though the male basketball coach was
responsible for a larger budget, the court concluded that this differ-
ence was not necessarily indicative of differing levels of responsibil-
ity. 148 Finally, the court noted that the school had acknowledged that
the intramural program was equally as important as the intercollegi-
ate program because the intramural program served more stu-
dents. 149 For these reasons, the court concluded that the district
court's determination that the positions were substantially equal was
not clearly erroneous. 15 0

142. Brock, 765 F.2d at 1035.
143. Id.
144. Id. at 1032.
145. Id.
146. Id. at 1035 (citing 29 C.F.R. § 800.129, which has been repealed). The court

stated that the chairman of the physical education department had testified that the
male and female faculty members in question had "fairly similar" teaching duties. Id.
at 1035.

147. Brock, 765 F.2d at 1035.
148. Id. at 1035 n.21.
149. Id. at 1035.
150. Id. at 1035 n.21.
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Equal Pay Act Was Not Violated

As was stated by the Eleventh Circuit in Madison, pay differences
based upon factors related to the sex of the athletes on a team, rather
than upon the sex of the team's coach, do not violate the EPA.151 This
principle was followed by the Illinois Court of Appeals in Erickson v.
Board of Education.152

In Erickson, the female coaches of girls' athletic teams at Proviso
Township High School claimed that the EPA had been violated be-
cause they were paid less than the coaches of boys' athletic teams at
the school. 153 The coaches were employed pursuant to a collective
bargaining agreement which established pay schedules for "men
coaches" and "women coaches." 154 However, these terms referred to
the sex of the students who participated on the teams, and not the sex
of the coaches of the teams.155 In some instances within the school,
men coached girls' sports and women coached boys' sports.'5 6 As a
result, some female coaches of boys' teams were paid more than some
male coaches of girls' teams. 157

The court held in Erickson that the EPA had not been violated. 158

This holding was based on the fact that female coaches at the school
received the same wages as males who performed the same coaching
duties and responsibilities, and that any difference in coaches' wages
depended only upon the sex of the students participating on the team
and not on the sex of the coach of the team. 159

151. Madison, 818 F.2d at 581-82; see supra notes 121-22 and accompanying text.
152. 458 N.E.2d 84, 86-87 (Ill. Ct. App. 1983), cert. denied, 469 U.S. 823 (1984).
153. Erickson, 458 N.E.2d at 84.
154. Id.
155. Id. at 85.
156. Id.
157. Id.
158. Id. at 87.
159. Id. at 86-87. In reaching this decision, the court relied upon the decisions in

two employment discrimination cases maintained under Title VII: Jackson v. Arm-
strong School Dist., 430 F. Supp. 1050 (W.D. Pa. 1977), and Kenneweg v. Hampton
Township School Dist., 438 F. Supp. 575 (W.D. Pa. 1977). Id. at 86. In Jackson, the
plaintiffs were female coaches of girls' basketball teams who were paid $324 per year for
their coaching services. Jackson, 430 F. Supp. at 1051. Male coaches of boys' basketball
in the same school district were paid between $756 and $1296 per year, despite the fact
that they coached no more players and their teams played no more games than the girls'
teams. Id. Nevertheless, the court focused on the critical fact that four men, as well as
four women, coached girls' basketball within the district, and all were paid $324 for
their coaching services. Id. at 1052. Thus, it was apparent that the difference in pay
was due to the sex of the players and not the sex of the coaches. Id. Because the female
coaches of girls' basketball were paid the same salary as the male coaches of girls' bas-
ketball, the court held that the plaintiffs were not discriminated against on the basis of
sex and dismissed the Title VII action. Id. at 1052-53. Similarly, in Kenneweg, two
female coaches of girls' sports contended that they had been discriminated against on
the basis of sex because male coaches of boys' sports were paid more than female
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In Horner v. Mary Institute,160 the parties focused on the sex of
the coaches, rather than the sex of the players, and the United States
Court of Appeals for the Eighth Circuit still concluded that the EPA
had not been violated.161 Mary Institute was a not-for-profit corpora-
tion operating three private schools. 16 2 The plaintiff was a female
physical education teacher at Mary Institute's middle and upper
schools.163 Prior to her employment at Mary Institute, this female
teacher had worked as a part-time teacher for two years, for which she
was paid $3500 per year. 164 During her first year at Mary Institute
(1974-75), her assigned duties included setting up and implementing
a gymnastics program, supervising recess at the lower school, coach-
ing junior varsity field hockey and varsity tennis, and assisting in the
upper school's May Day pageant.165 She was not given any ultimate
responsibility for determining curriculum. 166 For these services, she
was paid an initial salary of $7500 per year. 167

For EPA purposes, this female teacher's position was compared to
the position held by a male physical education teacher at the lower
school.' 68 This male teacher also began his employment at Mary In-
stitute during the 1974-75 school year, as a late replacement for a
teacher who had resigned. s69 Prior to assuming his duties at Mary
Institute, the male teacher had spent two years as a full-time teacher,
for which he had been paid over $8000 per year. 170 The duties as-
signed to him during his first year at Mary Institute included setting
up and implementing the lower school's physical education curricu-
lum, teaching swimming and physical education, coaching junior var-
sity basketball, reporting on programs at Parents' Day, and reporting

coaches of girls' sports. Kenneweg, 438 F. Supp. at 576. Noting that a discrimination
claim must be based on the sex of the plaintiffs, the court concluded that the plaintiffs
had failed to state a claim under Title VII because the plaintiffs were not being discrimi-
nated against on the basis of their own sex, as opposed to the sex of their players. Id. at
577.

160. 613 F.2d 706 (8th Cir. 1980).
161. Homer, 613 F.2d at 709.
162. Id. at 709. The three schools were the lower school, known as the Beasley

School (grades K through four), the middle school (grades five through eight), and the
upper school (grades nine through twelve). Id. The lower school was co-educational,
while the middle and upper school were for girls only. Id.

163. Homer, 613 F.2d at 709.
164. Id. at 709-10. The female teacher had a bachelor of science degree in physical

education. Id. at 709. Although she was teaching in this private school, she was not
certified to teach in public schools. Id.

165. Horner, 613 F.2d at 710.
166. Id.
167. Id. at 709.
168. Id.
169. Id. at 710.
170. Id. The male teacher anticipated that his salary in his prior position would be

increased to $9000. Id.
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to the head of the school as well as the head of the physical education
department.' 71 For these services, the male teacher was initially of-
fered a salary of $7500.172 However, he declined this offer because it
was less than his current salary. 173 The school responded by offering
him a salary of $9000, which he then accepted.' 74

During the teachers' first year of employment, in addition to his
required duties, the male teacher introduced the President's Physical
Fitness Test and a school field day. i 75 The female teacher addition-
ally initiated an after-school gymnastics club. 176 However, school offi-
cials were concerned that the female teacher had not expressed
enthusiastic support for the school athletic teams and had left school
during her free periods.' 77 Accordingly, after their first year, the male
teacher was given a raise of $1400 and the female teacher was given a
raise of $600.178

During her second year of employment, the female teacher's du-
ties remained substantially unchanged. 179 However, during the male
teacher's second year, he introduced a varsity track and field program,
and instituted events such as an annual float trip and a swim day.' 80

After the second year, the male teacher was given a raise of $700 and
the female teacher was given a raise of $500.181

During her third year of employment, the female teacher's duties
again remained substantially unchanged.' 8 2 However, during his
third year, the male teacher introduced an intramural floor hockey
team at the lower school.' 88 After the third year, the male teacher
was given a raise of $700 and the female teacher was given a raise of
$400.184

During her fourth year of employment, the female teacher as-
sumed a substantial number of additional duties.'85 She established
intramural field hockey and tennis programs, helped supervise intra-
mural athletic programs, served as a faculty advisor to eight upper

171. Horner, 613 F.2d at 711.
172. Id. at 710.
173. Id.
174. Id.
175. Id. at 711.
176. Id.
177. Id. School officials did not inform I

time. Id.
178. Homer, 613 F.2d at 709 n.2, 711.
179. Id. at 711.
180. Id. at 712.
181. Id. at 709 n.2, 711.
182. Id. at 711.
183. Id. at 712.
184. Id. at 709 n.2, 711.
185. Id. at 711.

the female teacher of these criticisms at that
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school students, and served as chair of the curriculum committee. 186

During the same year, the male teacher taught a current events class,
served on the electives and activities committee, and established a
lower school intramural program.1 8 7 Also during this year, a parent
was so pleased with the male teacher's activities that he donated
$50,000 to the school.18 8 At the end of this year, the male teacher was
given a raise of $800 and the female teacher was given a raise of
$1200.189

The female teacher contended that her lower initial salary, as
well as her lower raises after her first three years, violated the
EPA.190 The court embarked on a two-part EPA analysis, first consid-
ering whether the female teacher's job and the male teacher's job were
"substantially equal," and, if the jobs were "substantially equal," then
considering whether the wage differences were related to a factor
other than sex.19 1 With regard to the initial salaries, the court con-
cluded that the female coach had failed to satisfy her burden of estab-
lishing that her job required skill, effort, and responsibility
"substantially equal" to the position held by the male teacher. 192 The
court noted that while the positions superficially appeared to be iden-
tical, as both individuals were physical education teachers, the actual
jobs performed by these individuals were quite different. 19 3 For ex-
ample, the male teacher was required to develop a physical education
curriculum, and the female teacher was not required to do so. 194 Fur-
thermore, the male teacher was required to report to the head of the
school and to parents, while the female teacher did not have that de-
gree of accountability. 19r For these reasons, the court concluded that
the female teacher failed to establish a prima facie case as to the ini-
tial salaries.196

Nevertheless, the court continued its analysis of the initial sala-
ries and stated that, even if the female teacher had established a
prima facie case, the case was rebutted by the school's evidence that
the difference in initial salaries was due to a factor other than sex. 197

186. Id.
187. Id. at 712.
188. Id.
189. Id. at 709 n.2, 711.
190. Id. at 709.
191. Id. at 713.
192. Id. at 713-14.
193. Id. at 714.
194. Id.
195. Id.
196. Id.
197. Id. The court stated that "an employer may consider the marketplace value of

the skills of a particular individual when determining his or her salary." Id.; see infra
notes 198-99 and accompanying text.
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Because of the male teacher's experience and abilities, it was neces-
sary for the school to offer him a higher salary in order to hire him. 198

The court stated that such market factors related to the individual
skills of an employee are legitimate factors for an employer to consider
and, therefore, may constitute a basis for the salary differential other
than sex. 199

With regard to the raises in subsequent, years, the court recog-
nized that during each year, the male teacher's job responsibilities
grew and developed. 200 However, until the final year under consider-
ation, the female teacher's job responsibilities remained stagnant.20'
The court concluded that the additional job responsibilities assumed
by the male teacher in these later years indicated that the female
teacher's job continued to be different from, and not "substantially
equal" to, the male teacher's job.202 Because the female teacher failed
to establish that her job in the initial year or in subsequent years was
"substantially equal" to the job performed by the male teacher, the
court held that the female teacher had failed to establish a prima facie
case under the EPA.203

198. Id.
199. Id. However, the court acknowledged that the general perception that a wo-

man will work for less money than a man would work for, as opposed to market factors
based upon the particular skills of each individual, is not a "factor other than sex" which
justifies the difference in wages paid to members of opposite sexes. Id.

200. Homer, 613 F.2d at 714-15.
201. Id. at 715.
202. Id. at 714-15.
203. Id. at 715. In two cases maintained under New York State antidiscrimination

statutes, courts similarly held that the positions held by female teachers and coaches
did not involve work that was equal to the work peformed by their male counterparts.
In State Division of Human Rights v. Syracuse City Teachers Ass'n, Inc., female teachers
who coached girls' basketball contended that they had been discriminated against on
the basis of their sex because they were not paid the same salary as was paid to the
coach of the boys' basketball team. State Div. of Human Rights v. Syracuse City Teach-
ers Ass'n, Inc., 412 N.Y.S.2d 711, 712 (N.Y. App. Div. 1979). The girls' basketball team
practiced twice per week and played four games. Id. at 712. In the first year at issue,
teachers were not paid for coaching the girls' team. Id. The boys' basketball team prac-
ticed each day and played a round-robin schedule with eight other schools. Id. at 714.
The boys' basketball coach was paid $308 for his coaching services during the first year
at issue. Id. at 712. The court noted that the boys' basketball team played a considera-
bly longer season during that year than was played by the girls' team and that the girls'
coaches spent only half as much time on their coaching duties as the boys' coach. Id. at
713-14. Furthermore, the court recognized that men who coached girls' teams during
that year also were not paid for their coaching services. Id. at 714. Because female and
male coaches of girls' teams were treated similarly, and because, in any event, coaching
girls' teams and coaching boys' teams did not involve equal work, the court concluded
that the female coaches of girls' teams were not entitled to equal pay. Id. In subsequent
years, the school system based its payment for coaching "extramural" teams, regardless
of whether boys' or girls' teams, on an index of factors including: (1) the hours required;
(2) number of students participating; (3) experience required; (4) pressure imposed by
spectators; (5) injury factors; (6) weekends after school involved; (7) vacation time re-
quired; (8) facility and equipment responsibilities; and (9) bus travel supervision. Id. at
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Distinctions between positions held by men and women have been
further recognized at the collegiate level, as illustrated by the decision
of the United States District Court of the Eastern District of Virginia
in Jacobs v. College of William & Mary.2 04 The plaintiff in Jacobs was
a female who was the director of the College of William & Mary wo-
men's intramural program and the coach of the women's varsity bas-
ketball team.205 She was employed by the college nine months out of
the year, and during those nine months she worked three days per
week, approximately ten hours per day.20 6 She had been employed by
the college for four years, prior to which she obtained her undergradu-
ate degree with a major in business education of commerce and a mi-
nor in health, physical education, and recreation, as well as her
master's degree in guidance and counseling, and spent a period of time
as an elementary and high school teacher and basketball coach.20 7

At William and Mary, the female coach's primary duty was to di-
rect the women's intramural programs. 20 She also taught one to two

715. The court stated that this index system would be discriminatory only if the jobs of
coaching boys' and girls' teams were the same and if only female teachers coached girls'
teams and only male teachers coached boys' teams. Id. The court held that the evi-
dence did not support a finding of discrimination in these subsequent years. Id. at 716.

In Kings Park Central School District No. 5 v. State Division of Human Rights,
compensation for coaches within the school district was determined by a ten-level "code
system" which rated different coaching positions based on factors such as: (1) the
number of weeks in the season; (2) number of days per week that coaching activities
occurred; (3) number of hours per day spent coaching; (4) number of students participat-
ing on the team; (5) number of scrimmages and games; (6) number of away games and
scrimmages; (7) nature of the equipment involved; (8) compensation previously paid for
the position; and (9) practices that have been followed by other schools. Kings Park
Central Sch. Dist. No. 5 v. State Div. of Human Rights, 424 N.Y.S.2d 293, 294-95 (N.Y.
App. Div. 1980). Under this "code system," no girls' sports were rated above a four and
the boys' sports were rated between four and ten. Id. at 295. However, no school policy
prohibited females from coaching boys' sports. Id. The court found that while the jobs
of coaching boys' and girls' sports required equal effort, skill, and responsibility, the jobs
still were not equal because the time and travel commitments were less for the coaches
of girls' sports. Id. at 295-96. Thus, the court concluded that while the root of the differ-
ences between coaching girls' sports and coaching boys' sports may ultimately lie in a
discriminatory failure to adequately develop girls' sports, the evidence did not support
the finding that the female coaches of girls' sports were discriminated against on the
basis of their sex. Id. at 296.

204. 517 F. Supp. 791, 797 (E.D. Va. 1980), aff'd, 661 F.2d 922 (4th Cir. 1981), cert.
denied, 454 U.S. 1033 (1981).

205. Jacobs, 517 F. Supp. at 793.
206. Id. at 796-97.
207. Id. at 796. During the 1974-75 school year, she was an administrative assis-

tant for intramural sports. During the 1975-76 school year, she was the director of
women's intramurals, women's junior varsity basketball coach, and a teacher of softball
and basketball. During the 1976-77 and 1977-78 school years, she was the director of
women's intramurals, women's varsity basketball coach, and a teacher of bowling. Id.
at 793.

208. Jacobs, 517 F. Supp. at 797.
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classes per semester.20 9 Additionally, she coached the women's bas-
ketball team, which played in a small colleges' league.2 10

As women's basketball coach, the female coach engaged in activi-
ties such as scouting and recruiting.2 11 Pursuant to the regulations
governing the small colleges league, the college was not permitted to
pay for prospective student-athletes to visit the campus as part of the
college's recruiting process, nor could the college require a coach to
recruit players or scout other teams at their own expense.2 12 Never-
theless, the female women's basketball coach did perform some lim-
ited scouting and recruiting activities, despite the fact that these
activities were not a requirement of her position.2 13

The female coach contended that the college had violated the EPA
because she was not paid a salary equal to that paid to men who held
positions requiring equal skill, effort, and responsibility.2 14 Particu-
larly, she contended that her position was equal to the higher-paid
positions held by the male baseball coach and the male men's basket-
ball coach and his male assistant coaches.2 15

The baseball coach was a full-time employee who had worked at
the college for nineteen years.21 6 His coaching duties required him to
spend approximately three hours per day on the field.2 17 In addition
to coaching baseball, he served as a full-time instructor and acted as
the director of intramurals.21 8 In this latter capacity, he was respon-
sible for the college recreation center and maintenance of the college
intramural fields. 21 9 Academically, he had a bachelor of science de-
gree in physical education and a master of education degree. 220

The men's basketball coach had just completed his first year in
the head coaching position, having spent the previous five years as an
assistant men's basketball coach at the college.22 1 The men's basket-

209. Id. at 796.
210. Id. at 797.
211. Id.
212. Id. The small colleges league was governed by the rules and regulations set

forth in the Association of Intercollegiate Athletics for Women ("AIAW") Handbook. Id.
213. Jacobs, 517 F. Supp. at 797. Most of her recruiting was done by letter or tele-

phone. Id.
214. Jacobs, 517 F. Supp. at 796.
215. Id.
216. Id. The baseball coach was paid an annual salary of $17,320. Id.
217. Jacobs, 517 F. Supp. at 796.
218. Id.
219. Id.
220. Id. at 797. The emphasis of his master's degree studies was in educational

administration. Id.
221. Jacobs, 517 F. Supp. at 797. The men's basketball coach was paid a salary of

$17,000 per year. Id. The men's basketball team also had two assistant coaches, one of
whom was paid $12,000-13,000 per year and the other was paid approximately $9000
per year. Id.
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ball team played in Division I of the National Collegiate Athletic Asso-
ciation ("NCAA"). 222 Men's basketball was a revenue producing sport
and, as such, there was significant pressure on the coach to have a
winning season so that the college would sell more tickets and obtain
additional donations. 223 A major part of the men's basketball coach's
duties revolved around recruiting, which required extensive travel
and contact with potential student-athletes. 224 Moreover, because of
the high academic standards at the college, the men's basketball coach
was required to counsel his players academically.225 The coach's
own academic credentials included a bachelor of science degree in
health and physical education and a master's degree in physical
education. 226

The court acknowledged that the EPA requires an employer to
pay equal wages to employees of opposite sexes who perform work
which requires equal skill, effort, and responsibility.227 The court
found that in order for work to be considered to be "equal," the jobs do
not have to be identical, but need to be "substantially equal," and that
the employee has the burden of establishing that her position is "sub-
stantially equal" to that of a higher-paid employee of the opposite
sex.228 The court stated that if the employee satisfies this burden,
then the burden shifts to the employer to prove that the pay differen-
tial is justified under the EPA.2 29

The court concluded that the many differences between the duties
and responsibilities of the female women's basketball coach and the
male baseball coach - not the least of which was the fact that he was
employed full-time and she was not - were sufficient to distinguish
the positions for EPA purposes.230 The court similarly concluded that
the positions of women's basketball coach and men's basketball coach
were not "substantially equal" in skill, effort, and responsibility.23'
The court noted that the women's basketball coach was employed only
part-time for nine months out of the year, and the men's basketball
coach was employed full-time twelve months of the year.23 2 Moreover,
the men's basketball coach's recruiting duties were far more extensive

222. Jacobs, 517 F. Supp. at 797. The men's basketball team played approximately
twenty-six games per year. Id.

223. Jacobs, 517 F. Supp. at 797.
224. Id.
225. Id. The coach was required to hold weekly meetings with the players to de-

velop a master plan for the season which included a daily practice schedule. Id.
226. Jacobs, 517 F. Supp. at 797.
227. Id. at 795.
228. Id. at 795, 798.
229. Id. at 796.
230. Id. at 797.
231. Id.
232. Id. at 797-98.
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than those of the women's basketball coach.233 Finally, while the
men's basketball coach was responsible for a NCAA Division I pro-
gram which was revenue-producing, the women's basketball coach did
not share these responsibilities or their attendant pressures. 23 4

Based on these distinctions, the court concluded that the position
of women's basketball coach did not require "substantially equal" skill,
effort, and responsibility as was required of either of the male coaches
who were compared. 235 Faced with a complete absence of evidence of
sex discrimination, the court determined that the female women's bas-
ketball coach had failed to establish a prima facie case.23 6

No other case in this area, however, has received the attention
garnered by the decision of the United States Court of Appeals for the
Ninth Circuit in Stanley v. University of Southern California.237 In
Stanley, the female head coach of the women's basketball team at the
University of Southern California ("USC") had been employed pursu-
ant to a four-year contract executed on July 30, 1989.238 This contract
provided for a base salary of $60,000 per year, with a $6,000 housing
allowance.239 However, when the contract expired in 1993, the wo-
men's basketball coach was being paid a base salary of $62,000 per
year, plus the housing allowance.240

Shortly before this contract expired, USC entered into negotia-
tions with the women's basketball coach on new contract terms.241 In-
itially, USC offered the coach a three-year contract, with a salary of
$80,000, plus a $6,000 housing allowance for the 1993-94 school year;
a salary of $90,000, plus a $6,000 housing allowance for the 1994-95
school year; and a salary of $100,000, plus a $6,000 housing allowance
for the 1995-96 school year.24 2 The women's basketball coach rejected
this offer because it did not provide her with a salary equal to that
paid to the male men's basketball coach.243 USC subsequently offered
the women's basketball coach a one-year contract providing for a sal-
ary of $96,000.244 The coach did not accept this offer.2 4 5

233. Id. at 797.
234. Id. at 798.
235. Id.
236. Id.
237. 13 F.3d 1313 (9th Cir. 1994).
238. Stanley, 13 F.3d at 1316.
239. Id.
240. Id. at 1318.
241. Id. at 1316.
242. Id.
243. Id. The actual salary paid to the men's basketball coach was not set forth in

the decision, as the court noted that the contract for the men's basketball coach had
been reviewed by the district court in camera. Id. at 1318.

244. Stanley, 13 F.3d at 1317. The parties each alleged that various counter-offers
were made between the first and final offers made by USC. Id. at 1316-17. These
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The women's basketball coach continued to maintain that she was
entitled to a salary equal to that of the men's basketball coach. 24 6 Af-
ter her prior contract expired and she was relieved of all of her duties,
she maintained this action in order to obtain a preliminary injunction
restraining the alleged discriminatory conduct and to require USC to
reinstate her to the position of women's basketball coach at the rate of
pay set forth in USC's last offer to her.24 7

Considering the probability of the women's basketball coach suc-
ceeding on the merits of her claim to equal pay, the court recognized
that under the EPA, an employee has the burden of proving that the
employer pays different wages to employees of the opposite sex for per-
forming jobs which require equal skill, effort, and responsibility and
which are performed under similar conditions. 248 The court noted
that the positions being compared need only be "substantially equal,"
as opposed to identical, in order to state a claim under the EPA.2 49

Evaluating the positions of the women's basketball coach and the
men's basketball coach, the court concluded that the positions in-
volved different and unequal responsibilities. 250 The court stated that
the position of men's basketball coach required substantial public re-
lations and promotional duties in order to generate revenue for
USC.25 1 In contrast, the women's basketball coach was not required
to engage in these promotional and revenue-raising activities at this
level of intensity. 252

Moreover, the jobs of the men's basketball coach and the women's
basketball coach were different in that the men's basketball coach was
subjected to more pressure due to these additional promotional and
revenue-raising obligations.25 3 The men's basketball program had

counter-offers included a demand by the women's basketball coach for a "three-year con-
tract which would pay her a total compensation at the annual rate of $96,000 for the
first [eighteen] months and then increase her total compensation to the same level as
[the men's basketball coach] for the last [eighteen] months," and a subsequent offer by
her attorney proposing a three-year contract with a salary of $88,000 for the first year,
$97,000 for the second year, and $112,000 for the third year, as well as free room and
board at USC for the coach's daughter, radio and television shows featuring the coach
and her team, and monetary payments tied to various achievements. Id.

245. Stanley, 13 F.3d at 1317-18.
246. Id. at 1321.
247. Id. at 1320.
248. Id. at 1321.
249. Id.
250. Id.
251. Id. In that regard, the men's basketball coach was required to engage in twelve

outside public speaking appearances per year, to be accessible to the media who cover
the team, and to participate in other activities intended to facilitate donations and en-
dorsements for the athletic department at USC. Id.

252. Stanley, 13 F.3d at 1321. The court concluded that these distinctions alone
were sufficient to justify the pay differential in this case. Id.

253. Stanley, 13 F.3d at 1322.
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greater attendance, received more media attention, produced larger
donations, and raised a great deal more revenue than the women's
basketball program. 25 4 As a result, the men's basketball coach was
under more pressure to promote his team and to win games. 2 5 5 The
court found that the responsibility for producing a large amount of
revenue, and the ancillary pressures, were substantial differences in
responsibilities between the two positions. 25 6

The women's basketball coach argued that these distinctions
should not be a bar to her claim because the distinctions were the re-
sult of USC's failure to market and promote women's sports.25 7 The
women's basketball coach contended that this failure to adequately
market and promote women's sports explained the differences in spec-
tator interest and revenue production between the men's and women's
basketball programs. 258 However, the court rejected this contention,
stating that societal discrimination in favoring men's sports over wo-
men's sports could not be attributed to USC.259

The court also noted distinctions between the individual charac-
teristics and qualifications of the women's and men's basketball
coaches. 260 The court found that the men's basketball coach had
greater experience and qualifications in the areas of public relations
and revenue generation.2 61 The court noted that the men's basketball
coach had an educational background in marketing and had worked in
that field for nine years.2 62 The court also acknowledged that the
men's basketball coach had authored two bestselling novels, acted in a

254. Id. The men's basketball team generated ninety times more revenue than the
amount of revenue generated by the women's basketball team. Id. at 1321. The aver-
age attendance for women's basketball games was 751, compared with an average at-
tendance for men's basketball games of 4,035. Id. at 1322 n.1. The average annual
season ticket sales for women's basketball games was eighty-four, compared with aver-
age annual season ticket sales for the men's basketball team of 1330, despite the fact
that the men's basketball season tickets were more than twice as expensive as the wo-
men's basketball season tickets. Id. Three women's basketball games were televised on
cable stations; however, all of the men's home basketball games and many of the men's
away basketball games were televised on network and cable stations. Id. The women's
basketball team secured $4,288 in donations, while the men's basketball team obtained
$66,916 in donations during the same time frame. Id. The women's basketball team
produced $50,262 in revenue, while the men's basketball team generated $4,725,784 in
revenue during the same time period. Id.

255. Stanley, 13 F.3d at 1322.
256. Id.
257. Id. at 1323. However, the women's basketball coach did not contend that this

failure to promote the women's basketball team violated Title IX, 20 U.S.C. § 1681(a).
Id. at 1323 n.3.

258. Stanley, 13 F.3d at 1323.
259. Id.
260. Id. at 1321-22.
261. Id. at 1322.
262. Id.
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movie, and discussed recruiting issues on national television. 263 In
light of these experiences, the court concluded that the men's basket-
ball coach was a more desirable public relations representative for
USC.264

Furthermore, the men's basketball coach had been employed by
USC three years longer than the women's basketball coach, and the
men's coach had fourteen more years of coaching experience than the
women's coach. 265 The men's coach had also served on the NCAA
recruiting subcommittee. 26 6

The court noted that the women's basketball coach had less expe-
rience than the men's coach in all of these areas. 267 The court stated
that an employer may reward education and experience such as that
held by the men's basketball coach without violating the EPA because
an employer may consider the market value of various skills when de-
termining an employee's salary.268

Because the women's basketball coach had failed to establish that
her job and that of the men's basketball coach were equal, or that the
sex of the coaches was the reason for the difference in pay between the
two positions, the court held that the women's basketball coach had
failed to establish a substantial likelihood of success on the merits of
her EPA claim.

2 6 9

ANALYSIS

It is against this background that the University of Nebraska in
Lincoln, Nebraska ("University of Nebraska" or "Nebraska") proposed
its December 1994 employment contracts with its men's and women's
basketball coaches. Reviewing these contracts, one major distinction
stands out - the substantial difference in base salary between the

263. Id.
264. Id.
265. Id. The men's basketball coach had coached college basketball for thirty-one

years, while the women's basketball coach had coached basketball for seventeen years.
Id.

266. Stanley, 13 F.3d at 1322.
267. Id.
268. Id. The court acknowledged, but found unpersuasive, the following factors:

that the women's basketball coach had won four national championships, while the
men's basketball coach had not won a national championship; that the women's basket-
ball coach was once named PAC-10 conference coach of the year; and that the women's
basketball team had appeared in the NCAA tournament during the prior three seasons,
reaching the "Sweet Sixteen" in one year and the "Elite Eight" in another year. Id. at
1322 n.2.

269. Stanley, 13 F.3d at 1323.
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men's and women's basketball coaches. 270 The fact that the coaches of
men's and women's basketball do not receive the same salary does not,
in and of itself, raise Equal Pay Act ("EPA") issues. However, because
the women's basketball coach at the University of Nebraska is female
and the men's basketball coach is male, the pay differential may vio-
late the EPA if the jobs of the men's basketball coach and the women's
basketball coach are equal, and if the difference in pay is not based
upon some "factor other than sex."271

Evaluating the Nebraska coaching contracts under the EPA, the
first matter that must be considered is whether Coach Daniel H. Nee
and Coach Angela C. Beck perform jobs that require substantially
equal skill, effort, and responsibility, and are performed under similar
working conditions. 272 At the most superficial level, it appears that
the jobs of women's basketball coach and men's basketball coach are
"substantially equal." Both individuals coach the same sport, thus re-
quiring knowledge of the same rules and coaching techniques. The
primary responsibilities of recruiting, directing practices, and coach-
ing games are the same for either coach. Moreover, both teams have
the same number of players and play a similar number of games.273

Thus, at the most basic level, the jobs of the women's and men's bas-
ketball coaches could be viewed as being "substantially equal."

Furthermore, at this most basic level, the similarities between the
backgrounds and credentials of Coach Beck and Coach Nee would
seem to indicate that the reason for the pay distinction is not based
upon a factor such as seniority, merit, quantity or quality of produc-
tion, or some other factor other than sex.2 74 Coach Nee and Coach
Beck have served the same number of years as a head basketball
coach, and the same number of years as head basketball coach of their
respective teams at Nebraska. 275 During those times, the coaches
have achieved very similar win-loss records and percentages. 276 Both

270. Coach Nee's base salary is $106,842 per year, and Coach Beck's base salary is
$63,000 per year. HEAD MEN'S BASKETBALL COACH CONTRACT, supra note 8, § 2; HEAD
WOiiEN'S BASKETBALL COACH CONTRACT, supra note 8, § 2(a).

271. See 29 U.S.C. § 206(dXl) (1988); see supra note 52 and accompanying text.
272. See 29 U.S.C. § 206(dX1) (1988); see supra note 52 and accompanying text.
273. In 1994-95, the men's basketball team had thirteen players and played twenty-

nine regular season games, and the women's basketball team had thirteen players and
played twenty-six regular season games. JAmmiN', supra note 9, at 2, 24; YOUNG GUNS,
supra note 9, at 3, 6.

274. See infra notes 275-78.
275. JAMmIN', supra note 9, at 52-54; YOUNo GUNs, supra note 9, at 22-23. Through

the 1993-94 season, Coach Nee and Coach Beck both had fourteen years of head basket-
ball coaching experience at the collegiate level, with eight of those years being at the
University of Nebraska. JAmmN', supra note 9, at 52-54; YOUNG GUNS, supra note 9, at
22-23.

276. Through 1993-94, Coach Nee's overall record was 253-170 (.598), and his rec-
ord at Nebraska was 146-103 (.586). JAmM&', supra note 9, at 52-54. During the same
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coaches have created successful programs at Nebraska, with both the
men's and the women's teams having reached the National Collegiate
Athletic Association ("NCAA") tournament and achieved twenty-win
seasons. 277 Coach Beck and Coach Nee both have earned bachelor's
and master's degrees in areas related to athletics, and both are in-
volved in civic and athletically-related activities. 278 Thus, at this level
of analysis, it would appear that the EPA has been violated.

However, Coach Nee and Coach Beck are not coaching elemen-
tary, junior high, or even high school basketball teams. They both
coach teams that participate at the NCAA Division I level. This level
of competition invokes a variety of other considerations which may in-
dicate that the jobs are not, in fact, "substantially equal," instead hav-
ing significant differences in skill, effort, and responsibility. At this
level, the coaches may have varying levels of responsibility in areas
such as public relations, marketing, and promotions. 279 For example,
one coach may be required to make more public appearances and con-
duct more speaking engagements than the other, or one coach may be
expected to maintain a greater degree of media accessibility. 280 Fur-
thermore, one team may be relied upon to generate greater revenue
than the other, thereby creating an additional responsibility for the
team's coach. 281

An additional, significant distinction between coaching men's and
women's basketball at the NCAA Division I level may be this nebulous
concept of "pressure." Pressure, and its varying levels, are difficult
concepts to quantify. However, courts have looked to more concrete
factors when evaluating the levels of pressure to which different
coaches are exposed.28 2 For example, at the University of Nebraska,
more men's basketball games are broadcast over television and radio
than women's games, and of those games that are broadcast, the
men's basketball games are broadcast over networks with potentially
larger audiences. 283 The men's basketball team also plays before sub-
stantially larger home crowds than the crowds drawn by the women's

time, Coach Beck achieved an overall record of 232-173 (.573) and a Nebraska record of
140-95 (.596). YOUNG GNs, supra note 9, at 22-23.

277. During Coach Nee's tenure, the Nebraska men's basketball team has had four
twenty-win seasons and has made four NCAA tournament appearances. JAMMiN',
supra note 9, at 54. Coach Beck's women's basketball teams at Nebraska have had three
twenty-win seasons and have made two NCAA tournament appearances. See YOUNG
GUNS, supra note 9, at 22-23.

278. JAmIN', supra note 9, at 52-56; YOUNG GNs, supra note 9, at 22-23.
279. See supra notes 251-52 and accompanying text.
280. See Stanley v. University of S. California, 13 F.3d 1313, 1321 (9th Cir. 1994).
281. Id. at 1321-22; see aupra note 253-56.
282. See Stanley, 13 F.3d at 1321; see supra notes 253-56; see infra notes 283-86.
283. See supra notes 21-22, 40-41 and accompanying text.
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basketball team.28 4 Because of this greater exposure and spectator
interest, it is presumable that the men's basketball program generates
greater revenue and donations than the women's basketball team.285

All of these factors, courts have indicated, are reflective of a greater
degree of pressure and accountability placed upon the men's basket-
ball coach.286 This greater degree of pressure, in addition to any in-
creased responsibilities and expectations in the areas of public
relations, marketing, promotions, or revenue-generation, may be the
basis for the conclusion that the men's and women's basketball
coaches do not hold positions that are "substantially equal."

The University of Nebraska could have selected any of these fac-
tors as its basis for paying Coach Beck a lower base salary than Coach
Nee is paid. However, Nebraska chose to rely upon the difference in
average attendance at men's and women's basketball games as its ba-
sis for the pay differential. In relying upon this factor, the University
of Nebraska acknowledged that, should the average attendance at wo-
men's basketball games reach 14,000, Coach Beck's salary will be
"substantially equal" to the men's basketball coach's salary.287

The questions that must be asked at this point are: (1) what did
the University of Nebraska mean when it distinguished the men's and
women's basketball coaching positions based upon the average attend-
ance figures; and (2) based on that interpretation of the distinction, is
attendance a legitimate basis for a pay differential under the EPA.

As to the first question, it could be that the attendance distinction
should be accepted at face value. By distinguishing Coach Beck and
Coach Nee's salaries based on the respective attendance for men's and
women's basketball games, the University of Nebraska may be ac-
knowledging that the levels of skill, effort, and responsibility required
of the men's and women's basketball coaches are "substantially
equal." However, one of the responsibilities of these positions is gen-
erating high attendance at their games. Because the attendance at
men's basketball games is higher than the attendance at women's bas-
ketball games, Coach Nee has shown greater merit in this area,
thereby justifying his higher salary.

Evaluation of this straight-forward explanation for the pay differ-
ential based upon attendance calls into question the legitimacy of the

284. See JAmmiN', supra note 9, at 145; HEAD WOMEN'S BASKETBALL COACH CON-
TACT, supra note 8, § 2(b).

285. The actual revenue and donation figures for the University of Nebraska men's
and women's basketball programs were unavailable.

286. See Stanley, 13 F.3d at 1321-22; Jacobs v. College of William & Mary, 517 F.
Supp. 791, 798 (E.D. Va. 1980), aff'd, 661 F.2d 922 (4th Cir. 1981), cert. denied, 454 U.S.
1033 (1981).

287. HEAD WOMEN'S BASKETBALL COACH CONTRACT, supra note 8, § 2(b).
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pay differential. Coach Beck could not successfully argue that societal
favoring of men's sports over women's sports makes the University of
Nebraska's attendance requirements discriminatory. However, it is
interesting to note that Coach Nee's contract does not require him to
reach or maintain any particular level of attendance at men's basket-
ball games. 288 This calls into question the contention that attendance
is part of a head basketball coach's job responsibilities. Moreover, the
attendance figure required of Coach Beck in order to obtain a salary
"substantially equal" to Coach Nee's salary is higher than the average
attendance at men's basketball games during any year of Coach Nee's
tenure at Nebraska.28 9 Thus, Coach Beck would be required to show
greater merit in the area of attendance than has been shown by Coach
Nee in order to obtain a "substantially equal" salary. Under these cir-
cumstances, the use of attendance as a basis for the pay differential
may be open to EPA criticism and debate.

A second level of analysis of the attendance distinction, however,
indicates that what may have been meant by the attendance require-
ment that appears in Coach Beck's contract only is that Coach Nee's
and Coach .Beck's jobs are not inherently "substantially equal" in skill,
effort, and responsibility. By adding to Coach Beck's responsibilities
the additional requirement that her team achieve certain attendance
levels at its games, the overall job requirements of the men's and wo-
men's coaching positions, albeit somewhat different, would be deemed
to be "substantially equal." For example, the University of Nebraska
may consider the men's basketball coaching position to require greater
skill, effort, and responsibility because of some distinctions in public
relations, marketing, and promotions responsibilities, or revenue-gen-
eration obligations. Rather than attempting to equalize these differ-
ences in the men's and women's basketball coaching positions,
Nebraska may have added the job requirement related to attendance
to Coach Beck's duties. The result of this additional responsibility
may have been the equalization of the overall level of skill, effort, and
responsibility required of the two positions.

Finally, a third level of analysis of the attendance distinction
reveals that, through the attendance distinction, the University of Ne-
braska may have been attempting to quantify the difference in the
level of pressure between the men's and women's basketball coaching
positions. Following this analysis through to its logical conclusion, the
University of Nebraska may be presuming that if the average attend-

288. See HEAD MEN's BASKETBALL COACH CONTRACT, supra note 8; see supra notes
24-27 and accompanying text.

289. See JAMMir', supra note 9, at 145; HEAD WOMIEN's BAsKETBALL COACH CON-
TRACT, supra note 8, § 2(b); see supra note 48.
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ance at women's basketball games reaches 14,000, the level of media
attention, spectator interest, and revenue generation, and thus the
level of pressure imposed upon Coach Nee and Coach Beck, will be
"substantially equal." That being the case, when attendance at wo-
men's basketball games reaches 14,000, Coach Beck will be entitled to
pay equal to that of Coach Nee.

It is impossible to determine precisely what the University of Ne-
braska intended by distinguishing the men's and women's basketball
coaching positions on the basis of attendance. Because the attendance
distinction is open to these differing interpretations, the University of
Nebraska coaching contracts could be subjected to critical review
under the EPA. However, to the extent that attendance impacts and
relates to legitimate distinctions between the skill, effort, and respon-
sibility required of the men's and women's basketball coaches, or
otherwise reflects a "factor other than sex" justifying the pay differen-
tial, the distinction will be upheld for EPA purposes.290

Questions concerning whether female coaches of women's sports
are performing duties "substantially equal" to those performed by
their male counterparts are likely to become more prevalent as wo-
men's sports continue to grow and develop. In order to address these
issues, in situations where female and male coaches will not be paid
equal salaries, it is advisable that colleges or other educational insti-
tutions identify in the coaches' contracts those areas of unequal skill,
effort, or responsibility in the positions, or those "factors other than
sex" that justify the pay differential. 291 The University of Nebraska
did this to some extent by tying the salary differential to the difference
in attendance, but perhaps it should have gone even further so that
any and all relevant distinctions between the positions or the coaches
themselves would be acknowledged.

Factors that may be acknowledged in coaches' contracts as the ba-
sis for the calculation of salary may include job-related elements such
as personal appearance requirements, revenue-generation expecta-
tions, or media accessibility requirements, or individual characteris-
tics such as experience, skill, or success. 292 In basing a pay distinction
on any of these factors, the institution should take care to focus on
actual job requirements for each of the coaches, and not upon artificial

290. See 29 U.S.C. § 206(d) (1988); Brock v. Georgia Southwestern College, 765 F.2d
1026, 1032 (l1th Cir. 1985); Brennan v. Woodbridge Sch. Dist., 74 Lab. Cas. 1 33, 121
(D. Del. 1974).

291. See supra notes 51-60 and accompanying text.
292. See supra notes 54-60; Stanley, 13 F.3d at 1321-22; Brock, 765 F.2d at 1035;

EEOC v. Madison Community Unit Sch. Dist. No. 12, 818 F.2d 577, 581-83 (7th Cir.
1987); Homer v. Mary Inst., 613 F.2d 706, 714 (8th Cir. 1980); Jacobs, 517 F. Supp. at
797-98.
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job descriptions created merely to justify the inequality of wages. 2 93

After identifying the factors that justify the pay differential, the insti-
tution may simply acknowledge these factors in contract recitals, or
actually assign values to different, additional job requirements beyond
the basic coaching duties which entitle the coaches to a particular
base pay.2 9 4 Regardless of the manner in which these factors are ad-
dressed in the contract, by evaluating these considerations prior to es-
tablishing coaches' salaries, and acknowledging those legitimate
factors which may (or may not) justify a pay differential, the institu-
tion may display due consideration for equal pay issues, as well as
focus a court's analysis in the event that the contracts subsequently
become the subject of an EPA dispute.

CONCLUSION

At a most basic level, as may generally be presented in elemen-
tary, junior high, and perhaps even high school athletics, absent a
substantial difference in the time and effort required, the duties of
male coaches of boys' sports and female coaches of girls' sports are
likely to be considered to be "substantially equal" for Equal Pay Act
("EPA") purposes.2 95 However, at higher levels such as National Col-
legiate Athletic Association Division I, many differences in men's and
women's athletic programs may cause the jobs of coaching men's and
women's sports to lose their "substantially equal" character. 296 How-
ever, in some institutions with well-developed women's athletic pro-
grams, and in the future as even more women's athletic programs
experience growth and acceptance, it may be more difficult to distin-
guish the level of skill, effort, and responsibility required of the
coaches of men's and women's teams. In that event, such institutions
must proceed with great caution in paying a female coach of a wo-
men's team a salary which is less than that paid to a male coach of a
comparable men's team, lest they be found to have violated the EPA.

293. See supra notes 56-57 and accompanying text.
294. See supra notes 54-60; Stanley, 13 F.3d at 1321-22; Brock, 765 F.2d at 1035;

EEOC. v. Madison Community Unit Sch. Dist. No. 12, 818 F.2d 577, 581-83 (7th Cir.
1987); Homer v. Mary Inst., 613 F.2d 706, 714 (8th Cir. 1980); Jacobs, 517 F. Supp. at
797-98.

295. See 29 U.S.C. § 206 (1988); see supra notes 64-139 and accompanying text. Rel-
evant distinctions, however, may include the length of the season, the number of games
played, the number of players participating in the sport, the amount of travel required,
or the number of coaches sharing the coaching duties for a given team.

296. See supra notes 204-69 and accompanying text (discussing factors which de-
feated claims that coaching positions were "substantially equal"). These differences
may include, among other things, the level of public relations, marketing and promo-
tions activities required of the coaches, the degree of media accessibility required, the
number of personal appearances required, revenue-generating obligations and expecta-
tions, pressure and accountability.
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The athletic administrator would be well advised to seriously con-
sider EPA issues prior to entering into an employment contract with a
male or female coach. By giving good faith consideration to EPA is-
sues (particularly whether the actual job requirements for a female
coach are "substantially equal" to those of a comparable male coach
and, if so, whether any "factors other than sex" would justify any pro-
posed pay difference) and acknowledging the substance of this consid-
eration within the coach's contract, the athletic administrator may
substantially increase the likelihood of EPA compliance.


