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INTRODUCTION

There have been major developments in the area of employment
discrimination law over the past few years. While the United States
Supreme Court has made it more difficult for employees to meet their
burden of proof in discrimination cases, the Supreme Court has also
examined the retroactivity of certain sections of the Civil Rights Act of
1991,1 reconsidered proof of sexual harassment, and, most recently,
declared that after-acquired evidence of employee wrongdoing can
never bar a finding of employer liability. This Article will analyze
these significant changes that have occurred in the area of employ-
ment discrimination law and will provide some commentary on the
impact that each of these changes has created for employees desiring
to bring employment discrimination actions. Part I examines the de-
velopments in the use of after-acquired evidence. Part II looks at the
Supreme Court decision in St. Mary's Honor Center v. Hicks2 and how
lower courts have interpreted the decision. Part III addresses the
Civil Rights Act of 1991 and subsequent Supreme Court and lower
court decisions on the retroactivity of certain provisions. Part IV ex-
plores developments in the area of sexual harassment law since the
Supreme Court's decision in Harris v. Forklift Systems, Inc.3

I. AFTER-ACQUIRED EVIDENCE THEORY

In 1991, the United States District Court for the District of Kan-
sas ruled that misrepresentations on an employee's application re-
garding previous residences, previous drug use, and previous
employment precluded a finding in her favor and barred any relief for
sexual harassment she experienced while employed as a security of-

t Attorney with the United States Equal Employment Opportunity Commission.
The author is grateful for the comments and suggestions of Peter S. Gray and Susan L.
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1. Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e et seq. (1988 &
Supp. V).

2. 113 S. Ct. 2742 (1993).
3. 114 S. Ct. 367 (1993).
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ficer.4 The plaintiff alleged that a co-worker sexually harassed her by
propositioning her at work and visiting her at her home on several
occasions. She also alleged that the employee exposed himself to her
on the job and on one occasion pinned her against the wall, until an-
other co-worker rescued her. While the alleged harasser was not dis-
ciplined by the employer, the plaintiff, who admitted to having a
relationship with another employee, was reprimanded for a violation
of the employer's fraternization rule.

In another case involving employee misconduct, decided in 1992,
the United States Court of Appeals for the Seventh Circuit granted an
employer's motion for summary judgment and held that even if the
plaintiff's dismissal had been based on race discrimination, he was
not entitled to any relief because he had failed to reveal prior criminal
convictions on his employment application.5

These and other employers have escaped liability for possible em-
ployment discrimination by discovering evidence of employee miscon-
duct that occurred prior to the alleged discrimination.

Resolving a split in the circuits over whether employers can use
such "after-acquired evidence" to defeat employment discrimination
actions, the Supreme Court ruled unanimously on January 23, 1995,
that an employee's lawsuit cannot be dismissed because the employer
discovers prior employee wrongdoing that arguably would have justi-
fied termination.6

Christine McKennon, a sixty-two-year-old woman, filed an age
discrimination claim under the Age Discrimination in Employment
Act ("ADEA) 7 when she lost her job. Her employer, the Nashville
Banner Publishing Co. ("Banner"), claimed that she was discharged as
part of a work force reduction plan necessitated by cost considerations.
In preparation of the case, Banner took McKennon's deposition. She
testified that during her last year of employment she thought she
might be discharged because of her age and that the company might
conceal it by claiming falsely that poor business required the abolition
of her position. She was asked to destroy confidential documents
showing the company's excellent financial condition, but kept them in-
stead. She also testified that she copied documents from the confiden-
tial personnel file of another employee showing that he had received a
raise. She stated that her motivation was an apprehension that she
was about to be fired because of her age and that she copied the docu-
ments for "insurance" and "protection." Banner claimed that if it had

4. Churchman v. Pinkerton's Inc., 756 F. Supp. 515, 521 (D. Kan. 1991).
5. Washington v. Lake County, Illinois, 969 F.2d 250, 257 (7th Cir. 1992).
6. McKennon v. Nashville Banner Publishing Co., 115 S. Ct. 879, 887 (1995).
7. 29 U.S.C. §§ 601 et seq. (1988 & Supp. V).
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known of McKennon's misconduct it would have discharged her at
once for copying the documents. The district court granted summary
judgment for the company, holding that McKennon's misconduct was
grounds for her termination and that neither-back pay nor any other
remedy was available to her under the ADEA. The United States
Court of Appeals for the Sixth Circuit affirmed on the same grounds.8

The Supreme Court reversed and held that although McKennon's
misconduct may be grounds for termination, it does not follow, as the
Sixth Circuit held, that the misconduct renders-it irrelevant whether
Banner discriminated against McKennon. 9 The Court held that mis-
conduct can be relevant to the relief to be accorded a victim of discrim-
ination, but is never relevant to liability. The Court noted that the
ADEA, like Title VII,10 is not a general regulation of the workplace,
but a law which prohibits discrimination."l The Court stated that an
absolute rule barring any recovery of back pay would undermine the
objectives of the ADEA "of forcing employers to consider and examine
their motivations, and of penalizing them for employment decisions
that spring from age discrimination."12

The Court further held that an employer does not have to rein-
state or pay future damages to such an employee, but can be held lia-
ble for back pay. The employer must show, however, that it would
have fired the employee for the .past misconduct before damages will
be limited. The Court stated that back pay should be calculated from
the date of the unlawful discharge to the date the misconduct was
discovered.

The Court's decision may discourage employers from combing em-
ployees' files to look for minor indiscretions: the decision noted that
sanctions and attorneys' fees can be imposed on employers if abuses of
the discovery process or a plaintiff's privacy rights take place. The
decision limits an employer's ability to make use of evidence of em-
ployee wrongdoing. An employer cannot make any use of such evi-
dence unless it can "establish that the wrongdoing was of such
severity that the employee in fact would have been terminated on
those grounds alone if the employer had known of it at the time of the
discharge."13 If an employee's actions are only misconduct for which
the employee would have been disciplined for, but not terminated,

8. See McKennon v. Nashville Banner Publishing Co., 9 F.3d 539, 540 (6th Cir.
1993), cert. granted, 114 S. Ct. 2099 (1994),revd, 115 S. Ct. 879 (1995).

9. Banner, 115 S. Ct. at 886-87.
10. Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e et seq. (1988 &

Supp. V).
11. Banner, 115 S. Ct. at 886.
12. Id.
13. Id.
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then evidence of such wrongdoing cannot be used to justify a discrimi-
natory discharge and limit damages.

The decision appears to place the burden of proof on the employer
to show that the employee would have been discharged for the miscon-
duct. If the employer has an established disciplinary policy that is
enforced consistently, the employer should be able to discharge its
burden of proof on this issue, particularly where the employee's con-
duct is egregious. If, however, the misconduct is less egregious or con-
sists of conduct that is more common in the workplace and if the
employer does not have a consistently enforced disciplinary policy, it
likely will be harder for the employer to meet its burden.

II. SEXUAL HARASSMENT

Another area where the Supreme Court has recently taken a pro-
plaintiff stance is sexual harassment. Over the past few years, there
has been a plethora of sexual harassment cases in the courts. The
parameters of what constitutes a hostile work environment have been
explored and issues of employer and individual liability for sexual har-
assment are being debated. Perhaps the most significant recent devel-
opment in this area is the Supreme Court's decision in Harris v.
Forklift Systems, Inc.,14 in which a unanimous Court ruled that wo-
men who sue their employers for sexual harassment do not need to
show severe psychological injury to prevail. Teresa Harris, a manager
at an equipment rental company, was subjected to insults because of
her gender and was made the target of unwanted sexual innuendos by
the president. The president occasionally asked Harris and other fe-
male employees to get coins from his front pants pocket.15 At times,
he would throw coins on the ground and ask Harris and other women
to pick them up.16

The district court found the conduct did not create an abusive en-
vironment and the United States Court of Appeals for the Sixth Cir-
cuit affirmed. The Supreme Court reversed and held that the
determination of whether an environment is hostile or abusive can be
determined only by looking at all the circumstances in each case. Fac-
tors that may support a finding of sexual harassment include the fre-
quency of the discriminatory conduct, its severity, whether it is
physically threatening or humiliating or a mere offensive utterance,
whether it unreasonably interferes with an employee's work perform-
ance, and the effect on the employee's psychological well-being. While
all of these factors are relevant to determining whether the plaintiff

14. 114 S. Ct. 367 (1993).
15. Harris v. Forklift Sys., Inc., 114 S. Ct. 367, 369 (1993).
16. Id.
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actually found the environment abusive, no one single factor is
required

.17

The Court reaffirmed the standard set forth in Meritor Savings
Bank, FSB v. Vinson,18 that Title VII is violated if the workplace is
permeated with discriminatory intimidation, ridicule, and insult that
is "sufficiently severe or pervasive to alter the conditions of the vic-
tim's employment and create an abusive working environment." 19

This standard takes a middle path between making actionable any
conduct that is merely offensive and requiring the conduct to cause a
tangible psychological injury.20 While some conduct may not be se-
vere or pervasive enough to create an environment that a reasonable
person would find hostile or abusive, Title VII comes into play before
the harassing conduct leads to a nervous breakdown. A sexually dis-
criminatory work environment, even if it does not seriously affect em-
ployees' psychological well-being, can detract from employees' job
performance, discourage them from staying on the job, or keep them
from advancing in their careers. Cases that present especially egre-
gious examples of harassment, such as the appalling conduct alleged
in Meritor, do not define the boundary of what is actionable sexual
harassment. While Title VII bars conduct that seriously affects a per-
son's psychological well-being, the statute is not limited to such
conduct.

2 '

Harris may have had the effect of expanding the range of circum-
stances in which courts will recognize actionable sexual harassment.
The United States Court of Appeals for the Second Circuit has held
that a plaintiff does not have the burden of proving actual economic
loss to prevail on a claim of quid pro quo harassment.22 The plaintiff
only has to show a threat of economic loss if she did not comply with a
supervisor's sexual demands. Requiring a plaintiff to show actual loss
would shift the focus of the inquiry to the plaintiff's reaction rather
than the supervisor's behavior.23 In a rather unique fact pattern, the
United States Court of Appeals for the Third Circuit reversed a dis-
trict court's dismissal of a sexual harassment claim in which the em-
ployee alleged that she was subjected to false rumors that she was
having an affair with a supervisor.24 The court stated that an em-

17. Id. at 371.
18. 477 U.S. 57 (1986).
19. Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986).
20. Harris, 114 S. Ct. at 370.
21. Id. at 371.
22. Karibian v. Columbia Univ., 14 F.3d 773, 777-79 (2d Cir. 1994), cert. denied,

114 S. Ct. 2693 (1994).
23. Id.
24. Spain v. Gallegos, 26 F.3d 439, 440-41 (3d Cir. 1994).
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ployee can prove a "sexually hostile work environment without prov-
ing blatant sexual misconduct."25

Many sexual harassment cases are not just about sexual behav-
ior, but concern a harasser's desire to have power over the victim. 2 6

Cases involving sexual insults and degrading behavior without sexual
advances may not involve violence towards women, but the behavior
arises from the same desire to force women to submit to the harasser's
dominance.2 7 The United States Court of Appeals for the Seventh Cir-
cuit rejected an employer's claim that the behavior of the owner/presi-
dent of a company was not sexual harassment because it would be as
offensive to men as it was to women. 28 The Seventh Circuit said that
the argument was neither relevant nor a defense. The owner/presi-
dent "did not force men to brush against him to get past, nor did he
look them up and down and express his pleasure at their appear-
ance."2 9 The United States District Court for the Northern District of
New York held that an eleven-month pattern of unwanted touchings,
including full frontal hugs, arms around the shoulder, sexual talk, and
innuendos constituted hostile environment sexual harassment.30 The
court credited the plaintiff's testimony that the defendant told her
when she was complaining about his behavior that he was doing it to
annoy her. The United States District Court for the Eastern District
of Pennsylvania held that being called a "slut" on one occasion was not
sufficient, by itself, to create a hostile work environment, but when
added to the disparate application of work rules and disparate access
to work "perks," it was enough to constitute a Title VII violation. 3 1

Employers have attempted to excuse the behavior of harassers in
an attempt to defend themselves against sexual harassment suits by
asserting that an individual's behavior was not sexual harassment be-
cause he abused men and women alike. In Steiner v. Showboat Oper-
ating Co.,32 the supervisor was abusive toward men and women;

25. Id. at 447.
26. While most victims in sexual harassment cases are women, men can be the

victims of sexual harassment as well. In May of 1993, a California jury awarded a male
former manager more than $1,000,000 for sexual harassment by his female supervisor.
Man Wins $1 Million in Sex Harassment Suit, N.Y. TniEs, May 21, 1993, at A15. In
1993 and 1994, men filed approximately 9-10% of all sexual harassment charges filed
with the Equal Employment Opportunity Commission.

27. Lawyers' Comm. for Civil Rights Under Law, A First Look at the Treatment of
Harris v. Forklift Systems in the Lower Courts, Cvn. RiGHTs AcT AND EEO NEWS, Feb.
28, 1994, at 6.

28. Hutchison v. Amateur Elec. Supply, Inc., 42 F.3d 1037, 1043 (7th Cir. 1994).
29. Id.
30. Currie v. Kowalewski, 842 F. Supp. 57, 62-63 (N.D.N.Y. 1994).
31. Kulp v. Dick Horrigan VW, Inc., No. 93-5335, 1994 U.S. Dist. LEXIS 408, at *5-

10 (E.D. Pa. Jan. 4, 1994).
32. 25 F.3d 1459 (9th Cir. 1994), cert. denied, 1995 U.S. LEXIS 165 (Jan. 9, 1995).
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however, his abuse of women was different in that he relied upon sex-
ual epithets, offensive and explicit references to women's bodies, and
sexual conduct. While he may have referred to men as "assholes," he
referred to women as "dumb fucking broads" and "fucking cunts."33

The court stated that while his abuse of men in no way related to their
gender, his abuse of female employees, especially the plaintiff, cen-
tered on their gender.34 Even if a supervisor uses sexual epithets
equal in intensity and in an equally degrading manner against male
employees, he cannot thereby cure his conduct toward women. Sexu-
ally offensive remarks directed at both men and women can constitute
a Title VII violation. In Chiapuzio v. BLT Operating Corp.,35 the su-
pervisor tormented married co-workers and other male and female
employees by making an incessant series of sexual remarks to them,
many of them involving how he could do a better job than the men of
satisfying their wives. The court held that the supervisor was an
"equal-opportunity" harasser whose remarks were gender driven and
violated Title VII.

Some of the most egregious harassment situations have occurred
in traditionally male work environments. Courts have held that an
employer may have an increased obligation to create a safe work envi-
ronment in traditionally male workplaces. A mining company that re-
sponded to specific complaints of harassment but made no attempt to
determine if a systemic, response was required was found liable for
creating a hostile work environment against a class of women.36 The
company had no system to handle complaints, did not discipline em-
ployees responsible for posting sexually explicit materials, and did not
communicate to male employees that their behavior was
unacceptable.

In Carr v. Allison Gas Turbine Division, GMC, 3 7 the plaintiff, a
female tinsmith, was subjected daily to sexually derogatory com-
ments; sex and gender-related pranks, including festooning her tool
box and work area with pictures and graffiti; indecent exposure by
male co-workers; and mutilation of her work clothes. The employer
took no disciplinary action against any of the plaintiff's coworkers and
no one was even reprimanded for the harassment. The Seventh Cir-
cuit reversed the district court's judgment for the employer stating
that "General Motors was astonishingly unprepared to deal with

33. Steiner v. Showboat Operating Co., 25 F.3d 1459, 1464 (9th Cir. 1994), cert.
denied, 1995 U.S. LEXIS 165 (Jan. 9, 1995).

34. Id.
35. 826 F. Supp. 1334 (D. Wyo. 1993).
36. Jenson v. Eveleth Taconite Co., 824 F. Supp. 847, 862-67 (D. Minn. 1993).
37. 32 F.3d 1007 (7th Cir. 1994).
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problems of sexual harassment, foreseeable though they are when a
woman is introduced into a formerly all-male workplace."38

An employer can shield itself from liability if it takes prompt ac-
tion in response to complaints of sexual harassment. Effective meth-
ods of registering and resolving complaints as well as sensitive
manners in handling such complaints have precluded employer liabil-
ity under Title VII. 3 9

Federal courts are divided on the issue of personal liability for
sexual harassment. Some courts have held that a supervisor is not an
"agent" of the employer and thus may not be held personally liable
under Title VII.40 In Grant v. Lone Star Co.,4 1 the United States
Court of Appeals for the Fifth Circuit held that a supervisor who con-
tributed to a sexually hostile work environment cannot be held indi-
vidually liable for sexual harassment under Title VII.4 2 The Fifth
Circuit stated that Congress did not intend to impose personal liabil-
ity on supervisors under Title VII. The court noted its ruling in
Clanton v. Orleans Parish School Board,43 in which it held that indi-
vidual public sector employees cannot be held personally liable for em-
ployment discrimination. 44 The court stated that there was no reason
why a private sector supervisor should be treated differently from a
public employee under Title VII. Other courts have held supervisors
individually liable as "agents" of the employer.4 The split in the

38. Carr v. Allison Gas Turbine Div., GMC, 32 F.3d 1007, 1012 (7th Cir. 1994).
39. See Nash v. Electrospace Sys., Inc., 9 F.3d 401 (5th Cir. 1993); Bouton v. BMW

of North Am., 29 F.3d 103 (3d Cir. 1994).
40. See Miller v. Maxwell's Intl, Inc., 991 F.2d 583, 587 (9th Cir. 1993). See also

Stefanski v. R.A. Zehetner & Assoc., Inc., 855 F. Supp. 1030, 1032-33 (E.D. Wis. 1994)
(stating that an employee may be held liable under Title VII only in his official capacity
as agent of the employer and not in individual capacity); Verde v. City of Philadelphia,
862 F. Supp. 1329, 1334 (E.D. Pa. 1994) (stating that supervisors cannot be held person-
ally liable for alleged sex harassment under Title VII); Barb v. Miles, Inc., 861 F. Supp.
356, 358 (W.D. Pa. 1994) (same); Henry v. E.G. & G. Missouri Metals Shaping Co., 837
F. Supp. 312, 313 (E.D. Mo. 1993) (holding a supervisor not liable in his individual
capacity).

41. 21 F.3d 649 (5th Cir. 1994), cert. granted, 1994 U.S. LEXIS 8345 (Nov. 28,
1994).

42. Grant v. Lone Star Co., 21 F.3d 649, 653 (5th Cir. 1994), cert. granted, 1994
U.S. LEXIS 8345 (Nov. 28, 1994).

43. 649 F.2d 1084 (5th Cir. 1981).
44. Grant, 21 F.3d at 652-53; Clanton v. Orleans Parish Sch. Bd., 649 F.2d 1084,

1103 (5th Cir. 1981).
45. See Jones v. Continental Corp., 789 F.2d 1225, 1231 (6th Cir. 1986). See also

Johnson v. University Surgical Assoc. of Cincinnati, 871 F. Supp. 979, 983-84 (S.D.
Ohio 1994) (holding that a supervisor can be held individually responsible for sexual
harassment under both federal and state law); Dirschel v. Speck, No. 94-CIV-0502,
1994 WL 330262 (S.D.N.Y. July 6, 1994) (stating that the chief executive of a hospital
corporation can be held personally liable for discrimination because he possessed in-
dependent authority to make employment decisions and was acting as the hospital's
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courts on individual liability for sexual harassment in the workplace
is likely to continue until the Supreme Court decides the issue.

III. DISPARATE TREATMENT AFTER HICKS

Unlike the more recent decisions in the areas of after-acquired
evidence and sexual harassment, the United States Supreme Court's
decision in St. Mary's Honor Center v. Hicks,46 represents a major set
back for plaintiffs. In that case, the Court held that the rejection of an
employer's proffered reasons for its actions does not entitle a plaintiff
to judgment as a matter of law in a Title VII disparate-treatment
case. 47 The plaintiff must also prove that his or her protected class
status was the real reason for the adverse action. The Court acknowl-
edged that the fact-finder's disbelief of the employer's articulated rea-
sons, together with the elements of a prima facie case, permits the
trier of fact to find intentional discrimination. The Court, however,
did not accept the plaintiff's argument that rejection of the employer's
proffered reasons compels judgment for the plaintiff. The Court stated
that a reason proffered by an employer cannot be proved to be a pre-
text for discrimination unless it is shown both that the reason was
false and that discrimination was the real reason.

The Supreme Court initially established the burden of proof
framework in McDonnell Douglas Corp. v. Green.48 As summarized in
Texas Department of Community Affairs v. Burdine,49 the framework
provides that:

First, the plaintiff has the burden of proving by the prepon-
derance of the evidence a prima facie case of discrimination.
Second, if the plaintiff succeeds in proving the prima facie
case, the burden shifts to the defendant "to articulate some
legitimate, nondiscriminatory reason for the employee's rejec-
tion." Third, should the defendant carry this burden, the
plaintiff must then have an opportunity to prove by a prepon-
derance of the evidence that the legitimate reasons offered by
the defendant were not its true reasons, but were a pretext
for discrimination. 50

In Hicks, a five-to-four decision, the Supreme Court stated that
the third prong of the burden of proof, the plaintiff's burden of show-
ing that the employer's reasons are pretextual, means that the plain-

agent); Janopoulos v. Harvey L. Walner & Assoc., 835 F. Supp. 459, 461-62 (N.D. Ill.
1993) (holding a supervisor personally liable).

46. 113 S. Ct. 2742 (1993).
47. St. Mary's Honor Ctr. v. Hicks, 113 S. Ct. 2742, 2748-50 (1993).
48. 411 U.S. 792 (1973) (citations omitted).
49. 450 U.S. 248 (1981).
50. Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 252-53 (1981).
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tiff must show both that the employer's reason was false and that
discrimination was the real reason for the adverse action.51 In other
words, disproving the employer's articulated, nondiscriminatory rea-
sons for its action is not enough and does not entitle a plaintiff to judg-
ment as a matter of law. Rather, a plaintiff also must show that the
real reason for the action was discrimination.

In Hicks, Melvin Hicks, an African-American supervisory shift
commander at a halfway house, alleged race discrimination when he
was demoted and discharged. Hicks succeeded in establishing a
prima facie case of discrimination by showing that he was African-
American; he was qualified for the position of shift commander; he
was demoted from that position and ultimately discharged; and the
position remained open and was ultimately filled by a white employee.

St. Mary's articulated two reasons for its actions: the severity and
the accumulation of rule violations that Hicks committed (a suspen-
sion for violations of institutional rules by his subordinates, a letter of
reprimand for alleged failure to conduct an adequate investigation of a
brawl between inmates that occurred during his shift, etc.). The trial
court found, however, that these reasons were not the real reasons for
Hicks' demotion and discharge. It found that Hicks was the only su-
pervisor disciplined for violations committed by his subordinates; St.
Mary's disregarded or treated more leniently similar and more serious
violations committed by Hicks' co-workers; and the supervisor manu-
factured the final verbal confrontation in order to provoke Hicks into
threatening him. The trial court concluded, however, that, although
Hicks proved the existence of a crusade to terminate him and that St.
Mary's reasons for his discharge were false, he did not prove that his
race was the determining factor in the decisions to demote and to dis-
miss him.

The United States Court of Appeals for the Eighth Circuit re-
versed and held that Hicks was entitled to judgment as a matter of
law once he proved that all of the employer's proffered reasons were
pretextual. 52 While the Supreme Court acknowledged that the fact-
finder's disbelief of the employer's articulated reasons may, together
with the elements of the prima facie case, suffice to show intentional
discrimination, the Court rejected the Eighth Circuit's reasoning that
rejection of an employer's proffered reasons compels judgment for the
plaintiff.

53

51. Hicks, 113 S. Ct. at 2750-54.
52. Hicks v. St. Mary's Honor Ctr., 970 F.2d 487, 493 (8th Cir. 1991), cert. granted,

113 S. Ct. 954 (1993), rev'd, 113 S. Ct. 2742 (1993).
53. Hicks, 113 S. Ct. at 2748.
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The Court stated that an employer's proffered reason cannot be
proved to be "a pretext for discrimination" as laid out in Burdine "un-
less it is shown both that the reason was false, and that discrimina-
tion was the real reason."5 4 The Court noted the following language
in Burdine regarding pretext: "The plaintiff retains the burden of per-
suasion. She now must have the opportunity to demonstrate that the
proffered reason was not the true reason for the employment decision.
This burden now merges with the ultimate burden of persuading the
court that she has been the victim of intentional discrimination."55

The Court opined that this does not mean that the ultimate bur-
den of persuasion is replaced by the burden of demonstrating that the
proffered reason was not the true reason for the employment decision,
but rather that "proving the employer's reason false becomes part of
(and often considerably assists) the greater enterprise of proving that
the real reason was intentional discrimination."5 6 The Court con-
cluded that merely because the employer's proffered reason is unper-
suasive, or even obviously contrived, does not necessarily establish
that the plaintiff's proffered reason of race is correct.

The Court noted that various considerations led to the trial
court's conclusion that neither race nor personal animosity were de-
termining factors in St. Mary's decisions to demote and dismiss Hicks,
noting that two African-Americans sat on the disciplinary review
board that recommended disciplining Hicks; Hicks' African-American
subordinates, who actually committed the violations, were not disci-
plined; and the number of African-American employees at St. Mary's
remained constant.

In dissent, Justice David Souter, writing for himself and Justices
White, Blackmun, and Stevens, accused the majority of destroying "a
framework carefully crafted in precedents as old as twenty years."5 7

He accused the Court of adopting "a scheme that will be unfair to
plaintiffs, unworkable in practice, and inexplicable in forgiving em-
ployers who present false evidence in court."58 Justice Souter stated
that the Court's opinion renders the McDonnell Douglas framework
irrelevant, because once the employer articulates a legitimate, nondis-
criminatory reason for its actions, further inquiry is wide open and not
limited to the specific reasons articulated by the employer. Justice
Souter also noted that pretrial discovery will become more extensive
and wide-ranging since a much more expansive set of facts could prove
to be both relevant and important at trial.

54. Id. at 2752.
55. See Burdine, 450 U.S. at 256.
56. Hicks, 113 S. Ct. at 2752.
57. Id. at 2764 (Souter, J., dissenting).
58. Id. at 2761 (Souter, J., dissenting).
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Justice Souter specifically noted that the trial court did not find
that personal animosity was the true reason for the actions St. Mary's
took. Rather, he opined that the trial court adduced this reason sim-
ply as a possibility in explaining that Hicks had failed to prove that
the crusade to terminate him was racially rather than personally mo-
tivated. Justice Souter noted that St. Mary's never articulated such a
reason (personal animosity) for his discharge and that the individual
who allegedly conducted this crusade testified at trial that there were
no personal differences between him and Hicks. Justice Souter stated
that the Court's decision leaves Hicks with no opportunity to produce
evidence showing that the trial court's hypothesized explanation, ar-
ticulated for the first time six months after the trial was completed,
was unworthy of credence.

Hicks has made it more difficult for plaintiffs to prove discrimina-
tion and courts have used Hicks to more readily grant employers' mo-
tions for summary judgment. Some courts are applying Hicks on a
straightforward basis, but other courts have misused the decision to
require direct proof of intentional discrimination. In Anderson v. Bax-
ter Healthcare Corp.,59 for example, the United States Court of Ap-
peals for the Seventh Circuit dismissed an employee's age
discrimination claim, holding that he failed to present enough evi-
dence to go to trial on his claim that his discharge for performance
inadequacies was discriminatory. 60 The Seventh Circuit stated that a
fact-finder may, but is not required to, find in a plaintiff's favor when
a plaintiff establishes a prima facie case of discrimination and shows
that the employer's proffered reasons are false. Citing Hicks, the
court stated that rejection of the employer's proffered reasons permits
the trier of fact to infer intentional discrimination and that no addi-
tional proof of discrimination is required. The court noted that the
ultimate burden of persuasion remains at all times with the plaintiff.
The court held, without the benefit of a trial, that the plaintiff failed to
show that the employer lied by claiming that he was fired for perform-
ance reasons and therefore, that he failed to meet his ultimate burden
of proving intentional discrimination.

While it is not entirely clear what now constitutes a showing of
pretext, it is clear that since Hicks proving that an employer's prof-
fered reasons are factually false, or even wholly contrived, does not
automatically entitle a plaintiff to a judgment in her favor. Therefore,
a finding that an employer's proffered reasons are false is no longer
equivalent to a finding that the employer intentionally discrimi-

59. 13 F.3d 1120 (7th Cir. 1994).
60. Anderson v. Baxter Healthcare Corp., 13 F.3d 1120, 1126 (7th Cir. 1994).
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nated.61 While the Supreme Court's decision in Hicks is not entirely
consistent, it appears that the Court did not adopt the "pretext-plus"
rule some courts have endorsed which requires a showing that the em-
ployer's reasons are false and direct evidence that the employer's real
reasons were discriminatory. 62 Because the fact-finder is not required
to find in a plaintiff's favor simply because she establishes a prima
facie case and shows that the employer's proffered reasons are false, a
plaintiff may be obligated to present additional substantial evidence of
discrimination in order to defeat a motion for summary judgment and
get the chance to proceed to a trial.

Where a plaintiff fails to present any evidence to refute an em-
ployer's proffered reason, courts have held that the plaintiff failed to
carry her burden of proof and have granted summary judgment mo-
tions. In Wallis v. J.R. SiMplot Co.,63 the United States Court of Ap-
peals for the Ninth Circuit held that the employee failed to present
any evidence to refute the employer's legitimate, nondiscriminatory
reason for his discharge. The court stated that the establishment of a
prima facie case of employment discrimination is not in itself enough
to allow a case to proceed to trial once the employer has responded
with a valid reason for taking the action. The court stated that very
little evidence is required to create a prima facie case and that once
that case has been made by the employee, the burden of production
shifts to the defendant. Citing Hicks, the court ruled that after the
employer has offered evidence that the action was taken for nondis-
criminatory reasons, the "presumption of unlawful discrimination
'simply drops out of the picture.'"6.4

By contrast, in Gaworski v. ITT Commercial Financial Corp.,65

the Eighth Circuit found that there was sufficient evidence to uphold a
jury verdict of nearly $260,000 in back pay to a fifty-five-year-old em-
ployee, who alleged that his age was the motivating factor in his dis-
charge. 66 The court utilized the burden of proof framework of Hicks
and found that the evidence was sufficient to allow the jury to deter-
mine whether intentional discrimination took place.

The increase in the use of summary judgment motions by employ-
ers has made it more difficult for plaintiffs to proceed to trial and to
have their cases heard by a jury, an arguably more sympathetic fact-

61. See Duffy v. Wheeling Pittsburgh Steel Corp., 738 F.2d 1393, 1396 (3d Cir.
1984), cert. denied, 469 U.S. 1087 (1984); Anderson, 13 F.3d at 1122.

62. See Medina-Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d 5, 9 (1st Cir. 1990).
63. 26 F.3d 885 (9th Cir. 1994).
64. Wallis v. J.R. Simplot Co., 26 F.3d 885, 889 (9th Cir. 1994).
65. 17 F.3d 1104'(8th Cir. 1994), cert. denied, 115 S. Ct. 355 (1994).
66. Gaworski v. ITI' Commercial Fin. Corp., 17 F.3d 1104, 1110-14 (8th Cir. 1994),

cert. denied, 115 S. Ct. 355 (1994).
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finder than a trial judge. Plaintiffs now must present substantial evi-
dence of discrimination, and cannot rely on simply proving a prima
facie case and disproving the employer's proffered reasons, in order to
have their cases decided by a jury.

IV. 1991 CIVIL RIGHTS ACT

The Civil Rights Act of 1991 ("1991 Act") was enacted on Novem-
ber 21, 1991. Since then, the courts have been divided as to whether
the provisions of the 199.1 Act apply to conduct engaged in before the
date of enactment, but still is the subject of ongoing administrative or
judicial proceedings. On April 26, 1994, the United States Supreme
Court resolved the retroactivity debate as to two sections of the Act.
In Landgraf v. USI Film Products,67 the Supreme Court held that the
provision of the 1991 Act that allows for damages and a jury trial does
not apply retroactively to a Title VII case that was pending on appeal
when the 1991 Act was enacted.68 In Rivers v. Roadway Express,
Inc. ,69 the Court similarly held that the provision of the 1991 Act that
provides for actions based on all phases and incidents of the employ-
ment contractual relationship, including discriminatory contract ter-
minations, does not apply to cases that arose before the 1991 Act was
enacted. 70

In Landgraf, the district court found that a co-worker had sexu-
ally harassed the plaintiff during her employment at USI Film Prod-
ucts from September 4, 1984, to January 17, 1986, but that she had
not been constructively discharged. Because the court found that the
plaintiff was not terminated in violation of Title VII, the court dis-
missed her complaint because it determined she was not entitled to
any relief. While her appeal was pending, the 1991 Act became law.
Section 102 of the Act includes provisions that create a right to recover
compensatory and punitive damages for intentional discrimination
under Title VII and allow a party to request a jury trial if such dam-
ages are claimed. 71 The United States Court of Appeals for the Fifth
Circuit affirmed the dismissal of her complaint, rejecting the plain-
tiff's argument that her case should be remanded for a jury trial on
damages pursuant to the 1991 Act. 7 2 The Fifth Circuit held that the
law in effect at the time a decision is rendered is the law that should

67. 114 S. Ct. 1483 (1994).
68. Landgraf v. USI Film Prods., 114 S. Ct. 1483, 1502-04 (1994).
69. 114 S. Ct. 1510 (1994).
70. Rivers v. Roadway Express, Inc., 114 S. Ct. 1510, 1515 (1994).
71. See 42 U.S.C. § 1981a(aXl) (1988 & Supp. 111).
72. Landgrafv. USI Film Prods., 968 F.2d 427, 433 (5th Cir. 1992), cert. granted in

part, 113 S. Ct. 1250 (1993), aff'd, 114 S. Ct. 1483 (1994).
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be applied and that to retry the case because of a change in the law
"would be an injustice and a waste of judicial resources."73

The plaintiff sought review and the Supreme Court ruled that the
provision of the 1991 Act allowing for compensatory and punitive
damages should not be applied retroactively to cases pending before
the 1991 Act became law. The Court held that absent a clear congres-
sional mandate for retroactivity, fundamental concerns about fairness
and notice to defendants dictate prospective application only. The
Court noted that where a new statute would impair rights a plaintiff
possessed when the plaintiff acted, increase the plaintiff's liability for
past conduct, or impose new duties with respect to transactions al-
ready completed, the presumption is against statutory retroactivity.

In Rivers, the district court found that the plaintiffs, who alleged
discriminatory discharge on the basis of their race, had been dis-
charged for reasons other than their race. 74 Prior to the trial, the
Supreme Court announced its decision in Patterson v. McClean Credit
Union,75 in which the Court held that 42 U.S.C. § 1981 ("Section
1981") does not apply to conduct that occurs after the formation of a
contract. 76 The district court relied on Patterson in holding that the
discharge claims were not covered by Section 1981. While the appeal
was pending, the 1991 Act became law. Section 101 of the Act pro-
vides that Section 1981's prohibition against racial discrimination in
the making and enforcement of contracts applies to all phases and in-
cidents of the contractual relationship, including discriminatory con-
tract terminations. The United States Court of Appeals for the Fourth
Circuit rejected the plaintiffs' argument, however, that the new stat-
ute applied to their case and held that Section 1981 as interpreted in
Patterson, not as amended by the 1991 Act, governed the case.77

The Supreme Court agreed, ruling that the provision of the 1991
Act that extends Section 1981 actions to embrace all aspects of the
employment contractual relationship, including discrimination in ter-
minations, is not retroactive. 78 The Court specifically rejected the ar-
gument that a presumption exists in favor of retroactive application of
restorative statutes and stated that an intent to act retroactively must
be based on clear evidence and may not be presumed. The Court
stated that it found no such evidence of congressional intent to sup-
port retroactive application of section 101.

73. Id. at 433.
74. Rivers, 114 S. Ct. at 1514.
75. 491 U.S. 164 (1989).
76. Patterson v. McClean Credit Union, 491 U.S. 164, 171 (1989).
77. Rivers, 114 S. Ct. at 1514.
78. Id.
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At least one court has chosen not to interpret strictly the Lan-
dgraf and Rivers holdings against retroactivity. In Park v. Howard
University,79 the court awarded compensatory damages for discrimi-
nation occurring before and after the 1991 Act was effective.80 The
court found that the plaintiff, a university professor, was subjected to
harassment on the basis of her national origin, was stripped of every
professional position and privilege she had earned as a faculty mem-
ber, and that the harassment was a serious blow to her professional
prestige and career goals. The court distinguished this case from Lan-
dgraf because the behavior here formed a pattern of discrimination
spanning the pre- and post-Act periods. The court noted that the de-
fendant had taken no remedial action and that the discriminatory con-
duct continued unabated.

Other courts have awarded damages for continuing violations
that straddle the effective date of the 1991 Act. While damages are
awarded for the post-Act conduct, juries have been allowed to consider
pre-Act evidence as background information in determining whether
the employer discriminated post-Act.8 1

The Supreme Court has not ruled on the retroactivity of other sec-
tions of the 1991 Act. The trend of the lower courts has been to give
retroactive application to the procedural amendments but to apply the
substantive changes only prospectively, although the courts have not
been consistent. For example, the lower courts have differed as to
whether sections 104 and 105 of the 1991 Act, which codify the
disparate-impact theory of discrimination, should be applied retroac-
tively. In a disparate-impact case, a challenge is made to a specific
employment practice which appears neutral on its face but allegedly
has a discriminatory impact. In Griggs v. Duke Power Co.,82 the
Supreme Court established an allocation of the burdens of proof
whereby the burden shifted between the plaintiff and the defendant.8 3

In 1989, the Court reformulated the law in disparate-impact cases in
Wards Cove Packing Co. v. Atonio,8 4 declaring that the burden re-

79. 863 F. Supp. 14 (D.D.C. 1994).
80. Park v. Howard Univ., 863 F. Supp. 14, 18 (D. D.C. 1994).
81. See Brinkley-Obu v. Hughes Training, Inc., 36 F.3d 336 (4th Cir. 1994); Doug-

las v. Coca-Cola Bottling Co., 855 F. Supp. 518 (D.N.H. 1994); Hatley v. Store Kraft
Manuf. Co., 859 F. Supp. 1257 (D. Neb. 1994).

82. 401 U.S. 424 (1971).
83. Griggs v. Duke Power Co., 401 U.S. 424, 436 (1971). The plaintiff must show

that the challenged employment practice has a disparate impact on a protected group.
The burden then shifts to the employer to demonstrate a business necessity for the prac-
tice which can be accomplished by showing the job-relatedness of the requirement.
Once this is established, the burden shifts back to the plaintiff to show that there are
other means which would accomplish the same goal for the employer but with a lesser
impact on the protected group. Id. at 426-36.

84. 490 U.S. 642 (1989).
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mains with the plaintiff at all times.8 5 The 1991 Act overruled the
burden of proof established in Wards Cove, shifting the burden of dem-
onstrating business necessity and job relatedness back onto the de-
fendant. The question remains, however, whether the reallocation of
the burdens of proof in the 1991 Act applies to cases which were pend-
ing when the Act became effective.

Prior to Landgraf, the Eighth Circuit held that the 1991 Act
should be followed with respect to the standard governing an em-
ployer's justification for a practice with disparate impact, where the
case was pending on the effective date of the 1991 Act. The court
noted that application of the 1991 Act to the facts was purely prospec-
tive.8 6 Since Landgraf, some courts have held that the shifting of the
burden of persuasion in the 1991 Act does not apply to pre-Act con-
duct.8 7 At least one court has held that the shifting of the burden of
persuasion in the 1991 Act applies to cases pending on the date of
enactment as well as to cases filed thereafter. 8

Section 113, which provides for the recovery of expert witness fees
as part of an attorney's fees award, has been applied retroactively to
cases pending on the effective date of the 1991 Act.8 9 The section was
applied only prospectively by the Fifth Circuit where the lower court
had denied expert witness fees three years before the enactment of the
1991 Act. The court, however, left the door open for other plaintiffs to
claim fees retroactively. 90

Section 114(1), which extends the time limit for filing a Title VII
judicial action from thirty (30) to ninety (90) days for federal govern-
ment employees, was not applied retroactively in Rowe v. Sullivan.9 1

The court based its decision on a position statement issued by the
United States Equal Employment Opportunity Commission ("EEOC")
on December 27, 1991, stating that the EEOC would not seek dam-
ages retroactively.9 2 In Brown v. Marsh,93 the United States District
Court for the District of Columbia Circuit ruled that interest on attor-

85. Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 656 (1989).
86. Bradley v. Pizzaco of Nebraska, Inc., 7 F.3d 795, 797 (8th Cir. 1993).
87. See Matthews v. Runyon, 860 F. Supp. 1347 (E.D. Wis. 1994); Jones v. Pepsi-

Cola Metro. Bottling Co., 871 F. Supp. 305 (E.D. Mich. 1994).
88. Graffam v. Scott Paper Co., 870 F. Supp. 389, 405 (D. Me. 1994).
89. See Davis v. City and County of San Francisco, 976 F.2d 1536 (9th Cir. 1992);

Xieng v. Peoples Nat'l Bank of Washington, 844 P.2d 389 (Wash. 1993).
90. Shipes v. Trinity Indus., 31 F.3d 347, 349 (5th Cir. 1994).
91. 967 F.2d 186 (5th Cir. 1992).
92. Rowe v. Sullivan, 967 F.2d 186, 192 (5th Cir. 1992). The EEOC rescinded its

December 27, 1991, policy statement on April 13, 1993. The Commission subsequently
joined the Department of Justice's amicus curiae brief submitted in Landgraf and Riv-
ers, in which the government argued that the damages provisions of the 1991 Act should
be applied retroactively.

93. 868 F. Supp. 15 (D.D.C. 1994).
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neys' fees is available retroactively in discrimination actions against
the federal government. The court stated that section 114(2) does not
affect the parties' substantive rights and therefore, the presumption
against retroactive application of the statute does not apply to interest
on attorneys' fees. 94

CONCLUSION

The United States Supreme Court has placed a more onerous bur-
den on plaintiffs to meet their burden of proof in disparate-treatment
cases. This is perhaps, for plaintiffs in employment discrimination
cases, the Supreme Court's most painful decision in recent years. The
Court has also decided that damages and a jury trial are not available
for discriminatory conduct that occurred prior to the Civil Rights Act
of 1991 ("1991 Act").

The Supreme Court has, however, eliminated a burden on victims
of sexual harassment in the workplace and has declared that after-
acquired evidence of employee wrongdoing cannot preclude an em-
ployer's liability for discrimination in the workplace. While these de-
velopments are clearly a mixed bag for plaintiffs and their attorneys,
the right to a trial by jury and the other changes in the 1991 Act pro-
vide a very positive vehicle that may assist victims of employment dis-
crimination and bring us one step closer to eliminating discrimination
in the workplace.

94. Brown v. Marsh, 868 F. Supp. 15, 18 (D.D.C. 1994).
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