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PART A

I. INTRODUCTION

Title VII of the Civil Rights Act of 1964 marked the first stage of
America's formal struggle against employment discrimination.1 Title
VII molded the basic moral principle of equal treatment into a na-
tional policy to eliminate employment discrimination.2 The second
stage comprised two seminal decisions by the United States Supreme
Court which laid the evidentiary foundation for Title VII litigation.3

We are now in the third stage of the civil rights struggle which in-
volves continually contouring three Supreme Court opinions.3 5

The formal antidiscrimination (or antidiscriminatory) policy has
remained unchanged since 1964, but informally the policy has mu-
tated dramatically. 4 The informal changes have occurred at the judi-

1. See 42 U.S.C. §§ 2000e-2000e-16 (1988 & Supp. 1993).
2. See H.R. REP. No. 914, 88th Cong., 1st Sess. 26 (1963) [hereinafter H.R. REP.

No. 914].
3. See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); Griggs v. Duke

Power Co., 401 U.S. 424 (1971).
3.5. See infra notes 19, 22, & 31.

4. See H.R. REP. No. 914, supra note 2, at 26 (stating that Title VII seeks "to
eliminate, through the utilization of formal and informal remedial procedures, discrimi-
nation in employment based on race, color, religion, or national origin"). See also St.
Mary's Honor Ctr. v. Hicks, 113 S. Ct. 2742, 2757 (1993) (Souter, J., dissenting) (stating
that "[tihe language of Title VII . . . makes plain the purpose of Congress to assure
equality of employment opportunities and to eliminate those discriminatory practices
and devices which have fostered racially stratified job environments to the disadvantage
of minority citizens" (emphasis added) (citations omitted)); E.E.O.C. v. Associated Dry
Goods Corp., 449 U.S. 590, 595 (1981) (stating that Title VII is a "means of eliminating
employment discrimination"); Northwest Airlines, Inc. v. Transport Workers Union of
Am., 451 U.S. 77, 93 (1981) (stating that Title VII is a "comprehensive ... [scheme]
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19951 TITLE VII: DISPARATE TREATMENT

cial level and have focused almost exclusively on the evidentiary and
procedural rules of Title VII. From the early 1960s through the 1970s,
the executive 5 and judicial branches6 of the federal government
strongly supported the formal antidiscrimination policy. In addition,

designed to eliminate certain varieties of employment discrimination"); Los Angeles
Dep't of Water & Power v. Manhart, 435 U.S. 702, 707 n.13 (1978) (stating that "forbid-
ding employers to discriminate against individuals because of their sex, Congress in-
tended to strike at the entire spectrum of disparate treatment of men and women
resulting from sex stereotypes" (citations omitted)). See Franks v. Bowman Transp. Co.,
Inc., 424 U.S. 747 (1976). In Franks, the Court stated that "seniority relief cuts to the
very heart of Title VII's primary objective of eradicating present and future discrimina-
tion." Id. at 768 n.28 (emphasis added). The Court further noted that "the denial of
seniority relief to victims of illegal racial discrimination in hiring is permissible 'only for
reasons which, if applied generally, would not frustrate the central statutory purposes
of eradicating discrimination throughout the economy.'" Id. at 771 (quoting Albemarle
Paper Co. v. Moody, 422 U.S. 405, 415-18 (1975)) (citaions omitted). Justice Lewis Pow-
ell, concurring in part and dissenting in part, stated that "[t]he 'primary objective' (of
Title VII] was 'prophylactic': 'to achieve equality of employment opportunities and re-
move barriers that have operated in the past to favor an identifiable group of white
employees over other employees.'" Id. at 783 (Powell, J., concurring in part and dis-
senting in part) (quoting Griggs, 401 U.S. at 429-30) (emphasis added). See Albemarle
Paper, 422 U.S. at 415-18. In Albemarle Paper, the Court stated:

There is, of course, an equally strong public interest in having injunctive ac-
tions brought under Title VII, to eradicate discriminatory employment
practices....

It is the reasonably certain prospect of a back pay award that... 'causes em-
ployers and unions to . . .endeavor to eliminate, so far as possible, the last
vestiges of an unfortunate and ignominious page in this country's history.

Id. (quoting United States v. N.L. Indus., Inc., 479 F.2d 354, 379 (8th Cir. 1973) (empha-
sis added)). See also McDonnell Douglas, 411 U.S. at 801 (stating that "it is abundantly
clear that Title VII tolerates no racial discrimination, subtle or otherwise" (emphasis
added)). See Griggs, 401 U.S. at 429-31. In Griggs, the Court stated:

The objective of Congress in the enactment of Title VII ... was to ... remove
barriers that have operated in the past to favor an identifiable group of white
employees....

What is required by Congress is the removal of artificial, arbitrary, and unnec-
essary barriers to employment when the barriers operate invidiously to discrim-
inate on the basis of racial or other impermissible classification.

Id. (citations omitted) (emphasis added).
5. See, e.g., THEODORE EISENBERG, CIVIL RIGHTS LEGISLATION 6-7 (1981) [hereinaf-

ter EISENBERG] (noting that both the Kennedy and Johnson administrations supported
civil rights and so did the Supreme Court during those administrations); Catherine J.
Lanctot, The Defendant Lies and the Plaintiff Loses: The Fallacy of the 'Pretext-plus'
Rule in Employment Discrimination Cases, 43 HASTINGS L.J. 57, 141 (1991). Catherine
Lanctot stated:

The dominant judicial view in the early years of employment discrimination
litigation - that illegal discrimination is presumed to be prevalent and that
plaintiffs must be given ample opportunity to prove their cases - has given
way in the current conservative climate to a notion that illegal discrimination
is a thing of the past and that plaintiffs more frequently wield discrimination
claims as a shield against all adverse employment actions.

Lanctot, 42 HASTINGS L.J. at 141.
6. See McDonnell Douglas, 411 U.S. at 793-807; Griggs, 401 U.S. at 425-36.
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a supportive public attitude helped to remove much of the blatant dis-
crimination from the workplace. 7

During the 1980s, a declining economy and a rising crime rate
swept Ronald Reagan into the oval office and kept him there for two
terms. For eight years, Reagan packed the lower federal courts with
federal judges who shared his hostility for civil rights; he also placed
three anti-civil rights Justices on 'the" Court.8 These appointments
helped to drive an ideological wedge between the Democratic Congress
and many of the federal courts, including the Supreme Court itself.
The same needs that brought Reagan into office also placed George
Bush at the executive helm for one term. President Bush placed two
more Justices on the Court, and although the Bush appointees may sit
to the ideological left of the Reagan appointees, the distance between
them is slight. After twelve years of Reagan and Bush, the nation was
left with a gaping deficit in civil rights, the federal budget, and crime
prevention. 9

In 1992, Bill Clinton ascended to the presidency in the wake of
the Reagan-Bush fiscal legacy. President Clinton inherited a Court
which had become a virtual icon for anti-civil rights and which had
clashed with Congress over the proper evidentiary standards to be ap-
plied in Title VII litigation. *In Wards Cove Packing Co., Inc. v.
Atonio,10 the Court sought to excise the heart of the disparate-impact
theory of claim,"- and in Price Waterhouse v. Hopkins,12 the Court
sought to chip away at the disparate-treatment theory of claim. 13

From the ashes of those engagements emerged the Civil Rights Act of
1991, which symbolizes some degree of victory in the battle against
employment discrimination. 14 However, the war continues.

The Court can employ at least two tactics, separately or together,
to undermine Congress' intent to eliminate employment discrimina-
tion. First, the Court can reinterpret the substantive provisions of Ti-
tle VII or second, it can manipulate the evidentiary and procedural
standards to make it more difficult for plaintiffs to prevail against em-
ployers. The latter seems to be the Court's weapon of choice. The ap-

7. EISENBERG, supra note 5, at 6.
8. See Lanctot, 47 HASTINGS L.J. at 70 n.45.
9. A discussion of the country's budgetary and law enforcement problems exceeds

the scope of this Article, but those difficulties clearly impact the nation's attitude on
civil rights.

10. 490 U.S. 642 (1989).
11. See Wards Cove Packing Co., Inc. v. Atonio, 490 U.S. 642, 650-61 (1989); see

infra notes 18-21 and accompanying text (defining disparate impact).
12. 490 U.S. 228 (1989).
13. See Price Waterhouse v. Hopkins, 490 U.S. 228, 237-58 (1989); see infra notes

23-33 and accompanying text (defining disparate treatment).
14. See 42 U.S.C. §§ 2000e et seq. (1988 & Supp. 1993).
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parent agenda is to stymie and frustrate the enforcement of Title VII
to the limits of congressional and societal tolerance. In effect, the
Court is selecting evidentiary rules that once were swords for victims
of discrimination, melting those rules, and reforging them into shields
for employers. Still, these important interpretative conflicts are mere
skirmishes in a war to determine the kismet of this nation's antidis-
crimination policy;, the ferocity of this policy-related war will be posi-
tively related to the political and ideological gap between Congress
and the Court. Today, that "gap" is an ideological chasm. Ironically,
the Civil Rights Act of 1991 helped to set the stage for the war's feroc-
ity. By exposing employers to jury trials and punitive damages, the
Civil Rights Act of 1991 has substantially upped the ante, thereby
causing the Court to increase the number, intensity, and blatancy of
its attacks in an effort to protect employers' interests. 15

The Civil Rights Act of 1991 left the Court undaunted and the
outcome of the civil rights war in doubt, because the Court is
inherently more agile than Congress. The Court's latest decision
under Title VII, St. Mary's Honor Center v. Hicks,16 illustrates this
institutional advantage. The ink had hardly dried on the Civil Rights
Act of 1991 before the Court had launched another attack, through
Hicks, on the antidiscrimination policy. Though Congress might, and
certainly should, respond, 17 it simply cannot respond to each case in a

15. See infra Part A, § IV (discusing the United States Supreme Court's recent at-
tacks on congressional policies).

16. 113 S. Ct. 2742 (1993).
17. Two bills have been introduced to overturn Hicks and return Title VII to the

status quo. H.R. 2787 provides the following
Section 706 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5) is amended by
adding at the end the following:
(IX1) An unlawful employment practice based on disparate treatment is estab-
lished if-

(A) the complaining party proves by a preponderance of the evidence a
prima facie case that the respondent engaged in such practice; and
(B) either-

(i) the respondent fails to produce any evidence to rebut such case;
or
(i)(I) the respondent articulates, and produces evidence of, one or
more legitimate, nondiscriminatory reasons for the conduct alleged
to be the unlawful employment practice; and
(II) the complaining party demonstrates that each of such reasons is
not true, but a pretext for discrimination that is the unlawful employ-
ment practice.

(2) Paragraph (1) shall not be construed to specify the only means by which an
unlawful employment practice based on disparate treatment may be
established.

H.R. 2787, 103d Cong., 1st Sess. (1993). H.R. 2867 provided the following:
Section 706 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5) is amended by
adding at the end the following:
(1X1) An unlawful employment practice based on disparate treatment is estab-
lished if-
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barrage of judicial attacks on its civil rights legislation. The Court is
obviously aware of this advantage and intends to fully exploit it.
Hicks represents the Court's latest effort in that respect. It is to Hicks
and its relevant predecessors that the remainder of this Article is
dedicated.

II. THE STRUCTURE OF EMPLOYMENT DISCRIMINATION LITIGATION

The United States Supreme Court has delineated two separate
avenues through which Title VII litigants may engage employment
discrimination: disparate impact and disparate treatment. 18 The dis-
parate-impact theory of claim contemplates employment discrimina-
tion perpetuated through a facially-neutral screening device that
disproportionately burdens protected groups. An employer's good
faith or lack of discriminatory intent is invisible under the disparate-
impact spectrum; discriminatory effect is the targeted evil. The semi-
nal disparate-impact decision is Griggs v. Duke Power Co.,' 9 which
outlawed facially-neutral, discriminatory screening devices unless an
employer could justify them by demonstrating the affirmative defense
of business necessity. A business necessity is a device that is essential
to efficient business operations. 20 Because employers' intent is irrele-
vant under the disparate-impact theory of claim, it did not place a
heavy evidentiary burden on plaintiffs. 21

In McDonnell Douglas Corp. v. Green ("McDonnell Douglas"),22

the Supreme Court initially set forth the disparate-treatment theory
of claim. The disparate-treatment theory involves situations where an

(A) the complaining party, by a preponderance of the evidence, proves a
prima facie case that the respondent engaged in conduct that constitutes
unlawful disparate treatment based on race, color, religion, sex, or na-
tional origin; and
(B) either-

(i) the respondent fails to produce any evidence to rebut such case;
or
(ii) (I) the respondent clearly articulates, and produces evidence of,
one or more legitimate, nondiscriminatory reasons for the conduct
alleged to be the unlawful disparate treatment; and
(II) the complaining party demonstrates that each of such reasons is
not true, but a pretext for discrimination that is the unlawful dispa-
rate practice.

(2) Paragraph (1) shall not be construed to specify the only method by
which an unlawful employment practice based on disparate treatment may
be established.

H.R. 2867, 103d Cong., 1st Sess. (1993).
18. See infra notes 19-33 and accompanying text.
19. 401 U.S. 424 (1971).
20. Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971) (stating that "[i]f an em-

ployment practice which operates to exclude Negroes cannot be shown to be related to
job performance, the practice is prohibited").

21. Id. at 430.
22. 411 U.S. 792 (1973).
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employer intentionally discriminates against a single employee by un-
justly denying that employee some employment benefit. 23 The
Supreme Court later interpreted McDonnell Douglas as requiring a
plaintiff ultimately to prove that an employer intentionally discrimi-
nated against the plaintiff because of an impermissible factor such as
gender, race, age, or religion.2 4 McDonnell Douglas divided Title VII
disparate-treatment litigation into three stages.25 The purpose of the
first stage was to determine whether the plaintiff could satisfy the ini-
tial burden of production by establishing a prima facie case of unlaw-
ful discrimination. To establish a prima facie case of unlawful
discrimination, a plaintiff had to establish that (1) the plaintiff is a
member of a protected minority group; (2) the plaintiff applied for an
employment benefit in the defendant's company; (3) the plaintiff was
qualified for the benefit; (4) the defendant denied the plaintiff the ben-
efit; and (5) the defendant continued to offer the benefit. 26 If a plain-
tiff proved those elements by a preponderance of evidence, the Court
would raise a rebuttable presumption that the defendant engaged in
unlawful discrimination by denying the employment benefit.2 7 The
presumption of unlawful discrimination shifted the burden to the de-
fendant to set forth a legitimate reason for having taken the adverse
action thereby initiating the second stage of the litigation. 28 The em-
ployer could rebut the presumption by articulating a nondiscrimina-
tory reason for the negative employment decision.2 9 If the employer
rebutted the presumption, the burden shifted back to the plaintiff to
prove that the employers' proffered reasons were pretextual.3 0

In Texas Department of Community Affairs v. Burdine,3 1 the
Supreme Court elaborated on the McDonnell Douglas evidentiary
structure. The Court decided the nature of the burden that shifted to.
an employer after a plaintiff established a prima facie case of pretext.
More specifically, the Court ruled that the plaintiff had the initial bur-
den of production and the risk of nonpersuasion.3 2 The former burden
could shift to the defendant during the litigation; the latter never
shifted from the plaintiff.33

23. See infra notes 31-41 and accompanying text (discussing the impact of Texas
Dep't of Community Affairs v. Burdine, 450 U.S. 248 (1981) on the McDonnell Douglas
evidentiary structure).

24. See Texas Dep't of Community Afairs v. Burdine, 450 U.S. 248, 253 (1981).
25. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973).
26. Id. at 802.
27. Id.
28. Id.
29. Id. at 803.
30. Id. at 804.
31. 450 U.S. 248 (1981).
32. Burdine, 450 U.S. at 252-53.
33. Id. at 255-56.
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For twenty years, almost all the federal circuits interpreted Mc-
Donnell Douglas and Burdine as permitting plaintiffs to demonstrate
unlawful discrimination either directly or indirectly. A plaintiff could
prove unlawful discrimination directly by showing that an alleged dis-
criminatory reason more likely than not motivated the employment
decision or indirectly by showing that the defendant's articulated rea-
sons were not the true reasons for the negative employment decision
(proof of falsity or falsity).34 Courts traditionally have held that plain-
tiffs meeting either of the foregoing evidentiary standards satisfied
both the burden of production and the ultimate burden of persua-
sion.35 Circuits that permitted plaintiffs to demonstrate pretext and,
hence, unlawful discrimination simply by proving falsity became
known as pretext-only circuits. These included the Fifth,36 Eighth,37

and District of Columbia circuits.38 Eventually, however, a small
number of circuits began to stray from the pretext-only view. These
pretext-plus circuits began to interpret Burdine and McDonnell Doug-
las as requiring proof of falsity and proof that a specific impermissible
factor such as race influenced or actually triggered the adverse deci-
sion. Examples of these pretext-plus circuits included the Fourth,3 9

Seventh, 40 and Eleventh circuits. 41

34. Id. at 256.
35. Id.
36. See Thornbrough v. Columbus & Greenville R.R. Co., 760 F.2d 633, 647 (5th

Cir. 1985) (holding that the plaintiff "is not required to prove that the... [defendant]
was motivated by bad reasons; he need only persuade the factfinder that the ... [de-
fendant]'s purported good reasons were untrue").

37. See MacDissi v. Valmont Indus., Inc., 856 F.2d 1054, 1059 (8th Cir. 1988) (hold-
ing that "[als a matter of both common sense and federal law, an employer's submission
of a discredited explanation for firing a member of a protected class is itself evidence
which may persuade the finder of fact that such unlawful discrimination actually
occurred").

38. See Bishopp v. District of Columbia, 788 F.2d 781, 789 (D.C. Cir. 1986) (holding
that the plaintiffs had shown that the "defendant's reason was unworthy of credence as
a matter of law" and "[sluch a blatantly pretextual defense carries the seeds of its own
destruction").

39. See Spencer v. General Elec. Co. , 894 F.2d 651, 659 (4th Cir. 1990) (holding
that "[i]f the presumption is rebutted, the burden of production returns to the plaintiff
to show that the defendant's proffered nondiscriminatory reasons are pretextual and
that the employment decision was based on a sexually-discriminatory criterion").

40. See North v. Madison Area Ass'n for Retarded Citizens-Developmental Ctrs.
Corp., 844 F.2d 401, 406 (7th Cir. 1988) (ruling that the plaintiff's burden would not be
met simply by showing pretext; he must also show that "but for" discrimination he
would not have been discharged).

41. See Hawkins v. Ceco Corp., 883 F.2d 977, 981 n.3 (11th Cir. 1989) (holding that
.merely establishing pretext, without more, is insufficient to support a finding of racial
discrimination"), cert. denied, 495 U.S. 935 (1990).
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III. THE COURT'S ASSAULT ON TITLE VII

For twenty years, America has waged war against employment
discrimination. During that time, the general policy could be summed
up as follows:

[In enacting Title VII of the Civil Rights Act of 1964, Con-
gress intended to prohibit all practices in whatever form
which create inequality in'empl0yment opportunity due to
discrimination on the basis of race; religion, sex, or national
origin... and ordained that its policy of outlawing such dis-
crimination should have the "highest priority"

[The Supreme Court]... made clear that discretion imports
not the court's "'inclination, but . .. its judgment; and its
judgment is to be guided by sound legal principles."' Discre-
tion is vested not for purposes of "limit[ing] appellate review
of trial courts, or.. .invit[ing] inconsistency and caprice," but
rather to allow the most complete achievement of the objec-
tives of Title VII that is attainable under the facts and circum-
stances of the specific case.4 2

During the last fourteen years, the United States Supreme Court has
become increasingly hostile toward Title VII plaintiffs with respect to
evidentiary standards. The Court has refused to shift the burden of
persuasion to employers to prove their affirmative defenses in dispa-
rate-treatment litigation;4 3 refused to hold employers liable, even
though they clearly relied on impermissible factors, if they would have
made the same decision absent that impermissible reliance;44 and re-
lieved the employers of their burden of persuasion while increasing
the rigor of the plaintiffs' burden of proof in disparate-impact litiga-
tion under Title VII.4 5

The focus of this Article is the Court's most recent assault on the
disparate-treatment evidentiary paradigm in Hicks. In 1988, the
Court began its assault on Title VII in Watson v. Fort Worth Bank &
Trust.4 6 In Watson, the Court applied the Griggs disparate-impact
theory of claim to resolve a dispute where an employer allegedly used
subjective screening criteria (such as interviews) which had an ad-
verse, disproportionate impact on the members of a minority group. 4 7

In Watson, the Court squeezed Title VII plaintiffs in an evidentiary
press. It reduced the rigor of an employer's evidentiary burden by col-

42. Franks v. Bowman Transp. Co., Inc., 424 U.S. 747, 763, 770-71 (1976) (empha-
sis added) (citations omitted).

43. Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248; 255 (1981).
44. Price Waterhouse v. Hopkins, 490 U.S. 228, 228-58(1989).
45. See Wards Cove Packing Co., Inc. v. Atonio, 490 U.S. 642, 658-61 (1989).
46. 487 U.S. 977 (1988).
47. Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 982-1000 (1988).
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lapsing the stronger disparate-impact claim, which assigns employers
the burden of persuasion for the business necessity defense, into the
much weaker disparate-treatment model, which only assigns employ-
ers the burden of production. 48 In addition, the Court affirmatively
increased the plaintiff's evidentiary burden by requiring the plaintiff
to specifically identify the particular practice that caused the statisti-
cal disparity.49 The plurality admitted the plaintiff's task might be
more difficult where subjective criteria were involved.50

Because it departed from more than a decade of established prece-
dent, the Court delivered a stunning blow to Title VII plaintiffs. Then,
as plaintiffs attempted to lift themselves off the floor, the Court deliv-
ered the knockout blow in Wards Cove Packing Co., Inc., v. Atonio
("Wards Cove").51 In Wards Cove, the Court affirmatively increased
plaintiffs' evidentiary burdens in disparate-impact litigation and af-
firmatively decreased employers' burdens. 52 In Wards Cove, the em-
ployer based its employment decisions on both subjective and objective
screening devices, which discriminatorily impacted a protected
group. 53

To justify its decision, the Court heavily relied upon the dogma
that the burden of persuasion never shifts and cited Federal Rule of
Evidence 301 in support of that position.54 Consequently, the Court

48. Id.
49. Id. at 994.
50. Id. The Court found:
First .... the plaintiff's burden in establishing a prima facie case goes beyond
the need to show that there are statistical disparities in the employer's work
force. The plaintiff must begin by identifying the specific employment practice
that is challenged.... [Tlhis... may... be more difficult when subjective
selection criteria are at issue. Especially in cases where an employer combines
subjective criteria with the use of more rigid standardized rules or tests, the
plaintiff is in our view responsible for isolating and identifying the specific em-
ployment practices that are allegedly responsible for any observed statistical
disparities.

Id. (emphasis added).
51. 490 U.S. 642 (1989).
52. Wards Cove, 490 U.S. at 659-60. The Court held:
[T]he employer carries the burden of producing evidence of a business justifica-
tion for his employment practice. The burden of persuasion, however, remains
with the disparate-impact plaintiff.... This rule conforms with the usual
method for allocating persuasion and production burdens in the federal courts
... [citing Fed. R. Evid. 301] and more specifically, it conforms to the rule in

disparate-treatment cases that the plaintiff bears the burden of disproving an
employer's assertion that the adverse employment action or practice was based
solely on a legitimate neutral consideration. We acknowledge that some of our
earlier decisions can be read as suggesting otherwise. But ... [those cases]
should have been understood to mean an employer's production - but not per-
suasion - burden.

Id. (citations omitted) (emphasis added).
53. See Wards Cove, 490 U.S. at 647-48.
54. Id. at 658-60; see infra notes 218-29 and accompanying text (discussing the

role of Rule 301 in shifting burdens of persuasion).

[Vol. 28



TITLE VII: DISPARATE TREATMENT

reduced an employer's burden of persuasion to a mere burden of pro-
duction for the affirmative defense of business necessity, thereby re-
jecting twenty years of precedent. 55 However, Justice Byron R. White,
speaking for the majority, acknowledged that language in the Court's
earlier disparate-impact decisions was ambiguous. 56 Nevertheless,
Justice White chastised lower federal courts for having shifted the
burden of persuasion to employers for twenty years, claiming that the
lower federal courts should have known that the burden of proof never
shifts.57 The Court also stated that lower courts had simply misread
Griggs and its progeny.58 Unfortunately, Wards Cove would not be
the last instance in which the Court would take the offensive by de-
claring that its tortured interpretation of clear language was so obvi-
ously correct that those with a different view must have been dim-
witted not to have understood it earlier.59

The Court struck again in Price Waterhouse v. Hopkins.60 Price
Waterhouse is a mixed-motive case involving direct evidence that con-
siderations of gender tainted the employer's personnel decision. The
evidentiary standard that the plurality adopted requires a plaintiff to
prove by direct evidence that an impermissible factor motivated the
defendant's employment decision, a feat that few plaintiffs can accom-
plish.61 If a plaintiff somehow satisfies that burden, the Court shifted

55. Griggs v. Duke Power Co., the seminal decision in disparate-impact litigation
under Title VII, was decided in 1971. See Griggs v. Duke Power Co., 401 U.S. 424
(1971).

56. Wards Cove, 490 U.S. at 659.
57. See id. at 659-60.
58. Id. at 685-60. Yet several times the Court has explicitly mentioned a defend-

ant's burden of proving business necessity in disparate-impact litigation. See Guardi-
ans Assoc. v. Civil Serv. Comm'n of the City of New York, 463 U.S. 582, 598 (1983)
(stating that "[i]f the . . .[defendant] can bear the burden of proving some 'business
necessity' for practices that have discriminatory impact, it has a complete affirmative
defense to claims of violation" (emphasis added) (citations omitted)).

59. See St. Mary's Honor Ctr. v. Hicks, 113 S. Ct. 2742, 2750 (1993) (stating that
"[o]nly one unfamiliar with our case-law will be upset by the dissent's alarm that we are
today setting aside 'settled precedent' "). Justice Atonin Scalia expressed doubts about
the rationality of Justice David Souter's objection to encouraging employers to lie and
then protecting them from liability. In that respect, Justice Scalia opined that equating
proof of falsity with unlawful discrimination was "not a major, or even a sensible, blow
against fibbery." Id. at 2755 (emphasis added).

While punishing perjury is not the goal of Title VII, squelching unlawful discrimi-
nation certainly is. If Title VII is to fully suppress discrimination, it will also incidently
punish perjury which will be abundant where, as here, it is actively encouraged. Pun-
ishing perjury is a small price to pay for removing additional layers of the social scourge
of discrimination.

60. 490 U.S. 228 (1989).
61. Hopkins, 490 U.S. at 277 (O'Connor, J., concurring). Justice Sandra Day

O'Connor stated that "[wihat is required is what Ann Hopkins showed here: direct evi-
dence that decisionmakers placed substantial negative reliance on an illegitimate crite-
rion in reaching their decision." Id.
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the burden of persuasion to employers to prove that they would have
made the same employment decision even if they had not considered
the impermissible factor.6 2 Finally, employers who establish the af-
firmative defense escape all liability, even though they actually relied
on impermissible factors in reaching their decision.63 The following
problems that Price Waterhouse created for Title VII plaintiffs are ob-
vious: few plaintiffs will adduce direct evidence of unlawful discrimi-
nation; and those few who do, will profit little if employers
demonstrate that they would have made the same decision absent the
discriminatory taint.

The Civil Rights Act of 1991 overruled Wards Cove and Price
Waterhouse.6 4 Thus, with respect to Wards Cove, Congress sent the
Court a clear message that it is acceptable to shift the burden of per-
suasion to employers in Title VII litigation and a less clear message
that it is unacceptable to directly or indirectly increase a Title VII
plaintiff's burden of proving unlawful discrimination. That message
fell on barren soil, however, for the ink had scarcely dried on the Civil
Rights Act of 1991 before the Court, in Hicks, used the same burden-
shifting dogma to reverse approximately twenty years of solid prece-
dent in disparate-treatment litigation.

IV. ST. MARY's HONOR CENTER V. HICKS. THE FACTS

St. Mary's Honor Center, a halfway house, employed Melvin
Hicks as a correctional officer in 1978 and promoted him to shift com-
mander in 1980.65 The defendant effected extensive personnel
changes in 1984, because personnel assigned to the halfway house
were performing unsatisfactorily. 66 Consequently, the employer as-
signed Hicks to a new supervisor, John Powell.67

Until 1984, Hicks had a blemish-free work record, but under Pow-
ell's supervision, his job performance allegedly slipped.68 In fact,
Hicks was progressively disciplined four times within March 1984.69

First, he was suspended for five days after the following incidents on

62. Hopkins, 490 U.S. at 237.
63. Id. at 244-45.
64. See 42 U.S.C. §§ 2000e-2 (1988 & Supp. 1993) (providing that "fe]xcept as

otherwise provided in this subchapter, an unlawful employment practice is established
when the complaining party demonstrates that race, color, religion, sex, or national ori-
gin was a motivating factor for any employment practice, even though other factors also
motivated the practice").

65. Hicks v. St. Mary's Honor Ctr., 756 F. Supp. 1244, 2249 (E.D. Mo. 1991), rev'd,
970 F.2d 487 (8th Cir. 1992), cert. granted, 113 S. Ct. 954 (1993), rev'd, 113 S. Ct. 2742
(1993).

66. See id.
67. Id.
68. See id.
69. See id. at 1246-47.
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March 3: an officer on Hicks' shift left his post; the first-floor lights
were off when they should have been on; and a control center officer
left his post to open the front door for two other officers. 70 Hicks was
the only officer disciplined for those infractions even though other of-
ficers actually committed the offenses. 71 On March 19, Hicks failed to
record a subordinate's use of an official vehicle, and, consequently,
Powell recommended Hicks for a demotion.72 On March 21, Hicks
failed to investigate a fight between two inmates and, as a result, re-
ceived a written reprimand. 73 Finally, on April 19, Hicks was in-
formed that he would be demoted for having failed to report his
subordinate's use of the official vehicle on March 19. Upon hearing
the news, Hicks was understandably dejected and obtained permis-
sion to take some time off to calm himself.74 As Hicks was leaving
work and preparing to take his leave of absence, Powell followed and
provoked Hicks into threatening him which ultimately triggered
Hicks' removal for insubordination. 75 In each of the foregoing inci-
dents, Hicks was the only employee disciplined; some of the other
violators were also black, and some were white. 76 Hicks sued under
Title VII claiming that his discipline resulted from unlawful
discrimination. 77

During the bench trial, Hicks established a prima facie case of
disparate treatment which raised a rebuttable presumption that his
employer had fired him because of his race.78 However, the employer
rebutted that presumption by claiming Hicks had been fired because
of the number and severity of his personnel infractions. 79 Hicks ulti-
mately disproved each one of the employer's reasons for firing him,
thereby clearly painting the employer's reasons as mere pretext.80

Nevertheless, the United States District Court for the Eastern District
of Missouri concluded that Hicks was merely the victim of a personal

70. Id. at 1246.
71. Id. at 1246-47.
72. Id. at 1247.
73. Id.
74. Id.
75. Id.
76. Id. at 1246-47.
77. Id. at 1244.
78. Id. at 1249-51. Specifically, the district court found the following: Hicks was

the only supervisor disciplined for violations committed by his subordinates; similar
and even more serious violations committed by Hicks' coworkers were either disre-
garded or treated more leniently; and Hicks' immediate supervisor provoked Hicks into
threatening him. Id.

79. Hicks, 756 F. Supp. at 1250.
80. Id.
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rather than a racial crusade even though the employer never con-
tended that he had some personal grudge against Hicks. 8'

Hicks appealed the district court's decision to the United States
Court of Appeals for the Eighth Circuit which ruled in his favor.82

The Eighth Circuit held that a plaintiff who disproved each of an em-
ployer's articulated reasons for an adverse employment decision had
proven pretext and, therefore, was entitled to judgment as a matter of
law.8 3 Moreover, the Eighth Circuit reasoned that employers who lied
about the reasons for their decisions were in the same position as em-
ployers who offered no reasons at all.84 The defendant appealed to the
United States Supreme Court which reversed.

V. THE UNITED STATES SUPREME COURT'S DECISION

Although the Supreme Court did not specifically state an issue in
Hicks, the specific issue before the Court was whether proof of falsity
justified finding unlawful discrimination as a matter of law or compel-
ling the trier of fact to find unlawful discrimination.85 The Court held
that proof of falsity may not automatically be equated with unlawful
discrimination.8 6 In addition, the Court discussed another important
issue: whether a trier of fact is obliged to find unlawful discrimination
where there is proof of falsity, but no independent evidence of discrim-
inatory animus.8 7 The Court held that a fact-finder is not compelled
to find unlawful discrimination from proof of mere falsity.88

A. The Propriety of Directed Verdicts for Plaintiffs in Disparate-

Treatment Litigation

In Hicks, the Supreme Court adopted traditional evidentiary
standards which do not reflect the strong antidiscrimination policy of
Title VII. These evidentiary standards will ultimately block a plaintiff
from obtaining a directed verdict either at the close of the employer's
evidence or later at the close of the plaintiff's pretextual evidence.
The Court ruled that at the close of an employer's evidence a plaintiff
may not win a directed verdict by attacking the truthfulness of the

81. Hicks v. St. Mary's Honor Ctr., 970 F.2d 487, 492 (8th Cir. 1992), cert. granted,
113 S. Ct. 954 (1993), rev'd, 113 S. Ct. 2742 (1993).

82. Id. at 493.
83. Id.
84. Id. at 492.
85. See St. Mary's Honor Ctr. v. Hicks, 113 S. Ct. 2742, 2746 (1993). In a broader

sense, the issue in Hicks was whether McDonnell Douglas and its progeny embraced the
pretext-plus or the pretext-only evidentiary model in Title VII disparate-treatment
litigation.

86. Hicks, 113 S. Ct. at 2749.
87. Id. at 2746-56.
88. Id. at 2749.
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employer's legitimate reasons, because credibility is irrelevant at that
point in the litigation.8 9 In other words, when entertaining a plain-
tiff's motion for directed verdict, a trial court must construe the evi-
dence in an employer's favor and, hence, assume the employer's
reasons to be true.90 Under the Hicks test for a directed verdict, a
trial court may not direct a verdict against an employer unless "(1)
any rational person would... find the existence of facts constituting a
prima facie case, and (2) the defendant has failed to meet its burden of
production - i.e., has failed to introduce evidence which, taken as
true, would permit the conclusion that there was a nondiscriminatory
reason for the adverse action."91 The Hicks test for directed verdicts is
rather traditional and, under ordinary circumstances, is unobjection-
able.92 But circumstances that surround Title VII litigation are
hardly ordinary, given the subtle and pervasive nature of employment
discrimination.

93

Several other problems plague the Hicks test as applied. First,
the test is especially oppressive to Title VII plaintiffs because under
the "legitimate reasons" test, employers may satisfy their burdens of
production with an inordinately low quantum and quality of evidence,
needing only to articulate any legitimate reason for an employment

89. Id. at 2748.
90. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). The Court in

Anderson held:
Credibility determinations, the weighing of the evidence, and the drawing of
legitimate inferences from the facts are jury functions, not those of a judge,
whether he is ruling on a motion for summary judgment or for a directed ver-
dict. The evidence of the nonmovant is to be believed, and all justifiable infer-
ences are to be drawn in his favor.... This is true at both the directed verdict
and summary judgment stages.

Id. (emphasis added); see also TK-7 Corp. v. Estate of Barbouti, 993 F.2d 722, 723 (10th
Cir. 1993) (holding that "[i]n determining whether a directed verdict was appropriate,
we must construe the evidence and all inferences therefrom in the light most favorable
to the non-moving party").

91. Hicks, 113 S. Ct. at 2748.
92. Still there is a question of whether this standard should be applied in litigation

that involves social legislation, which is intended to eliminate a highly elusive social
malignancy.

93. See WENDY KAMInR, A FEARFUL FREEDOM: WoME's FLIGHT FROM EQUALITY
104 (1990) (stating that "'[slubjective selection criteria present an almost unparalleled
opportunity for bias. They conceal the most difficult and evasive form of discrimination:
the hidden, subtle, and possibly subconscious preferences of decisionmakers to select
others with their cultural backgrounds and experiences' "); Joanne Martin & Thomas F.
Pettigrew, Shaping the Organizational Context for Black American Inclusion, 43 J. Soc.
IssuEs 41, 46 (1987) (stating that "prejudice is often underestimated today, because
many people think... in terms of raw, overt bigotry.... But majority-group resistance
to racial and ethnic change today is generally more subtle, indirect, and obstensibly
nonracial").
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decision.94 Given that low evidentiary standard, the upshot of exclud-
ing credibility as a factor at the end of an employer's case and of apply-
ing Hicks' standard for directed verdicts is to virtually immunize
employers against directed verdicts.95

Second, Hicks' standard replaced the specificity criterion 96 estab-
lished in Burdine, with a general "evidence" standard. The specificity
criterion required employers to satisfy their burden of production with
specific legitimate reasons for their employment decisions.97 In con-
trast, the "evidence" standard allows employers to satisfy their burden
of production by offering any nebulous, tangentially-related "evi-
dence."98 Consequently, the "evidence" standard permits hard core

94. See Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981)
(holding that "the burden shifts to the defendant 'to articulate some legitimate, nondis-
criminatory reason for the employee's rejection' ").

95. Marina C. Szteinbok, Indirect Proof of Discriminatory Motive in Title VII Dis-
parate Treatment Claims After Aikens, 88 COLUrM. L. REV. 1114, 1124 (1988) (stating
that "[t]he de minimus nature of the defendant's burden at the rebuttal stage allows it
to escape an adverse judgment of law by proffering a spurious explanation" (emphasis
omitted)).

96. See infra notes 266-89 and accompanying text (discussing the McDonnell
Douglas-Burdine specificity requirement).

97. See Burdine, 450 U.S. at 255 (holding that "[i]f the defendant carries this bur-
den of production, the presumption raised by the prima facie case is rebutted, and the
factual inquiry proceeds to a new level of specificity").

98. The Court offered a hypothetical, ostensibly to illustrate the broader scope and,
hence, superiority of its "evidence" standard. Hicks, 113 S. Ct. at 2750-51. In its hypo-
thetical, the Court envisioned an employer with a work force that is forty percent black
and a labor market that is only ten percent black. Problems arise after a black person-
nel officer rejects a black job applicant. The employer, subsequently, fires the black
personnel officer, and the rejected applicant later sues the company for race discrimina-
tion. At trial, the employer offers false reasons for the rejection, and the plaintiff dis-
proves them. The majority in Hicks lamented that by focusing exclusively on the
employer's lies the trier of fact would consider neither the high percentage of blacks on
the employer's work force nor the black officer's role in rejecting the plaintiff. See id.

The Court's concerns miss the mark for several reasons. First, while global statis-
tics, such as the racial composition of an employer's work force, are relevant to proof of
unlawful discrimination in the nonpretextual evidentiary route, they do nothing to fur-
ther the specificity criterion in the pretextual route. That is, global statistics that tend
either to support or to deny the presence of intentional discrimination will do precious
little, if anything, to further the inquiry into the specific question of whether on a spe-
cific occasion an employer intentionally discriminated against a specific employee be-
cause of that employee's race.

Second, Hicks cavalierly embraces the common misconception by whites that blacks
either will not, or somehow are less likely to, discriminate against other blacks. Unless
they believe blacks to be morally superior, whites need only to look within their own
race, or at the level of black-on-black crime, for evidence that intra-racial discrimination
is hardly limited to caucasians. Whites routinely discriminate against other whites for
the following myriad reasons: gender, age, religion, geographic origin, ethnicity, socio-
economic level, educational levels, quality of education, etc. Yet one would be hard-
pressed indeed to find a single federal court opinion where for example the court dis-
counted by one iota the likelihood of sex discrimination because the plaintiff was a white
female and the employer was a white male or in an age discrimination suit, where both
the plaintiff and the employer were white men. Why then would the Court even suggest
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pretext-plus courts to let fact-finders consider such amorphous evi-
dence when deciding whether unlawful discrimination tainted the em-
ployment decision.99

The problem is not with the "legitimate reason" requirement but
with the utter ,inability to screen employers' statements for falsehoods
when they merely have to articulate a broad answer. In short, the
"articulation" criterion effectively deprives the "legitimate reason"
standard of any ability to hold employers accountable for evidentiary
veracity. In the indirect evidentiary route, Burdine's specificity re-
quirement was the major, if not the only, element left for assessing an
employer's evidence. 100 Now, Hicks' "evidence" standard has virtually
destroyed the specificity criterion.101

Third, the Court further diluted the specificity criterion by requir-
ing that a reasonable fact-finder only needs to conclude that "a nondis-
criminatory reason" justified the negative employment decision.10 2

The Court seems to be asking whether any lawful reason exists and
not-whether the specific reasons given by employers were lawful. Fi-
nally, the term "a" in the last sentence of the Court's rule re-empha-

a hypothetical that impliedly embraced the notion that blacks are different? Much more
employment discrimination may be explained by focusing on in-group-out-group dynam-
ics than by focusing on whether the plaintiff and the employer share the same race or
gender. See Martin & Pettigrew, 43 J. OF Soc. IssUEis at 61.

Finally, if the Court's point is that other evidence may be relevant to determining
why an employer made a negative employment decision, the answer is not to disadvan-
tage plaintiffs by forcing them to pursue every conceivable piece of arguably relevant
evidence in the trial record. The more sensible approach is to force the employers, who
are in a far better position, to gather their reasons and specifically and coherently pres-
ent them so that plaintiffs may have a fair opportunity to address their veracity. This
approach is not only fair but given the subtlety and ubiquity of employment discrimina-
tion, also necessary if Title VII plaintiffs are to have any hope of exposing unlawful
discrimination. This approach also has the added benefit of efficiency because it short-
ens litigation and spares precious judicial resources.

99. Ifstretched, the Court's "evidence" standard could embrace reasons that have
absolutely no link to evidence in the trial record. See Hicks, 756 F. Supp. at 1252 (hold-
ing that although the plaintiff had disproved all of the employer's reasons for the ad-
verse decision and had established a crusade against him, the plaintiff lost because he
had failed to prove "that the crusade was racially rather than personally motivated"
(emphasis added)). In Hicks, the trial court plucked from evidentiary ether the ration-
ale that the employer discriminated against the plaintiff for personal reasons. Id. at
1251. The court ignored that race is a very personal reason for discrimination. Also,
inasmuch as the plaintiff had disproved all of the employer's alleged reasons for the
adverse action, there was much more evidence to support the plaintiff's allegations of
race discrimination than there was to support the court's conclusion. See Benzies v.
Illinois Dep't of Mental Health and Developmental Disabilities, 810 F.2d 146, 148 (7th
Cir. 1987) (holding that after hearing all of the evidence, a factfinder may find that
neither the employer's reasons nor discriminatory intent explains the negative employ-
ment decision), cert. denied, 483 U.S. 1006 (1987).
1 100. See infra notes 261-89 (discussing Burdine's reliance on and concern about the
specificity of an employer's reasons).

101. See infra notes 261-89.
102. See Hicks, 113 S. Ct. at 2748.
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sizes that the Hicks Court intends to relieve lower courts of any
obligation to focus solely on employers' stated reasons for an adverse
decision.

10 3

If the Court intends to apply the "taken as true" standard to em-
ployers' evidence, lower courts cannot grant a plaintiff's motion for
directed verdict if there is any evidence suggesting a legitimate reason
for the employer's decision.10 4 Undoubtedly, a test for a directed ver-
dict should be rigorous, but it should not slam the door shut in a mo-
vant's face. By making it virtually impossible for an employee to
obtain a directed verdict, the Court virtually guarantees employers an
opportunity to present their defenses to the trier of fact, if plaintiffs
survive employers' motions for summary judgment and directed
verdict.

Enhancing an employer's chances to reach the fact-finder would
be unobjectionable if Hicks' standards gave plaintiffs the same oppor-
tunity; unfortunately, they do not. Today, Title VII plaintiffs might
fair better before juries than before federal judges appointed by Ron-
ald Reagan. 10 5 Unfortunately, by adding the "plus" evidentiary re-
quirement to a plaintiff's burden of persuasion, the Court adopted the
pretext-plus standard which increases the likelihood that a plaintiff

103. Id.
104. Cf Szteinbok, 88 COL. L. Rv. at 1124 (stating that "[t]he de minimus nature of

the defendant's burden at the rebuttal stage allows it to escape an adverse judgment of
law by proffering a spurious explanation").

105. See Catherine J. Lanctot, The Defendant Lies and the Plaintiff Loses: The Fal-
lacy of the 'Pretext-plus'Rule in Employment Discrimination Cases, 43 HASTINGS L.J. 57,
141 (1991). Catherine Lanctot stated:

[Tihe dominant judicial view in the early years of employment discrimination
litigation - that illegal discrimination is presumed to be prevalent and that
plaintiffs must be given ample opportunity to prove their cases - has given
way in the current conservative climate to a notion that illegal discrimination
is a thing of the past and that plaintiffs more frequently wield discrimination
claims as a shield against all adverse employment actions.

Id.
It is also interesting to note that when Congress enacted Title VII of the Civil

Rights Act of 1964, it proscribed jury trials out of fear that juries would prejudice
blacks. In contrast, the Civil Rights Act of 1991 permits jury trials, arguably because
women and minorities might stand a better chance of prevailing before juries than
before Reagan appointees. See Beesley v. Hartford Fire Ins. Co., 717 F. Supp. 781, 782
(N.D. Ala. 1989). In Beesley, the court observed that black plaintiffs were trying to get a
jury trial instead of a potentially biased judge:

In recent years many a Southern black plaintiff claiming to be the victim of an
act of race discrimination by his private employer has simultaneously invoked
42 U.S.C. 1981 ... and Title VII. The obvious reason for traveling the dual path
toward judicially mandated equal treatment has been to obtain a jury trial in-
stead of a bench trial. In other words, many blacks and women now trust ju-
rors more than they trust judges to decide the truth of their allegations of race
and sex prejudice. If, in the early years after 1964, it was the employer who
longed for a jury and was denied it, it is now the employee who wants a jury
trial and deserves it. If judges still need to hold tightly to the decisional reins,
it is only to protect employers from unconscionably large jury verdicts.
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will not reach the fact-finder because the plaintiff will lack the "plus"
evidence. Under the Hicks' standard, a plaintiff who would have eas-
ily reached a fact-finder during the last twenty years will possibly be-
come easy prey for an employer's motion for either summary judgment
or directed verdict, even if the employer has virtually no defense for
the adverse action.10 6 Arguably, the Court makes it virtually impossi-
ble for a plaintiff to keep an employer's case from the fact-finder but
quite easy for an employer to block a plaintiff's way. Furthermore,
making it easy for employers to keep plaintiffs from fact-finders flies
in the face of an explicit purpose of McDonnell Douglas and Burdine,
i.e., to afford Title VII plaintiffs their day in court.10 7

And under Hicks, once an employer's case reaches the fact-finder,
the "evidence" standard does precious little to limit the fact-finder to
either the trial record or the employer's legitimate reasons.108 Under
these circumstances, it is difficult to understand why the Court even
bothered to retain the legitimate reasons standard. In summary, the
Hicks directed verdict standard and an employer's light burden of pro-
duction encourage employers to lie and make it easier for employers to
reach the; fact-finder but tougher for plaintiffs to do so.

B. Sufficiency of Employer's Evidence

Nevertheless, a plaintiff with strong evidence may still have a
thread of hope for obtaining a directed verdict by challenging the suffi-
ciency of an employer's evidence. In that respect, one commentator
has observed that while credibility is a difficult issue in directed-ver-
dict determinations, that issue should not prevent a court from enter-
ing a directed verdict against a nonmovant where "all of the objective
or indisputable evidence indicates that a particular piece of testimony
is incredible .... The court is not weighing the evidence under these

Id. But see Harmon v. May Broadcasting Co., 583 F.2d 410, 41i (8th Cir. 1978) (denying
jury trials in Title VII litigation because the plaintiffs were entitled only to equitable
remedies, which were viewed as exceeding the scope of the Seventh Amendment).

106. See Hicks, 113 S, Ct. at 2762 (Souter, J., dissenting) (predicting that Title VII
plaintiffs will now fall prey to motions for summary judgment); but see May Sun v.
Asian Am. Recovery Servs., Inc., No. 92-15067, 1993 U.S. App. LEXIS 22886, at *4 (9th
Cir. Sept. 1, 1993) (holding that [there will always be a question for the factfinder once
a plaintiff establishes a prima facie case and raises a genuine issue as to whether the
employer's explanation is true. Such a question cannot be resolved on summary
judgment").

107. Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121 (1985) (holding that
"[tihe shifting burdens of proof set forth in McDonnell Douglas are designed to assure
that the 'plaintiff [has] his day in court despite the unavailability of direct evidence' ").

108. Hicks, 113 S. Ct. at 2755.
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circumstances, rather it is determining that there is not sufficient evi-
dence to create an issue of credibility."10 9

Still, given the low level and quality of evidence needed to satisfy
an employer's burden of production, 110 even the "inherently incredi-
ble" standard is likely to prove unavailing to plaintiffs in disparate-
treatment litigation. When assessing a plaintiff's motion for directed
verdict, it cannot be gainsaid that any facially-legitimate evidence is
"inherently incredible" where the proponent has only to articulate
that evidence. Therefore, under the McDonnell Doulgas-Burdine evi-
dentiary model,"1 ' the facial legitimacy of an employer's evidence vir-
tually guarantees it will survive the "inherently incredible" standard.

Moreover, some language in Burdine suggests that the Supreme
Court intended to use a different test of sufficiency for an employer's'
articulated reasons, a test that serves the overall purpose of the Mc-
Donnell Douglas-Burdine model.112 In Burdine, the Court indicated
that "[t]he sufficiency of the defendant's evidence should be evaluated
by the extent to which it.... meet[s] the plaintiff's prima facie case by
presenting a legitimate reason for the action and ... frame[s] the fac-
tual issue with sufficient clarity so that the plaintiff will have a full
and fair opportunity to demonstrate pretext."113 The low evidentiary
requirements associated with an employer's burden of production also
makes that test a formidable hurdle for Title VII plaintiffs. By clearly
articulating a phony "legitimate" reason that is presumed true, any
employer could satisfy Burdine's sufficiency standard.114 On the
other hand, the specificity requirement of Burdine's sufficiency test
absolutely rejects Hicks' sweeping "evidence" standard.11 5

109. JACK H. FRIEDENTHAL ET AL., CIVIL PROCEDURE 547-48 (1985) (emphasis
added).

.110. Recall that an employer needs only to articulate a legitimate reason for an ad-
verse employment decision. See Burdine, 450 U.S. at 256.

111. Although referred to herein as the pretextual evidentiary model or the McDon-
nell Douglas.Burdine evidentiary model, the theory and rationale behind the model
were developed piecemeal over a wide range of cases. See Board of Trustees of Keene
State College v. Sweeney, 439 U.S. 24 (1978); Furnco Constr. Corp. v. Waters, 438 U.S.
567 (1978); International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977);
Franks v. Bowman Transp. Co., Inc., 424 U.S. 747 (1976); McDonald v. Santa Fe Trail
Transp. Co., 427 U.S. 273 (1976).

112. See Burdine, 450 U.S. at 255-56.
113. Id.
114. The sufficiency standard is a double-edge sword because it was intended to as-

sure that employers state their legitimate reasons clearly to afford plaintiffs with a well-
defined target. See Burdine, 450 U.S. at 255.

115. See supra notes 85-114 and accompanying text.
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C. ' Proof of Unlawful Discrimination

1. The "Plus" Evidentiary Requirement

When discussing the propriety of compelling a trier of fact to find
unlawful discrimination based on established falsity, the Court in
Hicks made it clear that mere proof of falsity does not prove unlawful
discrimination.1 1 6 The Court strongly embraced the pretext-plus end
of the spectrum by unambiguously requiring Title VII plaintiffs to pro-
duce evidence that establishes both falsity and unlawful discrimina-
tion.11 7 This section discusses the type and quantum of evidence that
a Title VII plaintiff must produce to satisfy the Court's pretext-plus
standard.

Must a plaintiff produce independent, circumstantial evidence of
discriminatory animus in addition to evidence of falsity to narrow the
gap - and thus, strengthen the inferential link'- between proof of
falsity and unlawful discrimination? Or, must a plaintiff produce di-
rect evidence that unlawful discrimination was the real reason for the
adverse employment decision? Or, may the Title VII plaintiff satisfy
the pretext-plus standard with evidence that falls somewhere between
circumstantial and direct evidence? The bottom line is whether infer-
ences from proof of falsity establish that unlawful discrimination was
more likely the true reason for an employer's adverse decision. That
is, whether more specific (or "plus") evidence is needed to remove the
factual uncertainty that will necessarily separate proof of falsity and
proof of unlawful discrimination where circumstantial evidence is
used. Probativeness (or inferential strength) is the central point of
contention between pretext-plus and pretext-only federal circuits.118

Hicks held that an employer's articulated "reason cannot be
proved to be 'a pretext for discrimination' unless it is shown both that
the reason was false, and that discrimination was the real reason."119

In short, the Court reasoned that the logical or analytical gap between
proof of falsity on the one hand and proof of unlawful discrimination
on the other is too great to support a factual inference or nexus be-
tween them.

Advocates of the pretext-plus approach often defend their "plus"
evidence standard by alluding to the possible existence of a third, un-
proven and often unarticulated, reason for an adverse decision. 120 By

116. Hicks, 113 S. Ct. at 2751.
117. Id. at 2747 (ruling that "[tihe plaintiff then has 'the full and fair opportunity to

demonstrate'... 'that the proffered reason was not the true reason for the employment
decision' ... and that race was" (quoting Burdine, 450 U.S. at 256)).

118. See Lanctot, 43 HASTINGS L.J. at 57-141 (discussing the pretext-plus positions
among the federal courts of appeal).

119. Hicks, 113 S. Ct. at 2752 (emphasis added).
120. See Hicks, 756 F. Supp. at 1252.
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adopting this approach, pretext-plus advocates discount several im-
portant factors: (1) the structure of the McDonnell Douglas-Burdine
model; 12 1 (2) the strength and the specificity of the negative inferences
to be drawn from proof of falsity together with inferences from prima
facie evidence of discrimination; 12 2 and (3) the pervasiveness of em-
ployment discrimination which greatly increases the likelihood that
proof of falsity is proof of discriminatory animus. 123 Finally, by insist-
ing on the existence of an imaginary third factor, pretext-plus advo-
cates effectively convert every pretext case into a mixed-motive
case. 1 24 That is, after a plaintiff has rebutted an employer's reasons
for an adverse action, pretext-plus advocates invent a third "legiti-
mate reason" to oppose what they view as the specter of unlawful dis-
crimination which arises from proof of falsity.

2. Finding Unlawful Discrimination Where A Factual Issue
Remains

This section discusses the circumstances under which Hicks
would either compel or permit the trier of fact to find unlawful dis-
crimination upon proof of falsity. It also discusses whether Hicks ex-
plicitly or implicitly requires plaintiffs to adduce direct evidence to
establish discriminatory animus.

a. Compelling the Trier of Fact to Find Unlawful Discrimination

In Hicks, the Court stated that lower federal courts could compel
triers of fact to find discriminatory animus solely from proof of falsity
if Title VII imposed "a degree of proof so high" as to require "a directed
verdict for the plaintiff."' 2 5 The Court made it clear, however, that
Title VII plaintiffs need only prove their prima facie cases by a prepon-
derance of the evidence. 126 Indeed, under its precedent, the Court

121. See infra notes 257-60 and accompanying text.
122. See Burdine, 450 U.S. at 256.
123. See JOHN P. FERNANDEZ, RACISM AND SEXISM IN CoRPORATE LIFE 315 (1981).

Fernandez notes how an employer's rules can ingrain discrimination:
[P]eople do not have to exercise a choice to perpetuate a racist or sexist act.
The organizational rules and procedures have already prestructured the choice
against minorities and women. An individual only has to conform to the oper-
ating norms and values of the organization, and it will do the discriminating
for him or her.

Id.
124. Mixed-motive cases occur where employers establish a legitimate reason for

taking an adverse action against an employee and the employee proves that discrimina-
tory animus also infected the decision. See Price Waterhouse v. Hopkins, 490 U.S. 228,
228-58 (1989).

125. Hicks, 113 S. Ct. at 2751 (emphasis added).
126. The Court in Hicks noted that if employers fail to satisfy their production bur-

den, a factual issue still remains for the trier of fact because "reasonable minds could
differ as to whether a preponderance of evidence" supports the plaintiff's prima facie
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would be hard-pressed to require a higher standard of proof from
plaintiffs. In Price Waterhouse, for instance, a plurality of the Court
declared that barring extenuating circumstances, preponderance of
the evidence was the accepted standard of proof in civil litigation. 127

Because Title VII plaintiffs are not subjected to an inordinately
high standard of proof, the Court apparently will not oblige fact-find-
ers to find unlawful discrimination upon proof of falsity.128 In short,
the Court strongly opposes compelling the trier of fact to find discrimi-
natory animus upon proof of falsity:

We have no authority to impose liability upon an employer for
alleged discriminatory employment practices unless an ap-
propriate factfinder determines, according to proper proce-
dures, that the employer has unlawfully discriminated....
[Nlothing in law would permit us to substitute for the re-
quired finding that the employer's action was the product of
unlawful discrimination, the much different (and much lesser)
finding that the employer's explanation of its action was not
believable.... [A] reason cannot be proved to be "a pretext for
discrimination" unless it is shown both that the reason was
false, and that discrimination was the real reason.129

Here the Court makes falsity a necessary but insufficient criterion for
compelling a finding of unlawful discrimination. The other criterion is
specific ("plus") evidence that points to the existence of the particular
type of discrimination alleged. 130 The Court also reasoned that be-
cause "the employer's proffered reason is unpersuasive, or even obvi-
ously contrived, does not necessarily establish that the plaintiff's
proffered reason of race is correct. That remains a question for the

case. Hicks, 113 S. Ct. at 2748 (emphasis added). But see Graham v. Renbrook Sch.,
692 F. Supp. 102, 107 (D. Conn. 1988) (equating proof of pretext with proof of fraud and,
thus, requiring the plaintiff to adduce clear and convincing evidence of pretext).

127. Price Waterhouse, 490 U.S. at 253.
128. Hicks, 113 S. Ct. at 2751.
129. Id. at 2750-51 (emphasis added).
130. For an example of mere proof of falsity on the one hand and "plus" evidence on

the other, consider the following hypothetical. A discharged plaintiff clearly establishes
a prima facie case that race triggered the termination. The company satisfies its burden
of production by stating that the discharge was based on incompetence. While cross
examining the company, the plaintiff flatly establishes that the company intentionally
misrepresented the truth. At this point the plaintiff has rebutted the company's legiti-
mate reason for the dismissal but has produced no "plus" evidence pointing to racism as
a factor in the adverse personnel decision. Under Hicks, the plaintiff would not be enti-
tled to a directed verdict even though the employer is an admitted liar.

Suppose, however, that in addition to proving that the employer is a liar, the plain-
tiff also adduces independent evidence that the company had not even disciplined in-
competent white employees. This "plus" evidence does more than merely rebut the
employer's reasons. It also strengthens the inference of discriminatory animus by sug-
gesting that specific discrimination complained of was a basis for the decision. But the
question is whether that inference needs strengthening after the plaintiff revealed the
employer to be a liar?
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fact-finder to answer."131 Together, these three passages clearly es-
tablish at least the following point: the majority in Hicks does not
believe that it is ever proper to compel the trier of fact to find unlawful
discrimination from a mere finding of falsity, however clearly it is es-
tablished and however mendacious the employer. The Court's ration-
ale seems to be that factual inferences from evidence of falsity plus
inferences from a plaintiff's prima facie case are insufficient to compel
a finding of discriminatory animus. Apparently, the Court is con-
cerned that other legitimate, but embarrassing reasons could have
triggered the decision. By focusing only on the proffered reasons, a
fact-finder would omit inferences from other persuasive evidence in
the trial record. Other federal circuits that have embraced the pre-
text-plus position have adopted the same rationale. 132

Questions that remain include whether the Court intends to com-
bine this standard with the higher standard of proof to which it al-
luded. Or, will the Court apply one standard in lieu of the other? If
so, which standard will it apply? In summary, concern about the
strength of the standard of proof for a plaintiff's prima facie case and
the perceived weakness of factual inferences drawn from evidence of
falsity caused the Court to reject falsity as a basis for compelling a
finding of discriminatory animus.

b. Permitting a Finding of Unlawful Discrimination from Proof of
Falsity

The question here is whether the Court's flat rejection of falsity as
a compulsory basis for finding discriminatory animus also encom-
passes falsity as a permissive basis for such findings. If so, then Title
VII plaintiffs with only prima facie evidence and proof of falsity will be
easy prey for employers' motions for summary judgments or directed
verdicts. 133 The foregoing three passages suggest that the trier of fact

131. Hicks, 113 S. Ct. at 2756 (emphasis added).
132. See Spencer v. General Elec. Co., 894 F.2d 651,659 (4th Cir. 1990); Hawkins v.

Ceco Corp., 883 F.2d 977, 981 n.3 (11th Cir. 1989), cert. denied, 495 U.S. 935 (1990);
North v. Madison Area Ass'n for Retarded Citizens - Developmental Ctrs. Corp., 844
F.2d 401, 406 (7th Cir. 1988).

133. In fact, Justice David Souter predicted such an outcome with some degree of
accuracy, stating that "[tihis 'pretext-plus' approach would turn Burdine on its head...
and... would result in summary judgment for the employer in the many cases where
the plaintiff has no evidence beyond that required to prove a prima facie case and to
show that the employer's articulated reasons are unworthy of credence." Hicks, 113 S.
Ct. at 2762 (Souter, J., dissenting). See E.E.O.C. v. MCI Intl, Inc, 829 F. Supp. 1438,
1450 (D. N.J. 1993). In MCI Int'l, the court stated:

[Ilt appears, the fears expressed in the Hicks' dissent that what it called the
Court's "pretext-plus" approach "will result in summary judgment for the em-
ployer in the many cases where the plaintiff has no evidence beyond that re-
quired to prove a prima facie case and to show that the employer's articulated
reasons are unworthy of credence," may in those many cases be realized.
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may not be permitted to find unlawful discrimination without some
"plus" evidence-specific evidence that discriminatory animus -trig-
gered the adverse personnel decision.' 3 4 The "plus" evidence
strengthens the nexus between the negative employment decision and
the discriminatory animus.135 That does not necessarily mean, how-
ever, that "plus" evidence must be evidence in addition to plaintiffs'
prima facie evidence and evidence of falsity. In this respect, the Court
in Hicks held as follows:

The factfinder's disbelief of the reasons put forward' by the
defendant (particularly if disbelief is accompanied by a suspi-
cion of mendacity) may, together with the elements of the
prima facie case, suffice to show intentional discrimina-
tion .... [R]ejection of the defendant's proffered reasons, will
permit the trier of fact to infer the ultimate fact of intentional
discrimination, and... upon such rejection, "[n]o additional
proof of discrimination is required."136

This permissive passage hardly eliminates the need for "plus" evi-
dence. The Court arguably recognizes that prima facie evidence and
evidence of falsity can combine to identify the alleged discrimination
and link it to the adverse employment decision without the need for
separate "plus" evidence. 137 Nevertheless, this is not the same posi-
tion that pretext-only courts embrace when they permit findings of un-
lawful discrimination based on falsity and prima facie evidence. 138

Some pretext-only courts require only proof of falsity to prove unlaw-

Id. (citations omitted).
134. See supra notes 129-32 and accompanying text.
135. See supra notes 129-32 and accompanying text.
136. Hicks, 113 S. Ct. at 2749 (emphasis added) (citations omitted).
137. The Court's hostility toward civil rights would make that a tenuous position,

indeed. The Court has opposed civil rights in other cases. See, e.g., Price Waterhouse,
490 U.S. at 228-58 (opposing civil rights); Wards Cove Packing Co., Inc. v. Atonio, 490
U.S. 642, 642-61 (1989) (same); Patterson v. McClean Credit Union, 491 U.S. 164, 164-
89 (1989) (same); Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 977-1000 (1988)
(same).

138. See Sorba v. Pennsylvania Drilling Co., Inc., 821 F.2d 200, 202 (3d Cir. 1987),
cert. denied, 484 U.S. 1019 (1988). The court in Sorba ruled as follows:

In addition to establishing a prima facie case by indirect proof, an ADEA plain-
tiff can prevail by means of indirect proof that the employer's reasons are
pretextual without presenting evidence specifically relating to age .... There-
fore, Sorba's trial burden will include the requirement either to discredit the
employers proffered reasons or to prove by direct evidence that his age was a
factor in the decision to dismiss him.

Id. (emphasis added) (citations omitted). See Bhaya v. Westinghouse Elec. Corp., 832
F.2d 258, 262-63 (3d Cir. 1987) (holding that "inferences from the plaintiffs' prima facie
case, together with the testimony provided by the plaintiffs' expert which rebuts the
proffered explanation by the defendant, may support a verdict in their behalf"), cert.
denied, 488 U.S. 1004 (1989).
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ful discrimination without apparent reference to inferences from the
prima facie case.' 39

But one cannot say this about the permissive passage in Hicks.
By absolutely rejecting all findings of unlawful discrimination that are
not at least partially based on "plus" evidence, the strong pretext-plus
passage clearly places Hicks in the pretext-plus category.' 40 Although
the permissive passage explicitly permits findings of unlawful discrim-
ination based on falsity and prima facie evidence, one must either
read a "plus" evidence criterion into the permissive passage or read
the pretext-plus passage out of Hicks. Hence, read together, the two
passages recognize that "plus" evidence may be found in a plaintiff's
prima facie case or in evidence of falsity.

But a plaintiff must offer some evidence that at least inferentially
addresses the nexus between falsity and discrimination.14' For exam-
ple, a plaintiff's evidence of falsity may involve comparative evidence
which shows that the plaintiff was treated differently from similarly
situated employees in other racial groups. 142 Furthermore, because a
fact-finder may strengthen the inferential nexus upon suspicion of em-
ployer prevarication, one may reasonably conclude that discrimination
will lie even if an employer mistakenly offered disingenuous reasons
for its employment decision. Finally, in Hicks, the Court included spe-
cific proof of discriminatory animus as an element of a Title-VII plain-
tiff's burden of persuasion, whereas the pretext-plus circuits, as well
as McDonnell Douglas and its progeny, clearly omitted that element.
Therefore, the Court undoubtedly increased a plaintiff's burden in the
indirect route of disparate-treatment litigation.' 43

D. Hicks' Position on the Pretext-Only-Pretext-Plus Continuum

The foregoing assessment places Hicks somewhere in the middle
of pretext-only circuits and pretext-plus circuits. At one end of the
continuum are circuits that have adopted the pure pretext-only posi-
tion that proof of falsity is proof of unlawful discrimination as a mat-

139. See Duffy v. Wheeling Pittsburgh Steel Corp., 738 F.2d 1393, 1396 (3d Cir.
1984) (stating that "under the McDonnell Douglas test, a showing that a proffered justi-
fication is pretextual is itself equivalent to a finding that the employer intentionally
discriminated"), cert. denied, 469 U.S. 1087 (1984).

140. See supra notes 129-32 and accompanying text.
141. Even the Court's explicit statement that to prove unlawful discrimination a

plaintiff must prove falsity and that "discrimination was the real reason" also yields to
the same interpretation. See Hicks, 113 S. Ct. at 2750-51.

142. See supra notes 137-38 and accompanying text (showing an example of how
"plus" evidence might reside in evidence of falsity); Lanctot, 43 HASTINGS L.J. at 112
(arguing that factual inferences from the prima facie case retain sufficient probative
force to perhaps establish discrimination).

143. See supra note 130.
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ter of law.144 At the other extreme, at least one circuit has adopted
the pure pretext-plus position that as a matter of law mere proof of
falsity is not proof of unlawful discrimination. 14r Hicks, arguably, be-
longs in the middle. 146

E. Whether Hicks Requires Direct Evidence of Discrimination

Some commentators have opined that the practical effect of Hicks
is to oblige plaintiffs to produce direct evidence of unlawful discrimi-
nation to prevail in the indirect route.147 However, Hicks neither ex-
plicitly nor impliedly created a direct evidence standard. 148 But if one
can still rely on the Court's own precedent, then direct evidence is not
required in civil litigation generally 149 or in Title VII specifically. In
Trans World Airlines, Inc. v. Thurston, °5 0 for instance, the Court
stated that "the McDonnell Douglas test is inapplicable where the
plaintiff presents direct evidence."151

Although the language in Hicks does not explicitly require direct
evidence and the Court's precedent explicitly prohibits it, the Court
has shown precious little respect for precedent in civil rights litiga-

144. See supra notes 36-38.
145. See Goldberg v. B. Green & Co., Inc., 836 F.2d 845,849 (4th Cir. 1988) (holding

that a plaintiff "cannot avoid summary judgment in this case simply by refuting...
[defendant]'s non-age-related reasons for firing him").

146. See Visser v. Packer Eng'g Assoc., Inc., 924 F.2d 655, 657 (7th Cir. 1991) (hold-
ing that "[ijf the employer offers a pretext - a phony reason - for why it fired the
employee, then the trier of fact is permitted, although not compelled, to infer that the
real reason was age" (emphasis added) (citations omitted)).

147. See Leading Case: III. Federal Statutes and Regulations, 107 HARv. L. REV.
322, 348 (1993) (stating that "[diespite Justice Scalia's protestations to the contrary,
Hicks effectively requires the plaintiff to show direct evidence of intent"); Hicks, 113 S.
Ct. at 2761 (Souter, J., dissenting) (stating that "[tihe majority's scheme greatly disfa-
vors Title VII plaintiffs without the good luck to have direct evidence of discriminatory
intent").

148. See Hicks, 113 S. Ct. at 2751.
149. See United States Postal Serv. Bd. of Governors v. Aikens, 460 U.S. 711, 714

n.3 (1983) (observing that "[a]s in any lawsuit, the plaintiff may prove his case by direct
or circumstantial evidence").

150. 469 U.S. 111 (1985).
151. Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121 (1985). Plaintiffs

with traditional direct evidence of unlawful discrimination may proceed under the evi-
dentiary scheme set forth in Hopkins. See Hopkins, 490 U.S. at 271 (O'Connor, J., con-
curring) (stating that 'the McDonnell Douglas formula does not require direct proof of
discrimination. . . .' [The entire purpose of the McDonnell Douglas prima facie case is to
compensate for the fact that direct evidence of intentional evidence is hard to come by"
(citations omitted)). See also Aikens, 460 U.S. at 714 n.3 (stating that '[als in any law
suit, the plaintiff may prove his case by direct or circumstantial evidence"); Lee v. Rus-
sell County Bd. of Educ., 684 F. 2d 769, 774 (1982) (holding that "where a case for dis-
crimination is proved by direct evidence it is incorrect to rely on a McDonnell Douglas
form of rebuttal.... [The] McDonnell Douglas test is but one way to prove discrimina-
tion. It is designed to focus the inquiry where circumstantial evidence is relied on" (em-
phasis added)).
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tion. Having removed much of the predictability in civil rights litiga-
tion, the Court might inject a direct evidence standard at any time.

F. Justice Souter's Dissent

Justice David H. Souter wrote a sharp, insightful dissent which
Justices Harry A. Blackmun, John Paul Stevens, and Byron R. White
joined. The basic premise of the dissent was that the majority dis-
mantled twenty years of precedent to protect lying employers by tor-
turing the language in McDonnell Douglas, Burdine, and United
States Postal Service Board of Governors v. Aikens. 152 Justice Souter
also lamented that employers may set the scope of inquiry by articu-
lating whatever legitimate reasons they wish and then, after plain-
tiffs' respond, broadening the scope of inquiry to include all scrapes of
evidence in the trial record. 153 In addition, Justice Souter stressed
that the Court in Burdine sought to sharpen the inquiry rather than
broaden it as the majority had done. 154 Justice Souter also main-
tained that proof of falsity was proof of unlawful discrimination. 1 55

Finally, he correctly pointed out that Hicks will discourage some
plaintiffs from litigating disparate-treatment claims and stack the
deck against those who do, leaving many plaintiffs to succumb to sum-
mary judgments and directed verdicts. 156

PART B

I. THE ROLE OF FALsITY UNDER MCDONNELL DouGLAs AND ITS

PROGENY

To justify its holding that proof of falsity does not establish un-
lawful discrimination, the majority in St. Mary's Honor Center v.
Hicks'57 was obliged to discuss McDonnell Douglas Corp. v. Green
("McDonnell Douglas")'5 8 and its progeny in a futile effort to demon-
strate that Hicks did not change twenty years of precedent. '5 9 Given
the interpretative violence that the majority visited upon those opin-
ions, however, a reexamination is sorely indicated.

152. Hicks, 113 S. Ct. at 2756-66 (Souter, J., 'dissenting).
153. Id. at 2759 (Souter, J., dissenting).
154. Id. at 2757 (Souter, J., dissenting).

155. Id. at 2760 (Souter, J., dissenting).

156. Id. at 2762 (Souter, J., dissenting).
157. 113 S. Ct. 2742 (1993).
158. 411 U.S. 792 (1973).
159. See infra Part B, I, A-D.
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A. The Teachings of McDonnell Douglas

The basic issue in McDonnell Douglas was the "order and alloca-
tion of proof" in disparate-treatment litigation under Title VII.160 In
that respect, the United States Supreme Court in McDonnell Douglas
established the following two standards: what Title VII plaintiffs
must prove to prevail and how they must prove it. The Court clearly
established the first standard but not the second. As to the first stan-
dard, the Court clearly ruled that a plaintiff must prove unlawful dis-
crimination by showing that an employer discriminated against the
plaintiff because of "race, color, religion, sex, or national origin."16 1

Thus, the Court held the following: "We ... insist that... [the plain-
tiff] under... [section] 703(a)(1)... be given a full and fair opportu-
nity to demonstrate by competent evidence that whatever the stated
reasons for his rejection, the decision was in reality racially
premised."162

There is little contention that Title VII plaintiffs must prove pre-
text.163 However, there is much contention about how Title VII plain-
tiffs must prove pretext.. In that regard, the Court was less clear,
stating that a plaintiff may prove unlawful discrimination by estab-
lishing that the employer's "assigned reason for refusing to re-employ
[the plaintiff] was a pretext or discriminatory in its application."164 In
other words, Title VII plaintiffs have two separate routes through
which to establish unlawful discrimination: a direct route in which
they may use circumstantial evidence - such as disparate application
of a personnel rule along racial lines - to infer that the impermissible
factor that they alleged was a factor in the adverse decision; 165 or an
indirect route through which they may simply show that employers'
articulated reasons were a "pretext"166 or a "coverup."167

160. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 800 (1973).
161. Id. at 796 (citing § 703(a)(1) of the Civil Rights Act of 1964, 42 U.S.C.

§§ 2000e7-2(a)(1)).
162. Id. at 805 (emphasis added).
163. The majority in Hicks agrees. See St. Mary's Honor Ctr. v. Hicks, 113 S. Ct.

2742, 2751-52 (1993).
164, McDonnell Douglas, 411 U.S. at 807 (emphasis added). Similarly, the Court

stated elsewhere that the employer:
[Aissertedly rejected [the plaintiff] ... for unlawful conduct against it and, in
the absence of proof of pretext or discriminatory application of such a reason,
this cannot be thought the kind of 'artificial, arbitrary, and unnecessary barri-
ers to employment' which the Court found to be the intention of Congress to
remove.

Id. at 806 (emphasis added) (citations omitted).
165. This will be referred to as the "direct route."
166. McDonnell Douglas, 411 U.S. at 804 (stating that the plaintiff "must ... be

afforded a fair opportunity to show that [the employer's].., stated reason for [the plain-
tiff's] ... rejection was in fact pretext. Especially relevant to such a showing would be
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Nevertheless, the Court left a substantial layer of ambiguity re-
garding the propriety of equating proof of falsity with proof of unlaw-
ful discrimination. For example, by juxtaposing the terms "pretext"
and "coverup," one cannot definitively demonstrate that the Court in-
tended for "pretext" to be synonymous with "coverup" or falsity.

Consequently, whether the Court intended for proof of falsity to
serve as proof of unlawful discrimination is unclear. On the other
hand, clear potential exists for a synonymous relationship between
"coverup" and falsity, because an employer who lies is obviously trying
to "coverup" something.168 Moreover, it is entirely reasonable to as-
sume that in litigation which focuses so intensely on discriminatory
animus, the employer is trying to hide unlawful discrimination. In
summary, the Court held that circumstantial or pretextual proof will
end the litigation and that plaintiffs may choose either of two distinct
evidentiary routes through which to litigate their claims. However,
the Court left the role of proof of falsity shrouded in uncertainty.

B. The Teachings of Burdine

The Court's decision in Texas Department of Community Affairs v.
Burdine,'69 however, removes much, if not all, of the conceptual and
analytical fog from whether proof of falsity equates with proof of un-
lawful discrimination. To no avail, the majority in Hicks performed
cosmetic surgery on the brassbound language in Burdine, thereby giv-
ing it a superficial resemblance to the pretext-plus perspective.' 70

The issue in Burdine was whether an employer had the burden of per-
suasion or the burden of production with respect to establishing a le-
gitimate reason for its decision. 171 Therefore, the Hicks majority was
partially correct in noting that some of what Burdine said about the
role of pretext in satisfying a plaintiff's burden of persuasion was
dicta.172 But that dicta is, nonetheless, illuminating.

With respect to the role of falsity in proving unlawful discrimina-
tion, the Court in Burdine stated that "should the defendant carry this
burden [of production], the plaintiff must then have an opportunity to

evidence that white employees involved in acts against petitioner of comparable serious-
ness . . .were nevertheless retained or rehired" (emphasis added)).

167. Id. at 805 (noting that the plaintiff "must be given a full and fair opportunity to
demonstrate by competent evidence that the presumptively valid reasons for his rejec-
tion were in fact a coverup for a racially discriminatory decision" (emphasis added)).

168. The absence of evidence as to what that something might be is a major problem
for the pretext-plus courts. See supra notes 36-38.

169. 450 U.S. 248 (1981).
170. See infra notes 176-88 and accompanying text.
171. Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 250 (1981).
172. Hicks, 113 S. Ct. at 2753 (stating that Ti(n light of these inconsistencies, we

think that the dictum at issue here must be regarded as an inadvertence...").
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prove by a preponderance of the evidence that the legitimate reasons
offered by the defendant were not its true reasons, but were a pretext
for discrimination."173 To prove pretext, end the litigation, and pre-
vail, the plaintiff must show that the employer's articulated reasons
were untrue. 174 The phrase "but were a pretext for discrimination" is
reasonably understood to explain the inference to be drawn from proof
of pretext. 1

75

The Court in Burdine made the clearest statement yet with
respect to the role of pretext in proving the existence of unlawful dis-
crimination. The Burdine Court stated that once an employer articu-
lates a legitimate reason, the plaintiff

must have the opportunity to demonstrate that the proffered
reason was not the true reason for the employment decision.
This burden now merges with the ultimate burden ofpersuad.
ing the court that she has been the victim of intentional dis-
crimination. She may succeed in this either directly by
persuading the court that a discriminatory reason more likely
motivated the employer or indirectly by showing that the em-
ployer's proffered explanation is unworthy of credence.176

That language quickly became the Hicks majority's albatross because
it unambiguously states how a plaintiff must establish pretext. Con-
fronted with this unmistakable, anti-pretext-plus language, the ma-
jority in Hicks made a desperate, and wholly unpersuasive, attempt to
shrug the statement off as either inadvertent or throw-away dicta
which, according to the Hicks majority, was inconsistent with other
relevant language in Burdine.177 However, that other language in
Burdine pointed in the same direction as the foregoing quotation, al-
beit with less intensity. 178

With respect to the precise issue of whether a showing of falsity,
without more, entitles a plaintiff to prevail, 179 the foregoing language
in Burdine drives home two undeniable points: (1) that a showing of
falsity ends the litigation; and (2) that proof of falsity is proof of pre-
text and, hence, of unlawful discrimination.' 80 The language is there,
and it will not change despite the majority's talismanic incantations

173. Burdine, 450 U.S. at 253 (emphasis added) (citations omitted).
174. Id.
175. As further evidence that this interpretation is correct, both bills that congress-

men have introduced to reverse Hicks and to return to the status quo under McDonnell
Douglas and Burdine contain the same phrase. See supra note 17.

176. Burdine, 450 U.S. at 256 (emphasis added) (citations omitted).
177. Hicks, 113 S. Ct. at 2752-53.
178. See Burdine, 450 U.S. at 256.
179. Id.
180. Id.
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about the shifting situs of the burden of persuasion. 181 Similarly, the
standards in Burdine's two evidentiary routes will not yield to Hicks
interpretative efforts.

Throughout the opinion in Burdine, Justice Lewis F. Powell
stressed only the indirect rather than the direct evidentiary route that
is also available to a Title VII plaintiff.' 8 2 Arguably, this suggests
that most plaintiffs will choose the indirect route. The direct route,
which requires affirmative proof of the impact of a particular discrimi-
natory factor on an employment decision, is considerably more diffi-
cult, given the subtle nature of employment discrimination.
Consequently, Burdine's emphasis on the indirect route fully comports
with the policy of eliminating employment discrimination at work.

The Court in Burdine also held that, under McDonnell Douglas,
the ultimate burden of proving intentional discrimination was with
the plaintiff.' 8 3 The majority in Hicks continually emphasized this
point.'8 4 But this does not address the probativeness of falsity with
respect to the issue of unlawful discrimination. The debate surround-
ing that issue is not about who has the burden of persuasion with re-
spect to proving discrimination; rather, the debate focuses on the
inferential strength of the plaintiff's evidence.185 A plaintiff may es-
tablish discriminatory animus through circumstantial evidence by
disproving an employer's reasons, or by adducing direct evidence to
pinpoint the discriminatory taint in the employment decision. 18 6 Both
avenues are available; none reigns supreme.

The Court's opinion in Burdine also sheds some light on another
issue that Hicks raised. In Hicks, the Court ruled that a plaintiff who
establishes falsity has merely created a triable issue of fact.18 7 But,
the Court in Burdine strongly suggests otherwise. The Court stated
that "[i]f the trier of fact believes the plaintiff's [prima facie] evidence,
and if the employer is silent in the face of the presumption [of unlaw-
ful discrimination], the court must enter judgment for the plaintiff be-
cause no issue of fact remains in the case."' 8 8 This passage implies
that an issue of fact in disparate-treatment litigation is created if a
plaintiff establishes a prima facie case and the employer articulates a
legitimate reason. If a triable issue is formed during that second

181. The Court in Hicks stated that "'[the ultimate burden of persuading the trier
of fact that the defendant intentionally discriminated against the plaintiff remains at
all times with the plaintiff.'" Hicks, 113 S. Ct. at 2747 (citing Burdine, 450 U.S. at 253).

182. See Burdine, 450 U.S. at 249-60.
183. Id. at 256-57.
184. See Hicks, 113 S. Ct. at 2749.
185. See supra note 130 and accompanying text.
186. See Burdine, 450 U.S. at 256; see supra note 176 and accompanying text.
187. See Hicks, 113 S. Ct. at 2749; see supra note 136 and accompanying text.
188. Burdine, 450 U.S. at 254 (emphasis added).
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stage, why form another at the third stage with a showing of falsity?
The more sensible interpretation of Burdine is that a showing of fal-
sity, or lack thereof, resolves the ultimate factual issue of unlawful
discrimination, thereby obviating the need for other evidence. Fur-
ther inquiry into the issue of pretext enfeebles proof of falsity and ef-
fectively reads the falsity criterion out of McDonnell.

C. The Teachings of Aikens

The Court's opinion in United States Postal Service Board of Gov-
ernors v. Aikens' 8 9 contains the same language as Burdine, which the
Hicks' majority sought to discount, and expounds upon that language.
Writing for the majority, Justice William H. Rehnquist quoted the
Burdine language, and later, in his concurring opinion, Justice Harry
A. Blackmun, joined by Justice William J. Brennan, Jr., specifically
described the scope and intent of the alternative language. Thus, Jus-
tice Rehnquist stated:

'The plaintiff retains the burden of persuasion ... [and] may
succeed in this either directly by persuading the court that a
discriminatory reason more likely motivated the employer or
indirectly by showing that the employer's proffered explana-
tion is unworthy of credence. In short, the district court must
decide which party's explanation of the employer's motivation
it believes." 90

Elsewhere in the majority opinion, Justice Rehnquist stated that "the
ultimate question [was] discrimination vel non."19 1 Once again, defin-
ing the ultimate issue simply does not address how to prove it.

The Hicks majority quickly seized upon the "discrimination vel
non" language as proof that intentional discrimination was the ulti-
mate factual issue under the McDonnell Douglas-Burdine model. i9 2

Moreover Hicks sought to use the immediately preceeding sentence in
that quotation from Aikens as a gloss for the entire passage.' 9 3 To the
Hicks majority, this statement means that "[it is not enough .. .to
disbelieve the employer [explanation]; the fact finder must believe the
plaintiff's explanation of intentional discrimination."1 94  That
strained interpretation of Aikens reflects neither the language nor the
intent of the sentence in the context of the full passage. Aikens' lan-
guage nowhere refers to intentional discrimination. Aikens requires

189. 460 U.S. 711 (1983).
190. Aikens, 460 U.S. at 716 (quoting Burdine, 450 U.S. at 256) (emphasis added).
191. Id. at 714.
192. Hicks, 113 S. Ct. at 2753 (observing that in Aikens, the Court stated, "in lan-

guage that cannot reasonably be mistaken, that 'the ultimate question [is] discrimina-
tion vel non'" (quoting Aikens, 460 U.S. at 714)).

193. See Aikens, 460 U.S. at 716.
194. Hicks, 113 S. Ct. at 2754 (emphasis omitted).
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the trial court to decide whether it believes the employer's or the em-
ployee's assertion about the legitimacy of the employer's motivations
for rejecting the plaintiff.195 The requirement of believing the plain-
tiff's or the defendant's evidence goes directly to credibility which is
the heart of the evidence on the issue of falsity. If the trier of fact
believes the plaintiff, then pretext is established, the litigation ends,
and the plaintiff prevails; otherwise, the defendant prevails.

This interpretation is wholly consistent with the earlier language
in the Aikens passage which allows plaintiffs to satisfy their burden of
persuasion by focusing entirely on credibility and proving employers'
legitimate reasons to be "unworthy of credence."196 The phrase "un-
worthy of credence" is the pith of credibility and nothing more. There-
fore, the plaintiff who discredits the employer's explanations
automatically establishes unlawful discrimination by inference. Noth-
ing in the sentence that the Court in Hicks selected from Aikens re-
quires a separate showing of unlawful motivation ("plus" evidence) to
prove unlawful discrimination. 197 Finally, this Article's interpreta-
tion of the Aikens' language respects a long-lived canon of interpreta-
tion which requires that specific language define general language. 198
In the passage in question, the language that precedes the last sen-
tence is more specific. 199

The majority in Hicks then confronted, perhaps, its most difficult
interpretative task of explaining why Justice Blackmun's interpreta-
tion of the Aikens' passage200 perfectly tracked the pretext-only posi-
tion that proof of falsity equals proof of unlawful discrimination.
Justice Blackmun, joined by Justice Brennan but not Justice
Thurgood Marshall, offered a concurring opinion that interpreted Aik-
ens as reaffirming the explicit language in Burdine.201 Justice Black-
mun explained:

[O]nce a Title VII plaintiff has made out a prima facie case
and the defendant-employer has articulated a legitimate,
nondiscriminatory reason for the employment decision, the
plaintiff bears the burden of demonstrating that the reason is
pretextual, that is, it is "not the true reason for the employ-
ment decision." [ ] As the Court's opinion today implies,...
this burden "merges with the ultimate burden of persuading

195. Aikens, 460 U.S. at 716.
196. Id. (citations omitted).
197. See supra note 190 and accompanying text.
198. Carchman v. Nash, 473 U.S. 716, 726 n.4 (1985) (stating that "under normal

rules of statutory construction ... specific language ... control[s] over ... general
language").

199. See supra note 190 and accompanying text.
200. See Aikens, 460 U.S. at 716.
201. Id. (Blackmun, J., concurring).
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the court that [the plaintiff] has been the victim of intentional
discrimination." [ I

This ultimate burden may be met in one of two ways.
First, as the Court notes, a plaintiff may persuade the court
that the employment decision more likely than not was moti-
vated by a discriminatory reason.... In addition, however,
this burden is also carried if the plaintiff shows "that the em-
ployer's proffered explanation is unworthy of credence." ....
[Tihe McDonnell Douglas framework requires that a plaintiff
prevail when at the third stage of a Title VII trial he demon-
strates that the legitimate, nondiscriminatory reason given
by the employer is in fact not the true reason for the employ-
ment decision.20 2

Any logical or persuasive force that Hicks' pretext-plus scenario
might have had was neutralized by Justice Blackmun's illuminative
passage. Given the detail of Justice Blackmun's explanation, the
Hicks majority could not argue inadvertence as it had when interpret-
ing the language in Burdine.20 3 Nor could it seize upon a neighboring
passage to support a hopelessly strained interpretation as it had ear-
lier in Aikens.204 Nor would it profit the majority to reiterate the na-
ture of the ultimate issue, because Justice Blackmun had
unambiguously stated that proof of falsity was proof of unlawful dis-
crimination or discrimination vel non.205 Finally, it would profit the
majority naught to declare that the burden of persuasion never
shifted. In the presence of Justice Blackmun's explanation, those
points pale in interpretative significance and power. Indeed, the best
that the Hicks majority could do was to point out that Justice Mar-
shall did not join in Justice Blackmun's concurrence. 20 6 Of course, the
implication is that if Justice Blackmun's interpretation had not been
wide of the mark, Justice Marshall would have joined the concurrence.

In fact, Justice Marshall concurred in the judgment in Aikens and
did not join the concurrence for a very different and understandable
reason.20 7 The Court had already reviewed Aikens once before it is-
sued the presently discussed opinion. 208 The first time that Aikens
came before the Court, Justice Marshall dissented because he thought
that the issue in Aikens was completely different from that in Burdine

202. Id. at 717-18 (Blackmun, J., concurring) (emphasis added) (citations omitted).
203. See Hicks, 113 S. Ct. at 2753.
204. See supra notes 192-93 and accompanying text.
205. See supra note 202 and accompanying text.
206. Hicks, 113 S. Ct. at 2754.
207. See United States Postal Serv. Bd. of Governors v. Aikens, 453 U.S. 902, 902

(1981).
208. See id.
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and certiorari had been improvidently granted.20 9 Instead, the Court
granted certiorari and remanded the appellate court's decision in Aik-
ens without comment. 210 Thus, when the case came before the Court
a second time, Marshall had no more to say and simply concurred in
the judgment. 211 Consequently, that Justice Marshall did not join the
concurrence does not portend some analytical weakness in Justice
Blackmun's explanation of the role and nature of pretextual evidence.

D. The Teachings of Furnco

In Furnco Construction Corp. v. Waters ("Furnco),212 the Court
strongly implied that a showing of pretext, without more, established
a violation of Title VII and ended the litigation in the plaintiff's
favor.213 One of the issues in Furnco was "the nature of the evidence
necessary to rebut" a plaintiff's prima facie case. 214 In writing for the
majority, Justice Rehnquist observed:

A prima facie case under McDonnell Douglas raises an infer-
ence of discrimination only because we presume these acts, if
otherwise unexplained, are more likely than not based on the
consideration of impermissible factors. And we are willing to
presume this largely because we know from our experience
that more often than not people do not act in a totally arbi-
trary manner, without any underlying reasons, especially in
a business setting. Thus, when all legitimate reasons for re-
jecting an applicant have been eliminated as possible reasons
for the employer's actions, it is more likely than not the em-
ployer, who we generally assume acts only with some reason,
based his decision on an impermissible consideration such as
race.215

This language makes three points. First, it suggests that an em-
ployer is expected to adduce all of the legitimate reasons for his deci-
sion. Second, the Court refers to evaluating hard, specific reasons
that the employer offers first hand and not general surrounding cir-
cumstances such as an employer's hiring patterns or the race, age, or
gender of the employee who made the adverse employment deci-
sion.21 6 However, according to the language in Furnco, such evidence
is not a reason for the decision; such evidence is, at most, a description

209. Id. at 903 (Marshall, J., dissenting) (stating that "[blecause I regard this dispo-
sition as wholly inappropriate and unnecessary, I dissent").

210. Id. at 902.
211. Aikens, 460 U.S. at 717.
212. 438 U.S. 567 (1978).
213. Furnco Constr. Corp. v. Waters, 438 U.S. 567, 576-77 (1978).
214. Id. at 569.
215. Id. at 577 (emphasis added) (citations omitted).
216. This requirement would tend to reject the majority's position in Hicks. See

supra note 97 and accompanying text.
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of a surrounding circumstance that could be viewed as support for ac-
tual specific reasons.

Third, the Supreme Court was clearly willing to find unlawful dis-
crimination based on an assumption that if an employer produces spe-
cific reasons and the plaintiff disproves those reasons, then "it is more
likely than not the employer, who we generally assume acts only with
some reason, based his decision on an impermissible consideration
such as race."2 17 Nowhere did Furnco either explicitly or implicitly
require a plaintiff to affirmatively refute any residual reasons that
employers did not specifically offer as bases for their employment deci-
sions, not to mention any indirect evidence, such as the racial makeup
of their work force.

II. THE BURDEN OF PERSUASION IN PRETEXTUAL LITIGATION

In Hicks, the Court continually stressed that under section
703(a)(1) of the Civil Rights Act of 1964 the burden of persuasion re-
mains on the plaintiff throughout the litigation.218 As support for its
position, the majority cited Rule 301 of the Federal Rules of Evidence
for the proposition that presumptions do not shift the burden of per-
suasion; instead, presumptions are mere procedural lubricants on
which the litigation advances. 21 9 According to the Court, compelling
the trier of fact to find for the plaintiff merely because the plaintiff
proved falsity would disregard Rule 301's provision that presumptions
do not shift the burden of persuasion.220 Both positions are problem-
atic. The ensuing discussion shows that federal courts have used pre-

217. Furnco, 438 U.S. at 577 (emphasis added). To establish the existence of a fact
by a preponderance of the evidence, a plaintiff needs only to tilt the evidentiary scale
the slightest bit beyond equipoise. See McClendon v. Secretary of Dep't of Health and
Human Servs., 24 Cl. Ct. 329, 333 (1991) (holding that "the petitioners' proof needs only
to 'tip the scale' by the slightest of evidentiary margins. Otherwise stated, "[t]he stan-
dard of proof... is simple preponderance of evidence; not scientific certainty'" (empha-
sis omitted) (citations omitted)).

218. Hicks, 113 S. Ct. at 2749. The Court stated:
[T]he Court of Appeals' holding that rejection of the defendant's proffered rea-
sons compels judgment for the plaintiff disregards the fundamental principle of
Rule 301 that a presumption does not shift the burden of proof, and ignores our
repeated admonition that the Title VII plaintiff at all times bears the "ultimate
burden of persuasion."

Id. (emphasis omitted).
219. Hicks, 113 S. Ct. at 2747. Rule 301 provides:

In all civil actions and proceedings not otherwise provided for by Act of Con-
gress, or by these rules, a presumption imposes on the party against whom it is
directed the burden of going forward with evidence to rebut or meet the pre-
sumption, but does not shift [to such party] the burden of proof in the sense of
the risk of nonpersuasion, which remains throughout the trial upon the party
on whom it was originally cast.

FED. R. Evm. 301 (emphasis added).
220. Hicks, 113 S. Ct. at 2749.
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sumptions to shift the burden of persuasion and that a compelling
finding of unlawful discrimination upon proof of falsity does not neces-
sarily shift the burden of proof to employers.

A. The Role of Rule 301

The black letters of Rule 301 of the Federal Rules of Evidence
support the Court's position as to the procedural effect of presump-
tions; however, several reasons suggest that the procedural impact of
Rule 301 as applied is broader than its facial language would suggest.
First, the Court has relied on presumptions to shift the burden of per-
suasion in "pattern and practice" litigation under Title VII. In Inter-
national Brotherhood of Teamsters v. United States,221 for instance,
the Court noted that allowing

proof of a discriminatory pattern and practice... [to create] a
rebuttable presumption in favor of individual relief is consis-
tent with the manner in which presumptions are created gen-
erally. Presumptions shifting the burden of proof are often
created to reflect judicial evaluations of probabilities and to
conform with a party's superior access to the proof.22 2

Where the Court has not explicitly shifted the burden in Title VII liti-
gation, it has shifted it de facto. In disparate-impact litigation, for ex-
ample, after a plaintiff establishes a prima facie case, the Court
assigns an affirmative defense to the employer which effectively shifts
the burden of persuasion to the employer.223

Second, the Court has explicitly shifted the burden of persuasion
in federal constitutional litigation which is subject to Rule 301. Under
the Equal Protection Clause, in Washington v. Davis,22 4 the Court
stated that "[w]ith a prima facie case [of invidious discrimination]
made out, 'the burden of proof shifts to the State to rebut the presump-
tion of unconstitutional action by showing that permissible racially
neutral selection criteria and procedures have produced the mono-

221. 431 U.S. 324 (1977).
222. International Bhd. of Teamsters v. United States, 431 U.S. 324, 359 n.45 (1977)

(emphasis added) (citations omitted). See Albemarle Paper Co. v. Moody, 422 U.S. 405,
420 n.12 (1975) (stating that "'[tihe finding of an unfair labor practice and discrimina-
tory discharge is presumptive proof that some back pay is owed by the employer' "(quot-
ing NLRB v. Mastro Plastics Corp., 354 F.2d 170, 178 (2d Cir. 1965)); Franks v.
Bowman Transp. Co., Inc., 424 U.S. 747, 780, 786 (1976) (Burger, C.J., concurring in
part and dissenting in part) (shifting the burden of persuasion with respect to seniority
relief and observing that "[i]n Albemarle Paper the Court read Title VII as creating a
presumption in favor of backpay" (emphasis added)).

223. See Albemarle, 422 U.S. at 425 (holding that an employer has the "burden of
proving that its tests are 'job related' "); Griggs v. Duke Power Co., 401 U.S. 424, 432
(1971) (holding that an employer has the "burden of showing that any given require-
ment [has] a manifest relationship to the employment" (citations omitted)).

224. 426 U.S. 229 (1976).

[Vol. 28



TITLE VII: DISPARATE TREATMENT

chromatic result."' 2 25 The preceding discussion shows that the Court
shifts the burden of persuasion, with or without presumptions, when
it believes the cause is worthy; otherwise, the Court erects the dogma
of the nonshifting burden of persuasion. Finally, even if the McDon-
nell Douglas-Burdine model shifts the burden of persuasion to em-
ployers by equating proof of falsity with proof of nexus, Congress
countenanced that practice since McDonnell Douglas was decided
twenty years ago in 1973.226 During that period, Congress did not
hesitate to correct the Court's errant decisions by amending Title
VII. 22 7 But Congress has never disturbed the McDonnell Douglas-
Burdine evidentiary model. To be sure, filling the interstices in legis-
lative intent with inferences from congressional silence is risky. Yet,
twenty years of silence in a statutory area where Congress has spoken
makes it relatively safe to conclude that any congressional dissatisfac-
tion with the McDonnell Douglas-Burdine model would have been ex-
pressed by now. 2 28 Nevertheless, matters would be clearer if
Congress were to explicitly exempt Title VII from the strictures of
Rule 301 or, even better, amend Rule 301 to allow presumptions to
shift the burden of persuasion as Professor Edmund M. Morgan
suggested.

22 9

225. Washington v. Davis, 426 U.S. 229, 241 (1976) (emphasis added) (citations
omitted). See Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 460 (1979) (holding that if
segregation has historically tainted a school system, the Court is justified in presuming
that the remainder of the system is similarly tainted, and that presumption shifts to the
defendant the burden of persuading the Court that the remainder of the school system
is not intentionally segregated). The Court in Penick also noted that "when the factual
issues are as elusive as these, who bears the burden of proof can easily determine who
prevails in the litigation." Id. at 471 (Stewart, J., concurring in part and dissenting in
part) (citations omitted). See also Keyes v. School Dist. No. 1, Denver, Colo., 413 U.S.
189, 208 (1973) (holding that intentional segregation permeates "a meaningful portion
of a school system," a presumption arises that other segregation is also intentional.
That presumption shifts to the defendant the burden of proving that segregation in
other parts of the school system is fortuitous).

226. See supra note 22 and accompanying text.
227. The Enactment of the Civil Rights Act of 1991 is the most recent example. See

42 U.S.C. §§ 2000e-1-e-16 (1988 & Supp. 1993).
228. This argument regarding Congress' constructive acceptance also applies to

other theories that have been used to equate proof of falsity with unlawful discrimina-
tion, in derogation of Rule 301's black letters. For a decision involving the resurrection
theory, see Thornbrough v. Columbus & Greenville R.R. Co., 760 F. 2d 633, 740 (5th Cir.
1985) (noting that the pretextual evidentiary route "depends upon the resurrection of
the presumption initially'created by the plaintiff's prima facie case.... Thus, in our
view, unlike Humpty-Dumpty, the employee's prima facie case can be put back together
again, through proof that the employer's proffered reasons are pretextual" (emphasis
added)); and for a decision which embraces the unrebuttable theory, see Graefenhain v.
Pabst Brewing Co., 827 F.2d 13, 18 (7th Cir. 1987) (holding that if a plaintiff proves
falsity, "[then] the employer's decision remains unexplained").

229. See Edmund M. Morgan, Instructing the Jury Upon Presumptions and Burden
of Proof, 47 HARv. L. REV. 59, 59-83 (1933); Edmund M. Morgan, Further Observations
on Presumptions, 16 S. CAL. L. REV. 245-65 (1943); EDMUND M. MORGAN, SOME
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B. Shifting Burden of Persuasion

Pretext-plus courts usually claim that allowing plaintiffs to prove
unlawful discrimination without producing evidence pointing to the
specific type of discrimination alleged shifts the burden of persuasion
to employers to prove rather than to articulate legitimate reasons for
the adverse decision. 230 The pretext-plus courts state that such an
approach preserves the initial presumption of discrimination which
arose from plaintiffs prima facie evidence and uses it to shift the bur-
den of presumption in violation of Rule 301.231

There is no shift of the burden of persuasion in this instance.
First, the burden of persuasion becomes a relevant force in litigation
only when the fact-finder is left in equipoise about the existence of the
issue in question.23 2 At that point, litigants with the burden of per-
suasion or the risk of nonpersuasion will have that issue decided
against them.23 3 Thus, the burden of persuasion does not become a
factor in litigation until the very end of the process when it should be
assigned in light of the evidence, policies, etc. in the litigation.23 4

Otherwise parties either prevail or fail on the weight of their relevant
evidence. 235

Second, Title VII plaintiffs carry the burden of persuasion in dis-
parate-treatment litigation. 236 In disparate-treatment litigation, if
the trier of fact finds itself in equipoise over an issue (including the
truthfulness of employers' reasons for negative employment deci-
sions), it must decide against the plaintiff and for the defendant. 23 7

This is the quintessential test regarding which litigant has the burden
of persuasion.

Third, instead of having the burden of persuasion (de facto or
dejure), employers enjoy the most minuscule burden imaginable. It is

PROBLEMS OF PROOF 74-81 (1956). Furthermore, some commentators have recently
called for exempting Title VII from Rule 301's provisions. See Leading Case: III. Fed-
eral Statutes and Regulations, 107 HARv. L. REv. 322, 348 (1989).

230. See Lanctot, 47 HASTINGS L.J. at 117.
231. See Hicks, 113 S. Ct. at 2749.
232. EDWARD CLEARY ET AL., MCCORMICK ON EVIDENCE § 337, at 426 (3d ed. 1992).
233. Id.
234. Id.
235. United States v. Ness, 245 U.S. 319, 325-26 (1917).
236. Burdine, 450 U.S. at 252-53.
237. See Lanctot, 47 HASTINGS L.J. at 119. Lanctot noted the difference between a

burden of production and a burden of proof:
The fact that the plaintiff has the burden of proof means that if the plaintiff
cannot convince the factfinder that the defendant has lied, the plaintiff will
lose. This is not the same as saying that if the defendant cannot convince the
trier of fact that it has not lied, the plaintiff will win. The distinction is not one
of semantics - it is the traditional difference between burdens of production
and burdens of proof.
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not enough that they may escape the nooses of summary judgment
and directed verdicts on the flimsiest of grounds - articulating
facially-legitimate reasons;2 38 they need not even be truthful to carry
that diminutive burden.2 39 Clearly, there is an indirect pressure on
employers to be honest and perhaps even to adduce extra evidence to
support their positions. 240 But that pressure plagues any defendant
whose defenses are slim and none. However, few are prepared to al-
lege a shift of the burden of persuasion every time a lying defendant
loses, and the loss is based in part on negative inferences from his
lies.24 1 Allowing employers to lose if they are caught specifically lying
about a major (if not the ultimate) issue in question is decidedly fair
and has nothing to do with shifting the burden of persuasion. Having
lived by the lie in an effort to reach the fact-finder, it is eminently
fitting that employers perish by the lie thereafter. 24 2

Third, permitting plaintiffs to prevail by disproving employers'
reasons merely recognizes that those plaintiffs have adduced evidence
of sufficient inferential probativeness to establish discrimination vel
non. Pretext-plus advocates innately distrust the probativeness of
those inferences and, thus, long for more specific evidence of discrimi-
natory animus. Nevertheless, the inferences of intentional discrimi-
nation which arise when plaintiffs prove falsity do not arise because
employers somehow inherited the burden of persuasion as to the
truthfulness of their reasons. The inferences of unlawful discrimina-
tion arise because plaintiffs (1) carried their burden of persuasion by
establishing a prima facie case; (2) disproved employers' reasons; and
(3) benefitted from factual inferences that are grounded in probability,
common sense, and the antidiscrimination policy, which undergird
McDonnell Douglas and its progeny. In this way, McDonnell Douglas
assists plaintiffs to expose unlawful behavior which would otherwise
escape detection.

238. See supra notes 130-31 and accompanying text.
239. See Hicks, 113 S. Ct. at 2756.
240. Burdine explicitly recognized this pressure when it commented that "although

the defendant does not bear a formal burden of persuasion, the defendant nevertheless
retains an incentive to persuade the trier of fact that the employment decision was law-
ful. Thus, the defendant normally will attempt to prove the factual basis for its expla-
nation." Burdine, 450 U.S. at 258.

241. Concededly, Title VII is not a perjury statute. Hicks, 113 S. Ct. at 2754. Does
that make it an instrument for actively encouraging and rewarding lying defendants
who are targets of its regulatory scheme?

242. Indeed, even the specter of encouraging-an employer to lie in a court of law
should, without more, compel a court to formulate a rule that encourages honesty, espe-
cially if that Court is the highest in the land.
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PART C

I. PROPRIETY OF COMPELLING THE FACT-FINDER TO EQUATE PROOF

OF FALSITY WITH PROOF OF UNLAWFUL DISCRIMINATION

Regarding the propriety of compelling a trier of fact to find unlaw-
ful discrimination if it finds falsity, the United States Supreme Court
in St. Mary's Honor Center v. Hicks24 3 stated:

[N]othing in law would permit us to substitute for the re-
quired finding that the employer's action was the product of
unlawful discrimination, the much different (and much lesser)
finding that the employer's explanation of its action was not
believable [that is, pretextuall. . . . [A] reason cannot be
proved to be "a pretext for discrimination" unless it is shown
both that the reason was false, and that discrimination was
the real reason.244

The majority also opined that it has "no authority to impose liability
upon an employer for alleged discriminatory employment practices
unless an appropriate factfinder determines, according to proper pro-
cedures, that the employer has unlawfully discriminated."245 Essen-
tially, the majority's pretext-plus-position requires a plaintiff to
affirmatively prove, with independent circumstantial evidence, that a
particular discriminatory factor caused the adverse employment deci-
sion in question.246 The following four major difficulties with the pre-
text-plus position exist: (1) it flies in the face of explicit language in
McDonnell Douglas Corp. v. Green ("McDonnell Douglas")247 and its
progeny;248 (2) it misapprehends or ignores the basic theory and pur-
pose of the McDonnell Douglas-Burdine evidentiary model;24 9 (3) it
misapprehends or ignores Congress' intent, as manifested in the Civil
Rights Act of 1991;250 and (4) it makes no structural sense.

A. The Purpose, Theory, and Nature of the McDonnell Douglas-
Burdine Model

The indisputable, over-arching purpose of the McDonnell Doug-
las-Burdine evidentiary model is to promote the antidiscrimination
policy by affording Title VII plaintiffs a reasonable opportunity to ex-

243. 113 S. Ct. 2742 (1993).
244. St. Mary's Honor Ctr. v. Hicks, 113 S. Ct. 2742, 2751-52 (1993) (emphasis ad-

ded and emphasis omitted) (citations omitted).
245. Id. at 2751 (emphasis added) (emphasis omitted).
246. See supra note 129 and accompanying text.
247. 411 U.S. 792 (1973).
248. See supra note 176 and accompanying text.
249. See infra notes 251-54 and accompanying text.
250. See supra note 4.

980 [Vol. 28



TITLE VII: DISPARATE TREATMENT

pose unlawful employment discrimination. 25 1 The McDonnell Doug-
las-Burdine model perpetuates that purpose by adopting an
evidentiary configuration that facilitates the detection and removal of
a strain of employment discrimination that grows ever more subtle,
elusive, and difficult even to detect, let alone to prove. 25 2 In fashion-
ing a model, the Court in McDonnell Douglas and Burdine understood
that perfunctory adherence to traditional rules of evidence and proce-
dure would only frustrate the effectuation of the antidiscrimination
policy. 25 3 Traditional rules were not intended to, and indeed cannot,
promote strong, policy-driven legislation.

Traditional rules are designed for litigation in which the parties'
interest are more equally balanced than they are in litigation involv-
ing remedial social legislation like Title VII. 2 5 4 For example, the
Court has held that "[a] preponderance-of-the-evidence standard al-
lows both parties to 'share the risk of error in roughly equal fash-
ion.' "255 It has also been observed that "Ithe requirement of proof on
the balance of probabilities may therefore be taken to be an expression
of the law's neutrality between civil litigants and not an expression of
the policy of maximizing correct conclusions."2 56 The same balance is
struck with respect to traditional standards for directed verdicts, sum-
mary judgments, and compelling fact-finders to reach specific conclu-
sions under certain conditions.

B. Structure of the McDonnell Douglas-Burdine Evidentiary Model
and Specificity and Proof of Falsity as Proof of Unlawful
Discrimination

The McDonnell Douglas-Burdine evidentiary model is a bifur-
cated evidentiary structure which has a direct channel through which
plaintiffs may prove their cases by circumstantial evidence and an in-
direct channel through which plaintiffs may prove their cases by prov-

251. See supra notes 12-14 and accompanying text.
252. See International Bhd. of Teamsters v. United States, 431 U.S. 324, 365 n.51

(1977) (stating that "[tihe far-ranging effects of subtle discriminatory practices have not
escaped the scrutiny of the federal courts"); McDonnell Douglas Corp. v. Green, 411 U.S.
792, 801 (1973) (observing that "tilt is abundantly clear that Title VII tolerates no racial
discrimination, subtle or otherwise"); see also JoHN P. FERNANDEZ, RACISM AND SEXISM
iN CoRpoRAT LiFE 313-14 (1981) [hereinafter FERNANDEZ] (stating that "[n addition
the character of racism and sexism have in large part changed. The new forms are in
most cases subtle, devious, and more sophisticated than in the past. They can be la-
beled neoracism and neosexism").

253. See Herman & MacLean v. Huddleston, 459 U.S. 375 (1983).
254. Id. at 390 (citations omitted).
255. Id.
.256. Adrian A. S. Zuckerman, Law, Fact or Justice?, 66 B.U. L. REV. 487, 498-99

(1986).
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ing falsity.257 The latter channel serves as an evidentiary tail wind
for plaintiffs who lack highly probative evidence of unlawful discrimi-
nation.25 8 The urgency of the antidiscrimination policy, 25 9 together
with the elusiveness of employment discrimination, 2 60 justify the
existence of the indirect channel and the overall McDonnell Douglas-
Burdine model.

The McDonnell Douglas-Burdine model emphasizes the element
of specificity, because the average plaintiff's prima facie case of dis-
crimination eliminates very few potentially legitimate reasons for an
adverse employment decision. 2 6 1 Language in McDonnell Douglas
and its progeny which refers to heightening specificity and merging
plaintiffs' pretextual burdens with their ultimate burdens of persua-
sion, is testamentary to that proposition.2 6 2 The emphasis on specific-
ity helps plaintiffs to quickly cut through (what would otherwise be)
an inordinate evidentiary morass of innuendoes, possibilities, and
dead ends to focus on why employers made adverse employment deci-
sions. The specificity criterion forces employers to offer definite and
explicit reasons for their decisions and justifies a strong inference of
discrimination if plaintiffs disprove those reasons. Structurally, the
element of specificity imparts an exaggerated conical configuration to
the McDonnell Douglas-Burdine model which quickly tapers from
plaintiffs' broad prima facie evidence to the narrow central issue of
unlawful discrimination. By artificially winnowing the mass of possi-
ble reasons for an adverse employment decision to those few proffered
by employers, the specificity criterion strengthens the nexus between

257. See Burdine, 450 U.S. at 256.
258. The pretextual channel resembles the res ipsa loquitur model in the law of

torts. See Louis L. Jaffee, Res Ipsa Loquitur Vindicated, 1 BUFF. L. REV. 1-15 (1951);
James F. Blumstein, Defining and Proving Race Discrimination: Perspectives on the
Purpose vs. Results Approach from the Voting Rights Act, 69 VA. L. REV. 633, 658 (1983).

259. See Frank v. Bowman Transp. Co., Inc., 424 U.S. 747, 763 (1976). The Court in
Frank noted the importance of eradicting any form of discrimination:

We begin by repeating the observation of earlier decisions that in enacting Ti-
tle VII of the Civil Rights Act of 1964, Congress intended to prohibit all prac-
tices in whatever form which create inequality in employment opportunity due
to discrimination on the basis of race, religion, sex, or national origin and or-
dained that its policy of outlawing such discrimination should have the 'highest
priority.'

Id. (emphasis added) (citations omitted)).
260. See FERNANDEZ, supra note 252, at 313-14.
261. See Lovelace v. Sherwin-Williams Co., 681 F.2d 230, 243 (4th Cir. 1982) (hold-

ing that "[without benefit of the presumption [of discriminatory animus], age simply
exists on this evidence as one of any number of possible reasons ... for the demotion"
(citations omitted)).

262. See Burdine, 450 U.S. at 256; United States Postal Serv. Bd. of Governors v.
Aikens, 460 U.S. 711, 715 (1983); Watson v. Fort Worth Bank & Trust, 487 U.S. 977,
1003-04 (1988).
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proof of falsity and unlawful discrimination and justifies equating
them.

2 63

From the moment that plaintiffs present the first piece of prima
facie evidence, the McDonnell Douglas-Burdine model rapidly nar-
rows the focus of the litigation to the pivotal issue of pretext. 26 4 To
establish a prima facie case, a plaintiff may rely on very broad facts
which basically show that the plaintiff was qualified for an available
employment benefit that remained open after the plaintiff was re-
jected.26 5 The rationale for allowing a plaintiff to so easily establish a
prima facie case to some extent draws upon the nature of human be-
havior and is coextensive with the breadth of the plaintiff's prima fa-
cie evidence.

In explaining the ease with which a plaintiff is allowed to estab-
lish a prima facie case, the Court in Furnco Construction Corporation
v. Waters266 noted the following:

A prima facie case under McDonnell Douglas raises an infer-
ence of discrimination only because we presume these acts, if
otherwise unexplained, are more likely than not based on the
consideration of impermissible factors. And we are willing to
presume this largely because we know from our experience
that more often than not people do not act in a totally arbi-
trary manner, without any underlying reasons, especially in a
business setting.26 7

After permitting plaintiffs to establish a prima facie case of unlawful
discrimination with skeletal evidence, the McDonnell Douglas-Bur-
dine model relies on that prima facie evidence to erect a rebuttable
presumption of discrimination, which gives the plaintiff the benefit of
a rather large doubt.268 That is, the McDonnell-Burdine model artifi-
cially eliminates all other legitimate reasons save unlawful
discrimination.

26 9

Policy is the force that primarily fuels the McDonnell Douglas-
Burdine model's leap in logic from the prima facie facts to the pre-

263. The winnowing process is artificial to the extent that a plaintiff's prima facie
evidence does not logically exclude all of the possible legitimate reasons that an em-
ployer might have for deciding as he did. See supra notes 25-30 and accompanying text.
The streamlining process is also artificial insofar as the proffered reasons for the nega-
tive decision are not necessarily the only legitimate ones.

264. Burdine, 450 U.S. at 253 (stating that "[the McDonnell Douglas division of
intermediate evidentiary burdens serves to bring the litigants and the court expedi-
tiously and fairly to this ultimate question" (emphasis added)).

265. See supra notes 25-30 and accompanying text.
266. 438 U.S. 567 (1978).
267. Furnco Constr. Corp. v. Waters, 438 U.S. 567, 570 (1978) (emphasis added)

(citations omitted).
268. See supra notes 25-30 and accompanying text.
269. See supra notes 25-30 and accompanying text.
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sumption of unlawful discrimination. Because elements of plaintiffs'
prima facie cases are not very probative of the existence of discrimina-
tory animus, uncertainty cloaks any factual inferences from plaintiffs'
prima facie evidence. Nevertheless, McDonnell Douglas and it poster-
ity drew heavily on policy and as much as possible on logic to raise a
rebuttable presumption of discrimination to assist plaintiffs in their
quests to ferret out unlawful discrimination that might have influ-
enced negative employment decisions.2 70 In McDonnell Douglas and
Burdine, the Court declined to embrace traditional rules of evidence or
to treat Title VII litigation as just another run-of-the-mill civil suit. It
is evident that even in the first stage of the litigation, the Court allows
plaintiffs to move with prima facie evidence which is largely indeter-
minate as to the existence of unlawful discrimination. 2 7 1

Having artificially narrowed the scope of inferences from a plain-
tiff's prima facie case in the first stage of the litigation, the McDonnell
Douglas-Burdine model hones specificity to an even keener point in
the second stage. In the second stage, the model forces employers to
substantially narrow the litigation's focus by replacing presumptively
discriminatory reasons raised by plaintiffs' prima facie cases with pre-
sumptively legitimate reasons. 272 Of course employers' reasons may
also be weak, because they are seldom established. "Smoking out" em-
ployers in this manner forces them to help plaintiffs to discover dis-
criminatory animus by greatly reducing the scope of plaintiffs'
evidentiary searches. In short, employers delineate evidentiary
targets, which plaintiffs must destroy to prevail in the indirect eviden-
tiary channel. 273 But for employers' assistance, plaintiffs would be
cast into the alternative and more demanding direct evidentiary route
where they would be obliged to comb employers' evidentiary "hays-
tacks" for specific discriminatory needles.2 74

Shifting the burden to employers to narrow the focus of plaintiffs'
searches serves the antidiscrimination policy in at least two respects.
First, it tends to discourage employers from subjecting protected em-
ployees to the type of disparate treatment at which Title VII is aimed.

270. See supra Part B, I, A-D.
271. See supra notes 25-30 and accompanying text.
272. See Burdine, 450 U.S. at 255-56.
273. Golden v. Kentile Floors, Inc., 512 F.2d 838, 849 (5th Cir. 1975) (commenting

that "[clarefully employed, a procedural presumption can be an effective means to
'smoke out' a party with peculiar knowledge of the facts, or to further a variety of other
judicial and social policies" (emphasis added) (citations omitted)). See Hicks, 113 S. Ct.
at 2759 (Souter, J., dissenting) (commenting that the employer has the advantage here
of setting the scope of the inquiry into the reasons for a negative employment decision).

274. See, e.g., Burdine, 450 U.S. at 256 (stating that Title VII plaintiffs may estab-
lish their prima facie cases "directly by persuading the court that a discriminatory rea-
son more likely motivated the employer").
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The evidence needed to establish a prima facie case under the McDon-
nell Douglas-Burdine model is slight.275 Consequently, employers
need not step too far out of line to provide protected employees with
grist for prima facie cases of unlawful discrimination. 276 The preva-
lence and subtlety of employment discrimination fully justify holding
employers' "feet" close to the sterilizing heat of Title VII's forensic
flames, lest the work place remain infected.

Second, forcing employers to narrow the scope of plaintiffs' evi-
dentiary searches by specifically and clearly articulating the reasons
for their negative employment decisions serves both efficiency and eq-
uity. It is efficient because employers' behavior created the basis for
suspecting that unlawful discrimination was afoot in the first in-
stance. In addition, employers' unique knowledge of and easier access
to the relevant evidence also makes it both efficient and fair to place
the burden of explanation on their shoulders. 277 That this burden

275. See supra notes 25-30 and accompanying text.
276. See Furnco, 438 U.S. at 578. In this respect, the McDonnell Douglas-Burdine

model is somewhat analogous to the popular profile search in our criminal justice sys-
tem. The probable cause that supports a profile search rests on the broad proposition
that members of a racial or ethnic group that is generally suspected of regularly engag-
ing in illegal activity may be stopped and searched if they project an image that fits a
particular profile associated with criminal elements within the group. See United
States v. Sokolow, 490 U.S. 1, 6-7 (1989) (upholding a profile search where the "profile"
comprised characteristics that would have supported a search irrespective of whether
they were placed in a "profile"). One broad profile, for example, is the appearance of
affluence by members of particular minority groups under certain circumstances. Ar-
guably, an underlying rationale seems to be that high levels of affluence is beyond the
legitimate grasp of such groups. Although this is scant evidence for such a personal
intrusion on one's privacy, the urgency of the criminal problem probably dictates the
harshness of the preventative or corrective action. Profile searches are usually executed
only where the criminal behavior in question poses a relatively high risk to society. See,
e.g., United States v. Hernandez-Salazar, 813 F.2d 1126, 1139 (11th Cir. 1987) (uphold-
ing a drug traffickers profile search). Yet another example of a profile search is the
relatively recent practice of random road blockades which are supposed to catch drunk
drivers. In that instance, anyone driving an automobile during the time in question fits
the profile. Once again, that profile search is society's intrusive response to what it
deems a serious problem.

With respect to employment discrimination, all employers who behave in a certain
suspicious manner toward members of protected groups don the profile of discriminat-
ing employers, though they may not be. Still, given the urgency of the problem, each
instance of such behavior should be carefully investigated if the blight is to be removed.
And the greater the group's contribution to the problem, the greater the corresponding
burden on the members therein.

277. When considering the fairness of forcing employers to adduce all of their rea-
sons for decisions, one might consider that the Court in McDonnell Douglas-Burdine
would have been justified in imposing the Griggs type of procedures and standards on
employers in disparate-treatment litigation. That is, after requiring a plaintiff to estab-
lish a prima facie case, the Court could have shifted the entire burden of persuasion to
the employer to prove the absence of discriminatory taint in his decision. See Griggs v.
Duke Power Co., 401 U.S. 424, 432-33 (1971) (requiring employers to prove that their
reasons for using a personnel screening device were necessary for productive efficiency).
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forces employers to maintain detailed personnel records or adopt other
burdensome personnel practices is simply a part of the contribution or
price that they must pay for being either a cause of or a conduit for
illegal discrimination. 2 78

To further the overall purpose of focusing the litigation and as-
sisting plaintiffs, one must assume that in rebutting plaintiffs' prima
facie cases, employers will specifically offer all of their legitimate rea-
sons for adverse decisions.2 79 If plaintiffs disprove all of employers'
asserted reasons, the only logical conclusion is that the employers re-
lied on illegitimate reasons.28 0 If employers fail to give all of their
reasons for their decisions, the entire focusing process diffuses and
frustrates the McDonnell Douglas-Burdine model. As the Court in
Hicks stated, the possibility of other reasons for the adverse decision
may justifiably haunt the fact-finder. 2s1 Given the emphasis on speci-
ficity in the McDonnell Douglas-Burdine evidentiary paradigm, there
is absolutely no reason to require plaintiffs to prove falsity only to al-

278. See Hicks, 113 S. Ct. at 2751 n.5 (lamenting the administrative burden that
employers would face if the decision had favored Hicks).

In one sense, employers are merely conduits for discrimination that flows from a
bigoted society at large to the workplace in particular. In a second sense, employers
either cause or at least perpetuate the problem because they have the power and the
authority, not to mention a congressional mandate, to reduce or eliminate it. Still, they
resist imposing the heavy hand of discipline in this area of personnel matters. For ex-
ample, employers have met other major personnel problems, such as drug addiction,
with swift, tough, and decisive disciplinary measures. See Transport Workers' Union of
Philadelphia, Local 234 v. Southeastern Pennsylvania Transp. Auth., 884 F.2d 709, 712
(3d Cir. 1989) (upholding suspicionless drug testing of transit workers). Are race, gen-
der, and age discrimination any less urgent in both a moral and economic sense? Dis-
crimination has not met with the same disciplinary force in part because discrimination
is still alive and well in every stratum of society.

In fairness to employers, however, one must also recognize that in addition to per-
petuating discrimination, employers are in at least two senses victims themselves.
First, the vast majority of employers are white males and most were reared in homes
where race and sex discrimination were consciously or unconsciously fashionable or, at
least, tolerable methods of thinking and behaving. Therefore, employers who tolerate or
perpetuate unlawful discrimination at work are in effect applying their teachings from
childhood. Employers are also victims because they operate in a highly hypocritical
society that advocates racial and sexual equality while stoutly refusing to practice it at
the personal level. In fact, the more personal the level, the more individuals resist effec-
tuating either the letter or the spirit of the antidiscrimination ethic. As long as society
remains hypocritical, it will spawn bigots who will eventually enter the workplace and,
consciously or unconsciously, continue business as usual.

279. Requiring employers to produce all of their reasons for employment decisions is
by no means an invitation for them to abuse the system by "dumping" every conceivable
reason, however remote, upon the plaintiff. In addition to a court's response to such
frivolous acts, triers of fact could be negatively influenced.

280. Factors that support this conclusion include the following: (1) the furtherance
of the antidiscrimination policy; (2) the increased probability of the employer's guilt as a
result of the plaintiff's prima facie case and pretextual proof; and (3) the employer's full
opportunity to present any lawful reason for employers' decisions.

281. See supra note 129 and accompanying text.
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low fact-finders to search the trial records for other scraps of evidence
to support the employers' reasons. The employers have had full and
fair opportunities to sharpen the focus of the litigation by offering all
of their reasons at once. 28 2

Courts that do not force employers to set forth all of their reasons
for adverse employment decisions will incur a considerable risk of
frustrating the purpose for requiring proof of falsity in the first in-
stance.283 Therefore, if employers fail to offer all of their reasons for
negative employment decisions, the courts should have fact-finders to
decide the cases on those reasons that the employers specifically
presented. 28 4 In summary, at the end of the second stage, the McDon-
nell Douglas-Burdine model will have employed a relaxed prima facie

282. See Burdine, 450 U.S. at 258 (stating that "although the defendant does not
bear a formal burden of persuasion, the defendant nevertheless retains an incentive to
persuade the trier of fact that the employment decision was lawful. Thus, the defendant
normally will attempt to prove the factual basis for its explanation" (emphasis added)).

Employers might base their decisions on other embarrassing or unlawful reasons
which they do not wish to divulge in court. However, this concern has no place in litiga-
tion involving remedial social legislation such as Title VII. See Wards Cove Packing,
Inc. v: Atonio, 490 U.S. 642, 673 (1989) (Stevens, J., dissenting) (stating that "[o]rdinary
principles of fairness require that Title VII actions be tried like 'any lawsuit' " (citations
omitted)).

283. In addition, there is an ethical tension where a court allows employers to con-
ceal their immoral or unlawful behavior beneath remedial social legislation. See Cathe-
rine J. Lanctot, 43 HASTINGS L.J. 5, 106 n.175 (1991) (observing that an attorney who
knowingly participates in a deception might be in violation of Rule 3.3(a)(2) & (4) of the
Model Rules of Professional Conduct (1989)). Rule 3.1 prohibits an attorney from liti-
gating frivolous issues or claims and from knowingly offering a false or nondiscrimina-
tory reason in a motion for summary judgement; Rule 3.3(a)(2) obliges an attorney to
disclose a material fact where such disclosure tends to prevent fraud; Rule 3.3(a)(4)
prohibits an attorney from knowingly offering false material evidence in litigation; and
finally, Rule 11 of the Federal Rules of Civil Procedure prohibits an attorney from sign-
ing pleadings, motions, etc., that contain materials that are frivolous, unnecessarily dil-
atory, economically wasteful, or harassing. See MODEL RULES OF PROFESSIONAL
CONDUCT 3.1, 3.3(a)(2), 3.3(a04); FED. R. Civ. P. 11.

The American public does not hold lawyers in very high esteem. For that reason
alone, it seems profoundly unwise for the highest Court in the land to torture twenty
years of precedential language in three of its own decisions (McDonnell Douglas, Bur-
dine, and Aikens) to reach a thinly disguised preferred conclusion such as that in Hicks.
And in the process openly embrace rules that, standing alone, affirmatively encourage,
if not oblige, employers to violate the letter and the spirit of the legal profession's code of
ethics. This outcome is particularly unfortunate because Hicks plays havoc with an
area of the law that has struggled for twenty years to eliminate an insidious social ma-
lignancy which, in the case of sex and age discrimination, predates the settling of this
country.

284. Because employers have constructive knowledge of what goes on in their firm,
ignorance should not be an excuse; otherwise employers', accountability will vanish.
Thus, their failure to articulate the real reasons is an act of bad faith which, standing
alone, should rebut any presumption of good faith. Similarly, an employer's misrepre-
sentation of the reasons for an employment decision should not be viewed as the product
of the employer's ignorance. Such a practice will castrate evidence of falsity.
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standard and a weak presumption.285 The model also reduces the
possible reasons for an adverse personnel decision from a rather large
number in the beginning of the litigation to those that an employer
enunciates in the second stage of the litigation.286

Resting completely upon the theory, presumptions, and factual
findings of the previous stages, the third stage of disparate-treatment
litigation is the most specific.287 McDonnell Douglas and Burdine in-
tended for the third stage to be the final stage of litigation that pro-
ceeds through the indirect route.288 During the third stage, the
Court's previous efforts to focus the litigation come to fruition. Plain-
tiffs finally get an opportunity to disprove all of an employers' articu-
lated reasons. Here the rules have a certain procedural elegance. If
plaintiffs prove falsity, they win; otherwise, they lose. There are no
other stages in the model. Nor should plaintiffs be forced.to ramble
through trial records for evidentiary scraps that employers somehow
neglected to present as reasons for their adverse decisions. Finally,
under the preponderance standard, plaintiffs need only to convert a
possibility that employers lied into the slightest probability. 289

C. Inferential Strength and the Proximity of the Falsified Fact to
the Ultimate Fact

Logic and common sense suggest that the strength and direction
of any inference that is drawn from a false answer to a question about
the existence of a major fact in dispute largely, if not wholly, depends
on the proximity of the question to the disputed fact. The greater the
proximity the stronger the inference. The inference is strongest where
the question directly addresses the existence of the disputed fact.
That is, where the question and the disputed fact are conceptually
conterminous. Under those conditions, a false answer to the question
absolutely establishes the existence of the disputed fact.

A simple hypothetical should clarify the point. Suppose that
plaintiff (P) asks employer (E): "Did you discriminate against me be-
cause of my race?" Also, suppose the disputed fact is whether E dis-
criminated against P because of P's race. Suppose further that E
falsely denies discriminating against P, and P reveals that lie in court.
Under these conditions, an inference of discrimination is not needed to

285. See supra notes 24-30 and accompanying text.
286. See supra notes 24-30 and accompanying text.
287. See supra notes 24-30 and accompanying text.
288. See Burdine, 450 U.S. at 253.
289. Highway Transp. Co., Inc. v. Daniel Baker Co., Inc., 298 S.W. 2d 501, 502-03

(Ky. 1965) (stating that in order to survive a motion for directed verdict, the claimant
must show sufficient evidence "to tilt the balance from possibility to probability" in or-
der to "pierce the veil of speculation").
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establish the existence of the disputed fact of unlawful discrimination.
Because the subject matter of the question is identical to that of the
disputed fact, one who exposes the lie thereby establishes the unlaw-
ful discrimination. 290

Suppose, however, in the same hypothetical, that P asks E: "Why
did you really fire me?" That question is not contiguous to the dis-
puted fact of unlawful discrimination, but it is very close. Suppose
also that E lies again by claiming that P was fired because P had a bad
attitude, and P proves that E lied by showing P did not have a bad
attitude or E did not fire employees of the opposite sex who had
equally bad attitudes. Because the rational distance between the sub-
ject matter of the question and of the disputed fact is extent, proof that
E lied is not conclusive proof that the disputed fact exists. Conse-
quently, an inference, albeit very slight, is needed to link the subject
matter of the question and, hence, the employer's lie, to that of the
disputed fact. The question here is identical to that which the McDon-
nell Douglas-Burdine model puts to the employer during the second
stage of pretextual litigation. The proximity of the question to the ul-
timate fact, the difficulty of proving unlawful discrimination, and con-
siderations of policy justify compelling a fact-finder to find unlawful
discrimination upon proof of falsity.

A third situation should complete the point. Here, however, P
asks E whether E wanted to hire any more employees at all when E
decided to hire P. Again, E lies by claiming to have wanted to hire
more employees and, again, P reveals the lie. The inference from that
lie, however, is the weakest one so far because it is farthest from the
disputed fact.

Applying this line of reasoning to the third stage of the litigation
yields the conclusion that proof of falsity establishes unlawful discrim-
ination. After a plaintiff establishes a prima facie case, a court effec-
tively asks the employer why the employer rejected the plaintiff for
the employment benefit, and the employer offers false reasons which
the plaintiff later disproves. This scenario completely fits under the
second hypothetical above where the proximity between the question
and the disputed fact is great, but the elements are not contiguous.
Still, asking why the employer made the decision is but one step short
of asking whether the employer impermissibly discriminated against
the plaintiff. A false answer under oath is telling as to the real reason
for the decision. Certainly, there may be other legitimate reasons for
the employment decision that the employer did not include in the list

290. A connecting inference is unnecessary, because there is no rational distance
between the question and the disputed fact; they share a common boundary.

1995] 989



CREIGHTON LAW REVIEW

of reasons. But that is not a worthy consideration in Title VII
litigation.

D. The Bifurcated Routes of Proof

The binary structure of the McDonnell Douglas-Burdine model
suggests that McDonnell Douglas and its progeny intended to equate
falsity with unlawful discrimination by compelling a finding of unlaw-
ful discrimination upon proof of falsity.29 1 But before offering the two
arguments in support of that proposition, a few preliminary state-
ments are necessary. The Court in Burdine allowed plaintiffs to es-
tablish unlawful discrimination by either directly or indirectly proving
pretext.292 Furthermore, the salient purpose of the indirect eviden-
tiary route was to allow proof of unlawful discrimination by disproving
employers' stated reasons for negative employment decisions rather
than requiring specific proof of unlawful discrimination. 293 In other
words, the indirect route permits plaintiffs to prove pretext by estab-
lishing the legitimate factors on which employers did not rely; the di-
rect route requires plaintiffs to demonstrate pretext by establishing
the discriminatory factor(s) on which employers did rely.2 94 In Hicks,
the Court focused solely on the indirect route of the McDonnell Doug-
las-Burdine model. 295 To determine the propriety of compelling a
finding of unlawful discrimination upon proof of pretext, the Court su-
perimposed the pretext-plus approach over the indirect channel of the
McDonnell Douglas-Burdine model.

The first argument is that superimposing the pretext-plus ap-
proach over the indirect channel either equates the evidentiary stan-
dard in that channel with that in the direct channel or collapses the
indirect channel into the direct channel. Arguably, advocates of the
pretext-plus approach heavily discount proof of falsity because they

291. The McDonnell Douglas-Burdine model contains a direct and an indirect evi-
dentiary channel. See Burdine, 450 U.S. at 256.

292. Burdine, 450 U.S. at 256.
293. In Burdine, the Court stated that the plaintiff "now must have the opportunity

to demonstrate that the proffered reason was not the true reason for the employment
decision.... [Plaintiff] may succeed in this either directly.., or indirectly .... [Plaintiff
may establish pretext].., indirectly by showing that the employer's proffered explana-
tion is unworthy of credence." Burdine, 450 U.S. at 256.

294. In describing a plaintiff's evidentiary burden in the direct route, the Court in
Burdine stated that the plaintiff may establish pretext "directly by persuading the court
that a discriminatory reason more likely motivated the employer." Burdine, 450 U.S. at
256. Again, plaintiffs need only to identify the alleged discriminatory factor through
circumstantial evidence, which means that even in the direct channel, factfinders still
must infer the existence of unlawful discrimination.

295. The issue in Hicks was whether proof of falsity compelled the trier of fact to
find discriminatory animus. And falsity exists as a separate evidentiary standard only
in the indirect route.
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believe that inferences from that proof are too numerous or too weak
to establish unlawful discrimination by a preponderance of the evi-
dence in the trial record as a whole.2 96 Their distrust of the falsity
criterion cause pretext-plus advocates to almost completely rely on the
"plus" evidence standard to establish unlawful discrimination in the
McDonnell Douglas-Burdine model. 297 As a practical matter, after
Hicks, proving falsity to establish unlawful discrimination is a waste
of time. Consequently, superimposing the pretext-plus approach onto
the McDonnell Douglas-Burdine model effectively reads the falsity
test out of the indirect route and replaces that test with the "plus"
evidence standard. But "plus" evidence is also the sole standard in the
direct route.29s Consequently, superimposing the pretext-plus ap-
proach over the indirect route either renders the McDonnell Douglas-
Burdine model redundant or eliminates the indirect route by collaps-
ing it into the direct route. 2 99

Obviously, this transfiguration makes no sense. If one admits
that the McDonnell Douglas-Burdine model has two distinct eviden-

• 296. See Hicks, 113 S. Ct at 2751 (stating that "nothing in law would permit us to
substitute for the required finding that the employer's action was the product of unlaw-
ful discrimination, the much different (and much lesser) finding that the employer's ex-
planation of its action was not believable" (emphasis added)). In Hicks, the Court also
stated that to establish pretext, a plaintiff must prove that the employer lied and that
unlawful discrimination was the cause of the adverse employment decision. Id. at 2752.
See Lanctot, 43 HASTNGS L.J. (concluding that "under this theory [that proof of falsity is
not proof of discrimination], proving pretext [that is falsity] ultimately proves nothing,
because either discriminatory or nondiscriminatory reasons may lurk beneath the de-
fendant's pretextual reason").

.297.. When applying the pretext-plus approach in the indirect track, the Court in
Hicks explicitly required proof that "race was" the "true reason for the employment deci-
sion" before federal courts may compel a finding of discriminatory animus. Hicks, 113
S. Ct. at 2747.

Pretext-plus advocates assign so little probative value to proof of falsity ostensibly
because they believe that inferences from evidence of falsity are either too dispersed or
too weak to establish discriminatory animus by a preponderance of the evidence in the
record as a whole.

298. Proof of discrimination in the direct route of the McDonnell Douglas-Burdine
model requires "plus" evidence because plaintiffs must affirmatively prove that the al-
leged forms of discrimination (and not employers' proffered reasons) were "the real rea-
son[s]" for the adverse employment decisions. Hicks, 113 S. Ct. at 2747.

299. If falsity were still a viable standard in the indirect track, the quantum of
"plus" evidence that is required to prove unlawful discrimination in that track would be
less than that required to prove unlawful discrimination in the direct track. Inferences
from evidence of falsity and prima facie evidence should reduce the quantum of "plus"
evidence needed to establish unlawful discrimination in the indirect track. But "plus"
evidence in the' direct track gets no assistance because it is not an explicit criterion in
the that track. Consequently, there are only the inferences from prima facie evidence to
assist "plus" evidence in the direct track. As a result, more plus evidence should be
required to prove discrimination in the direct track. In any event, the Court in Hicks
omitted this concern, and one assumes that the quantum of "plus" evidence required for
plaintiffs to prevail is the same in both tracks.
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tiary tracks, and Hicks does, 300 one must also admit that the Court in
McDonnell Douglas and Burdine must have intended for those tracks
to be operationally distinct, i.e., to comprise different evidentiary stan-
dards. Otherwise, why have two? There is, consequently, no reason to
believe that either McDonnell Douglas or Burdine intended such a
nonsensical structure.

The second argument is that when determining whether to permit
the trier of fact to find unlawful discrimination upon finding proof of
falsity, the Court in Hicks inverted the McDonnell Douglas-Burdine
evidentiary structure and raised the standard of proof in the entire
model above the standards in the original McDonnell Douglas-Bur-
dine model. The Court raised the standard by leaving the falsity stan-
dard in the indirect channel and then adding the "plus" evidence
standard, but the direct channel contained only the "plus" evidence
standard. 301 As a result, the indirect route now requires both evi-
dence of falsity and "plus" evidence while the direct route still requires
only the latter. Thus, the Court inverts the quantum of evidence re-
quired in the direct and indirect channels of the McDonnell Douglas-
Burdine model. And, by making both proof of falsity and proof of dis-
criminatory animus preconditions for proof of unlawful discrimination
in the indirect channel, Hicks raises the evidentiary standards for the
entire McDonnell Douglas-Burdine model above their original levels.
After Hicks, far fewer Title VII plaintiffs are likely to litigate in the
indirect route where they have the additional burden of proving fal-
sity. They are now forced out of the indirect channel into the direct
channel. Yet, without actually counting the number of cases, one sus-
pects that prior to Hicks, the vast majority of Title VII litigants chose
the indirect route where the evidentiary burden was substantially
lighter. Again, it is highly unlikely that McDonnell Douglas, Burdine,
or Congress ever intended either the redundancy or the inversion.

E. The Oscillating Scope of Plaintiffs' Evidentiary Burdens in
Disparate-Treatment Litigation

The dissent in Hicks expressed concern about the unfairness and
inconsistency of allowing employers to fix the scope of inquiry by stat-
ing their legitimate reasons, allowing plaintiffs to disprove those rea-
sons, and increasing the scope of that inquiry by sending the plaintiff

300. Without ever questioning the existence of two separate evidentiary channels in
Burdine, the Court in Hicks cited language from Burdine that explicitly refers to the
direct and indirect evidentiary routes. Hicks, 113 S. Ct. at 2752.

301. The Court explicitly allowed the trier of fact to rely on proof of falsity and a
plaintiff's prima facie evidence to establish unlawful discrimination. Hicks, 113 S. Ct.
at 2749.
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into the trial record on a search and destroy mission for evidentiary
wisps. 30 2 In response to this concern, the dissent observed:

[This concern implies] that the employer's 'proffered explana-
tion' . . . somehow exist apart from the record - in some
pleading, or perhaps in some formal, nontestimonial state-
ment made on behalf of the defendant to the factfinder.
(TYour honor, pursuant to McDonnell Douglas the defendant
hereby formally asserts, as its reason for the dismissal at is-
sue here, incompetence of the employee.') 303

The Court in Burdine aptly addressed the majority's sarcasm,
however. In Burdine, Justice Powell stated that to satisfy the burden
of production, an employer must

meet the plaintiff's prima facie case by presenting a legiti-
mate reason for the action and... fram[ing] the factual issue
with sufficient clarity so that the plaintiff will have a full and
fair opportunity to demonstrate pretext. The sufficiency of the
defendant's evidence should be evaluated by the extent to
which it fulfills these functions.30 4

This language indicates that for employers to satisfy their burden of
production, they must clearly state or distinguish their articulated
reasons in the trial record to give plaintiffs a full opportunity to rebut
them. Plaintiffs hardly have that opportunity if employers offer a few
reasons in satisfaction of their burden and then strew the others
throughout the trial record, if, indeed, they mention them at all.305

In Hicks, the Court incorrectly equates the probativeness of infer-
ences arising from proof of falsity with the probativeness of inferences
arising from false statements made in any run-of-the-mill civil litiga-
tion. The McDonnell Douglas-Burdine model focuses almost exclu-
sively on quickly bringing the litigation to the sharply focused issue of
pretext so that plaintiffs will have an opportunity to disprove employ-
ers' proffered reasons.30 6 But why move with all deliberate speed to
flush out employers' reasons for adverse decisions only to accord infer-
ences from plaintiffs' countervailing proof the same probative force
that is accorded to inferences that arise from any effective cross exam-
ination? In other forms of litigation, courts do not premise proof of
ultimate facts upon proof of defendants' misrepresentations. But that
is exactly what Hicks does. It is virtually inconceivable that the Mc-

302. Hicks, 113 S. Ct. at 2754 (Souter, J., dissenting).
303. Id. at 2755 (Souter, J., dissenting) (emphasis omitted).
304. Burdine, 450 U.S. at 255-56 (emphasis added).
305. See supra note 81 and accompanying text.
306. Burdine, 450 U.S. at 253 (stating that " tlhe McDonnell Douglas division of

intermediate evidentiary burdens serves to bring the litigants and the court expedi-
tiously and fairly to... [the] ultimate question [of pretext]").
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Donnell Douglas-Burdine model intended for proof of falsity to estab-
lish nothing more than falsity.30 7

II. CONCLUSION

The decision in St. Mary's Honor Center v. Hicks308 is presumptu-
ous even for the United States Supreme Court. Rather than flatly
stating that McDonnell Douglas Corp. v. Green ("McDonnell Doug-
las")30 9 and its progeny were wrongly decided, the Court effectively
tells most federal courts, the labor bar, academia, and Congress that
they have flatly misread McDonnell Douglas and Texas Dep't of Com-
munity Affairs v. Burdine3 10 for the last twenty years and that the
Court's belated interpretation is the proper one.

Yet the Court looks neither to legislative history nor to Title VII
for guidance in this complex area of the law. When confronting lan-
guage that explicitly contradicts its position, the Court swept it aside,
not by intellect or reasoned analysis, but mostly by fiat. Furthermore,
the Court selectively applied evidentiary rules to achieve its purpose
of protecting employers, even though employees are the putative bene-
ficiaries of Title VII's protection. America has all but eliminated bla-
tant discrimination from the workplace. The Court through Hicks
undermines efforts to eliminate the more virulent subtle strain. Elim-
inating subtle employment discrimination will require a caliber of re-
solve that few could have foreseen when we embarked on this mission
to eradicate discrimination thirty years ago.

To fulfill its destiny, Title VII needs evidentiary and procedural
rules that are shaped and refined to actively facilitate the antidis-
crimination policy. Title VII's rules must help plaintiffs pierce corpo-
rate and governmental veils of secrecy and subjectivity, probe the
nooks and crannies of decision-making arenas, and, ultimately, scrape
away concreted discriminatory sediment. The reality of this situation
is that, given the Court's mindset and the lack of efficacious, proactive
evidentiary standards, America will struggle merely to maintain the
status quo against employment discrimination.

To overcome the Court's resistance, Congress must resign itself to
multiple clashes with the Court. Nothing less will suffice. In response
to Hicks, Congress must amend Title VII, not so much in sweeping
language as in minute detail. Only then will Congress have a chance
to stem the Court's indisputable and unmitigated enthusiasm for
bashing Title VII plaintiffs with the very instrument that Congress

307. See supra notes 169-88 and accompanying text.
308. 113 S. Ct. 2742 (1993).
309. 411 U.S. 792 (1973).
310. 450 U.S. 248 (1981).

[Vol. 28



19951 TITLE VII: DISPARATE TREATMENT 995

created to protect them. Congress has three choices: (1) it can forge
ahead and complete America's historic and humane mission to eradi-
cate employment discrimination; (2) it can maintain the status quo; or
(3) it can allow the Court to turn back the hands of time. For with the
Court's blessings, employment discrimination may yet become an art
form.




