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THE CORRECT APPLICATION OF THE
EVIDENTIARY STANDARD IN TITLE VII

MIXED-MOTIVE CASES: STACKS v.
SOUTHWESTERN BELL
YELLOW PAGES, INC.

INTRODUCTION

Plaintiff-employees attempting to prevail in a mixed-motives, em-
ployment discrimination case under Title VII of the Civil Rights Act of
1964 need to prove that an impermissible reason was a motivating
factor in the challenged employment decision.1 The evidentiary stan-
dard a plaintiff must meet to prove that an illegitimate reason was a
motivating factor is a question that has not been addressed specifi-
cally by the United States Supreme Court, leaving the United States
courts of appeals in confusion.2

The United States Court of Appeals for the Eighth Circuit in
Stacks v. Southwestern Bell Yellow Pages, Inc.3 addressed the re-
quired evidentiary standard and interpreted the Supreme Court's first
employment discrimination mixed-motives case, Price Waterhouse v.
Hopkins,4 as allowing a plaintiff to produce either circumstantial evi-
dence or direct evidence that an illegitimate reason was a motivating
factor in the challenged employment decision.5 The Eighth Circuit
held that an employee should be allowed to produce either direct or
circumstantial evidence of an illegitimate motive.6 While many courts
of appeals interpret Price Waterhouse as requiring a plaintiff to pro-
duce direct evidence, the Eighth Circuit's analysis in Stacks is the cor-
rect view. 7 The Eighth Circuit's decision is consistent with the
Supreme Court's decision in Price Waterhouse, court decisions prior to
Price Waterhouse, and the goals of Title VII.8

1. Price Waterhouse v. Hopkins, 490 U.S. 228, 258 (1989); 42 U.S.C. § 2000e-2(a)
(1988); see infra note 67.

2. Jean Calhoun Brooks, Note, Employment Discrimination - The Supreme Court
Liberates Title VII Mixed Motives Cases from the Procrustean Bed of the McDonnell
Douglas/Burdine Pretext model - Price Waterhouse v. Hopkins, 25 WAKE FOREST L.
Rv. 345, 346, 375-77; see infra notes 171-258 and accompanying text.

3. 27 F.3d 1316 (8th Cir. 1994).
4. 490 U.S. 228 (1989).
5. Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316, 1323-24 (8th Cir.

1994); see Price Waterhouse, 490 U.S. at 251-52.
6. Stacks, 27 F.3d at 1323-25.
7. See infra notes 259-65 and accompanying text.
8. See infra notes 270-316 and accompanying text.
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This Note will first explain how the Eighth Circuit reached its
decision in Stacks.9 This Note will then discuss the history of Title VII
employment discrimination claims prior to the Supreme Court's
mixed-motives decision of Price Watherhouse.'0 This Note also will
examine the Price Waterhouse decision and the required causation
and evidentiary standards left open by the decision." This Note will
then discuss the post-Price Waterhouse era, including the Civil Rights
Act of 1991, and the confusion among the courts of appeals regarding
the plaintiff's evidentiary standard. 12 This Note will then evaluate
the Eighth Circuit's decision in Stacks.13 This Note concludes that the
court's interpretation in Stacks of the plaintiff's evidentiary standard
promotes the goals of Title VII and should provide guidance to the
other courts of appeals that require a plaintiff to produce direct evi-
dence in order to prevail in a mixed-motives analysis.14

FACTS AND HOLDING

In January of 1982, Southwestern Bell Yellow Pages ("Yellow
Pages") hired Barbara Stacks as a sales representative. 15 Stacks was
a top revenue producer for Yellow Pages and received letters of com-
mendation and awards. 16 Beginning in December of 1986, Virgil Hud-
son was Stacks' immediate supervisor. 17 Hudson made several
derogatory remarks regarding women including: that (1) "women in
sales were the worst thing that had happened to this company"; (2)
"the business had gone downhill since the company had started hiring
women and blacks"; and (3) "there isn't a woman alive who can make
it with Yellow Pages."' 8

In December of 1987, Yellow Pages terminated Stacks. 19 How-
ever, the critical events leading up to her termination began in the
spring of 1987.20 During the Hot Springs Canvass in the spring of

9. See infra notes 15-66 and accompanying text.
10. See infra notes 75-127 and accompanying text.
11. See infra notes 128-58 and accompanying text.
12. See infra notes 159-258 and accompanying text.
13. See infra notes 259-65, 278-93 and accompanying text.
14. See infra notes 317-21 and accompanying text.
15. Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316, 1318 (8th Cir.

1994).
16. Id. The divisional sales manager of Yellow Pages, Dick Brown, wrote to Bar-

bara Stacks stating that: (1) "her extra effort ... added new meaning to extraordinary";
(2) her "extra effort and teamwork... produced... monthly revenue we could not have
produced any other way"; and (3) she "recognized customer needs and opportunities."
Id.

17. Stacks, 27 F.3d at 1318.
18. Id.
19. Id.
20. Id.
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1987, Hudson was concerned that Stacks was losing control of her
job.2 1 Hudson had to continuously instruct Stacks on how to do her
job.22

The Little Rock Canvass, which followed the Hot Springs Can-
vass, was Yellow Pages' most important sales campaign in Arkan-
sas.23 Hudson once again became concerned that Stacks was losing
control: her accounts were not up to date; she was staying at the office
too late at night; and she was failing to return telephone calls
promptly.2 4 Concerned with Stacks' performance, Hudson consulted
Dick Brown, the divisional sales manager, who suspended Stacks be-
cause he "could not tolerate the level of phone calls not being returned,
the lack of sensitivity or the insensitive approach to customers."25 In
addition, Brown contended that he ordered the suspension in order to
get Stacks' attention. 26

On September 29, 1987, Yellow Pages informed Stacks that begin-
ning on October 5, she would be suspended for five days.2 7 The Little
Rock Canvass was completed on October 2.28 On September 30, Hud-
son met with Stacks to go over her accounts because he was concerned
that she would not complete them by the end of the canvass. 29 At this
meeting, Stacks told Hudson that she was concerned about finishing
on time and asked if she and another employee, Don Rhodes, could
split her accounts. 30 Hudson told Rhodes that they could not split the
accounts, but that Rhodes could ride with Stacks when she called on
accounts. 3 1 Rhodes told Hudson that the only way to finish the ac-
counts on time was to split them, and Hudson then agreed to talk to
Brown about splitting the accounts.3 2 Hudson later talked to Stacks
and told her that it would not work for her and Rhodes to split the
accounts and emphasized that it was her responsibility to bring the
accounts up to date.33 Hudson learned that Stacks and Rhodes had
ridden together on some accounts, and that many of the accounts

21. Id. Sales representatives work on an individual sales campaign known as a
"canvass." Id.

22. Stacks, 27 F.3d at 1318.
23. Id.
24. Id.
25. Id. at 1318-19.
26. Id. at 1319.
27. Id.
28. Id.
29. Id.
30. Id. Yellow Pages allows sales representatives to split accounts if the supervi-

sors approve. Id.
31. Stacks, 27 F.3d at 1319.
32. Id.
33. Id. Hudson claimed that he did not give permission for Don Rhodes and Stacks

to "ride" together. Id.
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Rhodes turned in for Stacks were incomplete and had to be finalized
by other employees.34

On October 12, after her suspension, Stacks attended a grievance
hearing at which Brown and Hudson claimed that Stacks offered no
explanation for her behavior, nor was she willing to take responsibil-
ity for it.35 After that meeting, Yellow Pages indefinitely suspended
and subsequently terminated Stacks on December 2,. 1987.36

Stacks then filed a lawsuit against Yellow Pages, alleging that
Yellow Pages violated Title VII of the Civil Rights Act of 1964 by ter-
minating her on account of her gender.37 In support of her claim,
Stacks maintained that she was treated differently than male sales
representatives by both Hudson and Yellow Pages.38 Stacks alleged
that despite her outstanding sales results, Hudson treated her like a
"dog" while he treated males with inferior performance results bet-
ter.39 Even though there were male representatives who had more
complaints than Stacks, she knew of no male employee who was sus-
pended because of customer complaints or failure to return telephone
calls.40 In addition, Stacks' grievance procedure was different from
the typical grievance proceeding. 41 Usually a suspension was pre-
ceded by a warning, and the warning Yellow Pages relied on was one
Stacks received in 1985, even though warnings generally only lasted
one year.42 In addition, an employee was not normally placed on in-
definite suspension prior to an investigation. 43 During Stacks' griev-
ance proceeding, she was not able to answer any questions because
Brown constantly interrupted her, and spoke to her in a demeaning
manner.44 Leta Anthony, the union vice president, was present for

34. Stacks, 27 F.3d at 1319.
35. Id.
36. Id.
37. Id. Title VII of the United States Code outlines unlawful employment prac-

tices. 42 U.S.C. § 2000e-2(a) (1988); see infra note 67. In addition to alleging that Yel-
low Pages had terminated her because of her gender, Stacks also alleged that she was
harassed by Yellow Pages because of a hostile work environment. Stacks, 27 F.3d at
1319. Stacks also filed a discrimination charge with the EEOC. Id.

38. Stacks, 27 F.3d at 1319-20.
39. Id. at 1319.
40. Id. at 1320. The union vice president, Leta Anthony, testified that she knew of

no other employee suspension or termination for customer complaints or failure to re-
turn telephone calls. Id. In addition, in reviewing phone messages of males, Anthony
did not see any "margin of error that made [Stacks] stand out." Id.

41. Stacks, 27 F.3d at 1320.
42. Id.
43. Id.
44. Id.
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the proceeding and testified that Stacks' proceeding was more "severe"
than other proceedings. 45

At trial, Brown testified in Yellow Pages' defense and stated that
Stacks was terminated because of her actions during the last week of
the Little Rock Canvass and for her refusal to take responsibility for
those actions.46 He further stated that Stacks was not terminated be-
cause of "customer complaints, failure to return telephone calls, or
sales performance."47 However, during Brown's cross-examination,
he was questioned about a "Documentation Outline" which read "Cus-
tomer Complaints - Sole Reason for Termination."48 Brown admit-
ted that it was his handwriting on the document but denied seeing the
document prior to the trial.49

The United States District Court for the Eastern District of Ar-
kansas, in an opinion issued from the bench, acknowledged that this
was a very difficult discrimination case and stated that "[Hudson] may
have well thought women were the worst thing and that if he had his
druthers, he wouldn't have any women there."50 However, the district
court rejected Stacks' claim because Stacks had not proven a violation
of Title VII because Yellow Pages had stated a nondiscriminatory mo-
tive for the discharge and Stacks did not show that the motive was
pretextual.51

On appeal to the United States Court of Appeals for the Eighth
Circuit, Stacks argued that the district court erred by not addressing
the applicability of Price Waterhouse v. Hopkins52, and the mixed-mo-
tive analysis.53 The Eighth Circuit agreed with Stacks and remanded
to the district court instructing it to make findings "whether Stacks
demonstrated that her gender was a motivating factor in the chal-
lenged employment decision, and, if so, whether Yellow Pages met its
burden to demonstrate it would have made the same decision any-

45. Id. Anthony was present for the greivance proceeding of an employee accused
of falsifying documents, and that employee's proceeding was not as severe as Stacks'
hearing. Id.

46. Stacks, 27 F.3d at 1321. Specifically, Dick Brown claimed that Stacks had been
insubordinate because of her failure to meet with Hudson on September 30 as in-
structed and because she and Rhodes did ride together on accounts despite instructions
from Hudson not to ride together. Id.

47. Stacks, 27 F.3d at 1321.
48. Id.
49. Id.
50. Id. at 1322.
51. Id. at 1322. The district court was analyzing Stacks' claim under the McDon-

nell Douglas/Burdine framework. See infra notes 89-105 and accompanying text.
52. 490 U.S. 228 (1989).
53. Stacks, 27 F.3d at 1322; see Price Waterhouse v. Hopkins, 490 U.S. 228, 258

(1989). See infra notes 136-39 and accompanying text (discussing the Price Waterhouse
mixed motives analysis).
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way."54 The court noted that evidence that gender is a motivating fac-
tor includes "'evidence of actions or remarks of the employer that
reflect a discriminatory attitude,' and 'comments which demonstrate a
discriminatory animus in the decisional process, or those uttered by
individuals closely involved in employment decisions.' "55

On remand, the district court rejected Stacks' claim, finding that
Price Waterhouse was inapplicable because Brown was the decision-
maker and there was no evidence that Brown terminated Stacks be-
cause of her gender.5 6 On remand, the district court further found
that Hudson's comments were not sufficient to invoke the Price
Waterhouse test because Stacks had disobeyed and lied to Hudson.5 7

On further appeal, the Eighth Circuit held that the district court
erred by finding that Price Waterhouse was inapplicable because
Brown was the relevant decision-maker.5 8 The court stated that evi-
dence of gender as a motivating factor includes "[c]omments which
demonstrate a discriminatory animus . . . uttered by individuals
closely involved in the employment decision."5 9 With regard to the
district court's finding that the Price Waterhouse test should not be
invoked because Stacks had disobeyed Hudson, the court noted that
the disobediance of an employee does not justify gender-based mo-
tives, and in focusing on Stacks' behavior, the district court did not
consider if Stacks presented "evidence, be it direct or circumstantial,
sufficient to support a finding by a reasonable fact-finder that [gender]
actually motivated the challenged decision."60

The court concluded that Hudson's comment that "women in sales
were the worst thing that had happened to this company" warranted
an inference that an illegitimate criterion was a motivating factor in
an employment decision.6 1 The court further concluded that there
was "ample circumstantial evidence to support the contention that
demonstrated gender animus was a substantial motivation" in Stacks'
suspension and termination.62 The court explained that the circum-
stantial evidence presented by Stacks was that male co-workers had
not been subject to suspensions based on failure to return phone calls

54. Stacks v. Southwestern Bell Yellow Pages, Inc., 996 F.2d 200, 202-03 (8th Cir.
1993).

55. Id. at 202-03.
56. Stacks, 27 F.3d at 1323.
57. Id.
58. Id.
59. Id.
60. Id. at 1323-24.
61. Id. at 1324. See Radabaugh v. Zip Feed Mills, Inc., 997 F.2d 444, 449 (8th Cir.

1993) (noting that "not all comments that reflect a disriminatory attitude will support
an inference that an illegitimate criterion was a motivating factor in an employment
decision").

62. Stacks, 27 F.3d at 1325.
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and customer complaints, and that Stacks' investigation was different
than that of male co-workers in that it was "in depth and unusual."63

Based on all the evidence Stacks presented, the court noted that
Stacks did meet her burden under Price Waterhouse by proving that
gender was a motivating factor in the employment decision.64 There-
fore, the court stated that Yellow Pages had the burden of proving by a
preponderance of the evidence that it would have terminated Stacks
even if gender had not been a factor.65 The court concluded that Yel-
.low Pages had not met its burden and therefore Barbara Stacks pre-
vailed in her Title VII employment discrimination claim.66

BACKGROUND

Title VII of the Civil Rights Act of 1964 prohibits employers from
discriminating against any individual because of the "individual's
race, color, religion, sex, or national origin."67 The United States
Supreme Court has established two theories of employment discrimi-
nation which a plaintiff may allege under Title VII: disparate-treat-
ment and disparate impact.68 Title VII disparate-treatment cases fall
into two categories: (1) pretext- or single-motive cases; and (2) mixed-
motives cases.69 Pretext cases were the first category the courts rec-
ognized under Title VII disparate treatment. 70 The Supreme Court
first addressed pretext cases in McDonnell Douglas Corp. v. Green

63. Id.
64. Id.
65. Id.
66. Id. at 1325-26.
67. 42 U.S.C. § 2000e-2(a) (1988). Section 2000e-2(a) provides in relevant part:
(a) It shall be an unlawful employment practice for an employer

(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individ-
ual's race, color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employ-
ment in any way which would deprive or tend to deprive any individual
of employment opportunities or otherwise adversely affect his status as
an employee, because of such individual's race, color, religion, sex, or
national origin.

Id.
68. International Bhd. of Teamsters v. United States, 431 U.S. 324, 335-36 (1977);

Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971). This Note will focus on the theory
of disparate treatment. See infra notes 75-258 and accompanying text. The disparate
treatment theory of discrimination applies when "[t]he employer simply treats some
people less favorably than others because of their race, color, reiligion, sex, or national
origin." International Bhd. of Teamsters, 431 U.S. at 335 n.15.

69. Jean Calhoun Brooks, Note, Employment Discrimination -The Supreme Court
Liberates Title VII Mixed Motive Cases from the Procrustean Bed of the McDonnell
Douglas/Burdine Pretext Model - Price Waterhouse v. Hopkins, 25 WAKE FoREsT L.
REv. 345, 345-46 (1990).

70. Id. at 356.
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("McDonnel Douglas'171 and further elaborated on these cases in
Texas Department of Community Affairs v. Burdine.72 Recognizing
that sometimes both a legitimate reason and an illegitimate reason
can play a role in a challenged employment decision, the Court intro-
duced the category of mixed-motives cases in Price Waterhouse v. Hop-
kins.73 Subsequently, Congress passed the Civil Rights Act of 1991
which amended Title VII and reversed Price Waterhouse in part.74

TITLE VII DISPARATE TREATMENT PRIOR TO PRICE WATERHOUSE

Prior to the Supreme Court's decision in Price Waterhouse, Title
VII disparate-treatment claims were analyzed in cases dealing with
pretext.75 The premise of a pretext case is that either a discrimina-
tory reason or a nondiscriminatory reason led to the challenged deci-
sion, but not both.76 The basis of an individual disparate-treatment
case is that "[t]he employer simply treats some people less favorably
than others because of their race, color, religion, sex or national origin.
Proof of discriminatory motive is critical, although it can in some situ-
ations be inferred from the mere fact of differences in treatment."77

The main issue in a disparate-treatment case is how to prove discrimi-
natory motive.78 To clarify the question of proof, the Court in McDon-
nell Douglas set forth a three-step approach for allocating the burdens
of proof in a Title VII employment discrimination case. 79 This three-
step approach was further elaborated on by the Court in Burdine. 0

In McDonnell Douglas, the employer, McDonnell Douglas, termi-
nated Percy Green, an African-American employee and a civil rights
activist.81 After his termination, Green took part in a "stall in" and a

71. 411 U.S. 792, 802-04 (1973).
72. 450 U.S. 248, 252-56 (1981); Margaret E. Johnson, Comment, A Unified Ap-

proach to Causation in Disparate Treatment Cases: Using Sexual Harrassment By Su-
pervisors as the Causal Nexus for the Discriminatory Motivating Factor in Mixed
Motives Cases, 1993 Wis. L. REV. 231, 234 (1991).

73. 490 U.S. 228, 232 (1989).
74. See Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071. The Civil

Rights Act of 1991 provides in relevant part:
Except as otherwise provided in this title, an unlawful employment practice is
established when the complaining party demonstrates that race, color, religion,
sex or national origin was a motivating factor for any employment practice,
even though other factors also motivated the practice.

Id.
75. Brooks, 25 WAm FOREST L. REV. at 346.
76. Price Waterhouse, 490 U.S. at 247.
77. International Bhd. of Teamsters, 431 U.S. at 335 n.15.
78. Paul J. Gudel, Beyond Causation: The Interpretation of Action and the Mixed

Motives Problem in Employment Discrimination Law, 70 TExAs L. REv. 17, 23 (1991).
79. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 807 (1973).
80. Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 252-60 (1981).
81. McDonnell Douglas, 411 U.S. at 794.
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"lock in" as part of his protest that his discharge was racially moti-
vated.8 2 A few weeks after the protests took place, McDonnell Doug-
las advertised that it was looking for someone in Green's trade.8 3

Green applied for re-employment and McDonnell Douglas rejected his
application, stating his participation in the protests as the reason.8 4

Green then brought a Title VII claim, alleging that he was denied em-
ployment "because of his involvement in civil rights activities" and
"because of his race and color."8 5 The United States District Court
for the District of Missouri dismissed Green's claim of racial
discrimination.

8 6

The United States Supreme Court reversed and held that: (1)
Green should have been allowed to bring his racial discrimination
claim; (2) Green met the first step in a Title VII pretext employment
discrimination analysis by establishing a prima facie case of racial dis-
crimination; and (3) McDonnell Douglas met the second step of the
analysis by rebutting the prima facie case.8 7 The Supreme Court re-
manded to the district court for a retrial to give Green a chance to
meet the third step in the analysis: that McDonnell Douglas' reason
for refusing to re-employ Green was pretextual.8 8

The Prima Facie Case and the Allocation of Burdens

In the first step of the McDonnell Douglas test, the plaintiff in a
Title VII case has the initial burden of establishing a prima facie case
of discrimination by a preponderance of the evidence.8 9 The plaintiff
can do this by showing: (1) she is a member of a protected class; (2)
she was qualified and applied for a job where the employer was ac-
cepting applications; (3) she was rejected despite her qualifications;
and (4) the position remained open after her rejection and the em-
ployer continued to accept applications from persons with equal quali-

82.. Id. at 794-95.
83. Id. at 796.
84. Id.
85. Id. at 801.

* 86. Id. at 797-98.
87. Id. at 807.
88. Id.
89. Id. at 802.
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fications. 90 If the plaintiff successfully establishes a prima facie case,
a rebuttable presumption of discrimination is created. 9 1

The second step comes into play once the plaintiff successfully es-
tablishes a prima facie case of discrimination. 92 At this step, the bur-
den shifts to the defendant to "articulate some legitimate,
nondiscriminatory reason for the employee's rejection."9 3 The
Supreme Court in Burdine clarified that at this step the defendant's
burden is one of production only, not one of persuasion. 94 Once the
defendant produces admissible evidence setting forth a legitimate rea-
son for plaintiff's rejection, the presumption raised by plaintiff's
prima facie case is rebutted. 95

In the third step, once the defendant rebuts the presumption of
discrimination, the plaintiff receives an opportunity to prove, by a pre-
ponderance of the evidence, that the legitimate reason articulated by
the defendant was not the true reason, but was in fact pretext.96 The
Supreme Court in Burdine further clarified that a plaintiff may suc-
ceed in this stage by "directly persuading the court that a discrimina-
tory reason more likely motivated the employer or indirectly by
showing that the employer's proffered explanation is unworthy of
credence."

97

In articulating this three-step approach, the Court never clearly
set forth the type of evidence the plaintiff can use to prove pretext. 98

However, one commentator has noted that the McDonnell Douglas
model was developed for use when the "employee has only circumstan-
tial or indirect proof of the employer's discrimination." 99 Further-

90. Id. The court stated that facts can change in a Title VII case, and when that
happens the four factors necessary for a prima facie case should also change in accord-
ance with the differing facts. Id. at 802 n. 13. For example, where the plaintiff alleges
discriminatory discharge, the elements of a prima facie case are that: (1) the plaintiff is
a member of a protected class under Title VII; (2) the plaintiff's job performance met the
employer's legitimate expectations; (3) the plaintiff was terminated; and (4) the plaintiff
was replaced by a non-member of the protected class, or non-members of the protected
class with equal qualification. Thompkins v. Morris Brown College, 752 F.2d 558, 562
(11th Cir. 1985).

91. Burdine, '450 U.S. at 254. This presumption was explained by the Supreme
Court in Furnco Construction Corp. v. Waters, where the Court stated that "the prima
facie case 'raises an inference of discrimination only because we presume these acts, if
otherwise unexplained, are more likely than not based on the consideration of imper-
missible factors.'" Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978).

92. McDonnell Douglas, 411 U.S. at 802.
93. Id.
94. Burdine, 450 U.S. at 254.
95. Id. at 255.
96. McDonnell Douglas, 411 U.S. at 804.
97. Burdine, 450 U.S. at 256.
98. Brooks, 25 WAKE FOREST L. REv. at 358.
99. Id. One Justice has noted that "the entire purpose of the McDonnell Douglas

prima facie case is to compensate for the fact that direct evidence of intentional discrim-
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more, in Trans World Airlines, Inc. v. Thurston,100 the Court
explained that "the McDonnell Douglas test is inapplicable where the
plaintiff presents direct evidence of discrimination."10 1

In pretext cases, plaintiffs have the burden of persuading the fact-
finder that the challenged employment decision was based on an ille-
gitimate, discriminatory reason.10 2 The defendant has the burden of
producing a, legitimate, nondiscriminatory reason and the plaintiff
then has the burden of persuading the fact-finder by a preponderance
of the evidence that the defendant's proffered legitimate reason is
pretextual. 103 The trier of fact then determines whether the illegiti-
mate reason or the legitimate reason is the actual basis for the em-
ployment decision.10 4 If the trier of fact believes the legitimate
reason, then the plaintiff must show that it is pretext in order to im-
pose liability. 10 5

The Mixed-Motives Analysis

It is possible that a challenged employment decision is based on
both a legitimate nondiscrminatory reason and on an illegitimate dis-
criminatory reason. 10 6 When this is true, it is impossible for the trier
of fact to determine the one true reason for the employment deci-
sion.107 Therefore, it is necessary to formulate a different model to
analyze mixed-motives cases.' 08 Prior to Price Waterhouse, the
Supreme Court had not discussed mixed-motives cases in the Title VII
context.109 However, the Court had addressed the mixed-motives
area in cases arising under the First Amendment and under the Na-
tional Labor Relations Act ("NLRA7). 110 In formulating its mixed-mo-
tives test, the Court in Price Waterhouse relied on the cases of Mt.
Healthy City School District Board of Education v. Doyle ("Mt.

ination is hard to come by." Price Waterhouse, 490 U.S. at 271 (O'Connor, J.,
concurring).

100. 469 U.S. 111 (1985).
101. Trans World Airlines, Inc. v. Thurston, 469 U.S. 111, 121 (1985).

.102. McDonnell Douglas, 411 U.S. at 802.
103. Id. at 802-04.
104. Price Waterhouse, 490 U.S. at 260 (White, J., concurring).
105. McDonnell Douglas, 411 U.S. at 807; see Burdine, 450 U.S. at 253.
106. Price Waterhouse, 490 U.S. at 260 (White, J., concurring).
107. Id.
108. Brooks, 25 WAKE FoREsT L. Rlv. at 345-46.
109. Id. at 360.
110. NLRB v. Transportation Management Corp., 462 U.S. 393, 404 (1983) (ad-

dressing the National Labor Relations Act); Mt. Healthy City School Dist. Bd. of Educ.
v. Doyle, 429 U.S. 274, 284 (1977) (addressing the First Amendment).
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Healthy")'1 1 and NLRB v. Transportation Management Corp. ("Trans-
portation Management").112

In Mt. Healthy, a school board refused to renew a teacher, Fred
Doyle's contract. 113 Doyle argued that the board's refusal to renew his
contract was a violation of his rights under the First and Fourteenth
Amendments. 1 14 The school board stated three reasons for not re-
newing the contract: (1) Doyle's lack of skill in professional matters;
(2) Doyle's use of obscene gestures to two girls who failed to obey com-
mands; and (3) Doyle's disclosure to a local radio station that the
school board had suggested the establishment of a dress 'code for
teachers. 115 In evaluating the reasons for the nonrenewal of Doyle's
contract, the Supreme Court recognized the existence of a mixed-mo-
tives case.116 The Court stated that if there is both a nonpermissible
reason and a permissible reason involved in the employment decision,
and if the nonpermissible reason was a substantial factor in deciding
not to renew the contract, then the employer is liable, unless the em-
ployer can show that it would have made the same decision absent the
nonpermissible reason. 117

The Court noted that the teacher's call to the radio station was
protected by the First Amendment and therefore a nonpermissible
reason did play a substantial part in the employment decision. 118 The
Court then set forth the "same decision" test.119 In this test, the ini-
tial burden was on Doyle to show that his actions were constitution-
ally protected and that these actions were a substantial or motivating
factor in the school board's decision. 120 Once Doyle met this burden,
the burden shifted to the school board to prove "by a preponderance of
the evidence that it would have reached the same decision.., even in

111. 429 U.S. 274 (1977).
112. 462 U.S. 393 (1983); Price Waterhouse, 490 U.S. at 248-50.
113. Mt. Healthy, 429 U.S. at 276.
114. Id. at 276. The First Amendment provides that "Congress shall make no law

respecting an establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of greivance." U.S. CONST.
amend. I. The Fourteenth Amendment provides:

All persons born or naturalized in the United States and subject to the jurisdic-
tion thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.

U.S. CONST. amend. XIV.
115. Mt. 'Healthy, 429 U.S. at 283 n.1.
116. Brooks, 25 WAKE FOREST L. REv. at 360.
117. Mt. Healthy, 429 U.S. at 287.
118. Id. at 284.
119. Id.
120. Id.
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the absence of the protected conduct."121 If the employer can show
that it would have made the same decision, it can then escape liability
even though the employee has proved that a nonpermissible reason
motivated the employment decision. 122

Similarly, the Supreme Court applied the Mt. Healthy mixed-mo-
tives analysis and same-decision test in Transportation Manage-
ment123  Sam Santillo, a former bus.driver for Transportation
Management- Corporation ("TMC"), filed an unfair labor practice
charge with the NLRB, claiming that TMC terminated him due to his
union activities. 124 The Court stated that in order for TMC to avoid
liability, it had the burden of proving by a preponderance of the evi-
dence that it would have discharged Santillo despite his union activi-
ties.125 The Court noted that in a mixed-motives case the Burdine
pretext model is inappropriate because pretext cases focus on whether
"either illegal or legal motives, but not both, were the true motives
behind the decision."126 In finding for Santillo, the Court held that
there was substantial evidence to prove that TMC would not have
fired Santillo if the employer had not relied on the illegitimate reason
of anti-union discrimination. 127

THE PRICE WArERfOUSE DECISION

In Price Waterhouse, the accounting firm of Price Waterhouse de-
nied Ann Hopkins partnership status despite the' fact that she had an
excellent record of successfully securing major contracts for the part-
nership.128 Hopkins' character and accomplishments were praised by
the partners and she was described as "an outstanding profes-
sional."129 However, Hopkins sometimes tended to be "overly aggres-
sive, unduly harsh, difficult to work with, and impatient with the
staff." 130 Moreover, one partner described Hopkins as "macho"; an-
other partner advised her that to become partner she should "walk
more femininely, talk more femininely, dress more femininely, wear
make-up, have her hair styled and wear jewelry."131 As a result, Price
Waterhouse's decision to deny Hopkins a partnership was based on

121. Id. at 287.
122. See id.
123. Transportation Mangagement Corp., 462 U.S. at 403; Brooks, 25 WAKE FOREST

L. REV. at 362-63.
124. Transportation Management Corp. 462 U.S. at 396.
125. Id. at 395, 404-05.
126. Id. at 400 n.5.
127. Id. at 404-05.
128. Price Waterhouse, 490 U.S. at 231-34.
129. Id. at 234.
130. Id. at 235.
131. Id. at 235.
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both legititmate and illegitimate reasons. 13 2 Price Waterhouse's legit-
imate reason was its concern about the complaints regarding Hopkins'
interpersonal skills.' 33 The illegitimate reason was the consideration
of the gender stereotypes. ' 3 4 Because both legitimate and illegitimate
reasons motivated the employment decision, the Supreme Court la-
beled the case a mixed-motives case and therefore applied a different
burden allocation model. 13 5

To analyze the case, the Court established a different burden allo-
cation model than the one that was established by McDonnell Douglas
and Burdine to analyze pretext cases. 136 First, under the Court's test,
a plaintiff has the initial burden of proving that a discriminatory ani-
mus was a motivating factor in the employment decision.13 7 Then, if
the plaintiff meets its burden, the Court stated that the defendant has
an affirmative defense and can escape liability by proving by a prepon-
derance of the evidence that it would have made the same decision
absent the illegitimate factor.' 38 If the defendant cannot show that
the same decision would have resulted, then the plaintiff prevails.' 3 9

Applying this analysis, Hopkins prevailed.140 The Court held
that Hopkins had proven that sex stereotypes played a motivating
part in Price Waterhouse's decision not to promote her. 141 The Court
noted that Price Waterhouse was able to produce some legitimate rea-
sons for why it denied Hopkins a partnership, but it did not prove that
absent the illegitimate reasons it would have made the same decision
anyway.142

The allocation of burdens in Price Waterhouse differs from the Mc-
Donnell Douglas-Burdine allocation.143 Under Burdine, the fact-
finder must determine whether the legitimate or the illegitmate rea-
son is the basis for the employment decision, but the Court noted that
where the decision is a mixture of legitimate and illegitimate motives
it "makes no sense to ask whether the legitimate reason was the true
reason for the decision."144 Therefore, the Court applied a mixed-mo-

132. Id. at 252.
133. Id.
134. Id. at 237, 255.
135. Brooks, WAKE FOREST L. REV. at 346.
136. See Price Waterhouse, 490 U.S. at 244-45; Brooks, WAKE FOREST L. REv, at

345-46.
137. Price Waterhouse, 490 U.S. at 246.
138. Id.
139. Id. at 258.
140. Hopkins v. Price Waterhouse, 737 F. Supp. 1202, 1216 (D. D.C. 1990), aff'd,

920 F.2d 967 (D.C. Cir. 1990).
141. Price Waterhouse, 490 U.S. at 255.
142. Hopkins, 737 F. Supp. at 1206.
143. Brooks, 25 WAKE FOREST L. REV. at 345-46.
144. Price Waterhouse, 490 U.S. at 247.
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tives anlaysis to employment discrimination claims for the first
time. 145

The Price Waterhouse decision dealt with two issues: (1) the stan-
dard of causation; and (2) the evidentiary standard. 146 Because Price
Waterhouse was a plurality opinion, there is no majority agreement on
these two issues.14 7 A large part of the Price Waterhouse decision fo-
cused on the standard of causation because prior to Price Waterhouse
this question left the courts of appeals in disarray. 148 Justice William
J. Brennan, writing for the plurality, concluded that courts should not
construe the words "because of" in Title VII to mean "but for causa-
tion."14 9 The standard of causation set forth by Justice Brennan is
that the plaintiff must show that a discriminatory motive (i.e. gender)
was a "motivating" factor in the employment decision.150 Justice San-
dra Day O'Connor, concurring in the opinion, stated that she dis-
agreed with the "plurality's dictum that the words 'because of' do not
mean 'but for' causation; manifestly they do." 15 1 The standard set
forth by Justice O'Connor is that the plaintiff must show that "an ille-
gitimate criterion was a substantial factor in the particular employ-
ment decision such that a reasonable fact-finder could draw an
inference that the decision was made because of the protected sta-
tus." 15 2 Justice Byron R. White, in his concurrence, relied on Mt.
Healthy to determine the proper approach to causation and concluded
that the plaintiff must show that the illegitimate motive was a "sub-
stantial" factor in the employment decision.'5 3

The second issue in Price Waterhouse involved the type of evi-
dence the plaintiff needs to set forth in order to prove that the illegiti-
mate motive was a "motivating" factor in the employment decision. 154

Justice Brennan, in the plurality opinion, never explicitly answered
whether the plaintiff needs to set forth direct or circumstantial evi-
dence before the burden can be shifted to the employer. 15 5 Justice
Brennan did imply that both direct and circumstantial evidence would
be sufficient. 156 Justice O'Connor, however, did address the type of

145. Melissa A. Essary, The Dismantling of McDonnell Douglas Corp. v. Green: The
High Court Muddies the Evidentiary Waters in Circumstantial Discrimination Cases, 21
PEPP. L. REv. 385, 427 (1994); Brooks, 25 WAKE FOREST L. REv. at 345-46, 360.

146. Price Waterhouse, 490 U.S. at 237-47, 251-52, 256-57.
147. See id. at 231-79.
148. Id. at 237-38 n.2.
149. Id. at 240.
150. Id. at 244.
151. Id. at 262-63 (O'Connor, J., concurring).
152. Id. at 278 (O'Connor, J., concurring).
153. Id. at 258-59 (White, J., concurring).
154. Id. at 251-52, 256-57.
155. Brooks, 25 WAKE FOREST L. REv. at 375.
156. Price Waterhouse, 490 U.S. at 251-52.

1995] 1109



CREIGHTON LAW REVIEW

evidence needed. 15 7 Justice O'Connor concluded that before the bur-
den will shift to the defendant to show that it would have made the
same decision, the plaintiff must first prove through "direct evidence"
that the illegitimate reason was a substantial factor. 158

TITLE VII DISPARATE TREATMENT POST-PRICE WATERHOUSE

The Price Waterhouse decision left the courts of appeals strug-
gling to determine what standards,of causation and what evidentiary
standards are proper in a Title VII mixed-motives case. 159 The ques-
tion of causation has been clarified by Congress' enactment of the Civil
Rights Act of 1991 ("1991 Act"), but the evidentiary standard is still an
open question causing inconsistency among the courts of appeals. 160

The Civil Rights Act of 1991

The 1991 Act amended Title VII through a new subsection added
to section 703 of Title VI.161 The 1991 Act states that "except as
otherwise provided in this subchapter, an unlawful employment prac-
tice is established when the complaining party demonstrates that
race, color, religion, sex, or national origin was a motivating factor for
any employment practice, even though other factors also motivated
the practice."16 2 The passage of the 1991 Act codified the Price
Waterhouse plurality's motivating factor test, yet also reversed part of
the Price Waterhouse decision. 163

Under Price Waterhouse, a defendant can escape liabilityby dem-
onstrating that absent'the illegitimate criterion, the same decision
would have been made.164 However, under the 1991 Act, as soon as a
plaintiff can show that an illegitimate criterion was a motivating fac-
tor in the employment decision, liability attaches and the plaintiff is
entitled to relief.165 Under the 1991 Act, the defendant still has a
chance to show it would have made the same decision. 166 However, by
showing same decision, the defendant is not avoiding liability but is

157. Id. at 276-77 (O'Connor, J., concurring).
158. Id. at 276 (O'Connor, J., concurring).
159. Brooks, 25 WAKE FOREST L. REv. at 365, 375.
160. Johnson, 1993 Wis. L. REV. at 240; Brooks, 25 WAKE FOREST L. REV. at 375.
161. Gudel, 70 Tax. L. Rav. at 68-69..
162. 42 U.S.C. § 2000e-2(m) (Supp. V 1993).
163. Johnson, 1993 Wis. L. Rav. at 240.
164. Price Waterhouse, 490 U.S. at 246.
165. Johnson, 1993 Wis. L. REv. at 241.
166. 42 U.S.C. § 2000e-5g(2)(B) (Supp. V 1993). The section provides in relevant

part:
On a claim in which an individual proves a violation under § 2000e-2(m) of this
title and a respondent demonstrates that the respondent would have taken the
same action in the absence of the impermissible motivating factor, the court-
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instead determining what type of remedy the plaintiff is entitled to. 167

Once the plaintiff has shown that race, color, religion, sex or national
origin was a motivating factor and liability has attached, the court
"may grant declaratory relief, injunctive relief and attorney's fees." 168

The court may grant these remedies whether or not the defendant sat-
isfies the same decision test.16 9 If the defendant is able to show that it
would have made the same decision in the absence of the illegitimate
motive, then the court "shall not award damages or issue an order
requiring any admission, ,reinstatement, hiring, promotion, or
payment."

170

The Plaintiff's Evidentiary Standard

Neither the plurality opinion of Price Waterhouse nor the 1991
Act identify the type of evidence a plaintiff needs in order to prove that
an impermissible motive was a motivating factor in the challenged
employment decision. 171 Consequently, much confusion exists among
the courts of appeals regarding this issue.172 Six of the courts of ap-
peals have interpreted Price Waterhouse to mean that the plaintiff
must bring forth "direct evidence" that the illegitimate motive was a
motivating factor in order to shift the burden to the defendant to
determime if it would have made the same decision.173 Three courts

(i) may grant declaratory relief, injunctive relief (except as provided in
clause (ii)), and attorney's fees and costs demonstrated to be directly
attributable only to the pursuit of a claim under this title; and

(ii) shall not award damages or issue an order requiring any admission,
reinstatement, hiring, promotion, or payment, described in subpara-
graph (A).

Id.
167. Johnson, 1993 Wis. L. REv. at 241.
168. 42 U.S.C. § 2000e-5g(2XB)(i) (Supp. V 1993); see supra note 164.
169. Id.
170. 42 U.S.C. § 2000e-5g(2XBXii) (Supp. V 1993); see supra' note 164.
171. Essary, 21 PEPP. L. REV. at 427; Brooks, 25 WAKE FoREsT L. REv. at 375.
172. See infra notes 173-75 and accompanying text.
173. See infra notes 176-219 and accompanying text; Brown v. East Mississippi

Elec. Power Ass'n, 989 F.2d 858, 861 (5th Cir. 1993) (noting that when the plaintiff
proves through direct evidence that an illegitimate criterion was a motivating factor in
the employment decision, the burden shifts to the employer to show that the same deci-
sion would have been made despite the illegitimate criterion); Heim v. Utah, 8 F.3d
1541, 1547 (10th Cir. 1993) (holding that when a plaintiff presents circumstantial or
indirect evidence of discriminatory intent, the McDonnell Douglas method of analysis
should apply); Jackson v. Harvard Univ., 900 F.2d 464, 467 (1st Cir. 1990), cert. denied,
498 U.S. 848 (1990) (stating that when a plaintiff produces direct evidence that gender
was a motivating factor in the employment decision, the Burdine analysis is irrelevant
and instead the burden shifts to the employer to prove that the same decision would
have been made regardless of the reliance on gender); Burns v. Gadsen State Commu-
nity College, 908 F.2d 1512, 1518 (11th Cir. 1990) (noting that when a plaintiff is able to
prove through direct evidence that discriminatory animus played a motivating part in
the employment decision, the McDonnell Douglas analysis is inapplicable, and instead
the Price Waterhouse analysis should apply); EEOC v. Alton Packaging Corp., 901 F.2d
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of appeals interpret Price Waterhouse as requiring the plaintiff to
bring forth either direct evidence or circumstantial evidence as long as
the circumstantial evidence is directly tied to the alleged discrimina-
tion. 174 Finally, the First and Fourth Circuits and the State of Rhode
Island allow the plaintiff to prove that an impermissible motive was a
motivating factor through any type of probative evidence. 175

Direct Evidence

In Jackson v. Harvard University,'76 the United States Court of
Appeals for the First Circuit held that the Price Waterhouse mixed-
motives analysis comes into play and the Burdine analysis becomes
irrelevant if the plaintiff can produce direct evidence that gender was
a motivating factor in the employment decision. 177 The First Circuit
defined direct evidence' as "evidence which, in and of itself, shows a
discriminatory animus." 178

In Jackson, Harvard University did not offer tenure to Barbara
Jackson. 179 Jackson sued Harvard University under Title VII, claim-

920, 923 (11th Cir. 1990) (stating that the McDonnell Douglas analysis is inappropriate
when the plaintiff proves by direct evidence that an illegitimate motive played a part in
the employment action, and instead the Price Waterhouse analysis is appropriate);
Gagne v. Northwestern Nat'l Ins. Co., 881 F.2d 309, 315 (6th Cir. 1989) (holding that
the Price Waterhouse analysis only applies when the plaintiff produces direct evidence
that an illegitimate motive was a motivating factor in the adverse employment deci-
sion); Holland v. Jefferson Nat'l Life Ins. Co., 883 F.2d 1307, 1313 n.2 (7th Cir. 1989)
(noting that the plaintiff has met the initial burden of proof under Price Waterhouse
when he or she proves through direct evidence that an impermissible reason was a moti-
vating factor in the employment decision); Randle v. Lasalle Telecommunications, Inc.,
876 F.2d 563, 568-69 (7th Cir. 1989) (noting that when a plaintiff has proven by direct
evidence that an illegitimate criterioti was a motivating factor in the challenged employ-
ment decision, he or she has met the initial burden of proof under Price Waterhouse and
the McDonnell Douglas analysis becomes irrelevant).

174. See infra notes 220-241 and accompanying text. Griffiths v. CIGNA Corp., 988
F.2d 457, 470 (3d Cir. 1993) (holding that under the Price Waterhouse analysis, the
burden shifts to the defendant once the plaintiff shows circumstantial evidence that
'may be viewed as directly reflecting the alleged discriminatory attitude"), cert. denied,
114 S. Ct 186 (1993); Radabaugh v. Zip Feed Mills, 997 F.2d 444, 448-49 (8th Cir. 1993)
(stating that in order for the Price Waterhouse method of analysis to apply, the plaintiff
must provide "evidence of conduct or statements by persons involved in the decision-
making process that may be viewed as directly reflecting the alleged discriminatory
attitude."); Ostrowski v. Atlantic Mut. Ins. Co., 968 F.2d 171, 181-82 (2d Cir. 1992)
(noting that circumstantial evidence of discriminatory animus is sufficient for the bur-
den-shifting instruction of Price Waterhouse to apply as long as "the circumstantial evi-
dence is tied directly to the alleged discriminatory animus").

175. White v. Federal Express Corp., 939 F.2d 157 (4th Cir. 1991); Resare v. Ray-
theon Co., 981 F.2d 32 (1st Cir. 1992); R.I. GEN. LAws § 28-5-7.3 (Supp. 1994); see infra
note 253.

176. 900 F.2d 464 (1st Cir. 1990), cert. denied, 498 U.S. 848 (1990).
177. Jackson, 900 F.2d at 467.
178. Id.
179. Id. at 465.
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ing gender based discrimination. 180 Jackson claimed that her case
should come under the Price Waterhouse analysis, and provided two
pieces of evidence to prove that gender was a motivating factor.' 8 '
The first piece of evidence was a statement made by the Dean of the
Harvard Business School to Jackson that "if the government or the
public wanted women on the Business School faculty in larger num-
bers, they would have to impose quotas."18 2 The second piece of evi-
dence was that she was not allowed to exclude a member of the tenure
review board, while requests for exclusion from other male applicants
were honored.' 8 3 Applying a direct evidence standard, the court
stated that the evidence did not in and of itself prove that gender was
a motivating factor in the employment decision.' 8 4 Therefore, the
burden did not shift to Harvard University to show that it would have
made the same decision absent a discriminatory motive.' 8 5

In Brown v. East Mississippi Electric Power Ass'n, 86 the United
States Court of Appeals for the Fifth Circuit also held that in order for
a plaintiff to shift the burden to the defendant to show that the same
decision would have been made, the plaintiff must present direct evi-
dence that a discriminatory animus motivated the employment ac-
tion.' 8 7 The Fifth Circuit defined direct evidence as "evidence which,
if believed, proves the fact without inference or presumption." 88

In Brown, Henry Brown claimed that his discharge as a service
representative was motivated by racial discrimination.' 8 9 The court
noted that the discharge involved both an illegitimate reason, and an
allegedly legitimate reason for the employment decision. 190 The legit-
imate reason was Brown's "attitude and abusive manner" in dealing
with customers, and the illegitimate reason was the routine use of the
word "nigger" by Brown's supervisor, Leon Pippen.' 9 ' Leon Pippen
used the term "nigger" when referring both to black persons generally
and to Brown specifically. 192 The court concluded that Pippen's use of
racial slurs constituted direct evidence that race was a motivating fac-
tor in the employment decision.' 93 Therefore, the court stated that

180. Id.
181. Id. at 467.
182. Id.
183. Id. at 465.
184. Id. at 467-68.
185. Id. at 467.
186. 989 F.2d 858 (5th Cir. 1993).
187. Brown, 989 F.2d at 861.
188. Id.
189. Id. at 859.
190. Id. at 859-62.
191. Id. at 859-61.
192. Id. at 861.
193. Id.
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the evidence was sufficient to trigger the Price Waterhouse analysis
and shifted the burden to the defendant to show that it would have
made the same employment decision despite Brown's race. 194

In Randle v. Lasalle Telcommunications, Inc.,195 the United
States Court of Appeals for the Seventh Circuit held that the plaintiff
must produce direct evidence to meet its initial burden of proof under
the Price Waterhouse analysis.196 The Seventh Circuit then noted
that "direct evidence, if believed by the trier of fact, will prove the
particular fact in 'question without reliance upon inference -or
presumption."

197

In Randle, Casell Randle, the plaintiff, produced evidence of re-
peated instances when managers from Lasalle Telecommunications
Incorporated ("TCI") made ethnically or racially derogatory remarks
to employees. 198 For example, one employee stated that Ellis, a man-
ager, said "the way things are going, [TCI] will soon be all black."199

In addition, after rejecting the employees' request to celebrate Dr.
Martin Luther King, Jr.'s birthday, Ellis stated, "pretty soon everyone
will want a Pulaski day."200 Another employee testified that Winslow
Jeffries, a marketing manager, told her that Ellis had said "if he had it
his way he wouldn't deal with. any of them [women or African-Ameri-
cans]."20 1 While the court found that the evidence presented may
have shown general animus, the evidence was not "direct evidence of
discrimination relating to the employment decision at issue."20 2

Therefore, the court applied the McDonnell Douglas analysis rather
than the Price Waterhouse analysis. 203

In Heim v. Utah,204 an employment discrimination case consid-
ered by the United States Court of Appeals for the Tenth Circuit, the
court noted that for the Price Waterhouse analysis to apply, the plain-
tiff must bring forward direct evidence that an illegitimate reason mo-
tivated the decision.205 InHeim, Debbie Heim introduced as evidence
the following comment by her supervisor, Dale Tischner: "Fucking
women, I hate having fucking women in the office." 20 6 Shortly after
Tischner made his comment, he denied Heim a temporary field assign-

194. Id. at 862.
195. 876 F.2d 563 (7th Cir. 1989).
196. Randle, 876 F.2d at 568.
197. Id. at 569.
198. Id. at 570.
199. Id.
200. Id.
201. Id. at 570 n.4.
202. Id. at 570.
203. Id. at 569-70.
204. 8 F.3d 1541 (10th Cir. 1993).
205. Heim, 8 F.3d at 1547.
206. Id. at 1546.
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ment.20 7 Tischner gave as his reason that Heim's office area duties
were not complete. 20

The court held that Heim had not proven that an illegitmate rea-
son was a motivating factor in the employment decision because the
statement made by Tischner was not direct evidence of discriminatory
intent.20 9 The court noted that while Tischner's statement was inap-
propriate and a statement of his personal opinion it did not show that
he acted with discriminatory intent.210 The court further stated that
it was. arguable that a discriminatory intent could be inferred from the
comment.211 However, the court concluded that an inferential state-
ment could not satisfy Heim's burden under the Price Waterhouse test
because an inferential statement is not direct evidence of discrimina-
tory intent.212

Finally, in EEOC v. Alton Packaging Corp., ("Alton Packag-
ing")2 13 the United States Court of Appeals for the Eleventh Circuit
interpreted the Price Waterhouse decision as requiring a plaintiff to
produce direct evidence of discriminatory animus.214 In Alton Pack-
aging, a plant manager responsible for employment decisions stated
that "if it were his company, he wouldn't hire any black people."215

The Eleventh Circuit noted that Price Waterhouse does not define di-
rect evidence, but that in Price Waterhouse Justice O'Connor stated
that "stray remarks in the workplace ... do not justify requiring the
employer to prove that its hiring or promotion decisions were based on
legitimate criteria."216 The court then stated that the manager's com-
ments were more than stray remarks in the workplace because of his
position to make employment decisions.217 Therefore, the court held
that the comments constituted direct evidence of discriminatory ani-
mus.2 18 Although the evidence was sufficient to bring about a Price
Waterhouse analysis, the. EEOC still did not prevail because Alton
Packaging was able to prove that absent the illegitimate criterion it
would have made the same decision.? 19

207. Id.
208. Id.
209. Id. at 1547.
210. Id.
211. Id.
212. Id. at 1546-47.
213. 901 F.2d 920 (11th Cir. 1990).
214. Alton Packaging Corp., 901 F.2d at 923.
215. Id. at 922.
216. Id. at 924 (quoting Price Waterhouse, 109 S. Ct at 1804 (O'Connor, J.,

concurring)).
217. Id. at 924.
218. Id.
219. Id. at 925.
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Circumstantial Evidence Directly Tied to the Alleged Discrimination

In Ostrowski v. Atlantic Mutual Insurance Co.,220 the United
States Court of Appeals for the Second Circuit concluded that a plain-
tiff could use either direct or circumstantial evidence in a Price
Waterhouse analysis, but that not all evidence allowed under the Mc-
Donnell Douglas-Burdine analysis would be sufficient under Price
Waterhouse.221 The second circuit stated that "circumstantial evi-
dence must be tied directly to the alleged discriminatory animus."222

The court further noted that purely statistical evidence, evidence of
the plaintiff's qualifications, and stray remarks by nondecision-mak-
ers would not warrant a Price Waterhouse analysis, but that this same
evidence would suffice under the McDonnell Douglas-Burdine frame-
work.223 The court then stated that nonstatistical evidence if directly
tied to the forbidden motivation, such as policy documents or state-
ments by a person involved in the decision-making process, is
sufficient.224

In Ostrowski, the court held that the evidence James Ostrowski
presented was sufficient to warrant the Price Waterhouse analysis. 2 25

In January of 1981, Atlantic Mutual Insurance Company ("AMIC")
hired Ostrowski as a claims manager. 226 Richard Pennington was a
senior vice-president of claims and Ostrowski's supervisor.22 7 Prior to
1987, Ostrowski received superior evaluations from Pennington; but,
when Ostrowski began hiring and promoting middle aged persons,
Pennington became critical of Ostrowski's performance and eventually
had him fired.228 After Ostrowski hired a sixty-year-old, Pennington

220. 968 F.2d 171 (2d Cir. 1992).
221. Ostrowski, 968 F.2d at 181-82. The plaintiff brought this action under the Age

Discrimination and Employment Act of 1967. Id. at 173; see 29 U.S.C. § 623(a) (1988).
Section 623(a) provides in relevant part:

It shall be unlawful for an employer -
(1) to fail or refuse to hire or to discharge any individual or otherwise dis-

criminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individ-
ual's age;

(2) to limit, segregate, or classify his employees in any way which would
deprive or tend to deprive any individual of employment opportunities
or otherwise adversly affect his status as an employee, because of such
indivdual's age; or

(3) to reduce wage rate of any employee in order to comply with this
chapter.

29 U.S.C. § 623(a) (1988).
222. Ostrowski, 968 F.2d at 182.
223. Id.
224. Id.
225. Id. at 183.
226. Id. at 173.
227. Id.
228. Id.
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said to Qstrowski, "[T]that's not the type of person we want to hire....
[He] should have retired"; and, about another sixty-year-old, Pen-
nington said, "Not Atlantic type material.... [He] should have stayed
retired."229 After Ostrowski rated a sixty-four-year-old employee as
superior, Pennington stated that "Erika is sixty-four years old.... I
can't see how she can be superior."230

In discussing Ostrowski's claim, the court stated that to warrant
the Price Waterhouse test, not all probative evidence of discrimination
is sufficient, but that both direct evidence and circumstantial evidence
would be sufficient as long as the circumstantial evidence is directly
tied to the alleged discrimination. 231 The court noted that Pen-
nington's statements were circumstantial evidence of his age-based
animus and of his desire to fire Ostrowski for a forbidden reason.232

Therefore, the court held that Ostrowski met his burden under Price
Waterhouse and noted that the burden should have shifted to AMIC to
show that it would have reached the same decision absent the forbid-
den reason.233

In Radabaugh v. Zip Feed Mills,23 4 an age discrimination suit,
the United States Court of Appeals for the Eighth Circuit concluded
that in order for a plaintiff to receive a Price Waterhouse burden shift-
ing instruction, the plaintiff must present "evidence of conduct or
statements by persons involved in the decision[-]making process that
may be viewed as directly reflecting the alleged discriminatory atti-
tude ... sufficient to permit the fact-finder to infer that that attitude
was more likely than not a motivating factor in the employer's deci-
sion."2 35 The Eighth Circuit held that Radabaugh provided sufficient
evidence for a reasonable fact-finder to conclude that discriminatory
animus was a motivating factor in the employment decision.236

Radabaugh presented several pieces of evidence including the follow-
ing: (1) planning documents, authored by Tom Batcheller, Zip Feed's
President, listing as Zip Feed's strengths its "young managers," and
noting that its "top and middle managers are mostly young, well edu-
cated and result oriented"; (2) statements by Batcheller that Zip Feed
was "young, mean and lean"; (3) a suggestion made by Batcheller to
Radabaugh that Radabaugh may want to consider retiring; and (4) a

229. Id. at 174.
230. Id.
231. Id. at 181-82.
232. Id. at 183-84.
233. Id. at 184.
234. 997 F.2d 444 (8th Cir. 1993).
235. Radabaugh, 997 F.2d at 446, 449. The burden allocation model that applies to

mixed-motives cases under Title VII, applies as well to cases under the Age Discrimina-
tion and Employment Act. Id. at 448.

236. Radabaugh, 997 F.2d at 448.
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statement made by Batcheller that Radabaugh should have seen his
discharge coming when a twenty-six-year-old nutrutionist was
hired.237

In determining whether Radabaugh should prevail, the court
stated that Radabaugh must present as evidence statements by deci-
sion-makers sufficient to allow the fact-finder to infer that a discrimi-
natory attitude was "more likely than not" a motivating factor in the
employment decision.238 The court explained that "[not all comments
that reflect a discriminatory attitude will support an inference that an
illegitimate criterion was a motivating factor in an employment deci-
sion."239 The court noted that it is necessary to distinguish between
evidence that demonstrates discriminatory animus and evidence of
"'stray remarks in the workplace,' 'statements by nondecision-mak-
ers,' or 'statements by decision-makers unrelated to'the decisional pro-
cess,'" because evidence of the latter kind will not be sufficient to
warrant a Price Waterhouse burden shifting instruction.240 The court
held that Radabaugh should prevail in his age discrimination suit be-
cause the statements by Batcheller, although not conclusive, permit-
ted a fact-finder to infer that the illegitimate reason of age
discrimination was a motivating factor in Zip Feed's employment
decision. 241

Direct or Circumstantial Evidence

The United States Court of. Appeals for the Fourth Circuit in
White v. Federal Express Corp. 242 held that the plaintiff may meet its
burden under Price Waterhouse "under ordinary principles of proof by
any sufficiently probative direct or indirect evidence."243 In White,
John White, an African-American male, brought an action against his
employer, alleging violations of Title VII.24 4 White's claim against
Federal Express was based on the two following incidents: (1) White
had to take medical leave because of a work related injury, and when
he returned, he was refused light duty by his manager, even though a
similarly injured white employee was performing light duty; and (2)
White was denied a dispatcher position three different times, and each
time the position was filled by a white employee. 245 White asserted

237. Id. at 449-50.
238. Id. at 449.
239. Id.
240. Id.
241. Id. at 450.
242. 939 F.2d 157 (4th Cir. 1991).
243. White, 939 F.2d at 160.
244. Id. at 158.
245. Id. at 159.
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that his discharge was racially motivated despite the fact that Federal
Express gave as its reason White's involvement in a timecard falsifica-
tion scheme. 246

The Fourth Circuit stated that to prove discrimination in a mixed-
motives case, the employee must prove that an illegitimate reason was
a substantial factor in the employment decision. 247 The court noted
that the plaintiff can prove this illegitimate motive "by any sufficiently
probative direct or indirect evidence."248 The court held that White
did prove that discrimination was a substantial factor in the employ-
ment decision, but the court upheld the trial court decision that Fed-
eral Express had rebutted the inference of discrimination and
therefore was not liable for White's discrimination claim.24 9

Similarly, plaintiffs bringing claims in Rhode Island may produce
any probative direct or indirect evidence to meet their burden under
Price Waterhouse.250 In Resare v. Raytheon,251 the United States
Court of Appeals for the First Circuit looked to the Rhode Island legis-
lature's enactment of a "mixed-motive amendment" in allowing indi-
rect evidence of discrimination. 252 Applying Rhode Island law, the
First Circuit concluded that a plaintiff is not required to produce di-
rect evidence of discriminatory animus, but rather must present evi-
dence that it is "more likely than not" that gender was a motivating
factor in the decision.253

In Resare, Cynthia Resare, the plaintiff, produced numerous
pieces of evidence to prove that her gender was a motivating factor in
Raytheon's decision to terminate her employment. 254 The evidence
presented included statements made by a manager in Resare's depart-
ment.255 For example, the manager testified that he chose to termi-

246. Id.
247. Id. at 160.
248. Id.
249. Id. at 160-61.
250. Resare, 981 F.2d at 39.
251. 981 F.2d 32 (1st Cir. 1992).
252. Resare" 981 F.2d at 39-40; R.I. GEN. LAws § 28-5-7.3 (Supp. 1994). Section 28-

5-7.3 provides in relevant part:
An unlawful employment practice may be established in an action or proceed-
ing under this chapter when the complainant demonstrates that race, color,
religion, sex, or national origin was a motivating factor for any employment
practice, even though such practice was also motivated by other factors. Noth-
ing contained herein shall be construed as requiring direct evidence of unlaw-
ful intent or as limiting the methods of proof of unlawful employment practices
under § 28-5-7.

R.I. GEN. LAws § 28-5-7.3 (Supp. 1994).
253. Resare, 981 F.2d at 40.
254. Id. at 40-41.
255. Id. at 35.
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nate Resare, rather than three male employees with less seniority.25 6

Also, several witnesses testified that the manager made sexist com-
ments in the workplace. 25 7 Although Resare presented only circum-
stantial evidence, the court held that it was "more likely than not"
that Resare's gender was a motivating factor in the employment
decision.

258

ANALYSIS

The United States Court of Appeals for the Eighth Circuit in
Stacks v. Southwestern Bell Yellow Pages2 59 held that under the Price
Waterhouse mixed-motives analysis either circumstantial evidence or
direct evidence is sufficient for a plaintiff to prove that gender was a
motivating factor in the employment decision.2 60 The Eighth Circuit's
decision in Stacks was correct for three reasons.2 6 1 First, the United
States Supreme Court's decision in Price Waterhouse v. Hopkins26 2

should be interpreted by the lower federal courts so as to allow plain-
tiffs to meet their initial burden by setting forth either circumstantial
evidence or direct evidence that an impermissible reason motivated
the employment decision. 263 Second, precedent on which the Supreme
Court relied in formulating the Price Waterhouse mixed-motives anal-
ysis allows either circumstantial evidence or direct evidence to prove
that an illegitimate reason was a motivating factor.2 64 Third, al-
lowing the plaintiff to prove that discriminatory animus was a moti-
vating factor through the use of either circumstantial or direct
evidence comports with the goals of Title VII and the Civil Rights Act
of 1991 ("1991 Act").26 5

PRCE WATERHOUSE

Since the Supreme Court's decision in Price Waterhouse, the type
of evidence necessary to shift the burden to the defendant has not

256. Id. at 40.
257. Id. at 41.
258. Id.
259. 27 F.3d 1316 (8th Cir. 1994).
260. Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316, 1323-25 (8th Cir.

1994); see Stacks v. Southwestern Bell Yellow Pages, 996 F.2d 200, 201 n.1 (8th Cir.
1993).

261. See infra notes 262-65 and accompanying text.
262. 490 U.S. 228 (1989).
263. See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); see infra notes 266-93

and accompanying text.
264. See infra notes 294-301 and accompanying text.
265. See infra notes 302-16 and accompanying text.
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been settled.266 In half of the United States Courts of Appeals, Title
VII plaintiffs will search for direct evidence to invoke the motivating
factor analysis.267 Producing direct evidence places a heavy burden
on the plaintiff because "direct evidence of intentional discrimination
is hard to come by."268 Although Price Waterhouse has been inter-
preted as placing this strict evidentiary burden on the plaintiff, only
Justice Sandra Day O'Connor's concurrence indicated that direct evi-
dence should be required.269

Justice William J. Brennan, in his plurality opinion, did not spe-
cifically address the evidentiary standard, yet his opinion implied that
any probative evidence of discrimination should be admissible in a
mixed-motives case.270 First, the plaintiff in Price Waterhouse pro-
duced circumstantial evidence, not direct evidence, and the Court
found that sufficient to warrant the Price Waterhouse analysis. 27 1 The
evidence that the plaintiff produced to prove that an illegitimate crite-
rion was a motivating factor consisted of stereotypical remarks about
women.272 This evidence was circumstantial in that an inference was
required that the stereotypical remarks motivated Price Waterhouse
in its decision not to promote the plaintiff.2 73

Second, Justice Brennan stated that "we do not suggest a limita-
tion on the possible ways of proving that stereotyping played a moti-
vating role in an employment decision."274 Justice Sandra Day
O'Connor, in her concurrence, offered the plurality's opinion to con-
trast it with her own direct evidence requirement.275 Justice
O'Connor noted that the plurality opinion created a Title VII violation,
and required the burden to shift to the employer, whenever an em-
ployer exhibited any awareness of race or sex.2 76 The plurality did
explain that gender stereotyped remarks do not necessarily give rise
to a Title VII violation unless the employer relied on those stereotypes
in the employment decision.277

Unlike many of the courts of appeals, the Eighth Circuit in Stacks
correctly accepted circumstantial evidence in applying the Price

266. Melissa A. Essary, The Dismantling of McDonnell Douglas Corp. v. Green: The
High Court Muddies the Evidentiary Waters in Circumstantial Discrimination Cases, 21
PEPP. L. REv. 385, 427 (1994).

267. Id. at 426. See supra notes 176-219 and accompanying text.
268. Price Waterhouse, 490 U.S. at 271 (O'Connor, J., concurring).
269. See id. at 276 (O'Connor, J., concurring).
270. See id. at 251-52; see infra notes 271-277 and accompanying text.
271. See Price Waterhouse, 490 U.S. at 251-52; Essary, 21 PEPP. L. Rsv. at 428.
272. Price Waterhouse, 490 U.S. at 251.
273. Essary, 21 PEPP. L. REv. at 428.
274. Price Waterhouse, 490 U.S. at 251-52.
275. Id. at 275-76 (O'Connor, J., concurring).
276. Id. at 276 (O'Connor, J., concurring).
277. Id. at 251.

1995] 1121



CREIGHTON LAW REVIEW

Waterhouse analysis. 278 In Stacks, the court concluded that "there is
no restriction on the type of evidence a plaintiff may produce.... The
plaintiff need only present evidence, be it direct or circumstantial, suf-
ficient to support a finding that an illegitimate criterion actually moti-
vated the decision."279 The evidence submitted by Stacks was a
comment by her supervisor that "women in sales were the worst thing
that had happened to this company" and testimony that she was
treated differently than her male counterparts with regard to her dis-
cipline and investigation proceedings. 280

Although the court found Stacks' evidence to be sufficient, had
Stacks been in another circuit this evidence may not have been suffi-
cient.281 For example, the United States Court of Appeals for the
First Circuit interpreted Price Waterhouse as requiring direct evi-
dence, and defined direct evidence as "evidence which in and of itself
shows a discriminatory animus."282 The plaintiff in Jackson v.
Harvard University28 3 presented evidence very similar to that of
Stacks, but in the First Circuit, Jackson's evidence was not sufficient
to fall under the Price Waterhouse analysis.284 The evidence that
Jackson presented was a statement by a supervisor that if the public
wanted more women faculty they were going to have to provide quotas
and evidence that she was treated differently than her male co-work-
ers with regard to her tenure review.28 5 Had Jackson's case been de-
cided by the Eighth Circuit, the circumstantial evidence would have
been sufficient to shift the burden to the defendant. 28 6

The United States Courts of Appeals for the Seventh and Tenth
Circuits have similarly held that in order for a plaintiff to prevail, she

278. Stacks, 27 F.3d at 1325; see supra notes 259-265 and accompanying text.
279. Stacks, 996 F.2d at 201 n.1.
280. Stacks, 27 F.3d at 1318-19, 1325.
281. See supra notes 176-219 and accompanying text.
282. Jackson v. Harvard Univ., 900 F.2d 464, 467 (1st Cir. 1990), cert. denied, 498

U.S. 848 (1990).
283. 900 F.2d 464 (1st Cir. 1990).
284. Compare Stacks, 27 F.3d at 1319-20, 1324-25 (finding that the comment by

Virgil Hudson that "women in sales were the worst thing that had happened to this
company" warranted an inference that an illegitimate criterion was a motivating factor
in an employment decision and that the evidence presented by Barbara Stacks that
male co-workers had not been subject to suspensions based on failure to return tele-
phone calls and customer complaints, and that Stacks' investigation was different than
that of male co-workers was sufficient to shift the burden to the defendant under the
Price Waterhouse analysis), with Jackson, 900 F.2d at 467-68 (finding that the Price
Waterhouse mixed-motives analysis comes into play if the plaintiff can produce direct
evidence that gender was a motivating factor in the employment decision, and that the
evidence provided by Barbara Jackson did not in and of itself prove that gender was a
motivating factor, and that therefore the burden did not shift to Harvard University to
show that it would have made the same decision).

285. Jackson, 900 F.2d at 467.
286. See supra notes 278-81 and accompanying text.
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must produce direct evidence of discriminatory animus.2s 7 The Sev-
enth Circuit in Randle v. Lasalle Telecommunications, Inc. 288 held
that racially and ethnically derogatory remarks were circumstantial
evidence requiring an inference, and that such evidence was not suffi-
cient under the Price Waterhouse analysis.28 9 In addition, the Tenth
Circuit in Heim v. Utah290 held that a statement by a supervisor -
"Fucking women, I hate having fucking women in the office" - was
not sufficient to meet the evidentiary burden.291 These statements
are very similar to the one made by Hudson in Stacks that "women in
sales were the worst thing that had happened to this company."292

• However, the evidence in Stacks was sufficient in that the Eighth Cir-
cuit interpreted Price Waterhouse as allowing either circumstantial
evidence or direct evidence to prove that an illegitimate criterion was
a motivating factor in the employment decision.293

COURT PRECEDENT

In formulating its mixed-motives analysis, the Supreme Court in
Price Waterhouse relied on Mt. Healthy City School District Board of
Education v. Doyle ("Mt. Healthy")294 and on NLRB v. Transportation
Management Corp. ("Transportation Management").295 Neither of
these cases set forth an evidentiary standard to be imposed on a plain-
tiff, but they did use a mixed-motives, same-decision analysis. 296

In Mt. Healthy, the employee had the burden of showing that his
exercise of free speech rights was a motivating factor in the employ-

287. Randle v. Lasalle Telecommunications, Inc., 876 F.2d 563 (7th Cir. 1989); Heim
v. Utah, 8 F.3d 1541 (10th Cir. 1993).

288. 876 F.2d 563 (7th Cir. 1989).
289. Randle, 876 F.2d at 568-70.
290. 8 F.3d 1541 (10th Cir. 1993).
291. Heim, 8 F.3d at 1546-47.
292. See Stacks, 27 F.3d at 1323-24; Compare Randle, 876 F.2d at 570 (stating that

while ethnic and racial derogatory remarks made by the defendant company's managers
may be circumstantial proof of discriminatory animus, they are not "direct evidence of
discrimination relating to the employment decision at issue" and therefore the McDon-
nell Douglas analysis appplies instead of the Price Waterhouse analsis) and Heim, 8
F.3d at 1546 (stating that discriminatory intent may be inferred from a comment made
by a supervisor, "Fucking women, I hate having fucking women in the office," but that
an inferential statement does not satisfy the plaintiff's burden under the Price
Waterhouse test because an inferential statement is not direct evidence of discrimina-
tory intent) with Stacks, 27 F.3d at 1323-34 (stating that Virgil Hudson's comment that
"women in sales were the worst thing that had happened to this company" warrants an
inference that an illegitimate criterion was a motivating factor in an employment deci-
sion and is sufficient to satisfy the plaintiff's burden under the Price Waterhouse test).

293. Stacks, 27 F.3d at 1323-26; see supra notes 278-80 and accompanying text.
294. 429 U.S. 274 (1977).
295. 462 U.S. 393 (1983); Price Waterhouse, 490 U.S. at 248-50.
296. NLRB v. Transportation Management Corp., 462 U.S. 393, 403-04 (1983); Mt.

Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).
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ment decision. 297 While the Court did not label the employee's evi-
dence circumstantial, the evidence presented required an inferential
step in finding a discriminatory motive.298 Similarly, the Court in
Transportation Management, accepted apparently circumstantial evi-
dence as proof that a discriminatory motive was involved in an em-
ployment decision.299 Applying the Mt. Healthy mixed-motives
analysis, the Court stated that "a plaintiff can establish an unfair la-
bor practice by proving that a discharge was in any way motivated by
a desire to frustrate union activity."300 The evidence in these cases,
though apparently circumstantial, was sufficient to show proof of an
illegitimate motive.30 1

THE CIVIL RIGHTS ACT OF 1991

The 1991 Act has four main purposes: (1) to provide pecuniary
relief in employment discrimination cases; (2) to compensate victims
for their injuries; (3) to deter future discrimination; and (4) to react to
recent Supreme Court decisions by reinstating federal civil rights
sanctions against discrimination in the workplace.30 2 The legislative
history of the 1991 Act notes that the Civil Rights Act of 1964 pre-
cluded "all invidious consideration of a person's race, color, religion,
sex or national origin" in employment situations. 30 3 The legislative
history of the 1991 Act further notes that the Price Waterhouse deci-
sion dilluted the effect of Title VII as a means to remedy and deter
employment discrimination.304

Under the Price Waterhouse analysis, the defendant may escape
liability by showing by a preponderance of the evidence that the same
decision would result absent consideration of the plaintiff's gender,
despite the fact that the plaintiff has proven that an illegitimate crite-
rion was a motivating factor in the employment decision.30 5 The
Court's decision in Price Waterhouse therefore "permit[ed] prohibited
employment discrimination to escape sanction under Title VII."30 6 Ti-
tle VII's purpose is to "vindicate the precious rights secured by the
statute"; but, by allowing a defendant to escape liability through a

297. Mt. Healthy, 429 U.S. at 284, 287.
298. See id. at 283 n.1.
299. See Transportation Management, 462 U.S. at 396; Price Waterhouse, 490 U.S.

at 257.
300. Transportation Management, 462 U.S. at 399.
301. Id. at 404-05; Mt. Healthy, 429 U.S. at 284.
302. See Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071.
303. H.R. REP. No. 102-40(I), 102d Cong., 1st Sess. (1991), reprinted in 1991

U.S.C.C.A.N. 549, 583 [hereinafter H.R. REP. No. 102-40()].
304. Id.
305. Price Waterhouse, 490 U.S. at 258.
306. H.R. REP. No. 102-40(I), supra note 303, 1991 U.S.C.C.A.N. at 584.
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showing of the same decision, Title VII's objectives are
undermined.

30 7

In order for Title VII's ban on discrimination to be effective, plain-
tiffs must have a remedy upon proving that an illegitimate criterion
was involved in an employment decision.308 Therefore, the enactment
of the 1991 Act reversed part of the Price Waterhouse decision.30 9

Under the 1991 Act, once the plaintiff proves that an illegitimate crite-
rion was a motivating factor, liability automatically attaches and the
defendant can no longer escape liability by proving that it would have
made the same decision.310 The same decision test is still applicable,
but now it goes to the question of remedy rather than liability.3 11

In keeping with the purposes and objectives of Title VII, in order
for a ban on discrimination to be meaningful, the plaintiff must be
able to obtain relief.3 12 However, requiring a plaintiff to produce di-
rect evidence of discriminatory animus makes it difficult for a plaintiff
to obtain relief as is evidenced by the courts of appeals that require
direct evidence.313 The Eighth Circuit in Stacks provided a remedy in
accepting circumstantial evidence that a discriminatory motive fac-
tored into an employment decision. 314 Stacks produced circumstan-
tial evidence of a statement by Hudson, her supervisor, that "women
in sales were the worst thing that had happened to this company" and
evidence that she was disciplined and investigated differently than
her male co-workers.3 15 Although Stacks produced only circumstan-
tial evidence that gender played a motivating factor in the decision to
terminate, her employment, she still obtained relief, illustrating that
the court in Stacks correctly interpreted Price Waterhouse.3 16

CONCLUSION

In Stacks v. Southwestern Bell Yellow Pages, Inc.,317 the United
States Court of Appeals for the Eighth Circuit correctly held that a
plaintiff can produce either circumstantial or direct evidence to prove
that an illegitimate reason was a motivating factor in an employment

307. Id. at 584-85.
308. Id. at 585.
309. Id. at 586.
310. Id.
311. Id.
312. Id. at 585.
313. Brown v. East Mississippi Elec. Power Ass'n, 989 F.2d 858 861 (5th Cir. 1993);

Heim, 8 F.3d at 1547; Jackson, 900 F.2d at 467; EEOC v. Alton Packaging Corp., 901
F.2d 920, 923 (11th Cir. 1990); Randle, 876 F.2d at 568-69.

314. Stacks, 27 F.3d at 1325.
315. Id. at 1318-20.
316. See supra notes 261-301 and accompanying text.
317. 27 F.3d 1316 (8th Cir. 1994).

1995] 1125



CREIGHTON LAW REVIEW

decision.31 s The Eighth Circuit's holding is consistent with the
United States Supreme Court's decision in Price Waterhouse v. Hop-
kins,319 court precedent prior to the Price Waterhouse decision, and
the objectives of Title VII of the Civil Rights Act of 1964 and the Civil
Rights Act of 1991.320

In Stacks, Barbara Stacks prevailed in her employment discrimi-
nation claim by producing circumstantial evidence that gender was a
motivating factor in her termination.321 Fortunately for Stacks, her
case was within the Eighth Circuit - a circuit that interprets Price
Waterhouse correctly. Had Stacks' case been in a circuit that inter
prets Price Waterhouse as requiring direct evidence, she would not
have been so fortunate. In keeping with the goals of Title VII, the
courts of appeals requiring direct evidence should look to the Eighth
Circuit and its decision in Stacks for guidance in determining the evi-
dentiary standard a plaintiff must meet to prove that discriminatory
animus was a motivating factor in an employment decision.

Kelley E. Dowd-95

318. See Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316, 1323-24 (8th
Cir. 1994).

319. 490 U.S. 228 (1989).
320. See Price Waterhouse v. Hopkins, 490 U.S. 228, 251-52 (1989); see supra notes

266-316.
321. Stacks, 27 F.3d at 1323-26.
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