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THE DEATH OF THE PEREMPTORY
CHALLENGE: J.E.B. v. ALABAMA

Jurymen seldom convict a person they like, or acquit one that
they don't like. The main work of a trial lawyer is to make a
jury like his client, or at least, to feel sympathy for him; facts
regarding the crime are relatively unimportant.

-Clarence Darrow1

INTRODUCTION

The peremptory challenge is nearly 700 years old and has existed
in the United States for over 200 years.2 The peremptory challenge
has been regarded as one of a criminal defendant's most important
tools in securing a fair and impartial trial.3 By definition, the peremp-
tory challenge is to be used without verbalizing a reason.4 However,
the United States Supreme Court in 1986 began to change the rules of
how the peremptory challenge could be used. 5

In Batson v. Kentucky,6 the Supreme Court held that a state could
not use the peremptory challenge to exclude a person from sitting on a
jury on the basis of race. 7 In 1991, the Supreme Court extended its
holding in Batson to prohibit the use of the peremptory challenge
based on race by criminal defendants and parties in civil proceedings.8

During this time, state and federal courts began to entertain the ques-

1. CooKm STEPHAN, Selective Characteristics of Jurors and Litigants: Their Influ-
ences on Juries' Verdicts, in THE JURY SYSTEM IN AMERICA: A CRrricAL OVERVIEW 97
(Rita J. Simon ed., 1975) (citations omitted).

2. THEODORE F. T. PLucxNE'rr, A CONcisE HISTORY OF THE COMMON LAw 433 (5th
ed. 1956). The peremptory challenge developed sometime between Henry Bracton and
Sir John Fortescue. Id. Bracton stopped work on his treatise of English common law
sometime around 1256. Id. at 259. Fortescue wrote his treatise, In Praise of the Laws of
England, about 1470 or 1471. Id. at 278 (citations omitted). The peremptory challenge
has existed in the United States since its colonization. Swain v. Alabama, 380 U.S. 202,
213-14 (1965). Furthermore, the peremptory challenge is utilized in all fifty states and
the District of Columbia. ARNE WERcmiCK, CiWn JURY SELECTION app. A (2d ed. 1993)
[hereinafter WERCICK].

3. Swain, 380 U.S. at 219 (citing Pointer v. United States, 151 U.S. 396, 408
(1894)).

4. 4 WnIAM BLACKSTONE, COMMENTARIES ON THE LAW OF ENGLAND 352 (John
Frederick Archibold ed., 1811) [hereinafter BLAcKsToNE].

5. See Batson v. Kentucky, 476 U.S. 79, 84 (1986) (prohibiting peremptory strikes
based on race).

6. 476 U.S. 79 (1986).
7. Batson, 476 U.S. at 92-93.
8. Powers v. Ohio, 499 U.S. 400,402 (1991) (extending Batson to include criminal

defendants); Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614, 616 (1991) (ex-
tending Batson to include civil proceedings).
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tion of whether Batson extended to the discriminatory use of the per-
emptory challenge on the basis of gender.9 Eight courts refused to
extend the holding in Batson to include peremptory challenges used
solely on the basis of gender while, on the other hand, ten courts did
extend Batson to prohibit such use. 10

In J.E.B. v. Alabama,i" the Supreme Court resolved the conflict
among the lower courts by extending its holding in Batson to include
the discriminatory use of peremptory strikes based on gender.12 The
Court reasoned that 'the discriminatory use of the peremptory chal-
lenge on the basis of gender did not substantially further the impor-
tant state interest of securing a fair and impartial trial.13 However,
the Court refused to hold that the peremptory challenge, in and of it-

9. See infra notes 199-241 and accompanying text.
10. See United States v. Broussard, 987 F.2d 215, 217 (5th Cir. 1993) (refusing to

extend Batson to gender-based peremptory challenges); United States v. Nichols, 937
F.2d 1257, 1262 (7th Cir. 1991) (refusing to extend Batson to gender-based peremptory
challenges), cert. denied, 112 S. Ct. 489 (1992); United States v. De Gross, 913 F.2d
1417, 1423 (9th Cir. 1990) (extending Batson to prohibit gender-based peremptory chal-
lenges); United States v. Hamilton, 850 F.2d 1038, 1042 (4th Cir. 1988) (refusing to
extend Batson to gender-based peremptory challenges), cert. denied, 493 U.S. 1069
(1990). For examples of state courts that have extended Batson to gender, see Tyler v.
State, 623 A.2d 648,649 (Md. Ct. App. 1993) (extending Batson to prohibit gender-based
peremptory challenges); Laidler v. State, 627 So. 2d 1263 (Fla. Ct. App. 1993) (ex-
tending Batson to prohibit gender-based peremptory challenges); State v. Burch, 830
P.2d 357, 362 (Wa. Ct. App. 1992) (extending Batson to prohibit gender-based peremp-
tory challenges); People v. Mitchell, 593 N.E.2d 882, 888 (Ill. Ct. App. 1992) (extending
Batson to prohibit gender-based peremptory challenges), appeal allowed, 602 NE.2d
467 (Ill. 1992), aff'd in part, vacated in part, 614 N.E.2d 1213 (Ill. 1993); Di Donato v.
Santini, 283 Cal. Rptr. 751, 756 (Cal. Ct. App. 1991) (extending Batson to prohibit gen-
der-based peremptory challenges); State v. Gonzales, 808 P.2d 40, 42 (N.M. Ct. App
1991) (extending Batson to prohibit gender-based peremptory challenges), cert. denied,
806 P.2d 65 (N.M. 1991); State v. Levinson, 795 P.2d 845, 849 (Haw. 1990) (extending
Batson to prohibit gender-based peremptory challenges); People v. Irizarry, 560
N.Y.S.2d 279, 280 (1990) (extending Batson to prohibit gender-based peremptory chal-
lenges); Commonwealth v. Hutchison, 481 N.E.2d 188, 191 (Mass. 1985) (extending Bat-
son to prohibit gender-based peremptory challenges); but see Murphy v. State, 596 So.
2d 42, 43 (Ala. Crim. App. 1991) (refusing to extend Batson to gender-based peremptory
challenges), cert. denied, 113 S. Ct. 86 (1992); State v. Clay, 779 S.W.2d 673, 676 (Mo.
Ct. App. 1989) (refusing to extend Batson to gender-based peremptory challenges);
State v. Culver, 444 N.W.2d 662, 666 (Neb. 1989) (refusing to extend Batson to gender-
based peremptory challenges); State v. Adams, 533 So. 2d 1060, 1063 (La. Ct. App.
1988) (refusing to extend Batson to gender-based peremptory challenges), cert. denied,
540 So. 2d 338 (La. 1989); State v. Oliviera, 534 A.2d 867, 870 (R.I. 1987) (refusing to
extend Batson to gender-based peremptory challenges). For an example of an attempt
to extend Batson to include religious-based peremptory challenges, see State v. Davis,
504 N.W.2d 767, 772 (Minn. 1993) (refusing to extend Batson to include religious-based
peremptory challenges), cert. denied, 114 S. Ct. 2120 (1994). For an example of an at-
tempt to extend Batson to include employment-based peremptory challenges, see People
v. Bennett, 614 N.Y.S.2d 430, 432 (N.Y. App. Div. 1994).

11. 114 S. Ct. 1419 (1994).
12. J.E.B. v. Alabama, 114 S. Ct. 1419, 1429 (1994).
13. Id. See infra notes 51-57 and accompanying text.
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self, was unconstitutional under the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution.' 4

This Note will first discuss the facts and holding of J.E.B.15 This
Note will then discuss jury selection, the constraints that the United
States Constitution holds on the process of jury selection, and the his-
tory and purpose of the peremptory challenge.16 This Note will then
examine the Court's application of the intermediate scrutiny test in
equal protection cases. 17 Next, this Note will inquire into the effects
that J.E.B. will have on the peremptory challenge.' 8 This Note con-
cludes that, despite the Court's intention, the peremptory challenge
has been eroded into nonexistence, and that this result was not man-
dated by precedent. ' 9

FACTS AND HOLDING

The State of Alabama filed a civil paternity suit for child support
on behalf of T.B., the mother of a minor child, against J.E.B., the puta-
tive father.20 J.E.B. requested that a paternity test be performed.21

The result of the Human Leukocyte Antigens tissue test showed a cu-
mulative probability of paternity at 99.92% and a cumulative pater-
nity index of 1,324 to one.2 2 At a paternity hearing, the lower court
found that J.E.B. was the father and set an amount of child support. 23

J.E.B. then fied an appeal with the Jackson County Circuit Court and
requested a jury trial.24 Jury selection began on October 21, 1991,
when the matter was called for trial.25

The court assembled a panel of sixty-two potential jurors. 26 The
judge determined that sixty-two jurors were too many and instructed
the clerk to strike every other name until thirty-six jurors were re-

14. J.E.B., 114 S. Ct. at 1425-26; see infra notes 310-15 and accompanying text.
15. See infra notes 20-87 and accompanying text.
16. See infra notes 88-266 and accompanying text.
17. See infra notes 267-309 and accompanying text.
18. See infra notes 310-57 and accompanying text.
19. See infra notes 358-62 and accompanying text.
20. J.E.B. v. Alabama, 114 S. Ct. 1419, 1421 (1994).
21. Brief for Respondent at 2, J.E.B. v. Alabama, 114 S. Ct. 1419 (1994) (No. 92-

1239). Every person inherits one gene, or set of genes, from each parent for each subdi-
vision of the HLA system (labeled A, B, C, D). THe BANTAr MEDICAL DICTIONARY 204
(rev. ed. 1990). If two people have identical gene types they are histocompatible. ThE
BANTAM MEDICAL DICTIONARY 204 (rev. ed. 1990). A probability of paternity can be es-
tablished by comparing individuals' gene types. Tim BANTAM MEDICAL DICTIONARY 204
(rev. ed. 1990).

22. Brief for Respondent at 2, J.E.B. (No. 92-1239).
23. Id.
24. Id.
25. J.E.B., 114 S. Ct. at 1421.
26. Brief for Petitioner at 5, J.E.B. (No. 92-1239).

1995] 1179



CREIGHTON LAW REVIEW

maining.27 As a result, the jury panel consisted of twenty-four fe-
males and twelve males.28 The court then employed a struck jury
method to select the petit jury.29 The court excused two men and one
woman for cause. 30 The State used nine of its ten peremptory strikes
against men.31 J.E.B. then used ten of his strikes to remove women
and his last strike to remove the last male on the jury panel.3 2 The
result was a jury that consisted of all women. 33

J.E.B. objected to the State's exercise of its peremptory chal-
lenges, alleging that the State struck the males solely on the basis of
gender.3 4 J.E.B. argued that discriminating against a juror on the ba-
sis of gender was precluded by Batson v. Kentucky.35 The court re-
jected J.E.B's argument, limiting Batson solely to discrimination
based on race.36 The court empaneled the jury and the matter pro-
ceeded to trial. 37 At trial, the State established paternity and the
court set an amount of child support.3 8

J.E.B. then motioned for a judgment notwithstanding the verdict,
again raising the issue of invalid peremptory strikes on the basis of
gender discrimination.3 9 The court denied the motion, refusing to ex-
tend Batson to gender. 40 J.E.B. then appealed to the Alabama Court
of Civil Appeals. 41 On appeal, the court refused to extend Batson to
gender discrimination, holding that the Alabama Supreme Court in
Murphy v. State42 had already decided against such an extension.43

27. Id.
28. Brief for Respondent at 4, J.E.B. (No. 92-1239).
29. Id. Alabama, like many other states, utilizes the struck jury system. ALA.

CODE § 12-16-140 (1986). In the struck jury system, the court removes all the jurors for
cause leaving enough jurors to represent the petit jurors plus a number of jurors equal
to the amount of both sides' peremptory challenges. WERCHICK, supra note 2, at 305.
The two sides then alternatively use their peremptory challenges until the petit jury is
assembled. ALA. CODE § 64 (1958). Many proponents of the struck jury system feel it is
the most efficient and fair method of selecting a jury. Swain v. Alabama, 380 U.S. 202,
218 (1965).

30. Brief for Respondent at 4, J.E.B. (No. 92-1239).
31. J.E.B., 114 S. Ct. at 1422.
32. Brief for Respondent at 4, J.E.B. (No. 92-1239).
33. J.E.B., 114 S. Ct. at 1422.
34. Brief for Petitioner at 5, J.E.B. (No. 92-1239).
35. 476 U.S. 79 (1986); Brief for Petitioner at 5, J.E.B. (No. 92-1239).
36. J.E.B., 114 S. Ct. at 1422.
37. Id.
38. Id.
39. Brief for Petitioner at 4, J.E.B. (No. 92-1239).
40. Id. at 5.
41. Id.
42. 596 So. 2d 42 (Ala. Crim. App. 1991), cert. denied, 113 S. Ct. 86 (1992).
43. Brief for Petitioner at 5, J.E.B. (No. 92-1239) (citing J.E.B. v. State, 606 So. 2d

156, 157 (Ala. Civ. App. 1992), cert. granted, 113 S. Ct. 2330 (1993), rev'd, 114 S. Ct.
1419 (1994)); see Murphy v. State, 596 So. 2d 42, 43 (Ala. Crim. App. 1991), cert. denied,
113 S. Ct. 86 (1992).
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J.E.B. then applied for certiorari with the Alabama Supreme Court
requesting that it overrule Murphy and extend Batson to gender dis-
crimination.44 The Alabama Supreme Court refused to grant certio-
rari. 45 The United States Supreme Court granted certiorari on May
17, 1993 to address "whether the Equal Protection Clause forbids pre-
emptory challenges on the basis of gender as well as on the basis of
race."46

The Court held that the discriminatory use of peremptory chal-
lenges on the basis of gender violated the Equal Protection Clause of
the United States Constitution.47 The Court first addressed the
State's argument that the Equal Protection Clause did not forbid such
discrimination because women have not suffered the level of discrimi-
nation that minorities have.48 While admitting that women have not
suffered the same type of discrimination as minorities, the Court,
nonetheless, rejected this argument concluding that such an argu-
ment was irrelevant. 49 The Court stated that it "need not determine
... whether women or racial minorities have suffered more at the

hands of discriminatory state actors during the decades of our Na-
tion's history. It is necessary only to acknowledge that 'our Nation has
had a long and unfortunate history of sex discrimination.' "50

The State next argued that it had a special interest in determin-
ing the paternity of a child born out of wedlock, and therefore its use of
peremptory challenges was justified.51 The State reasoned that ille-
gitimate children were entitled to heightened judicial scrutiny under
the Equal Protection Clause because they have been victims of histori-
cal discrimination.5 2 However, the Court pointed out that although
the State had such a special interest, the discriminatory use of per-
emptory challenges did not further that interest.53 According to the
Court, the only interest that the State could argue was furthered by

44. Brief for Petitioner at 6, J.E.B. (No. 92-1239).
45. Id.
46. J.E.B. v. State, 113 S. Ct. 2330 (1993) (granting certiorari); J.E.B., 114 S. Ct. at

1422.
47. J.E.B., 114 S. Ct. at 1429. Justice Harry A. Blackmun wrote the opinion for the

majority in which Justices John Paul Stevens, Sandra Day O'Connor, David Souter, and
Ruth Bader Ginsburg joined. Id. Justice O'Connor wrote a concurring opinion while
Justice Anthony Kennedy filed an opinion which concurred in the result. Id. Chief Jus-
tice William H. Rehnquist filed a dissent. Id. Justice Antonin Scalia filed a dissent in
which Chief Justice William H. Rehnquist and Justice Clarence Thomas joined. Id. See
infra note 122.

48. J.E.B., 114 S. Ct. at 1425.
49. Id.
50. Id. (quoting Frontiero v. Richardson, 411 U.S. 677, 684 (1973)).
51. Id. at 1426 n.8.
52. Id.
53. Id. at 1425 n.6.
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the use of peremptory challenges was the interest in achieving a fair
and impartial trial.54

The Court then applied the intermediate scrutiny test to deter-
mine whether the discriminatory use of the peremptory challenge fur-
thered the State's "legitimate interest in achieving a fair and
impartial trial."55 The State argued that its decision to strike all the
men on the jury "may reasonably have been based upon the percep-
tion" that men would sympathize with J.E.B. while women would
sympathize with the mother.56 The Court rejected the State's argu-
ment, refusing to provide a defense which would allow stereotypical
justifications when the Equal Protection Clause was specifically in-
tended to protect against such stereotyping.5 7

The Court further rejected the notion that while generalizations
based on race are impermissible in the courtroom, generalizations
based on gender are permissible.58 The Court reasoned that discrimi-
nation, whether based on race or gender, causes harm to the judicial
system and to the potential jurors who are victimized by the discrimi-
nation.59 The Court stated that individual jurors have a right to be
treated fairly in the jury selection process and that discriminatory
abuses of the peremptory challenge brought into question the fairness
of the judicial process. 60 .

In concluding that peremptory strikes based on gender violated
the Equal Protection Clause, the Court listed the types of acceptable
peremptory challenges. 6 1 According to the Court, challenges based on
characteristics not afforded heightened judicial scrutiny and chal-
lenges based on characteristics which may be disproportionately asso-
ciated with a certain gender are acceptable examples of peremptory
strikes. 62 The Court noted that the stated reasons for peremptory
challenges need not rise to the level of "for cause" explanations, but
instead merely need to be based on gender neutral characteristics. 63

54. Id. at 1426 n.8.
55. Id. at 1425.
56. Id. at 1426.
57. Id.
58. Id. at 1427.
59. Id.
60. Id.
61. Id. at 1429.
62. Id. The Court in J.E.B. stated that challenging all people who have had mili-

tary service might disproportionately affect men, and challenging all nurses might dis-
proportionately affect women. Id. However, the Court noted that, without a
discriminatory intent, these challenges would probably not be unconstitutional, because
they are not based on race or gender. Id.

63. J.E.B., 114 S. Ct. at 1430.

1182 [Vol. 28
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Justice Sandra Day O'Connor joined in the Court's opinion, but
was compelled to file a concurring opinion as well.64 Premised mostly
on the belief that the State's justifications for the use of its challenges
were not overly persuasive, Justice O'Connor wanted to limit the deci-
sion based on its facts because of the associated costs. 6 5 Justice
O'Connor recognized that the Court's decision "erode[d] the role of the
peremptory challenge" and admitted that the Court had severely lim-
ited the ability of an attorney to act on intuition in selecting a jury.66

Justice O'Connor wished to limit the case to its facts because the next
case may prevent justice rather than further it.67

Chief Justice William Rehnquist dissented, arguing that Batson
did not compel the Court's decision.68 The Chief Justice argued that
racial discrimination is afforded a higher level of judicial scrutiny be-
cause it is a more pervasive problem than gender discrimination. 69

Furthermore, Chief Justice Rehnquist argued that the perceptions
brought into the courtroom by the different genders are not un-
recognizable and do not necessarily result in stereotyping. 70 Thus,
Chief Justice Rehnquist believed that judicial review should lean in
favor of the peremptory challenge outside of the racial context. 71

Justice Antonin Scalia dissented, referring to the Court's decision
as being irrelevant. 72 Justice Scalia began by criticizing the Court's

64. Id. at 1430-31 (O'Connor, J., concurring).
65. Id.
66. Id. at 1431-32 (O'Connor, J., concurring). However, Justice O'Connor con-

curred with the majority opinion because the Equal Protection Clause prohibits the
State from discriminating on the basis of gender. Id at 1432 (O'Connor, J., concurring).
Justice O'Connor noted that the Fourteenth Amendment only protected citizens from
state action. Id. She severely criticized the Court for its previous decisions because of
the lack of state action. Id. Justice O'Connor stated that by limiting the accused's ac-
cess to the peremptory challenge, "we have exalted the right of citizens to sit on juries
over the rights of the criminal defendant, even though it is the defendant, not the jurors,
who faces imprisonment or even death." Id. (quoting Georgia v. McCollum, 112 S. Ct.
2348, 2360 (1992) (Thomas, J., concurring)). However, in this case, state action is obvi-
ously present because it was the State of Alabama that initiated the discrimination. Id.
at 1433 (O'Connor, J., concurring).

67. J.E.B., 114 S. Ct. at 1431-32 (O'Connor, J., concurring). Justice Kennedy con-
curred in the judgment only. Id. Justice Kennedy began by establishing that the Con-
stitution prohibits sex discrimination in selection of the jury panel. Id. Justice
Kennedy then confronted whether the same result was required of peremptory chal-
lenges based on gender when used in the selection of the petit jury. Id. at 1433-34
(Kennedy, J., concurring). Justice Kennedy felt that it would be senseless to prohibit
racial and gender discrimination in jury selection only to allow it in jury deliberation.
Id. at 1434 (Kennedy, J., concurring). Justice Kennedy suggested that a juror is a rep-
resentative of society, not a representative of a certain racial class or gender. Id.

68. J.E.B., 114 S. Ct. at 1434-35 (Rehnquist, C.J., dissenting).
69. Id. at 1435 (Rehnquist, C.J., dissenting).
70. Id.
71. Id.
72. Id. at 1436 (Scalia, J., dissenting).
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discussion about women's historical exclusion from jury service and
the practice of law.73 Justice Scalia argued that the only thing rele-
vant about the two is that each "involves going to the courthouse a
lot."7 4 Justice Scalia added that he was referring to this as sex dis-
crimination rather than gender discrimination because the issue was
not based on femininity or masculinity, but rather was based on sex. 75

Justice Scalia then criticized the Court for not requiring J.E.B. to
prove injury. 76 Justice Scalia argued that if the genders really do not
provide differences at trial, then striking jurors on the basis of gender
does not damage the judicial process. 77 Moreover, Justice Scalia
noted that paternity had been established with 99.92% accuracy. 78

According to Justice Scalia, it would have been a waste of the State's
judicial resources to require a new trial when paternity was so
strongly established. 79 In the words of Justice Scalia, "this is a case of
harmless error if there ever was one."8 0

Justice Scalia also argued that the gender-based peremptory chal-
lenge provided a fair and impartial jury.81 Justice Scalia asserted
that the peremptory challenge fulfilled its obligation because each
side's discriminatory intent offset the other's.8 2 Justice Scalia noted'
that the State primarily used its strikes to exclude men, and J.E.B.,
although his conduct was not at issue, primarily used his strikes to
exclude women.8 3

Justice Scalia concluded that in refusing to accept his reasoning,
the Court limited much more than peremptory challenges based on
gender.8 4 He claimed that the Court had stripped the peremptory
challenge of its character and that the biggest impact would be on the

73. Id.
74. Id.
75. Id. at 1436 n.1 (Scalia, J., dissenting).
76. Id. at 1437 (Scalia, J., dissenting).
77. Id. at 1436 (Scalia, J., dissenting). Deborah L. Forman, What Difference Does It

Make? Gender and Jury Selection, 2 UCLA WOMEN's L.J. 35, 48-51 (1992). Modern
"relational" feminists agree that men and women do, indeed, have differences in per-
spective. Id. at 48. Men tend to focus on the emphasis of"rights, abstract justice, equal-
ity and fairness" while women, "in contrast, focus on context, care, and responsibility to
resolve moral conflicts." Id. at 49. Such differences would be most notable in cases
dealing with rape and battered women who kill their batterers. Id. at 50. However,
such differences do not necessarily guarantee a different result at trial, nor should they
result in an inclusion or exclusion of women based solely on these differences. Id. at 51.

78. J.E.B., 114 S. Ct. at 1437 (Scalia, J., dissenting).
79. Id. Justice Scalia stated that "a retrial will do nothing but divert the State's

judicial and prosecutorial resources, allowing either petitioner or some other malefactor
to go free." Id.

80. J.E.B., 114 S. Ct. at 1437 (Scalia, J., dissenting).
81. Id.
82. Id. at 1437-38 (Scalia, J., dissenting).
83. Id.
84. Id. at 1439 (Scalia, J., dissenting).
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criminal defendant.85 Justice Scalia argued that there is no substi-
tute for the peremptory challenge.8 6 According to Justice Scalia, the
biases that are based on perception may not be adequately revealed in
questioning and, therefore, may be immune to the challenge for
cause.87

BACKGROUND

JURY SELECTION

The jury, in a recognizable form, has been around since the
twelfth century.88 Historically, the jury's main purpose "was to bring
community knowledge relevant to the resolution of local disputes."8 9

As government began to assert greater power over individuals, the
jury became known as a defense against tyranny.90 In the United
States, the right to a jury trial is fundamental.91 However, the mere
presence of a jury at trial is not enough to insure a defendant a just
trial.92 Because a jury cannot adequately perform its function as a
check on government oppression if the jury itself is tainted, jury selec-
tion is subjected to constitutional scrutiny.9 3

I Before jury selection can begin, a panel of potential jurors must be
assembled.94 Usually, eligible citizens are selected through voter re-
gistration lists or census reports. 95 Jury selection begins with voir
dire.96 Voir dire is the initial stage of jury selection in which the eligi-
bility of the potential jurors is determined by examination. 97 Voir dire
has three primary purposes.98 First, voir dire is used as an opportu-
nity to gather information about the jury for selection purposes.99

Second, voir dire is used to allow the parties to develop a rapport with
jurors.100 Finally, voir dire grants both parties an opportunity to

85. Id. at 1438 (Scalia, J., dissenting).
86. Id.
87. Id. at 1438-39 (Scalia, J., dissenting).
88. Phoebe A. Haddon, Rethinking the Jury, 3 WM. & MARY BaL OF RTS. J. 29, 33

(1994).
89. Id. at 34.
90. Id.
91. U.S. CoNsT. amend. VI; see infra note 121.
92. See id.
93. Batson v. Kentucky, 476 U.S. 79, 84, 86 n.8 (1986) (citing Duncan v. Louisiana,

391 U.S. 145, 156 (1968)).
94. MICHAL FREED et al., Juror Selection: An Analysis of Voir Dire, in THE JURY

SYSTEM IN AMERICA: A CRrricAL OVERVIEW 49-50 (Rita J. Simon ed., 1975) [hereinafter
FREED].

95. Haddon, 3 WM. & MARY BIL OF RTS. J. at 100-01.
96. FRED, supra note 94, at 49.
97. BLACKs LAw DIcTIoNARY 1575 (6th ed. 1990).
98. FRIED, supra note 94, at 50.
99. FRIED, supra note 94, at 50.

100. FRIED, supra note 94, at 50.
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change the views of the jurors and influence the way the jurors may
process the evidence they hear.10 '

During voir dire, potential jurors may be excused in one of three
ways: (1) as an array; (2) for cause; or (3) through the use of a peremp-
tory challenge.10 2 A challenge to the array occurs when an attorney
feels that the entire jury panel has been improperly selected.' 03 A
challenge for cause may generally be exercised if the juror is a relative
or acquaintance of the defendant, if the juror has a preconceived no-
tion about the case, if the juror refuses to accept a point of law, or if
the juror is obviously biased. 104 The peremptory challenge is a chal-
lenge without cause. 10 5 Originally, the challenge was asserted with-,
out explanation or judicial scrutiny.10 6

The peremptory challenge has been in existence for almost as long
as the jury.10 7 Over time, the peremptory challenge has generally re-
mained the same.108 The only changes in the peremptory challenge
have been in who gets to exercise it, and the number of strikes al-
lowed.10 9 Under the English common law, thirty-five peremptory
strikes were allowed.110 Originally, both the King and the defense
were allowed to make the challenges."' However, this was changed
by statute in the 1700s to only allow the defense to have the strike
because the prosecution tended to abuse the use of the strike."12 The
peremptory challenge was allowed to the criminal defendant because
the English common law was "in favorem vitae."'13

Sir William Blackstone gave two primary justifications for the
peremptory challenge. 114 First, a prisoner had a right, when defend-
ing himself, to have a good opinion of the jury because a defendant
should not have to be tried by people whom he distrusts. 115 Even if

101. FRIED, supra note 94, at 50.
102. FRIED, supra note 94, at 50. It is important to note that the plaintiff and the

defendant have conflicting goals in jury selection. FIED, supra note 94, at 50. The
plaintiff wants jurors who are "predisposed to side with authority." FRIED, supra note
94, at 50. However the defendant wants jurors who are open to new information.
FRIED, supra note 94, at 56.

103. FRIED, supra note 94, at 50.
104. FRIED, supra note 94, at 50.
105. BLAcK's LAw DICTIONARY 1136 (6th ed. 1990).
106. Swain v. Alabama, 380 U.S. 202, 211-12 (1965).
107. See infra notes 108-13 and accompanying text.
108. BLAcsToNE, supra note 4, at 352-53.
109. Id.
110. Swain, 380 U.S. at 213 (quoting COKE ON LrrrL.TON 156 (14th ed. 1791)).
111. BLAcKsToNE, supra note 4, at 353.
112. Swain, 380 U.S. at 212-13 (citations omitted).
113. BLAcKSToNE, supra note 4, at 352. The phrase "in favorem vitae" means "in

favor of life." BLAcK's LAw DICTINARY 778 (6th ed. 1990).
114. BLACKSToNE, supra note 4, at 352. Blackstone described the peremptory chal-

lenge as "arbitrary and capricious." BLAcKsToNE, supra note 4, at 352.
115. BLAcKSTONE, supra note 4, at 352.
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the defendant could not state a cause for the exclusion,, it was enough
that the defendant, through his "sudden impressions and unaccounta-
ble prejudices [was] apt to conceive upon the bare looks and gestures
of another[,]" and conceived such a prejudice. 116 Second, the peremp-
tory challenge allowed the defendant to still strike a juror who had
made it through voir dire because the stated reasons were not enough
to set aside the juror for cause. 117

Modeled after the English system, the peremptory challenge as
used in the United States was as important to the development of ju-
risprudence in this country as it was in England more than a century
earlier. 118 While the peremptory challenge is entrenched in our na-
tion's history, there is no constitutional right to the exercise of the
challenge. 119 However, the peremptory challenge is still considered
by some to be one of the most important tools granted to a criminal
defendant. 120

CONSTITUTIONAL IMPLICATIONS IN JURY SELECTION

The Sixth Amendment to the United States Constitution requires
that all criminal defendants receive a trial by an,impartial jury of the
State and district wherein the crime shall have been committed." 121

Furthermore, the Fourteenth Amendment provides that all individu-
als must be treated equally in the administration of the law.' 22 The
United States Supreme Court has had the opportunity to determine

116. BLAcisToNE, supra note 4, at 352.
117. BLAcKsToNE, supra note 4, at 352.
118. Swain, 380 U.S. at 212-14.
119. Id. at 219. In Georgia v. McCollum, the Court stated "that the right to a per-

emptory challenge may be withheld altogether without impairing the constitutional
guarantee of an impartial jury and a fair trial." Georgia v. McCollum, 112 S. Ct. 2348,
2358 (1992) (citing Frazier v. United States, 335 U.S. 497, 505 n.11 (1948)).

120. Swain, 380 U.S. at 219.
121. U.S. CONST. amend. VI. The Sixth Amendment provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy public
trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to be confronted
with the witnesses against him; to have compulsory process for obtaining wit-
nesses in his favor, and to have the Assistance of Counsel for his defence.

Id.
122. U.S. CONsT. amend. XIV cl. 1. Clause 1 of the Fourteenth Amendment

provides:
All persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.
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what standards the Impartial Jury and Equal Protection Clauses
place on jury selection. 123

The Impartial Jury Clause

The Supreme Court has interpreted the Impartial Jury Clause to
include a requirement that jury pools must be representative of a fair
cross section of society.124 This does not mean that the jury roll or the
venire must be a "perfect mirror of the community."125 Nor does it
mean that the Constitution entitles the defendant to a proportionate
number of his race in his trial. 126 In fact, the Sixth Amendment rep-
resentative nature of the jury venire is not required to follow through
to the petit jury. 127

The Equal Protection Clause

In Strauder v. West Virginia,'128 the Supreme Court considered
whether the exclusion of individuals from juries on the basis of race
was unconstitutional. 129 Strauder, an African-American, was tried
and convicted of murder.130 Before the trial, Strauder petitioned the
Circuit Court of West Virginia to remove the matter to federal court
because the laws of West Virginia did not allow African-Americans on
juries. 13 The state court denied the motion and the matter proceeded
to trial with an all white jury. '3 2 After being convicted, Strauder ap-
pealed to the West Virginia Supreme Court which affirmed the
conviction. 133

On appeal, the United States Supreme Court concluded that West
Virginia's law, and any law excluding individuals from jury service
based on race, violated the Equal Protection Clause of the United
States Constitution.13 4 The Court reasoned that it was not easily
comprehensible "how it can be said that while every white man is enti-
tled to a trial by a jury selected from persons of his own race or color,
or, rather, selected without discrimination against his color, and [an

123. See infra notes 124-38 and accompanying text.
124. Taylor v. Louisiana, 419 U.S. 522, 537 (1975).
125. Swain, 380 U.S. at 208.
126. Id.
127. Haddon, 3 WM. & MARY BiL OF RTS. J. at 92-93.
128. 100 U.S. 303 (1879).
129. Strauder v. West Virginia, 100 U.S. 303, 305 (1879).
130. Id. at 304.
131. Id. The 1873 Act of West Virginia stated that "[a]ll white male persons who are

twenty-one years of age and who are citizens of this State shall be liable to serve as
jurors, except as herein provided." Id. at 305.

132. Strauder, 100 U.S. at 304.
133. State v. Strauder, 11 W. Va. 745, 825 (1877), rev'd, 100 U.S. 303 (1879).
134. Strauder, 100 U.S. at 310.
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African-American] is not, the latter is equally protected by the law
with the former."135 However, the Court did not hold that every indi-
vidual has a right to a grand or petit jury composed in part or in whole
of members of an individual's race or color.136 Instead, the Court lim-
ited its holding to a requirement that every defendant receive a fair
opportunity to have members of his race or color on a jury.137

THE CONSTITUTION AND THE PEREMPTORY CHALLENGE

Although discrimination in determining juror eligibility is now
unconstitutional, the Supreme Court initially refused to provide such
strong constitutional protection against discrimination during voir
dire.13s There is no express constitutional right to jury service. 139

There is not even a constitutional right to a truly impartial petit
jury.140 The Constitution only requires that individuals have an op-
portunity to an impartial jury.141

135. Id. at 309.
136. Id. at 305.
137. Id. In Swain v. Alabama, the United States Supreme Court was again faced

with the issue of the exclusion of jurors on the basis of their race. Swain, 380 U.S. at
205. Robert Swain, an African-American man, was indicted, convicted and sentenced to
death for rape. Id. at 203. The trial court denied Swain's motions to quash the indict-
ment, nullify the trial jury venire, and strike the chosen petit jury, all on the basis of
invidious discrimination. Id. After the Alabama Supreme Court affirmed the convic-
tion, the United States Supreme Court granted certiorari and faced the issue of whether
the trial court properly refused to grant the motions. Swain v. Alabama, 156 So. 2d 368,
379 (1963), cert. granted, 377 U.S. 915 (1964), aff'd, 380 U.S. 202 (1965).

On appeal, the Supreme Court reaffirmed the holding in Strauder and affirmed the
conviction and the decision of the Alabama Supreme Court. Swain, 380 U.S. at 226-28.
The Court held that "jurymen should be selected as individuals, on the basis of individ-
ual qualifications, and not as members of a race." Id. at 204 (quoting Cassell v. Texas,
339 U.S. 282, 286 (1950)). However, the Court reasoned that Swain had not met the
prima facie burden of invidious discrimination in order to raise a Fourteenth Amend-
ment claim. Id. at 206. The Court's finding was partially based on the decision in
Strauder, which implied that there was not a right to have all or part of a defendant's
race sit on the jury. Id. at 203.

The Court based its holding on several factors. Id. at 205. The Court found that
since 1953, 10-15% percent of the empaneled grand and petit juries were African-Amer-
ican. Id. On Swain's grand jury, there were four or five African-Americans out of about
thirty-three total. Id. The Court also found that an average of six or seven African-
Americans were on the petit jury venire. Id. Although approximately 26% of the popu-
lation in question was made up of African-Americans, and no African-American had
actually served on the jury since 1950, the Court found that African-Americans had not
been wholly excluded from jury service, nor had their presence represented a mere to-
ken inclusion. Id. at 206.

138. See Strauder, 100 U.S. at 310 (stating that the Fourteenth Amendment does
not require States to allow women to serve on juries).

139. J. Christopher Peters, Note, Georgia v. McCollum: It's Strike Three for the Per-
emptory Challenge, But is it Bottom of the Ninth?, 53 LA. L. REv. 1723, 1738 (1993).

140. See supra notes 124-27 and accompanying text.
141. Haddon, 3 WM. & MARY BmL oF RTS. J. at 92-93.
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Racial Discrimination

In Swain v. Alabama,142 the Court rejected an attack on the the
State of Alabama's use of its peremptory challenges. 143 The Court ad-
dressed whether Swain had received a fair trial because the State
used its peremptory challenges to strike all the African-American men
from the jury.' 4 4 The Court refused to find the State's use of peremp-
tory challenges unconstitutional. 145 The Court noted that the dis-
criminatory use of peremptory challenges was permissible. 14 6 The
Court stated that peremptory strikes are used without cause, explana-
tion, or judicial scrutiny.147 Justice Byron White wrote that "[t]his
system .... in and of itself, provides justification for striking any
group of otherwise qualified jurors in any given case, whether they be
[African-Americans], Catholics, accountants, or those with blue
eyes.' 48 The Court further noted that the peremptory challenge's
persistence and extensive use were indicative of its necessity at jury
trial. 149 Not only did the Court value the use of the peremptory chal-
lenge, but also went on to reaffirm the reasons Blackstone offered over
100 years earlier. 150

The Court justified the use of the peremptory challenge on the
basis that its purpose was to "assure the parties that the jurors before
whom they try the case will decide on the basis of the evidence placed
before them, and not otherwise."151 The Court also noted that the per-
emptory challenge was available to both sides and that this furthered
the function of eliminating extremes of partiality on both sides.152

However, the Court conceded that exclusion of a certain race from
serving on a petit jury over a period of time could prove an unconstitu-
tional motive. 153 The Court stated that if a party could show that a
state had systematically used its peremptory challenges over an ex-
tended period to exclude African-Americans, then a prima facie case of

142. 380 U.S. 202 (1965).
143. Swain, 380 U.S. at 209, 221, 228; see infra notes 143-54 and accompanying

text.
144. Swain, 380 U.S. at 221-22.
145. Id.
146. Id. at 212.
147. Id. at 220.
148. Id.
149. Id. at 219.
150. Id. at 219-21.
151. Id. at 219. See DENISE J. ARN, Batson: Beginning of the End of the Peremptory

Challenge?, in DEPr. OF ARMy PAMPHLUT 27-50-209 (May 1990) [hereinafter Am].
152. Swain, 380 U.S. at 219-20.
153. Id. at 223-24; Batson, 476 U.S. at 91-92.
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discrimination may be shown.15 4 With its decision in Swain, the
Court preserved the 700 year old peremptory challenge for another
twenty years. 15 5

In 1986, the Court began to limit the unfettered use of the per-
emptory challenge with its decision in Batson v. Kentucky.' 5 6 James
Kirkland Batson, an African-American, was charged with burglary
and receipt of stolen property.' 5 7 Pursuant to the Kentucky Rules of
Criminal Procedure, the prosecution and defense began peremptory
strikes to finalize jury selection. 15 The prosecution dismissed all four
potential African-American jurors.' 5 9 As a result, the trial court em-
paneled an all white jury.' 60 The trial court convicted Batson on all
counts. 16 1 The Kentucky Supreme Court affirmed the conviction.' 62

On appeal, the United States Supreme Court overruled Swain
with respect to its failure to recognize racial discrimination in the use
of peremptory challenges.' 6 3 The Supreme Court rejected the "crip-
pling burden of proof" placed on the defendant by the reasoning in
Swain.'64 The Court stated that the use of the peremptory challenge
to exclude members of a certain race violated the Equal Protection
Clause of the Constitution.' 6 5 However, in its reasoning, the Court
reaffirmed the underlying principle of Swain that "a State's pur-
poseful or deliberate denial to [African-Americans] on account of race
of participation as jurors in the administration of justice violate[d] the
Equal Protection Clause."' 6 6

The Court in Powers v. Ohio'6 7 extended the holding in Batson
and held that a criminal defendant had standing to object to race-

154. Swain, 380 U.S. at 223-24; Batson, 476 U.S. at 91-92. The Court in Batson
stated that the test in Swain gave the complaining party an extraordinary burden of
proof. Batson, 476 U.S. at 92-93.

155. See supra notes 142-54 and accompanying text; see supra note 2 and accompa-
nying text.

156. 476 U.S. 79 (1986); see infra notes 157-66 and accompanying text.
157. Batson, 476 U.S. at 82.
158. Id. at 82-83 n.2.
159. Id.
160. Id.
161. Id.
162. Id. at 84.
163. Id. at 92-93.
164. Id. at 92.
165. Id. at 93.
166. Id. at 84. In order to prove that an individual has been discriminated against

in the process of jury selection, the burden of proof is on the defendant to show that "he
is a member of a racial group capable of being singled out for differential treatment,"
and that members of his race have been systematically excluded from jury service. Id.
at 94. Once a prima facie case of discrimination is made, the burden of proof shifts to
the state to give an adequate racially-neutral justification for the use of the peremptory
challenge. Id. at 97-98.

167. 499 U.S. 400 (1991).
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based peremptory challenges on behalf of the juror. 168 Larry Jo Pow-
ers was a white man on trial for multiple aggravated murders and
attempted aggravated murder.' 6 9 The prosecution used six of nine
peremptory challenges to remove African-Americans from the jury
over the objections of the defendant.' 70 Race was not implicated in
the crime or the trial' i 7 ' The trial court convicted Powers on all
counts.' 72 The Ohio Court of Appeals and the Ohio Supreme Court
affirmed the conviction. 173

On appeal, the Supreme Court reversed, ruling that a criminal
defendant can raise a third party equal protection claim.1 74 Noting
that it did not matter that all races are equally subject to discrimina-
tion during jury trial, the Court stated that "[t]he suggestion that ra-
cial classifications may survive when visited upon all persons is no
more authoritative today than the case which advanced the theorem,
Plessy v. Ferguson."1 75 The Court also held that a state may not dis-
criminate against individuals during voir dire just because the state
used constitutional means to gather the potential jurors.' 7 6 The
Court reasoned that a "race-based exclusion is no more permissible at
the individual petit jury stage than at the venire stage."' 77

In Edmonson v. Leesville Concrete Co., Inc.,178 the Court went a
step further and extended Batson to civil proceedings.' 79 Thaddeus
Donald Edmonson was an African-American construction worker who
sued his employer for negligence after he was injured on the job.' 8 0

The defendant concrete company used two of its three peremptory
challenges to strike African-American men from the jury.' 8 ' A jury of
eleven whites and one African-American was empaneled and eventu-
ally found against the concrete company.' 8 2 However, the jury also
reduced the plaintiff's jury award by eighty percent because it found
that the plaintiff was contributorily negligent.183  On appeal, the

168. Powers v. Ohio, 499 U.S. 400, 402 (1991).
169. Id.
170. Id. at 403.
171. Id.
172. Id.
173. State v. Powers, No. 87AP-526, 1988 WL 134822 at *15 (Ohio Ct. App.), cert.

granted, 493 U.S. 1068 (1990), rev'd, 499 U.S. 400 (1991); State v. Powers, 536 N.E.2d
1172 (Ohio 1989).

174. Powers, 499 U.S. at 404.
175. Id. at 410 (citing Plessy v. Ferguson, 163 U.S. 537 (1896)).
176. Id. at 409.
177. Id. at 410 (quoting Holland v. Illinois, 493 U.S. 474, 479 (1990)).
178. 500 U.S. 614 (1991).
179. Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614, 616 (1991).
180. Id. at 616-17.
181. Id. at 616.
182. Id. at 617.
183. Id.
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United States Court of Appeals for the Fifth Circuit affirmed. 184 The
Supreme Court reversed.' 8 5

The Court first noted that state action existed because the defend-
ant used peremptory challenges granted by federal statute.'86 Find-
ing the existence of state action, the Court held that the rule in Batson
was controlling.' 8 7 In her dissent, Justice Sandra Day O'Connor criti-
cized the finding of state action. 188 Justice O'Connor disagreed with
the proposition that the existence of a statute was enough to give rise
to state action.189

In Georgia v. McCollum,190 the Court extended Batson to prohibit
a criminal defendant from discriminatorily using the peremptory chal-
lenge. 191 Thomas McCollum, along with other members of his family,
were indicted and charged with assault and battery. 192 During jury
selection, the State of Georgia motioned the court to prohibit McCol-
lum from using his peremptory strikes in a discriminatory manner. 193

The trial court refused to grant the motion, and the Georgia Supreme
Court affirmed on interlocutory appeal.' 94

On subsequent appeal, the Supreme Court reversed, holding that
McCollum was prohibited from using his peremptory challenge in a
racially discriminatory manner.195 In reaching its holding, the Court
upheld its holding in Edmonson and stated that state action existed in
the criminal defendant's use of the peremptory challenge. 196 The
Court also upheld its ruling in Powers and stated that the State of
Georgia had standing to sue.197 With this case, the Court ensured the
prohibition of the racially discriminatory use of the peremptory chal-
lenge in every possible instance. 198

184. Edmonson v. Leesville Concrete Co., Inc., 860 F.2d 1308, 1315 (5th Cir. 1988),
cert. granted, 498 U.S. 809 (1990), rev'd, 500 U.S. 614 (1991).

185. Edmonson, 500 U.S. at 621-22.
186. Id.
187. Id. at 631.
188. Id. at 631-32 (O'Connor, J., dissenting).
189. Id. at 632 (O'Connor, J., dissenting).
190. 112 S. Ct. 2348 (1992).
191. McCollum, 112 S. Ct. at 2359.
192. Id. at 2351.
193. Id.
194. Id. at 2352; State v. McCollum, 405 S.E.2d 688, 689 (Ga. 1991), cert. granted,

502 U.S. 937 (1991), rev'd, 112 S. Ct. 2348 (1992).
195. McCollum, 112 S. Ct. at 2359.
196. Id. at 2356-57.
197. Id. at 2357.
198. See supra notes 156-97 and accompanying text (outlining the Court's treat-

ment of the peremptory challenge); Peters, 53 LA. L. REV. at 1757.
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Gender Discrimination

With this line of holdings, the lower courts began to entertain
whether to extend the holding in Batson to gender and religion. 199 An
early case to address the issue of gender discrimination and the per-
emptory challenge was United States v. Hamilton.200 Henry Hamil-
ton and several other defendants, all of whom were African-American,
were charged with multiple drug related violations. 201 The federal
government used seven of its eight peremptory strikes to remove Afri-
can-American members from the jury.20 2 The United States District
Court for the District of South Carolina convicted all defendants as
charged. 20 3 While the case was on appeal to the United States Court
of Appeals for the Fourth Circuit, the Supreme Court decided Batson
and the Fourth Circuit remanded the case for a hearing regarding the
government's reasons for striking the African-American jurors. 20 4

The government claimed that three of its strikes were used because
the potential jurors were women.20 The trial court determined that
the government had given racially neutral reasons for use of all of the
government's strikes. 206 Hamilton appealed again claiming that Bat-
son precluded use of the peremptory challenge on the basis of
gender.207

On appeal, the Fourth Circuit affirmed the trial court, refusing to
extend the reasoning of Batson to gender.208 The court explained that
it could not find anything in Batson that required the court to invali-
date the use of the peremptory challenge on the basis of gender.20 9

The court noted that Batson had relaxed the standard of Swain in re-
gards to race, but not to gender.210 The court stated that "[wihile the
strictures of the Equal Protection Clause undoubtedly apply to pro-
hibit discrimination due to gender in other contexts, there is no evi-
dence to suggest the Supreme Court would apply normal equal
protection allowance principles to the unique situation involving per-
emptory challenges. "211

199. See supra note 10 and accompanying text.
200. 850 F.2d 1038, 1040 (4th Cir. 1988), cert. denied, 493 U.S. 1069 (1990). Hamil-

ton was argued in February of 1988 and decided in June of 1988. Hamilton, 850 F.2d at
1038.

201. Id. at 1039.
202. Id.
203. Id.
204. Id. at 1039-40.
205. Id. at 1041.
206. Id. at 1040.
207. Id.
208. Id. at 1042.
209. Id.
210. Id.
211. Id.
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However, in United States v. De Gross,212 the United States Court
of Appeals for the Ninth Circuit extended the reasoning of Batson to
include the use of peremptory challenges on the bapis of gender.213

Juana Espericueta De Gross was charged with three counts of aiding
and abetting in the transportation of an illegal alien.214 During voir
dire, the government objected to De Gross' use of a peremptory chal-
lenge to strike a male. 2 15 Similarly, De Gross objected to the govern-
ment's use of a peremptory challenge to strike a Hispanic.216 The
court required each party to state a reason for its strike.217 The gov-
ernment claimed that it struck the Hispanic because the government
wanted a better balance of men and women on the jury, while De
Gross could not articulate a reason for her strike.218 The trial court
affirmed the government's strike but disallowed De Gross' strike.219

The empaneled jury convicted De Gross on two of three counts.220

On appeal, De Gross claimed that the trial court erred in its rul-
ing on both objections to the use of the peremptory challenge. 221 The
Ninth Circuit reversed the conviction and remanded the case for a
new trial.222 The Ninth Circuit first ruled that the government had
standing to make the objection.223 The court then reasoned that per-
emptory challenges which are used on the basis of gender do not fur-
ther the important interest in obtaining a fair and impartial trial
because they are based on the assumption that a person is unqualified
to serve on the jury because of their gender.224 The court then ad-
dressed the government's use of its peremptory challenge. 225 The
court noted that while the government had given a racially neutral
reason for the use of the peremptory challenge, the reason was not
gender neutral and, therefore, could not be sustained. 226

The United States Court of Appeals for the Fifth Circuit in United
States v. Broussard disagreed with De Gross.2 27 Paul D. Broussard

212. 913 F.2d 1417 (9th Cir. 1990).
213. De Gross, 913 F.2d at 1422.
214. Id: at 1419.
215. Id.
216. Id.
217. Id.
218. Id. at 1419-20.
219. Id.
220. Id. at 1419.
221. Id. at 1420.
222. Id. at 1426.
223. Id. at 1421. The court also acknowledged that the defendant's use of the per-

emptory challenge constituted state action. Id. at 1423.
224. De Gross, 913 F.2d at 1422.
225. Id. at 1425.
226. Id. at 1426.
227. 987 F.2d 215, 217 (5th Cir. 1993); see infra notes 228-35 and accompanying

text.
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was charged with possession of marijuana with intent to distribute
and use of a weapon to commit a felony.228 At trial, Broussard used
two peremptory challenges to strike females from the jury.229 After
requiring Broussard to state a reason for the challenges, the court de-
nied the strikes.230 On appeal, Broussard claimed that the Batson de-
cision did not extend to the use of peremptory challenges based on
gender.2

31

In refusing to extend Batson to gender, the Fifth Circuit reasoned
that the Supreme Court did not require the extension of Batson to the
use of the peremptory challenge based on gender.232 The court noted
that race is different from gender and is accordingly afforded a higher
level of scrutiny.233 The court distinguished the holding in De Gross,
which extended the reasoning of Batson to gender, by noting that
there are legitimate differences between the genders and this is evi-
denced by the differing levels of constitutional scrutiny to which they
are subject.234 The court reasoned that the importance of the peremp-
tory challenge in the judicial system was too great to rule
otherwise.

235

In Murphy v. State,236 the Alabama Court of Criminal Appeals
also refused to extend Batson's reasoning to include the use of the per-
emptory challenge on the basis of gender. 237 Anthony Paul Murphy
was charged and convicted of first degree sodomy and first degree sex-
ual assault.238 On appeal, he claimed that the State of Alabama im-
properly used its peremptory challenges to strike women from the
jury.239 Relying on a long line of state precedent, the trial court sim-
ply refused to extend the reasoning in Batson to include peremptory
challenges based on gender.240 The Alabama Supreme Court refused
to grant a writ of certiorari. 241

228. Broussard, 987 F.2d at 217.
229. Id.
230. Id.
231. Id.
232. Id. at 220.
233. Id. at 218.
234. Id. at 219-20.
235. Id. at 218; contra Note, Beyond Batson: Eliminating Gender-Based Peremptory

Challenges, 105 HARv. L. REV. 1920, 1922 (1992) (arguing that Batson's reasoning
should extend to gender); Deborah L. Forman, What Difference Does It Make? Gender
and Jury Selection, 2 UCLA WoMEN's L.J. 35, 56-67 (1992) (arguing that Batson's rea-
soning should be extended to gender).

236. 596 So. 2d 42 (Ala. Crim. App. 1992), cert. denied, 113 S. Ct. 86 (1992).
237. Murphy, 596 So. 2d at 43.
238. Id.
239. Id.
240. Id.
241. Ex Parte Murphy, 596 So. 2d 45 (Ala. 1992); see supra notes 44-46 and accom-

panying text.
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LEVEL OF CONSTITUTIONAL SCRUTINY UNDER THE EQUAL PROTECTION
CLAUSE

Racial discrimination has been prevalent throughout the history
of our nation.24 2 Even the Supreme Court permitted racial discrimi-
nation during our nation's formative years.2 43 However, racial dis-
crimination is unconstitutional and the Court has subjected it to strict
scrutiny in its effort to combat the effects of racial discrimination. 24 4

However, not all forms of discrimination are scrutinized as intensely
as racial discrimination.

24 5

Initially, the Court afforded discrimination based on gender only
rationality review.2 46 However, the Court soon began to strike down
discrimination based on gender.2 47 At one point, the Court even af-
forded gender discrimination strict scrutiny.248 However, the Court
soon retreated from that position in favor of intermediate level
review.

2 4 9

In Craig v. Boren,25 0 the Court addressed the constitutionality of
an Oklahoma statute which prohibited the sale of 3.2% beer to males
under the age of twenty-one, but only required females to be over
eighteen. 25 1 Craig was a male between the age of eighteen and

242. See Broussard, 987 F.2d at 218-19.
243. See Dred Scott v. Sandford, 60 U.S. 393, 423 (1856) (holding that no African-

American was a citizen of the United States); Plessy v. Ferguson, 163 U.S. 537 (1896)
(holding that a Louisiana law that provided for separate-but-equal railroad accommoda-
tions for white and African-American passengers was not unconstitutional).

244. See Batson, 476 U.S. at 85 (holding that race-based peremptory challenges are
unconstitutional).

245. See Craig v. Boren, 429 U.S. 190 (1976) (applying intermediate scrutiny to gen-
der discrimination). Gender discrimination had been analyzed on all three levels of con-
stitutional scrutiny before the Supreme Court finally settled on intermediate review.
See infra notes 246-48 and accompanying text. Under strict scrutiny, the burden of
proof is on the State to prove that it has a compelling interest in discriminating on the
basis of gender, and that the State is using the least restrictive alternative available.
See Reed v. Reed, 404 U.S. 71 (1971) (using strict scrutiny to strike down a statute that
preferred men over women as administrators of estates). Under intermediate scrutiny,
the burden of proof is also on the State to prove that it has an important interest in its
discriminatory behavior and that its means are substantially related to that interest.
See Frontiero v. Richardson, 411 U.S. 677, 682 (1973) (using intermediate scrutiny to
strike down a statute that allowed male members of the armed forces to claim their
wives as dependents, but disallowed female members of the armed forces from claiming
their husbands as dependents). Under the rational relationship test, the burden of
proof is on the defendant and the State's restriction merely needs to bear a rational
relationship to its purpose. See Goesaert v. Cleary, 335 U.S. 464, 466-67 (1948) (using
rational relationship review to uphold a Michigan law that forbade women from tending
bar unless they were the daughter or wife of the male tavern owner).

246. See Goesaert, 335 U.S. at 466-67.
247. See Reed, 404 U.S. at 71.
248. See Frontiero, 411 U.S. at 682.
249. See infra notes 250-54 and accompanying text.
250. 429 U.S. 190 (1976).
251. Craig, 429 U.S. at 192.
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twenty-one who sought to buy 3.2% "nonintoxicating" beer. 25 2 Craig
and a licensed vendor of the beer, Whitener, complained that the stat-
ute was unconstitutional because it "constituted invidious discrimina-
tion against males eighteen and twenty years of age."2 53 The United
States District Court for the Western District of Oklahoma found the
statute constitutional. 254

On appeal, the Supreme Court held the statute unconstitu-
tional.255 The Court announced that in order for a statute that dis-
criminates on the basis of gender to be constitutional, the statute
must serve an important governmental objective and must be sub-
stantially related to that objective. 256 The Court noted that the prof-
fered government objective of the "enhancement of traffic safety" was
indeed important. 257 However, the Court ruled that the statute was
not substantially related enough to achieve the State's objective be-
cause the statistics that Oklahoma proffered to prove the relationship
between gender and traffic safety were too "dubious" to support such a
"broad sociological proposition."258

ANALYSIS

In J.E.B. v. Alabama,25 9 the United States Supreme Court ruled
that the use of a peremptory challenge against prospective jurors
based on their gender violated the Equal Protection Clause of the
Fourteenth Amendment to the United States Constitution. 260 In or-
der to reach such a result, the Supreme Court relied on Batson v. Ken-
tucky261 and its progeny.262 However, the Court's reliance on Batson
creates two main points of criticism.263 First, in relying on Batson,
the Court did not complete the required intermediate scrutiny analy-
sis. 26 4 Second, although the Court refused to declare the peremptory
challenge unconstitutional on its face, the Court's extension of Batson
to gender effectively puts an end to the 700 year old peremptory
challenge.

265

252. Id.
253. Id.
254. Walker v. Hall, 399 F. Supp. 1304, 1314 (W.D. Okla. 1975), prob. juris. noted,

423 U.S. 1047 (1976), rev'd sub nom., Craig v. Boren, 429 U.S. 190 (1976).
255. Craig, 429 U.S. at 209-10.
256. Id. at 197-99.
257. Id. at 199-200.
258. Id. at 200-04.
259. 114 S. Ct. 1419 (1994).
260. J.E.B. v. Alabama, 114 S. Ct. 1419, 1429 (1994).
261. 476 U.S. 79 (1986).
262. See infra notes 282-88 and accompanying text.
263. See infra notes 266-356 and accompanying text.
264. See infra notes 266-308 and accompanying text.
265. See infra notes 309-56 and accompanying text.
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INTERMEDIATE SCRUTINY ANALYSIS

The Court in J.E.B. addressed whether the peremptory challenge
could withstand intermediate judicial scrutiny.266 In order to with-
stand intermediate judicial scrutiny, the use of the peremptory chal-
lenge must further an important state interest. 267 The use of the
challenge must also further that interest in a way that is substantially
related to that interest.268 The peremptory challenge meets both
parts of the test.2 6 9

The State's Interest in a Fair Trial

The Court in J.E.B. held that the only important interest that the
State of Alabama could offer in support of its use of the peremptory
challenge was that of securing a fair and impartial trial.270 While the
Court in J.E.B. did not expressly state that the gender-based peremp-
tory challenge served this important end, the Court did not deny it.271

History itself supports the argument that the gender-based peremp-
tory challenge contributed to the "administration of justice."272

The Relationship Between the Peremptory Challenge and the State's
Interest

The Court in J.E.B. asked whether the use of the peremptory
challenge against a prospective juror on the basis of a juror's gender
substantially furthered the State's interest in administering a fair and
impartial trial.2 73 The Court ultimately concluded that it did not.2 74

One of the reasons the Court gave for holding that the discriminatory
use of peremptory challenges did not promote fair trials was because
the use may create an appearance that one gender is not afforded "full
participation" in the judicial process.275

However, the United States Court of Appeals for the Fifth Circuit
had previously rejected this argument in United States v. Brous-
sard.2 76 The Fifth Circuit in Broussard stated that "full community
participation is not disserved by the centuries old system of

266. JE.B., 114 S. Ct. at 1425-26.
267. Craig v. Boren, 429 U.S. 190, 197 (1976).
268. Id.
269. J.E.B., 114 S. Ct. at 1426 n.8.
270. Id.
271. See id. at 1425-26.
272. United States v. Broussard, 987 F.2d 215, 218 (5th Cir. 1993) (quoting Batson

v. Kentucky, 476 U.S. 79, 98-99 (1986)).
273. J.E.B., 114 S. Ct. at 1426.
274. Id. at 1425 n.6.
275. Id. at 1427.
276. 987 F.2d 215, 220 (1993).
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strikes."277 The court explained that the numerical randomness of
jury selection ensured full community participation. 278 The court
noted that gender by itself does not make a person a numerical minor-
ity.279 Thus, the court reasoned that full participation by the genders
was not precluded by the use of the peremptory challenge.280 In any
event, the court reasoned that full participation was a misnomer be-
cause all persons cannot serve.281

The Court in J.E.B. also relied on Batson to reach the conclusion
that the peremptory challenge did not further the State's substantial
interest in providing a fair and impartial trial.282 However, the
Court's reliance on Batson was too great.283 Batson did not demand
that its reasoning include the lesser scrutinized classes such as gen-
der.28 4 Chief Justice Rehnquist, in his dissenting opinion in J.E.B.,
pointed out that all previous cases involving the discriminatory use of
peremptory challenges involved racial discrimination. 28 5 Chief Jus-
tice Rehnquist stated that the reason racial discrimination is afforded
higher scrutiny is that the eradication of racial discrimination is the
core purpose of the Fourteenth Amendment and racial discrimination
is a more pervasive problem than gender discrimination. 286

The United States Court of Appeals for the Fourth Circuit fol-
lowed this reasoning in United States v. Hamilton.28 7 In Hamilton
the Fourth Circuit stated:

Clearly, if the Supreme Court in Batson had desired, it could
have abolished the peremptory challenge ... on the basis of
race, gender, age or other group classification. A careful ex-
amination of the Batson opinion, however, leads . . . to the
firm conclusion that, in light of the important position of the
peremptory challenge in our jury system, the Court intended
Batson to apply to prohibit the exercise of peremptory chal-
lenges on the basis of race only.28 8

277. Broussard, 987 F.2d at 219.
278. Id.
279. Id. at 220.
280. Id. at 219.
281. Id.
282. J.E.B., 114 S. Ct. at 1426-29. As a result of this reasoning the Court never

completed the intermediate scrutiny analysis. Id. at 1428-29.
283. See infra notes 285-309 and accompanying text.
284. See J.E.B., 114 S. Ct. at 1435 (Rehnquist, C.J., dissenting); Broussard, 987

F.2d at 218; United States v. Hamilton, 850 F.2d 1038, 1042-43 (4th Cir. 1988), cert.
denied, 493 U.S. 1069 (1990); State v. Culver, 444 N.W.2d 662, 666 (Neb. 1989).

285. J.E.B., 114 S. Ct. at 1435 (Rehnquist, C.J., dissenting).
286. Id.
287. 850 F.2d 1038, 1042-43 (4th Cir. 1988), cert. denied, 493 U.S. 1069 (1990).
288. Hamilton, 850 F.2d at 1042-43. In State v. Davis, the court used the same

rationale to refuse to extend Batson to religious-based peremptory challenges. State v.
Davis, 504 N.W.2d 767, 771 (Minn. 1993), cert. denied, 114 S. Ct. 2120 (1994).
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Moreover, in its reliance on Batson, the Court in J.E.B. disre-
garded the reasoning of Swain.28 9 However, Batson only overruled
Swain to the extent that it created an insurmountable standard on
which to prove racial discrimination. 290 The Court in Batson offered
no invitation to extend its disapproval of Swain to peremptory chal-
lenges used against groups not subject to strict scrutiny.291 Thus, as
applied to gender, the reasoning in Swain was - at the time of J.E.B.
- still valid.29 2

Furthermore, the Court in J.E.B. premised its reasoning with a
long and historical discussion of the exclusion of women from jury ser-
vice.2 93 However, the historical exclusion of women from jury duty
did not mandate the extension of Batson to gender.294 The Court ad-
dressed the exclusion of women from the jury nearly twenty years ago
and Congress dealt with the problem by passing the Civil Rights Act
of 1957, which ensured that women could not be excluded from federal
jury service.295 Additionally, Justice Scalia noted in his dissent that
the discrimination involved in J.E.B. was discrimination against men,
not women.296 In this light, the Court's discussion in J.E.B., as Jus-
tice Scalia argued, was mostly irrelevant. 297

Finally, the Court in J.E.B. did not adequately address how the
administration of the preemptory challenge served the state's interest
in a fair trial.298 The Court, in its opinion, contradicts itself in re-
gards to the effect on the administration of the peremptory chal-
lenge.299 The dissenting Justices pointed out the contradiction in the
Court's ruling.300 The use of the peremptory challenge is afforded to
both parties in a lawsuit.30 ' Granted, this in itself may not matter in
the constitutional analysis. 30 2 However, this reinforces the idea that
the peremptory challenge furthered the state of Alabama's substantial

289. J.E.B., 114 S. Ct. at 1419-30.
290. Batson, 476 U.S. at 92-93; see Broussard, 987 F.2d at 218; Hamilton, 850 F.2d

at 1042.
291. See supra notes 208-11 and accompanying text.
292. See supra notes 291-92 and accompanying text; Broussard, 987 F.2d at 220.
293. J.E.B., 114 S. Ct. at 1422-25.
.294. Broussard, 987 F.2d at 220.
295. Id. (citing Taylor v. Louisiana, 419 U.S. 522 (1975); Civil Rights Act of 1957, 28

U.S.C. § 1861 (1964)). Section 1861 states that "all citizens shall have the opportunity
to be considered for service on grand and petit juries in the district courts of the United
States." 28 U.S.C. § 1861 (1964) (emphasis added).

296. J.E.B., 114 S. Ct. at 1436 (Scalia, J., dissenting).
297. Id.
298. See infra notes 300-04 and accompanying text.
299. J.E.B., 114 S. Ct. at 1437 (Scalia, J., dissenting).
300. Id.
301. Id.
302. Powers v. Ohio, 499 U.S. 400, 410 (1991).
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interest in obtaining a fair trial because both parties could balance
and further offset the other's discriminatory strikes.303

In J.E.B., the peremptory challenge worked just as it should.30 4

The function of the peremptory challenge is to allow both sides to off-
set the effects of the other side's bias and prejudice.305 As Justice
Scalia pointed out, J.E.B. used the majority of his strikes to remove
women from the panel, while the State used most of their strikes to
remove men from the panel.30 6 Women were not systematically
struck from the jury because they were perceived as being unqualified
as a class, but rather they were struck peremptorily because J.E.B.
did not find them well disposed to his particular case.30 7 Therefore, as
Justice Scalia reasoned, this did not result in discrimination, but
rather furthered the purpose of the peremptory challenge.308

THE DEMISE OF THE PEREMPTORY CHALLENGE

In its decision in J.E.B., the Court stated that it "[did] not weigh
the value of peremptory challenges as an institution against [its] as-
serted commitment to eradicate invidious discrimination." 30 9 Instead,
the Court noted the underlying value of the peremptory challenge, and
attempted to save it from future constitutional conflicts by limiting its
applicability within the boundaries of the Equal Protection Clause.310

The Court stated that its conclusion that litigants may not use the
peremptory challenge in a discriminatory manner "does not imply the
elimination of all peremptory challenges."311 The Court reinforced
this by stating that just because a reason is required to be given, the
reason does not have to be enough to justify a "for cause" challenge. 312

However, despite the Court's affirmation of the peremptory challenge,
the question still remains whether the Court saved the peremptory
challenge.31 3 In reality, it appears that the Court might have invali-
dated the peremptory challenge, and the Court's failure to admit it

303. J.E.B., 114 S. Ct. at 1437-38 (Scalia, J., dissenting).
304. See infra notes 303-09 and accompanying text.
305. Swain v. Alabama, 380 U.S. 202, 219 (1965). In Swain, the Court stated that

"[tihe function of the [peremptory] challenge is not only to eliminate extremes of partial-
ity on both sides, but to assure the parties that the jurors before whom they try the case
will decide on the basis of the evidence placed before them, and not otherwise." Id.

306. J.E.B., 114 S. Ct. at 1436 (Scalia, J., dissenting).
307. Id. at 1437.
308. Id.
309. Id. at 1425-26.
310. Id. at 1426 & 1426 n.7.
311. Id. at 1429.
312. Id. at 1430.
313. See infra notes 314-56 and accompanying text.
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will cause confusion as attorneys and judges try to work within the
guidelines of J.E.B.314

Historically, attorneys have used their peremptory challenges for
many different reasons.315 Attorneys have used the challenge to alter
the make-up of the jury.316 Some attorneys have played a "numbers
game," where they believed that a jury may be altered through the use
of the peremptory challenge to weigh the jury in favor of conviction or
acquittal. 317 Some attorneys have struck peremptorily on the basis
education, work experience, family composition, or other information
that they learn about the jurors through voir dire questionnaires. 318

Some attorneys exercise the challenge for unexplainable reasons such
as their knowledge of "the ways of the world," or their gut feeling.319

At one time, the Supreme Court once recognized the inherent
dangers of scrutinizing the peremptory challenge. 320 In Swain v. Ala-

314. See supra notes 309-13 and accompanying text; Deborah L. Forman, What Dif-
ference Does It Make? Gender and Jury Selection 2 UCLA WoMEN's L.J. 35, 56-67
(1992).

315. See infra notes 316-19 and accompanying text.
316. ARN, supra note 151, 27-50-209.
317. ARN, supra note 151, 27-50-209.
318. ARN, supra note 151, 27-50-209.
319. ARN, supra note 151, 27-50-209.
320. See infra notes 321-23 and accompanying text. Perhaps an explanation for the

change in the Court's attitude, besides a change in the Court's structure, is that the
sophisticated means of probing into the human mind have enlightened the legal com-
munity. J.E.B., 114 S. Ct. at 1426 n.9. The Court in J.E.B. reviewed several studies
that analyze the way men and women react in jury trials. Id. The Court pointed out
that most of the studies reveal that gender plays no identifiable role in decision making
during jury service. Id. The Court also noted that the studies do not conclude that
gender is a factor which causes females or males to favor the defense or the prosecution.
Id. In his concurring opinion, Justice Anthony Kennedy agreed and stated out that "a
juror sits not as a representative of a racial or sexual group but as an individual citi-
zen." Id. at 1434 (Kennedy, J., concurring).

However, not even Justice O'Connor subscribed to this scientific approach. Id. at
1432 (O'Connor, J., concurring). Justice O'Connor felt that it was simply a matter of
common sense. Id. She stated that "one need not be a sexist to share the intuition that
in certain cases a person's gender and resulting life experience will be relevant to his or
her view of the case. 'Jurors are not expected to come into the jury box and leave behind
all that their human experience has taught them.'" Id. (quoting Beck v. Alabama, 447
U.S. 625, 642 (1980)).

Chief Justice Rehnquist, in his dissenting opinion, also acknowledged that individ-
uals' differing attitudes are based on their own experiences. Id. at 1435 (Rehnquist,
C.J., dissenting). Chief Justice Rehnquist noted that 'the two sexes differ, both biologi-
cally and, to a diminishing extent, in experience. It is not merely 'stereotyping' to say
that these differences may produce a difference in outlook which is brought to the jury
room." Id. Furthermore, '[common human experience, common sense, psychosociologi-
cal studies, and public opinion polls tell us that it is likely that certain classes of people
statistically have predispositions that would make them inappropriate jurors for partic-
ular kinds of cases." Hamilton, 850 F.2d at 1042. Although Justice Scalia pointed out
that the Court's use of statistics disregarded the Court's earlier findings in the Sixth
Amendment cases, he took the same common sense approach as Justice O'Connor.
J.E.B., 114 S. Ct at 1436 (Scalia, J., dissenting). Justice Scalia would rather ignore
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bama,321 the Court noted that because of the importance of the per-
emptory challenge in obtaining a fair trial, it would be improper to
hold that the Constitution requires that the reasons for its use be sub-
ject to scrutiny.322 The Court acknowledged the fact that the peremp-
tory challenge is "exercised on grounds normally thought irrelevant to
legal proceedings or official action, namely, the race, religion, nation-
ality, occupation or affiliations of people summoned for jury duty."3 23

Ruling otherwise, the Court stated, would invalidate the peremptory
challenge because it would subject it to scrutiny and reasonable-
ness.32 4 Chief Justice Burger, in his dissenting opinion in Batson,
stated that "[alnalytically, there is no middle ground: A challenge
either has to be explained or it does not. It is readily apparent, then,
that to permit inquiry into the basis for a peremptory challenge would
force 'the peremptory challenge [to] collapse into the challenge for
cause.' "325

After Batson, Edmonson v. Leesville Concrete Co., Inc,326 Powers
v. Ohio,3 2 7 and Georgia v. McCollum, 328 it appeared that the Court
had markedly impaired the use of the peremptory challenge. 329 The
cumulative effect of these decisions was to hinder the peremptory
challenge from functioning as it once did.33 0 However, the peremp-
tory challenge was able to survive the scrutiny required by Batson in
order to erase racial discrimination. 331 While this limited scrutiny did
not fatally wound the purpose of the challenge, further inquiries based
on gender, as required by J.E.B., could:

statistics and "credit the perceptions of experienced litigators who have had money on
the line." Id.

On the other hand, it has been argued that the peremptory challenge can exist with
judicial scrutiny. Note, Beyond Batson: Eliminating Gender-Based Peremptory Chal-
lenges, 105 HARv. L. REV. 1920, 1922 (1992). It is argued that "what makes race- and
gender-based peremptories unconstitutional, although other peremptories are not, is
their reinvocation of the historic exclusion of blacks and women from the rights of citi-
zenship." Id. at 1928. It is further argued that the unconstitutionality of race- and
gender-based peremptory challenges do not result in the elimination of all peremptory
challenges because other challenges, although perpetuated on group stereotypes, do not
remind us of or reestablish a historic denial of political rights. Id. at 1935. The Court in
J.E.B. seems to follow this approach. See J.E.B., 114 S. Ct. at 1429.

321. 380 U.S. 202 (1965).
322. Swain, 380 U.S. at 222.
323. Id. at 220.
324. Id. at 222.
325. Batson, 476 U.S. at 127. (Burger, C.J., dissenting) (quoting United States v.

Clark, 737 F.2d 679, 682 (7th Cir. 1984)).
326. 500 U.S. 614 (1991).
327. 499 U.S. 400 (1991).
328. 112 S. Ct. 2348 (1992).
329. J. Christopher Peters, Note, Georgia v. McCollum: It's Strike Three for Peremp-

tory Challenges, But is it Bottom of the Ninth?, 53 LA. L. REV. 1723, 1757 (1993).
330. ARN, supra note 151, 27-50-209.
331. ARN, supra note 151, 27-50-209.
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[I]f the use of gender as a criterion for exercising peremptory
challenges is prohibited, all such challenges will become in-
herently suspect. Opposing counsel could demand an alterna-
tive explanation for every challenge exercised. The damage
to the peremptory challenge, a vital component of trial by
jury, would be enormous, if not fatal.3 32

By requiring a striking party to state a cause for the use of the per-
emptory challenge, the Court has undermined the concept of the chal-
lenge.3 33 By definition, the peremptory challenge was one that was
used without explanation.3 34 The challenge was historically used
without judicial scrutiny.3 3 5 After J.E.B., a party has to articulate a
reason for something that Sir William Blackstone deemed inarticul-
able.33 6 Attorneys are no longer free to rely on their instincts in jury
selection. 3 37 They are no longer free to "intuit."338

If the Court's justification for limiting the peremptory challenge is
that the peremptory challenge has historically excluded the rights of
citizenship from individuals, then peremptory strikes based on reli-
gion, alienage, political affiliation, illegitimacy or any other classifica-
tion that is subject to heightened scrutiny would be
unconstitutional.3 3 9 The Court in J.E.B. even implies that anything
subject to heightened scrutiny would not be tolerated as a target for
the peremptory challenge by stating that the peremptory challenge
would still be valid against a number of people. 340 However, this rea-

332. Culver, 444 N.W.2d at 666 (quoting State v. Oliviera, 534 A.2d 867, 870 (R.I.
1987)).

333. See J.E.B., 114 S. Ct. at 1431 (O'Connor, J., concurring); Id. at 1438 (Scalia, J.,
dissenting).

334. Swain, 380 U.S. at 220.
335. See supra notes 114-17 and accompanying text.
336. J.E.B., 114 S. Ct. at 1431 (O'Connor, J., concurring).
337. Peters, 53 LA. L. Rv. at 1757; Swain, 380 U.S. at 222.
338. ARN, supra note 151, 27-50-209.
339. J.E.B., 114 S. Ct. at 1439 (Scalia, J., dissenting). In his dissent to the denial of

certiorari to Davis v. Minnesota, Justice Clarence Thomas stated that:
[G]iven the Court's rationale in J.E.B., no principled reason immediately ap-
pears for declining to apply Batson to any strike based on a classification that is
accorded heightened scrutiny.... The Court's decision in J.E.B. was explicitly
grounded on a conclusion that peremptory strikes based on sex cannot survive
"heightened scrutiny" under the [Equal Protection] Clause because such
strikes "are not substantially related to an important government objective."

Davis v. Minnesota, 114 S. Ct. 2120, 2121 (1994) (Thomas, J., dissenting) (citations
omitted) (refusing to grant certiorari to decide whether religious-based peremptory
challenges violate the Constitution). In New York the Appellate Division has held that
the standard in Batson was not met when a prosecutor used a peremptory challenge to
exclude an African-American because she was a social worker. People v. Bennett, 614
N.Y.S.2d 430, 432 (N.Y. App. Div. 1994). The court said that a potential juror's employ-
ment was not a sufficient reason to use a strike when other jurors in similar occupations
were not struck. Id.

340. J.E.B., 114 S. Ct. at 1429.
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soning begs the finding that all heightened scrutiny classes are pro-
tected from the reach of the peremptory challenge. 341

The Court raised legitimate constitutional reasons for limiting
discrimination on the basis of race and gender in the courtroom.342

The Court reasoned that such discrimination "causes harm to the liti-
gants, the community, and the individual jurors who are wrongfully
excluded from participation in the judicial process."343 Judicial pro-
ceedings which are conducted in a discriminatory manner raise con-
cerns about the fairness of such proceedings. 344 Verdicts that result
from such proceedings will not be accepted.3 45 Discrimination in jury
selection may create the lasting impression that the courts have ac-
quiesced in allowing juries to be stacked by the exclusion of particular
groups of individuals. 346

However, these reasons could support the exclusion of the per-
emptory challenge entirely.3 47 It would not be difficult for an attorney
to assert a facially neutral (but gender-biased) explanation for using a
peremptory challenge.3 48 The Court does not require the attorneys'
reason to be a good one, it just has to be nondiscriminatory. 349 The
Court in Batson provided examples of nondiscriminatory reasons that
would be sufficient to preserve the use of the challenge including the
juror's age, the juror's lack of communicative skills, or the juror's in-
ability to crack a smile. 350 In some instances, an attorney might just
convince himself that his motives are nondiscriminatory. 351 Such rea-
sons would allow a prosecutor's or judge's own conscious or subcon-
scious racial bias to escape the confines of the Fourteenth
Amendment. 352 Supporters of this "inherent bias" argument could ar-
gue that this risk outweighs the challenge's "very old credentials" and
its general acceptance in trials by jury.3 53 For example, Justice Mar-
shall, in his concurrence in Batson, stated that "[tihe inherent poten-
tial of peremptory challenges to distort the jury process by permitting
the exclusion of jurors on [discriminatory] grounds should ideally lead
the Court to ban them entirely from the criminal justice system."354

341. Id. See id. at 1437 (Scalia, J., dissenting).
342. See infra notes 343-45.
343. J.E.B., 114 S. Ct. at 1427.
344. Id. (quoting Edmonson, 500 U.S at 628).
345. Id. (quoting Powers, 499 U.S. at 412).
346. Id.
347. See infra notes 347-53 and accompanying text.
348. See infra notes 349-51 and accompanying text.
349. Batson, 476 U.S. at 106 (Marshall, J., concurring).
350. Id. at 106 (Marshall, J., concurring).
351. Id.
352. Id.
353. Id. at 108 (quoting Swain, 380 U.S. at 212).
354. Id. at 107 (Marshall, J., concurring).
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The Court's reasoning in J.E.B. is confusing because it supported
the peremptory challenge yet provided reasons which would justify its
abolishment.3 5 5 The one thing that is clear is that the Court was not
ready to invalidate the peremptory challenge on its face.3 56 However,
in refusing to do so, the Court seems to have invalidated the peremp-
tory challenge in practice.3 57

CONCLUSION

In J.E.B. v. Alabama,3 5 s the United States Supreme Court held
that the Equal Protection Clause of the Fourteenth Amendment to the
United States Constitution forbids the use of the peremptory chal-
lenge based solely on gender.3 59 In its holding, the Supreme Court did
not invalidate the peremptory challenge per se.360 By trying to limit
its holding to only the discriminatory use of the challenge based on
gender, the Court seemingly reaffirmed the basic function of the per-
emptory challenge.

However, in practice, the Court spelled out the demise of the 700-
year-old peremptory challenge. By extending the decision in Batson v.
Kentucky,3 6 1 the Court in J.E.B. has eroded the peremptory challenge
into a challenge for cause.3 62 Now, anytime an attorney uses a per-
emptory challenge to strike a person, the attorney must be able to as-
sert a gender neutral explanation for his strike. By requiring such an
explanation, the Court robbed the peremptory challenge of its basic
nature of being a challenge without cause.

Although the Supreme Court made a logical step in its extension
of Batson, such a step was not mandated by Batson. As a result, the
lower courts will likely be inundated with invitations to restrict the
use of the peremptory challenge against persons because of their reli-
gion, alienage, or any other group classification which is afforded
heightened scrutiny. If the Court really wanted to save the peremp-
tory challenge, it should have ruled differently. Otherwise, when the
Court is faced with one of these new challenges to the peremptory
strike, it should just admit what is already true, and invalidate the
use of the peremptory challenge in the courts of the United States.
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355. See supra notes 309-14 & 346-53 and accompanying text.
356. See supra notes 309-14 and accompanying text.
357. See supra notes 313-53 and accompanying text.
358. 114 S. Ct. 1419 (1994).
359. J.E.B. v. Alabama, 114 S. Ct. 1419, 1429 (1994).
360. See supra notes 310-15 and accompanying text.
361. 476 U.S. 79 (1986).
362. Batson v. Kentucky, 476 U.S. 79, 127 (Burger, C.J., dissenting).
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