
THE "CAPTAIN OF THE SHIP" SETS SAIL IN
NEBRASKA: LONG v. HACKER

Similes sometimes help explain a factual situation, but in
legal writing, phrases have a way of being canonized and of
growing until they can stand and walk independently of the
usual general rules.... A phrase begins life as a literary ex-
pression; its felicity leads to its lazy repetition; and repetition
soon establishes it as a legal formula, undiscriminatingly
used to express different and sometimes contradictory ideas.

Justice Frankfurter1

INTRODUCTION

In the early 1900s, patients who had been injured by operating
room assistants experienced difficulty obtaining compensation from
either hospitals or surgeons. 2 To circumvent this problem, the Penn-
sylvania Supreme Court articulated the "Captain of the Ship" doc-
trine.3 This doctrine held surgeons responsible for any negligent
conduct in the operating room just as a captain of a ship is responsible
for the actions of its crew.4 This theory of recovery may have afforded
patients some compensation; yet, with the rise of comprehensive in-
surance, the doctrine of respondeat superior, and the abolition of the
charitable immunity doctrine, courts no longer need to invoke this
doctrine to compensate plaintiffs.5

1. Tiller v. Atlantic Coast Line R.R. Co., 318 U.S. 54, 68 (1943).
2. Stephen H. Price, The Sinking of the "Captain of the Ship": Reexamining the

Vicarious Liability of an Operating Surgeon for the Negligence of Assisting Hospital Per-
sonnel, 10 J. LEGAL MED. 323, 332 (1989) (stating that "[blecause these charitable hospi-
tals generally were immune from vicarious liability under the doctrine of respondeat
superior, an injured patient's prospects of recovery frequently were limited to hospital
employees who simply were unable to pay for a substantial award of damage"). "When
[charitable immunity] applies, a plaintiff will not recover from a hospital because of an
injury occasioned by the acts of negligent employees. It therefore becomes more impor-
tant to show that the physician was the 'special employer' of the hospital employee who
caused the injury." Lynn D. Lisk, A Physician's Respondeat Superior Liability for Negli-
gent Acts of Other Medical Professionals - When the Captain Goes Down Without the
Ship, 13 U. Aax .rLE ROCK L.J. 183, at 195-96 (1991).

3. Thomas v. Raleigh Gen. Hosp., 358 S.E.2d 222, 224 (W. Va. 1987) (citing Mc-
Connell v. Williams, 65 A.2d 243, 246 n.1 (Pa. 1949)). The Pennsylvania Supreme Court
abandoned the "Captain of the Ship" doctrine in Flagiello v. Pennsylvania Hosp., 208
A.2d 193 (Pa. 1965).

4. Thomas, 358 S.E.2d at 224.
5. See Areen, Legal Intrusions on Physician Independence, THE PHYSixcN AS CAP-

TAMN OF TM SHip: A CRIcAL REPRISAL 39, 44 (N. King, L. Churchill & A. Cross eds.
1988) (stating that "[wlith the waning of charitable immunity leading to the procure-
ment by hospitals of comprehensive insurance covering employees, the need for the cap-
tain-of-the-ship doctrine, and its actual application, have similarly decreased"); Victor
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Recently, however, the Nebraska Supreme Court adopted the
"Captain of the Ship" doctrine.6 In Long v. Hacker,7 the supreme
court held a neurosurgeon liable for the removal of a patient's verte-
brae based on the assisting radiologist's misinterpretation of an x-
ray.8 The court reasoned that a surgeon could not escape liability by
delegating operating room responsibilities to a radiologist, because the
head surgeon was responsible for all negligent acts occurring during
surgery.9

This Note will begin by discussing how and why the court reached
its decision in Long v. Hacker.10 This Note will then examine the
medical malpractice prima facie case, the "Captain of the Ship" doc-
trine, the "borrowed servant" rule, and the "nondelegable duty" doc-
trine as each relates to physicians." This Note will then apply these
theories to the facts of Long, noting the different outcome that would
have resulted had the court applied any of these theories. 12 This Note
concludes that the Nebraska Supreme Court has inadvertently
adopted the "Captain of the Ship" doctrine and that this result holds
serious ramifications for physicians and hospitals involved in medical
malpractice actions. 13

FACTS & HOLDING

In 1987, Robert Long, M.D., a seventy-one year old physician
practicing internal medicine in Omaha, Nebraska, was in good health,
worked approximately ten to twelve hours a day, and participated reg-
ularly in athletic activities. 14 In October of 1987, Dr. Long exper-
ienced severe back and leg pain.' 5 After conservative back treatment
and therapy proved ineffective, Dr. Long consulted Robert Hacker,
M.D., a neurosurgeon.' 6 Dr. Hacker diagnosed Dr. Long with spinal
stenosis and nerve root entrapment at the fourth and fifth lumbar

Schwartz, The Allied Health Professions & Malpractice Liability, NEW DEVELOPMENTS

IN LAWMEDIcINE 17 (G. Morris & M. Norton eds. 1974) (stating that "[w]ith charitable
immunity on the wane, the Captain of the Ship doctrine should be... sunk").

6. Long v. Hacker, 246 Neb. 547, 554, 520 N.W.2d 195, 201 (1994) (stating that
the surgeon is responsible for any negligent acts in the operating room).

7. 246 Neb. 547, 520 N.W.2d 195 (1994).
8. Long v. Hacker, 246 Neb. 547, 553, 520 N.W.2d 195, 200 (1994).
9. Long, 246 Neb. at 555-56, 520 N.W.2d at 201.

10. 246 Neb. 547, 520 N.W.2d 195 (1994); see infra notes 14-59 and accompanying
text.

11. See infra notes 60-128, 145-81 and accompanying text.
12. See infra notes 219-454 and accompanying text.
13. See infra notes 455-59 and accompanying text.
14. Brief for Appellant at 7, Long v. Hacker, 246 Neb. 547, 520 N.W.2d 195 (1994)

(No. A-91-1207).
15. Brief for Appellee at 7-8, Long (No.A-91-1207).
16. Brief for Appellee at 7, Long (No.A-91-1207). Dr. Hacker is board certified in

neurosurgery and has performed thousands of laminectomy procedures over his years of
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("L4-L5") of the spine. 17 Dr. Hacker performed a diskectomy to relieve
the pain, but the procedure was unsuccessful.18 Dr. Hacker then rec-
ommended that Dr. Long undergo "a laminectomy with medical
facetectomy and formenotomy." 19 This procedure included the re-
moval of the spinous processes to alleviate pressure on the nerves and
the spinal column.20

Prior to surgery, Dr. Hacker performed a localization.2 1 In per-
forming this procedure, Dr. Hacker located scars from a previous spi-
nal x-ray, made an incision, and then visually checked and manually
probed the open incision with his fingers to locate the appropriate
level for surgery.2 2 Dr. Hacker also searched for any spinal abnormal-
ities and noted a marked thickening of the facet joint which led him to
believe he was at the L4-L5 level.23 Dr. Hacker positioned a needle at
what he believed was the L4-L5 level to serve as an observable
landmark while taking an x-ray for the purpose of verifying his deter-
mination and to ensure that he was positioned at the correct level. 2 4

After Dr. Hacker administered the x-ray, the lab-technician
processed it and placed the x-ray in a view box.25 Dr. Hacker had

practice." Brief for Appellee at 7-8, Long v. Hacker, 246 Neb. 547, 520 N.W.2d 195
(1994) (No. A-91-1207).

17. Brief for Appellee at 7, Long (No. A-91-1207); Long, 246 Neb. at 548, 520
N.W.2d at* 197 (1994). See Appendix for a definition of Stenosis, Nerve Root, Lumbar,
Lumbar Part of the Spinal Cord, and Neurosurgeon. Nerve, root entrapment occurs
when a nerve root is squeezed as it comes out of the spine. Long, 246 Neb. at 548, 520
N.W.2d at 197.

18. Long, 246 Neb. at 548, 520 N.W.2d at 197. See Appendix for a definition of
Diskectomy and Myelogram. Dr. Hacker also performed a "myleogram which demon-
strated a narrowing of the spine at the L3-LA level as well as some indications [of]
compression of other areas." Brief for Appellee at 9, Long (No. A-91-1207).

19. Brief for Appellant at 8, Long, (No. A-91-1207). See Appendix for a definition of
Laminectomy and Facetectomy.

20. Long, 246 Neb. at 548, 520 N.W.2d at 197. See Appendix for a definition of
Spinous Process.

21. Brief for Appellant at 9, Long (No. A-91-1207). See Appendix for a definition of
Localization.

22. Long, 246 Neb. at 548-50, 520 N.W.2d at 197-98. These observable scars pro-
vided an approximation of spinal level in order to ensure correct localization and opera-
tive site. Id.

23. Long, 246 Neb. at 548-50, 520 N.W.2d at 197-98. Dr. Hacker noted that the
abnormalities, including arthritis of the vertebra in that area, were consistent with the
previous x-ray findings. Brief for Appellee at 12, Long (No. A-91-1207).

24. Long, 246 Neb. at 550, 520 N.W.2d at 198. "The purpose of this procedure is to
ensure, before any important spinal structures are removed, that the surgeon is indeed
at the appropriate level of the spine." Id.

25. Brief for Appellee at 11-12, Long (No. A-91-1207). Interview with Carla Reisz,
Registered Radiology Technician/Clinical Instructor, St. Joseph's Hospital, in Omaha,
Nebraska (Aug. 18, 1995). "A view box is the device which enables physicians to read
and interpret x-rays. A view box illuminates the x-ray film, allowing a physician to
clearly read and interpret any abnormalities present in order to make his or her diagno-
sis of the area in question." Id.
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difficulty interpreting the x-ray, stating that the "film's awfully dark,"
and asking, "[W]here are we?"26 The x-ray technician stated that the
radiologist, Kevin Cawley, M.D., said "you're at L4-L5."27 Based on
this information, Dr. Hacker proceeded to operate on the exposed
area.28 The operation, however, was performed on the third and
fourth lumbar ("L3-L4") level of the spine, not the L4-L5 level.29

Following surgery, Dr. Long continued to experience severe back
pain, but he attributed his symptoms to postoperative discomfort.30

When the pain persisted, Dr. Long consulted with a Florida neurosur-
geon whose examination revealed that Dr. Hacker had mistakenly re-
moved the L3-L4 portions of Dr. Long's spine.3 1 As a result of these
findings, the Florida neurosurgeon removed Dr. Long's L4-L5 verte-
brae and other excess bone and tissue. 32

On July 17, 1989, Dr. Long fied suit against Dr. Hacker in the
District Court of Douglas County, Nebraska.3 3 Dr. Long alleged that
Dr. Hacker negligently performed surgery at the incorrect level of Dr.
Long's spine and failed to comply with a neurosurgeon's standard of
care by delegating certain operating room responsibilities.3 4 The jury
found that Dr. Hacker was not negligent. 35 Dr. Long fied a motion for
a new trial which the court subsequently overruled. 36 Dr. Long then

26. Brief for Appellant at 9, Long (No. A-91-1207); Long, 246 Neb. at 550, 520
N.W.2d at 198.

27. Brief for Appellee at 12, Long (No. A-91-1207); Long, 246 Neb. at 550, 520
N.W.2d at 198. See Appendix for a definition of Radiologist and Radiology.

28. Brief for Appellant at 9, Long (No. A-91-2107).
29. Brief for Appellee at 13, Long (No. A-91-1207).
30. Long v. Hacker, No. A-91-1207, 1993 Neb. App. WESTLAW 433952 at *1 (1993),

rev'd, 246 Neb. 547, 520 N.W.2d 195 (1994).
31. Brief for Appellee at 13, Long (No. A-91-1207).
32. Id. Arthur White, M.D., a neurosurgeon from San Francisco, re-operated at the

L4-L5 to alleviate some spinal slippage. Id. at 13-14. Id. Despite both surgeries, the
L4-L5 vertebral area continued to slip, causing excruciating pain to Dr. Long.

33. Appellant's Supplemental Brief on Further Review by the Nebraska Supreme
Court at 1, Long v. Hacker, 246 Neb. 547, 520 N.W.2d 195 (1994) (A-91-1207).

34. Trial Brief of Robert J. Hacker, M.D. at 1, Long v. Hacker, 1193 Neb. App.
Westlaw 433952 (1993), rev'd, 246 Neb. 547, 520 N.W.2d 195 (1994) (No. A-91-1207).
Dr. Long alleged in his Petition that Dr. Hacker

was negligent in failing to exercise that degree of skill and care, or to possess
the degree of knowledge ordinarily exercised or possessed by physicians in
Omaha, Nebraska or similar communities in the following particulars: (a) in
failing to properly locate the L4-L5 level of the plaintiff's spine by needle local-
ization on an intraoperative x-ray; (b) in failing to obtain a readable intraopera-
tive x-ray; and (c) in failing to interpret an intraoperative x-ray; [(d)]... failing
to graft fat or a similar substance so as to provide protection from adhesions for
the nerves, dura, and related structures in [Dr.] Long's spine; and ... [(e)]
failing to provide adequate postoperative care to Long.

Id.
35. Brief for Appellant at 2-3, Long (No. A-91-1207).
36. Id. at 2.
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filed a Notice of Appeal to the Nebraska Court of Appeals.3 7 On ap-
peal, the Nebraska Court of Appeals affirmed the lower court, finding
that the trial court was not "clearly wrong."38

Dr. Long then filed a petition for further review to the Nebraska
Supreme Court.39 In his action for further review, Dr. Long alleged
that the Court of Appeals erred in three ways.40 Dr. Long argued that
the court of appeals erred in finding that the jury instruction on alter-
native methods of surgical procedure was properly given, that the effi-
cient intervening cause jury instruction was appropriate, and that
the trial court's verdict was not "clearly wrong."41 The Nebraska
Supreme Court granted review on January 26, 1994.42

On appeal, Dr. Long first argued that the instruction regarding
alternative methods of surgical procedure was erroneous, because the
instruction suggested that more than one method of localization was
at issue.43 Dr. Long asserted that the pertinent question was not
whether the method chosen by Dr. Hacker complied with a neurosur-
geon's standard of care, but, rather, whether the implementation of
the method chosen complied with the standard of care; thus, Dr. Long
argued that the jury instruction regarding alternative methods of sur-
gical procedure was unnecessary. 44 In response, the Nebraska
Supreme Court overruled both lower courts and stated that only dis-
puted issues should be submitted to the jury, because instructions on
uncontroverted issues result in confusion and distraction.45 Because
alternative methods of surgical procedure were never disputed, the
court stated that the trial court erroneously submitted an instruction
to the jury on that issue.46

Second, Dr. Long argued that the jury was improperly instructed
regarding efficient intervening cause and that plain error would result

37. Id. at 3.
38. Id. at 8-10. "In Nebraska, a jury verdict will not be set aside unless clearly

wrong-, the verdict is sufficient if there is any competent evidence presented to the jury
upon which it could find for the successful party." Long v. Hacker, No. A-91-1207, 1993
Neb. App. WEsTLAw 439952 at *3 (1993) (citing Nichols v. Busse, 243 Neb. 811, 503
N.W.2d 173 (1993)).

39. Long v. Hacker, No.A-91-1207, 1993 Neb. App. WESTLAW 439952 at *11
(1993), reu'd, 246 Neb. 547, 520 N.W.2d 1995 (1994).

40. Long, 246 Neb. at 550, 520 N.W.2d at 199.
41. Id.
42. Id.
43. Id. at 551, 520 N.W.2d at 198.
44. Id. at 552, 520 N.W.2d at 199. See Kluender v. Mattea, 214 Neb. 327, 331-32,

334 N.W.2d 416, 419 (1983) (stating that courts must eliminate all uncontroverted is-
sues); Bump v. Firemen's Ins. Co. of Newark N.J., 221 Neb. 678, 690, 380 N.W.2d 268,
277 (1986) (stating the jury instructions must be supported by pleadings and evidence).

45. Long, 246 Neb. at 552, 520 N.W.2d at 199 (citing Danner v. Myott Park, Ltd.,
209 Neb. 103, 306 N.W.2d 580 (1981)).

46. Id. at 553, 520 N.W.2d at 200.

1995]
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if the instruction were to stand.47 The disputed instruction stated
that "'[e ]fficient intervening cause' is a new and independent act, it-
self a proximate cause of an injury, which breaks the causal connec-
tion between the original wrong and the injury. A person is not legally
responsible for an injury if it would not have resulted but for the inter-
position of an efficient intervening cause, which he should not have
reasonably anticipated."48 Examining the instruction, the court
agreed with Dr. Long's argument, even though Dr. Long objected only
to the reasonable care portion and not the efficient intervening cause
portion of the instruction. 49 The court noted, however, that "plain er-
ror may be asserted for the first time on appeal..." under certain cir-
cumstances. 50 Because the "head surgeon [under Nebraska law] is
ultimately liable for the negligent acts or omissions of others who are
assisting in the surgery .. .," the court rejected the intervening cause
instruction, stating:

The hospital and surgeon cannot escape liability by attempt-
ing to delegate the responsibility for activity in the operating
room to the anesthesiologist or other staff present there. The
duty of care owed by a physician is nondelegable, which
'means that an employer of an independent contractor.., by
assigning work consequent to a duty, is not relieved from lia-
bility arising from the delegated duties negligently per-
formed. As a result of a nondelegable duty, the responsibility
or ultimate liability for proper performance of a duty cannot
be delegated, although actual performance of the task re-
quired by a nondelegable duty may be done by another. 51

In further discussing the issue of intervening cause, the court
stated that "[i]n plain language, the law does not ordinarily permit a
tortfeasor to escape liability by... attempting to transfer responsibil-
ity for a nondelegable duty to an independent contractor."5 2 The court

47. Id.
48. Id. at 556, 520 N.W.2d at 201.
49. Id. at 554, 520 N.W.2d at 201 (citing Katskee v. Nevada Bob's Golf of Neb. Inc.,

238 Neb. 654, 472 N.W.2d 372 (1991)).
Plain error exists where there is an error, plainly evident from the record but
not complained of at trial, which prejudicially affects a substantial right of a
litigant and is of such a nature that to leave it uncorrected would cause a mis-
carriage of justice or result in damage to the integrity, reputation, and fairness
of the judicial process.

Id.
50. Long, 246 Neb. at 554, 520 N.W.2d at 201 (citing Katskee v. Nevada Bob's Golf

of Neb. Inc., 238 Neb. 654, 472 N.W.2d 372 (1991)).
51. Long, 246 Neb. at 555-56, 520 N*W.2d at 201 (citing 237 Neb. 469, 466 N.W.2d

512 (1991) (emphasis added) (Foltz v. Northwestern Bell Tel. Co., 221 Neb. 201, 213,
376 N.W.2d 301, 309 (1985)).

52. Long, 246 Neb. at 555, 520 N.W.2d at 201 (citing Swierczek v. Lynch, 237 Neb.
469, 482, 466 N.W.2d 512, 520 (1991)).
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found that Dr. Hacker's miscalculation "was apparently due to the
misinterpretation of an x-ray."53 The court stated that, even though
the radiologist performed the x-ray, Dr. Hacker, as the operating sur-
geon, could not escape liability because he had a nondelegable respon-
sibility for all acts committed by any member of the operating team. 4

Therefore, the court rejected the argument, holding that the instruc-
tion on intervening cause was improper.55

The court further held that whether the surgeon or the radiologist
was negligent or the sequence of the negligent acts was irrelevant to
its determination. 56 Rather, the court stated that "[tlhe jury should
have been instructed that [Dr.] Hacker, head surgeon, was ultimately
liable for the negligent acts or omissions of assistants in the operation
as well as his own negligent acts or omissions."57 The Nebraska
Supreme Court reversed both lower courts and remanded the case for
a new trial.58 The case was subsequently settled.59

BACKGROUND

MEDICAL MALPRACTICE PRIMA FACIE CASE

The Elements of the Prima Facie Case

Because the practice of medicine is entering a new era, many com-
mentators suggest that courts should consider a number of new fac-
tors before finding a physician guilty of medical malpractice.60

Traditionally, courts primarily looked to see if the plaintiff could sat-

53. Id. at 549, 520 N.W.2d at198.
54. Id.
55. Id. at 556, 520 N.W.2d at 202. The "efficient intervening cause" jury instruc-

tion stated:
Efficient intervening cause' is a new and independent act, itself a proximate
cause of an injury, which breaks the causal connection between the original
wrong and the injury. A person is not legally responsible for an injury if it
would not have resulted but for the interposition of an efficient intervening
cause, which he should not have reasonably anticipated.

Id.
56. Long, 246 Neb. at 556, 520 N.W.2d at 202.
57. Id. at 557, 520 N.W.2d at 202. In response, Dr. Hacker argued that Long's

injuries were the result of the conduct of non-parties. Id. Dr. Hacker claimed that the
subsequent surgery performed by the Florida neurosurgeon was the cause of Dr. Long's
injuries, not the operation performed by Dr. Hacker. Id. The court responded that the
subsequent surgeries could have been anticipated and were, therefore, not an "efficient
intervening cause." Id.

58. Long, 246 Neb. at 559, 520 N.W.2d at 203.
59. Interview with Patrick Vipond, Attorney for Defendant, Robert Hacker, M.D.,

in Omaha, Nebraska (Aug. 15, 1995).
60. Price, 10 J. LEGAL. MED. at 323. Harold L. Hirsh, Hospital Law: The Changing

Scene, LEGAL MED. ANN.: 1978, 325.

1995] 385
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isfy the elements of the prima facie case against the doctor.6 1 Today,
however, additional factors can influence the courts' thinking regard-
ing physician negligence.6 2 For example, courts must determine the
feasibility of borrowing alternative theories of liability, such as agency
in contract, from other areas of law and integrating these alternative
theories into medical malpractice law. 63 Borrowing these new theo-
ries of liability can potentially alter both the outcome of the case and
generally accepted principles of tort law.6 4 In order to maintain a con-
temporary perspective, courts must also consider new trends and tech-
nological advances occurring within the medical field.65 If these
trends and technological advances fail to influence the courts, society
may not be afforded optimal health care.6 6 Therefore, while courts
must still examine the prima facie case, courts must also stay abreast
of new theories of liability in a constantly changing society. 67

Before a physician can be held responsible for a patient's injuries,
the physician must have acted negligently.6 8 In Nebraska, medical
malpractice has been defined statutorily by the Nebraska Unicam-
eral.69 Under the Nebraska Hospital-Medical Liability Act, malprac-
tice or professional negligence shall mean that:

61. See Loudan v. Ellen, 265 A.D. 859, 859 (N.Y. 1942) (basing liability solely upon
a sufficient showing of the medical malpractice prima facie elements); Zettler v. Reich,
11 N.Y.S.2d 85, 87 (N.Y. 1939) (basing liability solely upon a sufficient showing of the
medical malpractice prima facie elements); Lydamore v. Foote, 251. A.D. 775, 808 (N.Y.
1937) (determining liability based only on whether the plaintiff had established the
prima facie elements of medical malpractice); Griffin v. Norman, 192 N.Y.S. 322, 322
(N.Y. Sup. Ct. 1922) (considering only whether the plaintiff had set forth a prima facie
case of medical malpractice to impose liability); Haskell v. Hanson, 188 N.W. 1007, 1008
(Minn. 1922) (discussing only the medical malpractice prima facie elements in order to
determine liability); Peterson v. Wells, 84 P. 608, 608 (Wash. 1906) (addressing the
prima facie case as the only considerations to a claim of medical malpractice).

62. See infra notes 141-217 and accompanying text.
63. See infra at 145-71 and accompanying text.
64. See Swierczek v. Lynch, 237 Neb. 469,482,466 N.W.2d 512,519 (1991) (finding

that the doctor was not negligent, yet still holding the doctor liable).
65. Price, 10 J. LEGAL MED. at 323 (1989) (noting that as the practice of medicine

has become more technologically sophisticated so have hospitals and physicians); Cas-
sandra P. Priestly, Hospital Liability for the Negligence of Independent Contractors: A
Summary of Trends, 50 Jo. M.B. 263, 263-64 (1994) (noting that the 20th Century has
brought forth "drastic" procedural and technological changes); May v. Broun, 492 P.2d
776, 781-82 (Or. 1972) (noting that surgeons are operating in a highly mechanized envi-
ronment with new technically advanced equipment that has altered the operating room
and, in turn, may alter liability); Harris v. Miller, 438 S.E.2d 731, 738 (N.C. 1994) (not-
ing that the operating room is evolving into a highly technical and specialized area of
medicine that the head surgeon can no longer completely control).

66. Price, 10 J. LEGAL MED. at 323.
67. Id.
68. See infra notes 69-98 and accompanying text; NEB. REV. STAT. § 44-2810 (Reis-

sue 1988).
69. NEB. REV. STAT. § 44-2810 (Reissue 1988).
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in rendering professional services, a health care provider has
failed to use the ordinary and reasonable care, skill, and
knowledge ordinarily possessed and used under like circum-
stances by members of his profession engaged in a similar
practice in his or her similar localities. In determining what
constitutes reasonable and ordinary care, skill, and diligence
on the part of a health care provider in a particular commu-
nity, the test shall be that which health care providers, in the
same community or similar communities and engaged in the
same or similar lines of work, would ordinarily exercise and
devote to the benefit of their patients under like
circumstances. 70

To prove a case of medical malpractice in Nebraska, the injured
patient must establish three elements. 71 First, the patient must show
that the physician owed a duty of care to the injured patient.72 Sec-
ond, the patient must show that the physician breached the duty of
care by failing to comply with the standard of care. 73 Third, once the
patient demonstrates that the physician has breached the duty by fail-
ing to comply with the standard of care, the patient must show that
his or her injuries were proximately caused by the physician's
negligence. 74

For example, in Kortus v. Jensen,75 the Nebraska Supreme Court
addressed the physician's standard of care.76 In Kortus, Jessie Kortus
underwent a total hip arthroplasty in an attempt to alleviate the ar-
thritis in her left hip.77 During the hip reconstruction, Werner Jen-
sen, M.D., stretched Kortus' sciatic nerve. 78 As a result of the sciatic
nerve damage, Kortus experienced continuing pain and numbness in
her left leg.79 Thereafter, Kortus filed a medical malpractice action
against Dr. Jensen. 80 Dr. Jensen moved for a summary judgment
which the trial court granted.8 1 Kortus appealed, alleging that the
trial court erred in directing a verdict in favor of Dr. Jensen, because
his surgery was the proximate cause of her injuries.8 2

70. Id.
71. Saporta v. State, 220 Neb. 142, 146, 368 N.W.2d 783, 785 (1985) (quoting An-

derson v. Moore, 202 Neb. 452, 464-65, 275 N.W.2d 842, 849 (1979)).
72. Saporta, 220 Neb. at 146, 368 N.W.2d at 785.
73. Id.
74. Id.
75. 195 Neb. 261, 237 N.W.2d 845 (1976).
76. Kortus v. Jensen, 195 Neb. 261, 268-69, 237 N.W.2d 845, 850-51 (1976).
77. Kortus, 195 Neb. at 262, 237 N.W.2d at 847-48. See Appendix for a definition of

Arthroplasty.
78. Id. at 264, 237 N.W.2d at 847-48.
79. Id. at 263, 237 N.W.2d at 848.
80. Id.
81. Id.
82. Id. at 264, 237 N.W.2d at 848.
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On appeal, the Nebraska Supreme Court affirmed the lower court,
holding that Dr. Jensen had fulfilled the standard of care for physi-
cians by using the knowledge and skill possessed by members of his
specialty in similar localities and under similar circumstances.8 3 The
supreme court explained the physician's standard of care, stating that:

the test is that which physicians or surgeons in the same
neighborhood and in similar communities engaged in the
same or similar lines of work would ordinarily exercise for the
benefit of their patients.... Under the foregoing rules, proof
of medical negligence (malpractice) requires two basic eviden-
tiary steps, followed by proof relating to proximate cause and
damages: (1) Evidence of the generally accepted and recog-
nized standard of care or skill of the medical community in
the particular kind of care; and (2) a showing that the physi-
cian or surgeon in question negligently departed from the
standard in his treatment of the plaintiff.84

In Saporta v. State,8 5 the Nebraska Supreme Court addressed the
factors required to establish proximate cause.8 6 In Saporta, Victor
Saporta was admitted to Norfolk Regional Center after Saporta was
diagnosed as a paranoid schizophrenic.8 7 After experiencing a night
of unusual anxiety and agitation, the next morning Saporta left the
facility grounds, intending to commit suicide.8 8 Saporta was seriously
injured after throwing himself in the path of an oncoming truck.8 9

Jose Saporta, Victor's conservator and guardian, fied suit in the Dis-
trict Court of Madison County, Nebraska, alleging that the Norfolk
Regional Center was negligent in failing to immediately search the
hospital grounds.90 The district court rejected this argument, ratio-
nalizing that the failure to conduct an immediate search was not the
proximate cause of Victor's injuries, because Victor had left the
grounds before his absence was discovered. 9 1 The district court con-
cluded that Victor would have been injured regardless of whether a
search had been conducted. 92 Jose Saporta appealed, claiming that
the trial court's ruling was clearly wrong and should be reversed.93

83. Id. at 266, 237 N.W.2d at 851.
84. Id. at 268, 237 N.W.2d at 850 (citing Mecham v. McLeay, 193 Neb. 457, 227

N.W.2d 829 (1975); Meyer v. Moell, 186 Neb. 397, 183 N.W.2d 480 (1971)).
85. 220 Neb. 142, 368 N.W.2d 783 (1985).
86. Saporta v. State, 220 Neb. 142, 148-49, 368 N.W.2d 783, 786-87 (1985) (citing

Daniels v. Andersen, 195 Neb. 95, 101-02, 237 N.W.2d 397, 402 (1975)).
87. Saporta, 220 Neb. at 142, 368 N.W.2d at 783-84.
88. Id. at 143-44, 368 N.W.2d at 784-85.
89. Id.
90. Id. at 144-45, 368 N.W.2d at 785-86.
91. Id.
92. Id. at 147, 368 N.W.2d at 786-87.
93. Id. at 148, 368 N.W.2d at 785.
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On appeal, the Nebraska Supreme Court affirmed the lower court,
holding that the appellant could not establish proximate cause.94 The
supreme court explained that a plaintiff must demonstrate three basic
elements to establish proximate cause.95 The first requirement is the
"but-for" test; that is, "but-for" the physician's negligence, the patient
would not have sustained injuries. 96 Second, the patient's injuries
must be the "natural and probable result" of the physician's negli-
gence - a test of foreseeability; and, finally, there must be no efficient
intervening cause. 97 Thus, because Saporta could not satisfy these el-
ements, proximate causation was not proven. 98

Affirmative Defense

When courts address the medical malpractice prima facie case,
the courts must also consider the prospect of an affirmative defense,
such as an efficient intervenor, that may bar the plaintiff's recovery. 99

In London v. Stewart,100 the Nebraska Supreme Court considered the
types of conduct that constitute an efficient intervening cause.101 In
London, Delores London was a passenger in a car driven by Jerry
Stewart that collided with an oncoming car driven by Anthony
Siecke. 10 2 Sustaining serious injuries as a result of the accident,
London filed a negligence action against Stewart and Siecke. 10 3 At
trial, the jury was instructed that Stewart's liability would be severed
if the jury found Siecke's negligence to be an efficient intervening
cause. 10 4 The jury found for Stewart. 10 5 London appealed, arguing
that the jury should never have been instructed on efficient interven-
ing cause.106

94. Id. at 147-49, 368 N.W.2d at 787.
95. Id. (quoting Daniels v. Andersen, 195 Neb. 95, 101-02, 237 N.W.2d 397, 402

(1975)).
96. Id.
97. Id. In sum, if an efficient intervening cause does exist, the "but-for" test cannot

be satisfied, and the accused will not be held responsible. See infra notes 99-109 and
accompanying text. Whenever a defendant can indicate either a subsequent act of neg-
ligence or some occurrence that intervened between the original act of negligence and
the alleged injury, the defendant can argue that the plaintiff cannot prove the "but-for"
test because of the efficient intervening cause. Saporta, 220 Neb. at 149, 368 N.W.2d at
786.

98. Saporta, 220 Neb. at 149, 368 N.W.2d at 786.
99. See infra notes 100-09 and accompanying text.

100. 221 Neb. 265, 376 N.W.2d 553 (1985).
101. London v. Stewart, 221 Neb. 265, 266, 376 N.W.2d 553, 554 (1985).
102. London, 221 Neb. at 266, 376 N.W.2d at 554. The parties disputed whether

Stewart or Siecke was in the incorrect lane of traffic and whether Siecke had turned on
his headlights. Id. at 266, 376 N.W.2d at 554-55.

103. London, 221 Neb. at 266, 376 N.W.2d at 554-55.
104. Id. at 266, 376 N.W.2d at 555.
105. Id.
106. Id. at 265-66, 376 N.W.2d at 554.
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On appeal, the Nebraska Supreme Court reversed the lower
court, holding that the efficient intervening cause jury instruction was
inappropriate because the evidence at trial failed to support such an
assertion.10 7 The court stated that the liability of the first tortfeasor
would not be affected if the original act of negligence actively and con-
tinuously combined with the negligence of a third person to bring
about the outcome.' 0 a The court explained that:

[an efficient intervening cause is a new and independent
force which breaks the causal connection between the original
wrong and the injury. 'The causal connection is broken if be-
tween the defendant's negligent act and the plaintiff's injury
there has intervened the negligence of a third person who had
full control of the situation and whose negligence was such as
the defendant was not bound to anticipate and could not be
said to have contemplated which later negligence resulted di-
rectly in the injury to the plaintiff."0 9

THE "CAPTAIN OF THE SHIP" DOCTRINE

The Doctrine's Inception

Prior to 1940, most hospitals were thought of as charitable immu-
nities due to "legislative concerns about... fiscal fragility.., in a time
before governmental reimbursement of health care was extensive."" 0

During this period, public policy favored granting hospitals and other
health care facilities immunity from the negligent acts of physicians,
because hospitals were viewed as performing a charitable service that
benefited the community as whole,' There was also the fear that a
single judgment could destroy a hospital while deterring potential pa-

107. Id. at 268, 376 N.W.2d at 556.
108. Id. at 268, 376 N.W.2d at 555-56 (citing RESTATEMENT (SEcoND) OF TORTS § 439

(1965)).
109. Id. at 267, 376 N.W.2d at 555 (citing Welsh v. Zuck, 192 Neb. 1, 218 N.W.2d

236 (1974); Lock v. Packard Flying Service Inc., 185 Neb. 71, 173 N.W.2d 516 (1970);
Coyle v. Stopak, 165 Neb. 594, 606-07, 86 N.W.2d 758, 768 (1957)).

110. BARRY R. FuRRow, ET. AL., HEALTH LAW 290 (5th ed. 1995) [hereinafter FUR-
ROW]. See supra notes 2-4 and accompanying text. "Originally, courts treated hospitals
exclusively as charitable organizations, thus giving hospitals complete immunity from
liability based on the negligent acts of their staff doctors. ... " David H. Rutchik, The
Emerging Trend of Corporate Liability: Court Uneven Treatment of Hospital Standards
Leaves Hospitals Uncertain and Exposed, 47"VAND. L. REv. 535, 551 (1994). See McDon-
ald v. Massachusetts Gen. Hosp., 120 Mass. 432 (1876) (declaring that hospitals were
charitable institutions immune from liability); Colby v. Carney Hosp., 254 N.E.2d 407
(Mass. 1969) (overruling McDonald v. Massachusetts Gen. Hosp.).

111. McConnell v. Williams, 65 A.2d 243, 246 n.1 (Pa. 1949); Price, 10 J. LEGAL
MED. at 330-32; Lisk, 13 U. AR& LrrrLE RoCK L.J. at 195 (discussing the "Captain of the
Ship" doctrine); Henry H. McVey, III and James H. Walsh, Medical Malpractice - Who
is the Captain of the Ship?, SUMMER FED'N INS. CouNs. Q. 333 (1977); Preistly, 50 J. Mo.
B. at 263-64; William H. Payne and K. Mike Mayes, Vicarious Liability and the Operat-
ing Room Surgeon, 17 S. Thx. L.J. 367, 381 (1976).
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trons from seeking the health care services provided by hospitals.1 12

Consequently, injured patients were forced to recover from hospital
employees who usually were unable to pay substantial damage
awards. 113 In light of this situation, courts turned to operating sur-
geons with hospital privileges who "not only had the deepest pockets,
but often the only pockets from which the injured patient could re-
cover."1 14 To reach these "pockets", however, the courts created the
"Captain of the Ship" doctrine.1 15

In McConnell v. Williams,1 16 the Pennsylvania Supreme Court
created the "Captain of the Ship" doctrine. 117 Under the "Captain of
the Ship" doctrine, physicians were held liable for the negligence of
those persons present in the operating room during surgery.1 18 This
doctrine held head surgeons liable for all acts of negligence occurring
in the operating room, just as a captain of a ship was responsible for
his or her crew.119

In McConnell, the Pennsylvania Supreme Court considered
whether an obstetrician could be liable under the doctrine of respon-
deat superior for the negligent acts of an intern.1 20 After Mary Jo
McConnell gave birth, the physician handed her baby to the assisting
intern who improperly administered silver nitrate to the baby's
eyes. 12 1 This intern's actions necessitated the removal of the baby's
right eye and caused severe burns to the baby's left eye.12 2 McConnell
filed an action in trespass against the physician and the intern to re-
cover damages for the infant's injury.12 3 The trial court entered a
non-suit against the obstetrician, noting, however, that the evidence
supported a case of negligence against the intern. 124 McConnell ap-
pealed, alleging that a master-servant relationship had been estab-

112. FuRRow, supra note 110, at 291.
113. McConnell, 65 A.2d at 247; Price, 10 J. LEGAL MED. at 332; Lisk, 13 U. ARm.

LrrrLE ROCK L.J. at 195.
114. Priestly, 50 J. Mo. B. at 195-96; Price, 10 J. LEGAL MED. at 332-33; Lisk, 13 U.

ARK. LIrrLE ROCK L.J. at 263-64.
115. Lisk, 13 U. Aim LrrrLE ROCK L.J. at 195-96; H. Ward Classen, Comment, Hos-

pital Liability for Independent Contractors: Where Do We Go From Here? 40 ARK. L.
REv. 469, 471-72 n.3 (1987); A. SouTHwcK, THE LAW OF HosPrrAL AND HEALTH CARE
ADMINISTRATION, 539 (2nd ed. 1988) [hereinafter SouTHWmicK].

116. 65 A.2d 243 (Pa. 1949).
117. McConnell v. Williams, 65 A.2d 243, 245 (Pa. 1949).
118. Price, 10 J. LEGAL MED. at 332.
119. McConnell, 65 A.2d at 246.
120. Id. at 245.
121. Id. at 244. See Appendix for a definition of Silver Nitrate.
122. McConnell, 65 A.2d at 244-45.
123. Id. at 245.
124. Id. at 248.

1995]



CREIGHTON LAW REVIEW

lished, and, therefore, the physician should have been responsible for
the intern's negligence under the doctrine of respondeat superior. 125

On appeal, the Pennsylvania Supreme Court reversed the lower
court and held that when the surgeon requested the assistance of the
intern who was employed by the hospital, the surgeon became respon-
sible for the negligent acts of this "borrowed servant."126 The court
reasoned that, when the surgeon was in the operating room, he was in
charge of those assisting him just as a captain of a ship was in charge
of all on board. 127 The court further stated that the true test of liabil-
ity was whether the principal had control over the agent when the
agent committed the negligent act.128 The court noted that, in this
case, the surgeon had control over the acts of the intern because both
the surgeon and the intern testified that the intern was bound to carry
out whatever orders the surgeon issued.129 Recognizing the doctrine
of charitable immunity, the court stated that "if operating surgeons
were not to be held liable for the negligent performance of the duties of
those then working under them, the law would fail in large measure to
afford a means of redress."130

Abolition of Charitable Immunity

"The charitable immunity doctrine [has] disappeared with re-
markable speed from American law."' 13 Many state courts and legis-
latures abolished charitable immunity when hospitals began
procuring comprehensive insurance coverage for their employees.' 3 2

125. Id. at 245.
126. Id. at 248. The court stated, "In determining whether a person is the servant of

another, the essential test is whether he is subject to the latter's control or right of
control with regard not only to the work to be done but also the manner of performing
it." Id. at 248 (citing Joseph v. United Workers Ass'n, 23 A.2d 470, 472 (Pa. 1942);
Walters v. Kaufman Dept. Stores, 5 A.2d 559, 560 (Pa. 1939)). Furthermore, the court
stated, "A servant directed or permitted by his master to perform services for another
may become the servant of such other in performing the services; he may become the
other's servant as to some acts and not as to others." Id.

127. McConnell, 65 A.2d at 246.
128. Id. at 245 (citing McGrath v. Edward G. Budd Mfg. Co., 36 A.2d 303, 305 (Pa.

1944)).
129. Id. at 244, 246. But see Schull v. Schwartz, 73 A.2d 402 (Pa. 1950), wherein the

court distinguished McConnell on postoperative facts. Schull, 73 A.2d at 402-03. In
Schull, the court stated that the "Captain of the Ship" doctrine was to be kept inside the
operating room and was inapplicable outside the operating room, even where the sur-
geon ordered the assistant to carry out the act resulting in injuries, if the surgeon did
not personally participate therein. Id.

130. McConnell, 65 A.2d at 247.
131. FuRRow, supra at 110, at 291. See Rutchik, 47 VAND. L. REV. at 549-51 for a

historical description of the evolution of the charitable immunity doctrine, the "Captain
of the Ship" doctrine, and the most recent transition to respondeat superior.

132. Price, Jo. L. MED. at 332 n.39-40. Numerous courts began abolishing charita-
ble immunity of hospitals in the 1940s and 1950s. Price, Jo. L. MED. at 332 n.39-40.
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Most states have rejected the charitable immunity doctrine. Stewart R. Reuter, Some
Legal Aspects of Angiography and Interventive Radiology, 33 MiD. TRIAL TECH. Q. 59,
65-66 (1987); Harold Hirsh, Hospital Law: The Changing Scene, in LEGAL MEDICnE
ANNUAL 1978, at 326 (C. Wecht ed. 1979); Hanson & Stromberg, Hospital Liability for
Negligence, 21 HAST. L.J. 1 (1969). "[Olver 30 jurisdictions have abrogated charitable
immunity." FuRmows, note 110, at 291. To date 37 states have abrogated the charitable
immunity doctrine. See Bagley v. Fulton-DeKalb Hosp. Authority, 455 S.E.2d 235 (Ga.
Ct. App. 1995) (abrogating charitable immunity in Georgia); Davis v. Church of Jesus
Christ Latter Day Saints, 852 P.2d 640 (Mont. 1993) (abrogating charitable immunity
in Montana); Johnson v. Mountainside Hosp., 584 A.2d 248 (N.J. 1990) (abrogating
charitable immunity in New Jersey); Block v. Reliance Ins. Co., 433 So. 2d 1040 (La.
1983) (abrogating charitable immunity in Louisiana); Greenhalgh v. Payson City, 530
P.2d 799 (Utah 1980) (abrogating charitable immunity in Utah); Hershel v. University
Hosp. Foundation, 610 P.2d 237 (Okla. 1980) (abrogating charitable immunity in
Oklahoma); Stein v. Regents of the University of Minnesota, 282 N.W.2d 552 (Minn.
1979) (abrogating charitable immunity in Minnesota); Purcell v. Mary Washington
Hosp. Ass'n, Inc., 232 S.E.2d 902 (Va. 1977) (abrogating charitable immunity in Vir-
ginia); Hicks v. State, 544 P.2d 1153 (N.M. 1975) (abrogating charitable immunity in
New Mexico); Garlington v. Kingsley, 289 So.2d 88 (La. 1974) (abrogating charitable
immunity in Louisiana), Howle v. Camp Amon Carter, 470 S.W.2d 629 (Tex. 1971) (ab-
rogating charitable immunity in Texas); Gubbe v. Catholic Diocese of Rockford, 257
N.E.2d 239 (Ill. App. Ct. 1970) (abrogating charitable immunity in Illinois); Lutheran
Hosp. and Homes Soc. of America v. Yepsen, 469 P.2d 409 (Wyo. 1970) (abrogating char-
itable immunity in Wyoming); Abernathy v. Sisters of St. Mary's, 466 S.W.2d 599 (Mo.
1969) (abrogating charitable immunity in Missouri); Harris v. Young Women's Chris-
tian Ass'n, 237 N.E.2d 242 (Ind. 1968) (abrogating charitable immunity in Indiana);
Howard v. Bishop Byrne Council Home, Inc., 238 A.2d 863 (Md. 1968) (abrogating chari-
table immunity in Maryland); Rabon v. Rowan Memorial Hosp., Inc., 152 S.E.2d 485
(N.C. 1967) (abrogating charitable immunity in North Carolina); Myers v. Drozda, 141
N.W.2d 852 (Neb. 1966) (abrogating charitable immunity in Nebraska); Adkins v. St.
Francis Hosp., 143 S.E.2d 154 (W. Va. 1965) (abrogating charitable immunity in West
Virginia); Flagiello v. Pennsylvania Hosp., 208 A.2d 193 (Pa. 1965) (abrogating charita-
ble immunity in Pennsylvania); Friend v. Cove Methodist Church, Inc., 396 P.2d 546
(Wash. 1964) (abrogating charitable immunity in Washington); Neely v. St. Francis
Hosp. & School of Nursing, 391 P.2d 155 (Kan. 1964) (abrogating charitable immunity
in Kansas); Wicklander v. Salem Memorial Hosp., 385 P.2d 617 (Or. 1963) (abrogating
charitable immunity in Oregon); Fournier v. Miriam Hosp., 179 A.2d 578 (R.I. 1962)
(abrogating charitable immunity in Rhode Island); Stevens v. McNamara, 113 N.W.2d
772 (Mich. 1962) (abrogating charitable immunity in Michigan); Kojis v. Doctor's Hosp.,
107 N.W.2d 131 (Wisc. 1961) (abrogating charitable immunity in Wisconsin); Mullikin
v. Jewish Hosp. Ass'n of Louisville, 348 S.W.2d 930 (Ky. 1961) (abrogating charitable
immunity in Kentucky); Wheeler v. Monadnock Community Hosp., 171 A.2d 23 (N.H.
1961) (abrogating charitable immunity in New Hampshire); Smith v. Duval County
Welfare Bd., 118 So.2d 98 (Fla. App. Ct. 1960) (abrogating charitable immunity in Flor-
ida); Talbot v. Waterbury Hosp. Corp., 164 A.2d 162 (Conn. Super. Ct. 1960) (abrogating
charitable immunity in Connecticut); Bing v. Thunig, 143 N.E.2d 3 (N.Y. 1957) (abro-
gating charitable immunity in New York); Durney v. St. Francis Hosp., 83 A.2d 753
(Del. Super. Ct. 1951) (abrogating charitable immunity in Delaware); Malloy v. Fong,
232 P.2d 241 (1951) (abrogating charitable immunity in California); Ray v. Tucson Med-
ical Center, 230 P.2d 220 (Az. 1951) (abrogating charitable immunity in Arizona);
Haynes v. Presbyterian Hosp. Ass'n, 45 N.W.2d 151 (Iowa 1950) (abrogating charitable
immunity in Iowa); O'Quin v. Baptist Memorial Hosp., 201 S.W.2d 694 (Tenn. 1947)
(abrogating charitable immunity in Tennessee); President and Directors of Georgetown
College v. Hughes, 130 F.2d 810 (D.C.Cir. 1942) (abrogating charitable immunity in
Washington D.C.); Brown v. St. Luke's Hosp. Ass'n, 274 P. 740 (Colo. 1929) (abrogating
charitable immunity in Colorado); CoNN. GEN. STAT. ANN. § 52-557 (statutorily abolish-
ing charitable immunity in Connecticut); R.I. GEN. LAws § 9-1-26 (statutorily abolishing
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With the decline in the application of the charitable immunity doc-
trine, these courts determined that the "Captain of the Ship" doctrine
was no longer necessary to compensate plaintiffs for medical malprac-
tice. 133 Because hospitals' "pockets" were no longer beyond the plain-
tiffs' reach, many courts considered the "Captain of the Ship" doctrine
outdated and unnecessary.134

Contemporary Use of the "Captain of the Ship" Doctrine

Despite the abolition of charitable immunity, some courts con-
tinue to cling to the "Captain of the Ship" doctrine. 135 Such courts,

charitable immunity in Rhode Island); MAss. ANN. LAwS ch. 231 § 85K (statutorily abol-
ishing charitable immunity in Massachusetts); N.J. STAT. ANN. § 2A:53A-8 (statutorily
abolishing charitable immunity in New Jersey).

133. See supra notes 1-5 and accompanying text; Note, The Hospital's Responsibility
for its Medical Staff. Prospects for Corporate Negligence in California, 8 PAC. L.J. 142
(1977); Hanson & Stromberg, 21 HASTINGS L.J. at 1; Sparger v. Worley Hosp. Inc., 547
S.W.2d 582, 584-84 (Tex. 1977) (rejecting the "Captain of the Ship" doctrine as a "false
rule of agency").

134. Price, 10 J. LEGAL MED. at 332. "Where earlier the surgeon was to be proven to
be the captain ... in directing and supervising his assistants, now apparently he was
assumed to be the responsible principal without credible evidence supporting the hold-
ing." Payne & Mayes, 17 S. Txx. L.J. at 383. "Pennsylvania originally adopted the cap-
tain of the ship doctrine to get around charitable immunity for hospitals.... " Thomas
v. Raleigh Gen. Hosp., 358 S.E.2d 222, 224 (W. Va. 1987) (citing McConnell v. Williams,
65 A.2d 243, 247 (Pa. 1949)). Dennis M. Mahoney, M.D., Pennsylvania's Captain-of-the-
Ship Doctrine: A Mid-Twentieth Century Anachronism, 71 DICK. L. REV. 432, 437
(1967).

The Maryland Court of Special Appeals abolished the "Captain of the Ship" doctrine
in Franklin v. Gupta, 567 A.2d 524 (Md. Ct. Spec. App. 1990), when it addressed
whether a surgeon had the ability, the duty, or the right to control a Certified Nurse
Anesthetist ("CNA"). Franklin, 567 A.2d at 526. During Sylvester Franklin's carpel
tunnel surgery, Dr. Lee, an anesthesiologist, and CNA, Gary Sergott, administered the
anesthetic. Id. When the CNA was left alone to administer the anesthetic, he miscalcu-
lated the potency and administered three cubic centimeter's of Sublimaze. Id. at 526-
30. Thereafter, Franklin lapsed into an asystole condition, and Dr. Lee canceled sur-
gery. Id. at 526.

The Maryland Court of Special Appeals held that with the abolition of charitable
immunity, it was no longer necessary to find a defendant against whom the patient
could recover. Id. at 528. The court stated that no economic reason justified extending
vicarious liability to surgeons to compensate medical malpractice victims. Id. at 538.
The court stated that McConnell v. Williams, 65 A.2d 243 (Pa. 1949), had essentially
applied the "borrowed servant" rule. Franklin, 567 A.2d at 536-37. The court held that
though a physician may be held liable when he or she borrows a servant of another, the
McConnell decision should not be viewed as imposing per se liability on all surgeons,
but rather in terms of a master servant relationship. Id. at 536. See Appendix for defi-
nitions of Anesthetic, Anesthesiologist, Asystole, and Sublimaze.

135. Price, 10 J. LEGAL MED. at 333-39. The following jurisdictions have adopted
the "Captain of the Ship" doctrine: Krane v. Saint Anthony Hosp. Sys., 738 P.2d 75, 76
(Colo. Ct. App. 1987) (adhering to a pure form of the "Captain of the Ship" doctrine);
Schultz v. Mutch, 211 Cal. Rptr. 445, 449-51 (Cal. Ct. App. 1985) (adhering to the "Cap-
tain of the Ship" doctrine based on patients' health care expectations).

The following jurisdictions adopted a "functional" Captain of the Ship" analysis:
Burke v. Washington Hosp. Center, 475 F.2d 364, 366 (D.C. Cir. 1973) (holding that the
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however, provide various justifications for their continued adher-
ence. 136 For example, in Krane v. St. Anthony Hospital Systems, 137

the Colorado Court of Appeals applied a pure form of the "Captain of
the Ship" doctrine, when it held an operating surgeon liable for the
negligence of an assisting nurse. 138 In Schultz v. Mutch,139 the Sec-

physician is ultimately responsible for the patient and all acts of negligence that occur
in the operating room); Vargas v. Dulzaides, 520 So.2d 306, 307 (Fla. Dist. Ct. App.
1988) (per curiam) (endorsing the "Captain of the Ship" doctrine); Rudeck v. Wright, 709
P.2d 621, 628 (Mont. 1985) (stating that the nurse's failure to make a sponge count and
the radiologist's failure to detect the sponge was irrelevant as to the issue of the sur-
geon's negligence); City of Somerset v. Hart, 549 S.W.2d 814, 817 (Ky. 1977) (holding
that the nurse's implied duty to obey the surgeon exculpates the hospital and the nurse
from liability and imposes liability upon the surgeon); Miller v. Atkins, 236 S.E.2d 838,
839-40 (Ga. Ct. App. 1977) (holding a physician liable for a nurse's negligence when the
physician was absent from the operating room); Stovall v. Harms, 522 P.2d 353, 356-57
(Kan. 1974) (holding the surgeon liable despite the fact that his conduct was free from
negligence); Wiles v. Myerly, 210 N.W.2d 619, 631 (Iowa 1973) (holding a surgeon liable
for any negligence committed by assistants providing aid in the performance of the sur-
geon's duties to the patient); Synnott v. Midway Hosp., 178 N.W.2d 211, 213-15 (Minn.
1970) (holding that the assistants' negligence could be imputed to the surgeon regard-
less of the surgeon's presence or absence from the operating room); Shannon v. Jaller,
217 N.E.2d 234, 236 (Ohio Ct. App. 1966) (holding the surgeon liable based on the sur-
geon's "exclusive control" of the operating room).

The following cases rejected the "Captain of the Ship" doctrine: Nelson v. Trinity
Med. Center, 419 N.W.2d 886, 892 (N.D. 1988) (holding that the "Captain of the Ship"
doctrine is outdated and unnecessary); Parker v. Vanderbilt Univ., 767 S.W.2d 412, 415
(Tenn. App. 1988) (holding "that the use of the term 'Captain of the Ship'... is unneces-
sarily confusing and should be avoided"); Thomas v. Raleigh Gen. Hosp., 358 S.E.2d
222, 224-25 (W. Va. 1987) (citing Lavin, Malpractice: Down Goes the Captain-of-the-
Ship Doctrine, MED. ECON., July 11, 1977, at 37, 37-42) (holding that the rationale be-
hind the original "Captain of the Ship" doctrine is now gone); Baird v. Sickler, 433
N.E.2d 593, 595 (Ohio 1982) (stating that the purpose of the "Captain of the Ship" doc-
trine no longer exists); Tonsic v. Wagner, 329 A.2d 497, 499-501 (Pa. 1974) (rejecting
the "Captain of the Ship" doctrine); Sesselman v. Muhlenberg Hosp., 306 A.2d 474, 476
(N.J. Super. Ct. App. Div. 1973) (stating that the "Captain of the Ship" doctrine is abro-
gated); May v. Broun, 492 P.2d 776, 780-81 (Or. 1972) (stating that the purpose of the
"Captain of the Ship" doctrine no longer exists); Thomas v. Hutchinson, 275 A.2d 23, 27-
28 (Pa. 1971) (rejecting the "Captain of the Ship" doctrine).

136. See infra notes 137-40 and accompanying text; Krane v. Saint Anthony Hosp.
Sys., 738 P.2d 75, 76 (Colo. Ct. App. 1987); Schultz v. Mutch, 211 Cal. Rptr. 445, 450-51
(Cal. Ct. App. 1985).

137. 738 P.2d 75 (Colo. Ct. App. 1987).
138. Krane v. St. Anthony Hospital Systems, 738 P.2d 75, 76 (Colo. Ct. App. 1987).

In Krane, the Colorado Court of Appeals addressed whether a hospital and surgeon can
both be liable for negligent acts occurring in the operating room. Krane, 738 P.2d at 76-
77. After Phillip Krane died during surgery because he did not receive adequate venti-
lation, Krane's wife brought a wrongful death action against the hospital, the surgeon,
and the anesthesiologist. Id. at 76.

The Colorado Court of Appeals affirmed the lower court's grant of summary judg-
ment to the hospital, ruling that "[o]nce the operating surgeon assumes control in the
operating room, the surgeon is liable for the negligence of all persons working under the
surgeon's supervision." Id. at 77. However, the court emphasized the requirement that
the surgeon assume control of the operating room. Id. at 76. The court stated that
"[tihe factual question to be determined then is whether, at the time of the alleged negli-
gent act, the operating surgeon had assumed such control." Id. at 77. The court noted
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ond District Court of Appeals of California based its justification for
using the "Captain of the Ship" doctrine on the patient's health care
expectations. 140 However, those courts adhering to the "Captain of
the Ship" doctrine do not seem to be basing liability on the surgeon "in
charge," as did the McConnell court, but are instead providing an al-
ternative explanation. 141

that since the nurse's negligent act was committed over two hours after surgery had
commenced, the surgeon was irrefutably in control of the operating room when the neg-
ligence occurred. Id. at 76-77. Therefore, because the doctor was in control, the court
determined that the doctor was liable under the "Captain of the Ship" doctrine. Id.

139. 211 Cal. Rptr. 445 (Cal. Ct. App. 1985).
140. Schultz v. Mutch, 211 Cal. Rptr. 445, 450-51 (Cal. Ct. App. 1985). In Schultz,

the Second District Court of Appeals of California justified the use of the "Captain of
the Ship" doctrine based on the patients' health care expectations. Schultz, 211 Cal.
Rptr. at 450. The court addressed whether a surgeon, and the staff under his supervi-
sion, could be liable for injuries sustained by one patient when the surgeon and the staff
members were treating a second patient. Id. at 449-50. In Schultz, Joseph Mutch,
M.D., requested abdominal x-rays for Maria Schultz because he and the head nurse
were unable to ascertain if Schultz's baby (Christopher) was presenting in a breech posi-
tion. Id. at 447. Dr. Mutch and the nurse were then called away to perform an emer-
gency cesarean section. Id. at 447-48. In preparation for x-ray, the fetal heart monitor
was detached from Schultz; subsequently her vaginal membranes ruptured. Id. at 477.
Later, when an assisting nurse reattached the fetal heart monitor, the monitor revealed
that the unborn baby was in distress. Id. at 448. Because of the delay between the time
the heart monitor was detached and resuscitation, Christopher Schultz was born brain
damaged and quadriplegic. Id. at 447-48. Maria Schultz brought suit against the hos-
pital, the doctor, and the doctor's medical group, alleging negligence on the part of the
doctors and the nurses. Id. at 445. The jury found Dr. Mutch liable for Christopher
Schultz's injuries. Id. Dr. Mutch appealed to the Second District Court of Appeals of
California, alleging that the court erred in allowing an instruction to be admitted which
imposed liability for negligent acts that took place when he was not present. Id. at 450.

On appeal, the Second District Court of Appeals of California affirmed the lower
court and held that "[wihether engaged in surgery on the plaintiff or a third party, the
physician remains the principal, and nurses controlled by him are his agents under
principles of agency law." Id. The court reasoned that due to the special relationship
between a doctor and a patient, the "Captain of the Ship" remained a viable doctrine.
Id. The court explained that the patient's vulnerable position in the operating room
forced the patient to rely on the physician's expertise and competency. Id. Because of
the patient's reliance on the physician's expertise, the court found Dr. Mutch liable for
the acts of the nurses. Id. However, the court noted that a surgeon would not be held
liable for specialists whom he or she could not control. Id. at 450-51. (citing Marvulli v.
Elshire, 103 Cal. Rptr. 461 (Cal. Ct. App. 1972); Seneris v. Haas, 291 P.2d 915 (Cal.
1955); Kennedy v. Gaskell, 78 Cal. Rptr. 753 (Cal. Ct. App. 1969)).

141. Compare Krane v. Saint Anthony Hosp. Sys., 738 P.2d 75, 76 (Colo. Ct. App.
1987) (holding a head surgeon liable for the negligence of a nurse based on the surgeon's
presence in the operating room) and Schultz v. Mutch, 211 Cal. Rptr. 445, 450-51 (Cal.
Ct. App. 1985) (providing alternative bases for adhering to the "Captain of the Ship"
doctrine) with Long v. Hacker, 246 Neb. 547, 520 N.W.2d 195 (1994) (failing to provide
an alternative basis for adopting the "Captain of the Ship" doctrine).
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RESPONDEAT SUPERIOR AND NONDELEGABLE DUTris

One method courts use to impose liability on a principal for the
negligent acts of an agent is the doctrine of respondeat superior. 142

Generally, the doctrine of respondeat superior assumes that an em-
ployer-principal has the right to control the means and the methods of
the employee-agent's work.143 Under this doctrine, if the employer
can control the employee's actions, the employer will be liable for
those actions.' 44 As a general rule, however, the doctrine of respon-
deat superior does not assume that employers are capable of control-
ling the actions of independent contractors.145

Physician's Nondelegable Duties

Control, however, is not a necessary element for liability to attach
under the "nondelegable duty" doctrine.146 Most commentators state
that for a duty to be considered nondelegable, the duty must involve
two things. 147 First, the duty must involve an activity entailing either
a publicly owed duty or an inherently or abnormally dangerous activ-
ity.148 Second, the activity must involve an independent contractor-

142. RESTATEMENT (SECOND) OF AGENCY § 219 (1965); W. PAGE KEETON ET. AL.,
PROSSER ON THE LAW OF TORTS, § 71, at 509 (5th ed. 1984); DAN B. DOBBS, TORTS AND
COMPENSATION: PERSONAL AccouNTABILrry AND SOCIAL RESPONSIBILITY FOR INJURY,
540-71 (2nd ed. 1993). Historically, before courts started abolishing charitable immu-
nity, the doctrine of respondeat superior was inapplicable to the hospital setting. See
Rutchik, 47 VAND. L. REv. at 549-51 (stating that respondeat superior was inapplicable
to hospitals until the charitable immunity doctrine was abrogated).

143. Rutchik, 47 VAND. L. REv. at 549-51.
144. Id.
145. Id.
146. Id. "For the torts of an independent contractor, as distinguished from a ser-

vant, it has long been said to be the general rule that there is no vicarious liability upon
the employer." Id. "The surgeon ... is typically a private practitioner with staff privi-
leges in the hospital. In agency terminology, the surgeon is an independent contractor,
not an employee of the hospital, and the hospital, therefore, is not liable for the physi-
cian's negligent malpractice." Price, 10 J. LEGAL MED. at 324 (citing Edward E. Hollo-
well, Has the "Captain of the Ship" Been Relieved of Command?, LEGAL ASPECTS OF
MED. PRAC., July 1980, at 36. A number of jurisdictions have found that liability does
not attach to the hospital when the doctor is an independent contractor. See Jackson v.
Power, 743 P.2d 1376, 1378 (Alaska 1987) (stating that the physician was an independ-
ent contractor and therefore liability could not be imputed to the hospital); Greene v.
Rogers, 498 N.E.2d 867, 781 (111. App. 1986) (holding only the physician liable because
of the independent contractor relationship); Hill v. St. Clare's Hosp., 490 N.E.2d 823,
827 (N.Y. 1986) (holding only the physician liable as an independent contractor).

147. See infra notes 148-49 and accompanying text.
148. RESTATEMENT (SECOND) OF TORTS § 519-524 (1965). Note that these sections

are referenced from RESTATEMENT (SECOND) OF TORTS § 427A (1965). See RESTATEMENT
(SECOND) OF TORTS §§ 519-24 (listing cases discussing inherently or abnormally danger-
ous activities); RESTATEMENT (SECOND) OF TORTS app. § 427A (1965) (listing cases dis-
cussing inherently or abnormally dangerous activities); W. PAGE KEETON ET. AL.,
PROSSER AND KEETON ON THE LAW OF TORTS § 71, at 511-15 (5th ed. 1984) (discussing
cases involving a nondelegable duty).
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contractor relationship. 14 9 The Restatement (Second) of Torts states
that inherently or abnormally dangerous activities are those which
involve:

(a) "[tihe existence of a high degree of risk of some harm to
the person[.]"

(b) "[t]he likelihood that the harm that results will be
great[.]"

(c) "[t]he inability to eliminate the risk by the exercise of rea-
sonable care[.]"

(d) "[t]he extent . . . the activity is not a matter of common
usage[.]"

(e) "It]he extent... its value... is outweighed by its danger-
ous attributes[.]" 150

Nebraska's version of the nondelegable duty doctrine states "that an
employer of an independent contractor... by assigning work conse-
quent to a duty, is not relieved from liability arising from the dele-
gated duties negligently performed. As a result... the responsibility
or ultimate liability for proper performance of a duty cannot be dele-
gated, although actual performance of the task required by a nondele-
gable duty may be done by another." 15 1

In Swierczek v. Lynch, 15 2 the Nebraska Supreme Court addressed
the issue of whether certain health care responsibilities could be clas-
sified as nondelegable duties.15 3 During Virginia Swierczek's oral sur-
gery, a member of the operating team positioned Swierczek in the
operating bed in such a way as to allow an unknown object such as bed
railing or padding to place pressure on her hands.15 4 Because she was
anesthetized at the time, however, Swierczek was unable to perceive
the pressure or the concomitant pain.' 5 5 As a result of the improper
positioning, Swierczek developed ulnar neuropathy and dysesthe-
sia.156 Thereafter, Swierczek filed suit in the District Court of Doug-

149. RESTATEMENT (SECOND) OF TORTS § 427A (1965).
150. Id.
151. Foltz v. Northwestern Bell Tel. Co., 221 Neb. 201, 213, 376 N.W.2d 301, 309

(1985) (citing Kelly v. Diesel Constr., Div. of Carl Morse, Inc., 315 N.E.2d 751 (N.Y.
1974); Atlantic Coast Dev. Corp. v. Napoleon Steel Contractors, 385 So.2d 676 (Fla.
Dist. Ct. App. 1980)). A principal

who is under a duty to provide protection for or to have care used to protect
others... and who confides the performance of such [a] duty to a servant... is
subject to liability to such others for harm caused to them by the failure of such
[an] agent to perform the duty.

RESTATEMENT (SECOND) OF TORTS § 214 cmt. (1958).
152. 237.Neb. 469, 466 N.W.2d 512 (1991).
153. Swierczek v. Lynch, 237 Neb. 469, 482, 466 N.W.2d 512, 519 (1991).
154. Swierczek, 237 Neb. at 473-74, 466 N.W.2d at 514-15. See Appendix a defini-

tion of Unlar and Neuropathy.
155. Swierczek, 237 Neb. at 474, 466 N.W.2d at 515.
156. Id.
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las County, Nebraska, alleging medical malpractice against the oral
surgeon, a physician, an anesthesiologist, a certified nurse anesthesi-
ologist ("CNA"), and the hospital.157 The district court granted sum-
mary judgment in favor of every defendant except the
anesthesiologist. 158 Swierczek appealed, claiming that the defend-
ants' summary judgment would prevent her from effectively proceed-
ing against Dr. Gatz, the anesthesiologist. 159

On appeal, the Nebraska Supreme Court reversed the district
court, holding that neither the surgeon nor the hospital could escape
liability by delegating their operating room responsibilities to the an-
esthesiologist.o60 The supreme court held that the "[diuty of care
owed . . . is nondelegable, which means that an employer of an in-
dependent contractor ... by assigning work subsequent to a duty, is
not relieved from liability arising from the delegated duties negli-
gently performed." 161 Significantly, the court noted that, if the dis-
trict court's ruling was affirmed, Swierczek would have no means of
redress. 1

6 2

In Burns v. Metz, 163 the Nebraska Supreme Court again consid-
ered a surgeon's nondelegable duty to provide health care to pa-
tients. 164 In Burns, Mary Lou Burns had breast reduction surgery
performed by Philip Metz, M.D. and Richard Pitsch, M.D. 165 As a re-
sult, Bums' breasts were asymmetrical. 166 Burns filed a medical mal-
practice claim against Drs. Metz and Pitsch. 167 The District Court of
Lancaster County, Nebraska, entered judgment in favor of both de-
fendants. 168 Burns then appealed, arguing that the trial court erred
in failing to instruct the jury that Dr. Metz was responsible for every
negligent act committed on behalf of one of his assistants. 169

On appeal, the Nebraska Supreme Court affirmed the lower court,
stating that a physician cannot escape liability for negligently per-
formed operating room duties by delegating the responsibility to an

157. Id. at 471, 466 N.W.2d at 513-14.
158. Id. at 475, 466 N.W.2d at 515.
159. Id.
160. Id.
161. Id. at 482, 466 N.W.2d at 519 (citing Foltz v. Northwestern Bell Tel. Co., 221

Neb. 201, 213, 376 N.W.2d 301, 309 (1985)). See Hemmerling v. Happy Cab Co., 247
Neb. 919, 928, 530 N.W.2d 916, 922 (1995) (articulating the factors used to determine
whether an agent is an employee or an independent contractor).

162. Swierczek, 237 Neb. at 482, 466 N.W.2d at 519.
163. 245 Neb. 428, 513 N.W.2d 505 (1994).
164. Burns v. Metz, 245 Neb. 428, 435-36, 513 N.W.2d 505, 510 (1994).
165. Burns, 245 Neb. at 435-36, 513 N.W.2d at 510.
166. Id.
167. Id.
168. Id.
169. Id.

1995] 399



CREIGHTON LAW REVIEW

independent contractor. 170 The supreme court explained, however,
"that unless the ... agent is liable in negligence, there can be no liabil-
ity on the... principal." 171 The court concluded that in the absence of
any negligence on behalf of Dr. Pitsch, the trial court correctly refused
to impute any negligence of Dr. Pitsch to Dr. Metz. 172

THE "BORROWED SERVANT" RULE

The "borrowed servant" rule is not only an exception to the doc-
trine of respondeat superior, but also provides another avenue by
which courts can hold physicians liable for the negligence of hospital
employees. 173 Historically, courts used the doctrine of respondeat su-
perior to find a principal-agent relationship within the operating room
so as to impose liability on principals for the negligent acts of their
agents. 174 Contrary to the doctrine of respondeat superior, however,
the "borrowed servant" rule holds that a principal may not be liable
for negligent acts committed by an agent if the agent has been "bor-
rowed" by another principal. 175 Pursuant to the "borrowed servant"
rule, when a surgeon-principal exercises a certain amount of control
over a hospital employee, that employee-agent ceases working for the
hospital and become the physician's borrowed servant.176 Thus, the
"borrowed servant" rule has enabled courts to limit the number of
medical malpractice claims brought against hospitals to only those sit-
uations in which the hospital directly controlled the agent-
employee. 177

170. Id. at 438, 513 N.W.2d at 511-12 (citing Swierczek v. Lynch, 237 Neb. 469, 466
N.W.2d 512 (1991)).

171. Id. (citing Plock v. Crossroads Joint Venture, 239 Neb. 211, 475 N.W.2d 105
(1991)).

172. Id.
173. Kastner v. Tooms, 611 P.2d 62, 64 (Alaska 1980) (citing Reader v. Ghemm Co.,

490 P.2d 1200 (Alaska 1971)).
174. See Aderhold v. Bishop, 221 P. 752, 755 (Okla. 1923). Prior to the 1920s, courts

occasionally held physicians personally liable for inadequately supervising employees or
negligently over-delegating authority to an employee. Price, 10 J. LEGAL MED. at 327-
28 n.16. However, courts began applying the "borrowed servant" doctrine in the hospi-
tal setting. Id. at 327. As noted by Price, the Oklahoma Supreme Court, in Aderhold v.
Bishop, 221 P. 752 (Okla. 1923), adopted the "right to control" test. Price, 10 J. LEGAL
MED. at 327-28.

175. Kastner, 611 P.2d at 63. See Lisk, 13 U. ARK. LrITLE ROCK L.J. at 190-96 (stat-
ing that "[tihe borrowed servant rule holds that a[n] [agent] directed or permitted by his
[principal] to perform services for another may become the [agent] of such other in per-
forming the services").

176. Lisk, 13 U. AR& LrrrLE ROCK L.J. at 190-96. The rule holds that an "[agent]
directed by his [principal] to perform services for another may become the [agent] of
such other in performing the services. He may become the other's [agent] as to some
acts and not as to others." RESTATEMENT (SEcoND) OF AGENCY § 227 (1958).

177. T. LEBLANG, ET. AL., TIE LAw OF MEDICAL MALPRACTICE IN ILLINOIS, § 4.30 at
483 n.82 (1986). Almost every jurisdiction has adopted the "borrowed servant" rule.
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Determining Whether the Master has "Borrowed" the Servant

In applying the "borrowed servant" rule, courts must first ascer-
tain how a physician-principal "borrows" an agent-employee of the
hospital. 178 In order to make this determination, courts have created
two different tests. 179 Under the "right to control" test, the physician-
principal must simply possess the right to control the borrowed em-
ployee-agent's actions.180 Under the "actual control" test, the physi-
cian-principal must not only have the right to control the borrowed
employee-agent's actions, but the physician-principal must also exer-
cise this right.181

The "Actual Control" Test

Under the "borrowed servant" doctrine, a majority of jurisdictions
have adopted the "actual control" test. 18 2 This first method of impos-

Price, 10 J. LEGAL MED. at 321 n.8. See Comment, The Hospital-Physician Relationship:
Hospital Responsibility for Malpractice of Physicians, 50 WASH. L. REV. 385, 402-06 n.89
(listing cases endorsing the borrowed servant" rule).

178. Price, 10 J. LEGAL MED. at 334-35; see generally Payne & Mayes, 17 S. TEX. L.J.
at 370-78. (discussing the "actual control" test and the "right to control" test); Lisk, 13
U. ARK. LrrrLE RocK L.J. at 184-90. (stating that most courts have plunged into a
heated debate, attempting to determine whether to apply the "right to control" test or
the stricter "actual control" test).

179. Price, 10 J. LEGAL MED. at 326; Lisk, 13 U. Ann. LrrrLE ROCK L.J. at 187. See
generally Payne & Mayes, S. TEx. L.J. at 373-74 (discussing the "right to control" test).

180. Price, 10 J. LEGAL MED. at 326. "The decisive test in determining whether the
relation of [principal] and [agent] exists is whether the employer has the right to control
and direct the [agent].... " Keitz v. Nat'l Paving & Contracting Co., 134 A.2d 296, 301
(Md. 1957); see RESTATEMENT (SECOND) OF AGENCY § 220(1) (1957); Dickerson v. Ameri-
can Sugar Refining Co., 211 F.2d 200,202-03 (3rd Cir. 1954); Brickner v. Normandy
Osteopathic Hosp., Inc., 746 S.W.2d 108, 112 (Mo. Ct. App. 1988); Vargas v. Dulzaides,
520 So.2d 306, 307 (Fla. Dist. Ct. App. 1988) (per curiam); Traster v. Steinreich, 523
N.E.2d 861, 863 (Ohio Ct. App. 1987) (citing Baird v. Sickler, 433 N.E.2d 593,595 (Ohio
1982)); Redenbaugh v. Med. Center of Del., Inc., No. 84C-NO-12, 1986 WESTLAW 3968,
*2 (Del. Super. 1986); McCullough v. Bethany Med. Center, 683 P.2d 1258, 1262 (Kan.
1984); Naccash v. Burger, 290 S.E.2d 825, 832 (Va. 1982) (citing Whitfield v. Whittaker
Memorial Hosp., 169 S.E.2d 563, 567 (Va. 1969)); Pratt v. Stein, 444 A.2d 674, 701-02
(Pa. Super. 1982); Schwartz v. Ghaly, 318 N.W.2d 294, 301 (N.D. 1982); Truhitte v.
French Hosp., 180 Cal. Rptr. 152, 157 (Cal. Ct. App. 1982); Dessauer v. Memorial Gen.
Hosp., 628 P.2d 337, 352 (N.M. Ct. App. 1981) (Sutin, J., concurring); Sparger v. Worley
Hosp., Inc., 547 S.W.2d 582, 583 (Tex. 1977).

181. Price, J. LEGAL MED. at 350-51 (stating that "[t]he right to control test requires
the jury to distinguish between a surgeon's supervisory right to control the results of a
hospital employee's actions and the right to control the manner of the employee's
performance").

182. See Mather v. Griffin Hosp., 540 A.2d 666, 672 (Conn. 1988) (stating that liabil-
ity will be imposed if the temporary principal actually exercised control); Nelson v. Trin-
ity Med. Center, 419 N.W.2d 886, 892 (N.D. 1988) (stating that a doctor may be liable
for a hospital employee if the employee is subject to the doctor's control and supervi-
sion); Parker v. Vanderbilt Univ., 676 S.W.2d 414, 418 (Tenn. Ct. App. 1988) (endorsing
the actual control test); Ross v. Chatham County Hosp. Auth., 367 S.E.2d 793, 795-96
(Ga. 1988) (enunciating its two part "actual control" test as follows: (a) the hospital
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ing liability under the "borrowed servant" rule is accomplished by de-
termining that the physician had actual control of the negligent
assistant.1 8 3 Under the "actual control" test, the court asks whether
the surgeon took affirmative steps to control the specific details of the
borrowed agent's actions.' 8 4 Specifically, "[tihe actual control ap-
proach.., tends to focus upon the ability of the [principal] to tell the
worker what to do, how to do it and when it should be done."' 8 5 Under
the actual control test, evidence that a surgeon exercised actual con-
trol over the borrowed agent's professional acts is "either evidence of a
right of control or presumptive proof that a right of control exists." 18 6

must yield control of the agent, and (b) the surgeon must assume such control); Fortson
v. McNamara, 508 So. 2d 35, 36 (Fla. Dist. Ct. 1987) (stating that physicians will be
liable if they have actual control of the assistant); Pierre v. Lallie Kemp Charity Hosp.,
515 So. 2d 614, 620-21 (La. Ct. App. 1987) (endorsing the actual control test); Tams v.
Kotz, 530 A.2d 1217, 1222 (D.C. Ct. App. 1987) (stating that actual control was demon-
strated by the physician's issuance of orders to the assistants that the assistants were
obligated to perform); Thomas v. Raleigh Gen. Hosp., 358 S.E.2d 222, 224-35 (W. Va.
1987) (endorsing the actual control test); Kohoutek v. Hafner, 366 N.W.2d 633, 638
(Minn. Ct. App. 1985) rev'd on other grounds, 383 N.W.2d 295 (Minn. 1986) (stating that
doctors may be liable if they direct and control the assistants' work); Rudolph v. Tomb-
stone Pizza Corp., 214 Neb. 276, 280-81, 333 N.W.2d 673, 677 (1983) (finding that the
degree of control exercised will determine liability); Nassau Educational Chapter of
Civil Service Employees Ass'n, Inc. v. Great Neck Union Free School Dist., 439 N.E.2d
876 (N.Y. 1982) (stating that the facts of the case demonstrated the requisite amount of
actual control); Sterud v. Chugach Elec. Ass'n, 640 P.2d 823, 826 (Ala. 1982) (stating
that the mere power to order a worker to perform a particular task was insufficient to
show a principal-agent relationship); Simpson v. Sisters of Charity of Providence in Ore-
gon, 588 P.2d 4, 9-10 (Or. 1978) (stating that an operating room assistant changes from
a hospital employee to a borrowed agent when the assistant is under the doctor's actual
control); Petronzio v. Brayda, 350 A.2d 256, 262 (N.J. Super. Ct. App. Div. 1975) (stat-
ing that since there was no actual control, no liability attached to the principal); Ses-
selman v. Muhlenberg Hosp., 306 A.2d 474, 466-67 (N.J. Super. Ct. App. Div. 1973)
(endorsing the actual control test); May v. Broun, 492 P.2d 776, 780 (Or. 1972) (stating
that a hospital employee does not become a borrowed agent until he or she is under the
physician's actual control); Rankin v. Blue Grass Boys Ranch, Inc., 469 S.W.2d 767, 775
(Ky. 1971) (holding that no liability existed because there was no actual control shown);
Aderhold v. Bishop, 221 P. 752 (Okla. 1923) (enunciating its two part "actual control"
test as follows: (a) actual supervision, and (b) actual control).

183. Price, 10 J. LEGAL MED. at 326.
184. Id. at 352. Commentators have stated that "[i]t is not consistent to alter the

legal consequences [under the doctrine of respondeat superior] ... unless a situation
clearly exists wherein another person becomes as closely related and intertwined as the
original employer, directing or controlling . . .the employee's performance of acts."
Payne & Mayes, 17 S. TEx. L.J. at 393. Commentators have also noted that the trend,
in recent years, is for courts to apply the "actual control" test. Price, 10 J. LEGAL MED.
at 334-35. Commentators also note that although the degree of actual control required
to impose liability varies, a number of jurisdictions are using the actual control test.
Stewart R. Reuter, Toward a More Realistic and Consistent Use of Respondeat Superior
in the Hospital, 29 ST. Louis U. L.J. 601, 642-51 (1985).

185. Price, 10 J. LEGAL MED. at 352.
186. Lisk, 13 U. ARK. LrrrLE ROCK L.J. at 194. Commentators indicate that "[iut is

the right of control that gives rise to the liability." Id. However, the author continues to
state that,
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The "Right to Control" Test

Under the "borrowed servant" doctrine, a number of jurisdictions
have also adopted the "right to control" test.187 Under the "right to

[tihe 'actual control' test should stand alone as the test to be used for two rea-
sons. First, only when a physician exercises 'actual control' does the other pro-
fessional lose his discretion in carrying out the task. Second, when a physician
exercises actual control over another's acts, unless submission to the control is
coerced, it must be presumed that the other has voluntarily submitted to the
control of the physician, and hence, a true 'master-servant' relationship is in
effect.

Id.
187. Price, 10 J. LEGAL MED. at 335 n.54. RESTATEMENT (SECOND) OF AGENCY

§ 220(1) (1957); John H. Bickell, The Loaned Servant Doctrine and the Right to Control
Test, 83 W. VA. L. REV. 717, 717-20 (1980). Those cases supporting the "right to control"
test are as follows: Maynard v. Kenova Chemical Co., 626 F.2d 359, 362 (4th Cir. 1980)
(relying on the right to control test to determine independent contractor status); Gaudet
v. Exxon Corporation, 562 F.2d 351, 356, (5th Cir. 1977), rehearing denied, 565 F.2d
1215, 1217 (5th Cir. 1977), cert denied, 436 U.S. 913 (1978) (listing the right to control
as a crucial factor to determine liability under the borrowed servant doctrine); Beaver v.
Jacuzzi Bros. Inc., 454 F.2d 284, 286 (8th Cir. 1972) (placing substantial reliance on the
right to control test when determining the existence of an agency relationship); Dicker-
son v. American Sugar Refining Co., 211 F.2d 200, 202-03 (3rd Cir. 1954) (stating that
the right to control is the factor that is important); Littleton v. Mardigan, 458 F.2d 251,
255 (7th Cir. 1972) (placing substantial reliance on the right to control test when deter-
mining the existence of an agency relationship); McCollom v. Smith, 339 F.2d 348, 352
(9th Cir. 1964) (placing a substantial amount of importance on the right of control when
determining the existence of an agency relationship); Western Marine & Salvage Co. v.
Ball, 37 F.2d 1004, 1006 (D.C. Cir. 1930) (stating that the right to control has great
significance in determining whether an agency relationship has been established); Har-
ris v. Miller, 438 S.E.2d 731, 735 (N.C. 1994) (stating that the factors to determine
whether the principal has the "right to control" consist of the following: (1) whether the
lent servant is a specialist; (2) which employer supplies the instrumentalities; (3) the
nature of the instrumentalities; (4) the length of the employment; (5) the course of deal-
ing between the parties; (6) whether the temporary employer has the skill or knowledge
to control the manner in which the work is performed; and (7) whether the employer in
fact exercises such control); Brickner v. Normandy Osteopathic Hosp., Inc., 746 S.W.2d
108, 112 (Mo. Ct. App. 1988) (stating that the right to control is the act of controlling the
details of the employer's work); Vargas v. Dulzaides, 520 So. 2d 306, 307 (Fla. Dist. Ct.
App. 1988) (per curiam) (using the right to control test to determine liability under
agency); Traster v. Steinrich, 523 N.E.2d 861, 863 (Ohio Ct. App. 1987) (stating that a
physician will not be liable unless he has the right to control the assistant's actions);
Redenbaugh v. Med. Center of Del., Inc., No. 84C-NO-12, 1986 WESTLAW 3968, *2
(Del. Super. 1986) (endorsing the right to control test); McCullough v. Bethany Med.
Center, 683 P.2d 1258, 1262 (Kan. 1984) (stating that the crucial distinction is the right
to control); Baird v. Sickler, 433 N.E.2d 593, 595 (Ohio 1982) (stating the following
factors to establish the "right to control": (1) whether the physician instructed which
procedures were to be conducted; (2) whether the physician watched to ensure that
those procedures were conducted; (3) whether the physician had the right to halt the
procedure; and (4) whether the physician participated in the procedure); Pratt v. Stein,
444 A.2d 674, 701-02 (Pa. Super. Ct. 1982) (citing Tonsic v. Wagner, 329 A.2d 497 (Pa.
1974) (stating that the principal-agent relationship is based on the right to control test);
Schwartz v. Ghaly, 318 N.W.2d 294, 301 (N.D. 1982) (stating that the employer must
have the right to control the employee's actions); Truhitte v. French Hosp., 180 Cal.
Rptr. 152, 157 (Cal. Ct. App. 1982) (endorsing the right to control test); Naccash v. Bur-
ger, 290 S.E.2d 825, 832 (Va. 1982) (citing Whitfield v. Whittaker Memorial Hosp., 169
S.E.2d 563, 567 (Va. 1969) (stating that a master-servant relationship hinges on the
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control" test, a head surgeon will be liable if the surgeon has the right
to control the actions of the negligent operating room assistants.188

The "right to control" test requires courts to make a distinction be-
tween the physician-principal's supervisory right to control the results
of the employee-agent's work and the right to control the manner of
the employee-agent's performance.18 9 A surgeon's request for a par-
ticular result, however, is insufficient to establish the requisite right
of control. 190 Rather, the surgeon must have the right to control the
manner of the employee-agent's performance. 191

Additionally, some courts have limited the "right to control" test
to an immediate right of control. 192 Jurisdictions recognizing this test
state that acts lacking a realistic connection with the surgeon in terms

right to control test); Dessauer v. Memorial Gen. Hosp., 628 P.2d 337, 342 (N.M. Ct.
App. 1981) (Sutin, J., concurring) (stating that a doctor who has the right to control the
assistant's actions will be held liable for their actions); Georgia-Pacific Corp. v. Crosby,
393 So. 2d 1348, 1349 (Miss. 1981) (stating that the right to control, not actual control
of, the details of work is the primary test); Kottmeyer v. Consolidated Rail Corp., 424
N.E.2d 345, 351-53 (Ill. Ct. App. 1981) (endorsing the right to control test and the actual
control test); Rabar v. E. I. duPont de Nemours & Co.Inc., 415 A.2d 499, 506 (Del.
Super. 1980) (stating that liability for independent contractor's negligence depends on
the power to control the manner of the work and its performance); Arsand v. City of
Franklin, 264 N.W.2d 579, 582 (Wis. 1978) (endorsing the right to control test); Bous-
quet v. Commonwealth, 372 N.E.2d 257, 258 (Mass. 1978) (stating that the right and
power of directing the work of the independent contractor was sufficient to attach liabil-
ity); Sparger v. Worley Hosp. Inc., 547 S.W.2d 582, 583 (Tex. 1977) (stating the bor-
rowed servant doctrine depends on the right to control test); Burr v. Apex Concrete Co.,
242 N.W.2d 272, 276 (Iowa 1976) (stating that there were insufficient facts demonstrat-
ing the right to control, and, thus, no liability was present); Gibbs v. Miller, 283 N.E.2d
592, 594 (Ind. Ct. App. 1972) (stating that the master-servant relationship was present
because the facts indicated a right to control and direct the employees' actions); Keitz v.
Nat'l Paving & Contracting Co., 134 A.2d 296, 301 (Md. 1957) (holding that "[tihe deci-
sive test in determining whether the relation of the [principal] and [agent] exists is
whether the employer has the right to control the [agent].. . . "); Kroshus v. Koury, 633
P.2d 909, 911-12 (Wash. Ct. App. 1981) (stating that, because the principal did not have
the right to control, there was no liability); Van Vranken v. Fence-Craft, 430 P.2d 488,
493 (Idaho 1967) (stating that the right to control test demonstrates a master-servant
relationship); Michaud v. Charles R. Steeves & Sons, Inc., 286 A.2d 336, 342 (Me. 1972)
(stating that the fact that the defendant had the right to control and direct the employee
took the employee out of the independent contractor status).

188. Price, 10 J. LEGAL MED. at 35 n.54.
189. Id. at 350-51 (stating that "Ithe right to control test requires the jury to distin-

guish between a surgeon's supervisory right to control the results of a hospital em-
ployee's actions and the right to control the manner of the employee's performance").

190. Id. at 353-54 n.11-12; RESTATEMENT (SEcoND) OF AGENCY § 227 cmt (c) (1958)
(stating that "[ilf the servant is expected only to give results called for by the temporary
employer [physician] and to use the instrumentalities as the servant would expect his
general employer would desire, the original service continues").

191. RESTATEMENT (SEcOND) OF AGENCY § 227 cmt. (c) (1985).
192. Payne & Mayes, 17 S. TEx. L.J. at 375. See E. R. Tan, Annotation, Liability of

Operating Surgeon for Negligence of Nurse Assisting Him, 12 A.L.R.3d 1017 (1967 &
Supp. 1988) (stating the vicarious liability turns on whether the agent was under the
principal's immediate control).
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of time and geography will be insifficient to hold the physician liable,
despite the surgeon's right to control the agent. 193 Moreover, some
commentators contend that, in order to be liable under the right to
control test, a physician must possess the ability, must act on such
ability, and must direct "[h]ow the requested result is performed or
carried out."19 4

THE CHANGING DUTY OF PHYSICIANS DUE TO MEDICAL
SPECIALIZATION

Recognizing the diversification in the operating room, the ques-
tion then becomes how a trained specialist in one field of medicine can
control the actions of another specialist practicing medicine in a differ-
ent field?195 In light of this confusion, it is questionable whether the
control tests offer any assistance in determining liability. 196 Some
commentators state that actual control or the right to control are im-
portant issues when a surgeon faces liability for the negligence of
other surgeons, experts, or other hospital personnel who themselves
possess special qualifications. 197 Other commentators urge that sur-
geons should not be held liable for the negligence of specialists, be-
cause surgeons have neither the right nor the power to control the acts
of those specialists. 198 The rise of specialization has created situa-

193. Payne & Mayes, 17 S. TEx. L.J. at 375. For example, even if the surgeon was in
charge of the operating room, he or she cannot be said to have been in immediate control
of acts committed by someone two hours after surgery has concluded. Id. The authors
stated that "[t]his emphasis becomes important where the facts show an 'absent' sur-
geon, or one who could not possibly have prevented the negligent acts nor even known
about the acts, even though the surgeon was present in the operating room during the
commission of the acts." Id. at 374-75 n.56.

194. Price, 10 J. LEGAL MED. at 3541(citing Payne & Mayes, 17 S. TEx. L.J. at 386
n.148.

195. See infra notes 196-218 and accompanying text. Janulis & Horstein, Damned
If You Do, Damned If You Don't: Hospitals' Liability for Physicians', 64 NEB. L. REv. 689
(1985); Note, Torts-Texas Labels Captain of the Ship Doctrine: "False Rule of Agency",
14 WAKE FoREsT L. REv. 319, 332 (1978) (stating that the surgeon is no longer "Captain
of the Ship," but is more realistically termed the "Captain of the Team"); Note, Separa-
tion of Responsibility in the Operating Room: The Borrowed Servant, The Captain of the
Ship, and the Scope of Surgeons' Vicarious Liability, 49 NorE DANE L.J. 933, 940
(1974) (stating that the surgeon is not the "Captain of the Ship," but is the
'quarterback" of the operating room).

196. See infra notes 197-218 and accompanying text; see supra notes 178-194 and
accompanying text for a discussion of the uncertainty of whether a surgeon can control
the acts of another specialist, and, therefore, how the "control" tests can be of much
assistance with diverse specialization and division of responsibility; Payne & Mayes, 17
S. TEx. L.J. at 386 n.148.

197. Payne & Mayes, 17 S. TEx. L.J. at 375.
198. Payne & Mayes, 17 S. TEx. L.J. at 375. Price, 10 J. LEGAL MED. at 341. The

sophistication and specialization of medicine "makes even a theoretical right of control
largely illusory with respect to many of the specialized details of such [medical] proce-
dures." Id. See Vargas v. Dulzaides, 520 So. 2d 306, 307-08 (Fla. Dist. Ct. App. 1988)
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tions where surgeons have neither the right nor the ability to control
the entire operating team, and, thus, an individual surgeon should not
be liable for the acts of another specialist.199

For example, in Dohr v. Smith,200 the Florida Supreme Court ad-
dressed whether Marvin Smith, M.D., could be liable for the negligent
acts of Bessie French, M.D., an anesthetist.20 1 In Dohr, while ad-
ministering anesthetic for a gastric resection, Dr. French dislodged
Bertha Dohr's two front teeth from her bridge work during intuba-
tion.202 The teeth lodged in Dohr's lungs and had to be surgically re-
moved. 20 3 Dohr brought suit against the hospital, Dr. Smith, and Dr.
French in the Circuit Court of Dade County, Florida.20 4 The defend-
ants moved for a directed verdict which the trial court granted.20 5

Dohr then appealed to the Florida Supreme Court.20 6

On appeal, the Florida Supreme Court affirmed the judgments in
favor of the hospital and the surgeon, but reversed the lower court in
respect to the anesthetist.20 7 The supreme court held that although
Dr. Smith "[inay have been generally in command from the beginning
of the operation to the end.., it is clear to us that he and the anesthe-
tist were working in highly expert fields peculiar to each other [and]
despite the common goal... their responsibilities were not inextrica-
bly bound together."208 The court noted that in circumstances such as
this, it would be inappropriate to hold one specialist liable for the ac-
tions of the other.209

In Harris v. Miller,210 the North Carolina Supreme Court reached
a conclusion similar to the Florida Supreme Court in Dohr.211 In Har-
ris, while George Miller, M.D., performed a laminectomy on Etta Har-
ris' ruptured disk, William Hawkes, a CNA, improperly oxygenated

(per curiam) (citing Fortson v. McNamara, 508 So. 2d 35 (Fla. Dist. Ct. App. 1987);
Parmerter v. Osteopathic Gen. Hosp., 196 So. 2d 505 (Fla. Dist. Ct. App. 1967) (holding
that "a surgeon will not be liable for the negligence of a fellow specialist. . .

199. Price, 10 J. LEGAL MED. at 341.
200. 104 So. 2d 29 (Fla. 1958).
201. Dohr v. Smith, 104 So. 2d 29, 32 (Fla. 1958).
202. Dohr, 104 So. 2d at 29; see Appendix for a definition of Gastric Resection.
203. Dohr, 104 So. 2d at 29.
204. Id.
205. Id.
206. Id. at 29-30.
207. Id. at 33.
208. Id. at 32. (citing Hudson v. Weiland, 8 So. 2d 37 (Fla. 1942)).
209. Id. at 32-33.
210. 438 S.E.2d 731 (N.C. 1994).
211. Harris v. Miller, 438 S.E.2d 731 (N.C. 1994). See supra notes 200-09 and ac-

companying text. See generally Note, The Vicarious Liability of a Physician for the Neg-
ligence of Other Medical Professional - North Carolina Charts a Middle Course - The
Effect of Harris v. Miller, 17 CAMPBELL L. REv. 375 (1995).
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Harris, causing her to sustain brain damage and paralysis. 212 Ad-
dressing Harris' improper oxygenation, brain damage, and paralysis,
the North Carolina Supreme Court held that surgeons were no longer
presumed to control the operating room merely because of their pres-
ence.213 The Harris court reasoned that:

surgeons are no longer the only experts in the operating
room. The operating team now includes nurses, technicians,
interns, residents, anesthetists, anesthesiologists and other
specialized physicians. All of these are experts in their own
fields, having received extensive training both in school and
at the hospital. When directed to perform their duties, they
do so without further instruction from the surgeon, relying
instead on their own expertise regarding the manner in
which those duties are performed.... Some of them... may
have expertise not possessed by the surgeon. Thus, the sur-
geon will in some cases be ill-equipped, if not incapable, of
controlling the manner inwhich assisting personnel perform
their duties.214

The supreme court noted that, even in situations where the sur-
geon possesses the knowledge or skill to control operating room assist-
ants, it would be impractical to require the surgeon to divert his or her
attention from the patient to the assistant.215 The court concluded
that, lelven where the surgeon does have the knowledge or skill to
control assisting personnel, it may impractical for him to do so given
the necessity of focusing on the surgical procedure." 216 The court ex-
plained that the days when the "Captain" could adequately supervise
and control all assisting personnel in the operating room were disap-

212. Harris, 438 S.E.2d at 731-32.
213. Id. at 737 (citing Payne & Mayes, 17 S. TEx. L.J. at 387-90; Reuter, 33 MED.

TRIAL TECH. Q. at 635-36).
214. Id. at 738. "Operations performed under modern techniques require team per-

formance, and the nurses and other personnel assisting in the operating room are not at
all times under the immediate supervision and control of the operating surgeon...." Id.
(citing Grant v. Touro Infirmary, 223 So. 2d 148, 154 (La. 1969)).

215. Harris, 438 S.E.2d at 738. Commentators indicate that "[w]ith the increasing
sophistication and specialization of medical practice, it is in the.., physicians' and...
patients' best interests for the surgeon to concentrate on surgical procedures while rely-
ing on the expertise of those providing assistance to complete their independent duties.
" Price, 10 J. LEGAL MED. at 347. Commentators further state that-"[t]he surgeon...
focuses on the incision, performance of the necessary medical procedures, and clo-
sure.... [The physician] has no time to watch over [other trained personnel] .... much
less direct them in the performance of their duties.... [E]ven if [the physician] had the
time, [the physician] no right to do so." Id. at 398.

216. Harris, 438 S.E.2d at 738.
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pearing.2 17 The court concluded that a physician would no longer be
presumed to be liable for the acts or omissions of other physicians.2 18

ANALYSIS

In Long v. Hacker,2 19 the Nebraska Supreme Court held that
neither a hospital nor a surgeon could escape liability by delegating
their responsibilities in the operating room to radiologists or to other
assisting members of the operating team. 220 In reaching this result,
the court relied on the holding in Swierczek v. Lynch. 22 1 Under any
other theory of medical malpractice, however, neither Dr. Hacker nor
the hospital would have been liable for Dr. Long's injuries. 2 22 The
supreme court's reliance on the "Captain of the Ship" doctrine evokes
at least three points of criticism. 228 First, the court held Dr. Hacker
responsible for Dr. Long's injuries, despite the fact that Dr. Long did
not establish a prima facie case of medical malpractice. 22 4 Second, the
court erred in adopting the "Captain of the Ship" doctrine and, in turn,
invoking strict liability.2 25 Third, the court did not discuss (1) the
"borrowed servant" rule or its contemporary "control" tests, (2) the
mechanics of the nondelegable duty doctrine, or (3) the specialization
occurring in the operating room.22 6

TRADITIONAL MEDICAL MALPRACTICE IN NEBRASKA

In Long v. Hacker,2 27 the Nebraska Supreme Court held a sur-
geon liable by virtue of a nondelegable duty for the negligent acts of a
radiologist. 228 Though the supreme court held Dr. Hacker liable, the
court did not address whether Dr. Hacker was actually negligent.2 29

217. Id.
218. Id. In coming to this conclusion, the court relied on the holdings in Franklin v.

Gupta, 567 A.2d 524 (Md. Ct. App. 1990), Sparger v. Worley Hospital, 547 So. 2d 582
(Tex. 1977), and Thomas v. Hutchinson, 275 A.2d 23 (Pa. 1971) wherein the courts re-
jected the "Captain of the Ship" doctrine. Harris, 438 S.E.2d at 738. See supra notes
195-218 and accompanying text.

219. 246 Neb. 547, 520 N.W.2d 195 (1994).
220. Long v. Hacker, 246 Neb. 547, 556, 520 N.W.2d 195, 202 (1994).
221. 237 Neb. 469, 466 N.W.2d 512 (1991); Long, 246 Neb. at 555, 520 N.W.2d at

201.
222. See infra notes 227-450 and accompanying text.
223. See infra notes 224-26 and accompanying text.
224. Long, 246 Neb. at 558, 520 N.W.2d at 202. See supra notes 60-108 and accom-

panying text.
225. Long, 246 Neb. at 555, 520 N.W.2d at 202. See supra notes 110-34 and accom-

panying text.
226. Long, 246 Neb. 547, 520, 559 N.W.2d 195, 203 (1994). See supra notes 142-218

and accompanying text.
227. 246 Neb. 547, 520 N.W.2d 195 (1994).
228. Long v. Hacker, 246 Neb. 547, 555-56, 520 N.W.2d 195, 210 (1994).
229. See Long, 246 Neb. at 555-56, 547-559, 520 N.W.2d at 201, 195-203.
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To prove medical malpractice, Dr. Long needed to show that Dr.
Hacker owed him a duty of care, that Dr. Hacker breached the duty of
care, and that Dr. Hacker's breach of that duty was the proximate
cause of his injuries. 230 Dr. Long did not satisfy these three
elements.

231

Standard of Care

In Kortus v. Jensen,232 the Nebraska Supreme Court stated that
"a doctor who is a specialist must use the skill and knowledge ordina-
rily possessed and used under like circumstances by members of his
specialty ... in his or her similar localities."233 In Long, Dr. Donald
Austin testified that Dr. Hacker violated the standard of care in rely-
ing on someone else to interpret the x-ray and that it was the respon-
sibility of the neurosurgeon to determine correct spinal level. 23 4 At
the trial level, the jury determined that, under the traditional medical
malpractice requirements in Nebraska, Dr. Hacker had not breached
the standard of care for neurosurgeons. 235 To demonstrate that he
had not breached his duty, Dr. Hacker presented two expert wit-
nesses. 236 Kenneth Browne, M.D., testified that neurosurgeons in
Omaha, Nebraska, could reasonably rely on the interpretations of
radiologists to guide them during surgery.237 Dr. Browne stated that,
if a radiologist was unable to read an x-ray, it was the radiologist's
responsibility to request another x-ray and not to render an opin-
ion.238 Lyel Leibrock, M.D., also stated that Dr. Hacker met the stan-
dard of care.239 Dr. Leibrock said that he relied on radiologists, and
such reliance was not a breach of the neurosurgeon's duty of care to
the patient. 240

230. Saporta v. State, 220 Neb. 142, 146, 368 N.W.2d 783, 785 (1985). See supra
notes 60-97 and accompanying text.

231. See supra notes 60-108 and accompanying text. See infra notes 232-69 and
accompanying text.

232. 195 Neb. 261, 237 N.W.2d 845 (1976).
233. Kortus v. Jensen, 195 Neb. 261, 268, 237 N.W.2d 845, 850 (1976) (citations

ommitted).
234. Brief for Appellee at 19-20, Long v. Hacker, 246 Neb. 547, 520 N.W.2d 15

(1994) (No. A-91-1207).
235. Long v. Hacker, No. A-91-1207, 1993 Neb. App. WESTLAW 439952 at *3

(1993), rev'd, 246 Neb. 547, 520 N.W.2d 195 (1994). Brief for Appellee at 19-20, Long
(No. A-91-1207).

236. Long, 1993 Neb. App. WESTLAW 439952 at *3.
237. Brief for Appellee at 19, Long (No. A-91-1207), Long, 246 Neb. at 547-48, 520

N.W.2d at 195-97.
238. Long, 246 Neb. at 547-48, 520 N.W.2d at 195-97.
239. Long, 1993 Neb. App. WESTLAW 439952 at *3.
240. Brief for Appellee at 19, Long, (No. A-91-1207).
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Proximate Causation

Even if Dr. Long demonstrated a duty of care and a breach of that
duty, Dr. Long did not prove that Dr. Hacker's surgery proximately
caused the removal of the incorrect vertebrae. 24 ' To establish proxi-
mate cause in Nebraska, the plaintiff must show: (1) that "but-for" the
defendant's act, the harm or injury would not have occurred; (2) that
the plaintiff's injuries were the "natural and probable result" of the
defendant's acts; and (3) that there was no efficient intervening
cause. 242 Under the "but-for" test, Dr. Long failed to prove that "but-
for" Dr. Hacker's negligence, Dr. Long would not have sustained in-
jury.2 43 Dr. Hacker stated that "but-for" Dr. Cawley's misinterpreta-
tion of the x-ray, Dr. Hacker would not have believed that he was
localized at the correct level.2 44 Thus, the plaintiff did not satisfy the
"but-for" test.24 5

Additionally, it is arguable whether Dr. Long could have estab-
lished proximate causation, because his injuries may not have been a
natural and probable result of either Dr. Hacker's consultation with
Dr. Cawley or the localization of the L4-L5 vertebrae. 246 At trial, the
jury found that Dr. Long could not assert that his injuries were the
natural and probable result of Dr. Hacker's negligence. 247 Instead,
the jury found that Dr. Cawley's actions were the "natural and prob-
able" cause of Dr. Long's injuries and not Dr. Hacker's surgical prepa-
rations.248 Regardless of who performed the surgery, Dr. Cawley's
misinterpretation of the x-ray was the cause of Dr. Long's subsequent
injuries.249

Efficient Intervening Superseding Cause

Arguably, Dr. Cawley's misinterpretation of the x-ray was an effi-
cient intervening cause that severed Dr. Hacker's liability.250 In
London v. Stewart,25' the Nebraska Supreme Court held that an effi-
cient intervening cause was present upon the showing of three factors:

241. Long, 1993 Neb. App. WESTLAW 439952 at *1-11.
242. Saporta v. State, 220 Neb. 142, 148-49, 368 N.W.2d 783, 788 (1985)
243. Compare Long, 246 Neb. at 547-559, 520 N.W.2d at 195-202 (1994) (holding a

surgeon liable without a showing of medical malpractice) with Saporta, 220 Neb. at 148-
49, 368 N.W.2d at 788 (1985) (holding that the "but-for" test must be established to
prove proximate causation).

244. Trial Brief of Robert J. Hacker, M.D. at 2, Long v. Hacker, 1993 Neb. App.
WESTLAW 439952 (1993), rev'd, 246 Neb. 547, 520 N.W.2d 195 (1994) (No. A-91-1207).

245. See supra notes 227-43 and accompanying text.
246. See infra notes 247-49 and accompanying text.
247. Long, 1993 Neb. App. WESTLAW 439952 at *1-11.
248. Id.
249. See infra notes 250-68 and accompanying text.
250. See infra notes 251-69 and accompanying text.
251. 221 Neb. 265, 376 N.W.2d 553 (1985).
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(1) that a third person who was in full control of the situation commit-
ted a negligent act; (2) that the defendant was not bound to have an-
ticipated, contemplated, or foreseen the negligent act; and (3) that
there was no cause and effect relationship between the first act of neg-
ligence and the alleged efficient intervening cause.252

Even assuming that Dr. Hacker had breached his duty of care, Dr.
Cawley's misinterpretation of the x-ray constituted an efficient inter-
vening superseding cause.253 Based on the test in London, Dr. Caw-
ley's misinterpretation constitutes an efficient intervening cause.254

First, Dr. Hacker may not have been the only physician in control: (1)
Dr. Cawley, another specialist, assisted during localization, and (2)
Dr. Cawley assumed control of the situation when Dr. Hacker was un-
able to interpret the x-ray.255

Second, Dr. Cawley could have anticipated, contemplated, and
foreseen that a misinterpreted x-ray could cause the removal of an
incorrect vertebrae, because, as a trained radiologist, he knew that
localization orients surgeons for surgery.256 To do otherwise would
force surgeons to make the implausible assumption that every radiolo-
gist's x-ray interpretation will be done incorrectly.25 7

Third, Dr. Cawley's x-ray misinterpretation and Dr. Hacker's sub-
sequent removal of an incorrect vertebrae seems to have a cause and
effect relationship. 258 In London, the court stated that a negligent act
will not be an efficient intervening superseding cause if the negligent
acts are causally related. 259 Two such causal relationships existed in
Long: (1) Dr. Hacker's surgery caused the removal of the incorrect
vertebrae; and (2) Dr. Cawley's misinterpretation caused Dr. Hacker
to operate on the incorrect spinal level, which in turn caused Dr.

252. London v. Stewart, 221 Neb. 265, 267, 376 N.W.2d 553, 555 (1985). See supra
notes 99-108 and accompanying text.

253. See infra notes 254-69 and accompanying text.
254. See London, 221 Neb. at 267, 376 N.W.2d at 55. See infra 255-63 and accompa-

nying text.
255. See supra notes 14-59 and accompanying text. Dohr v. Smith, 104 So. 2d 29, 32

(Fla. 1958) (stating that where more than one specialist is present, one specialist is not
in control); Harris v. Miller, 438 S.E.2d 731, 737-38 (N.C. 1994) (stating that surgeons
are not the only experts; therefore, one surgeon is not the only one in control). See
Appendix for a definition of Radiologist, Radiology, and X-ray.

256. See London, 221 Neb. at 267-68, 376 N.W.2d at 555-56 (defining an efficient
intervening cause and describing how the forseeability of a negligent actor can disqual-
ify an act from consitituting an efficient intervening cause). See Appendix for a defini-
tion of Localization, X-ray, and Vertebrae.

257. See London, 221 Neb. at 267-68, 376 N.W.2d at 555-56.
258. See Long, 246 Neb. at 547, 520 N.W.2d at 198 (1994) (describing how the re-

moval of an x-ray led to the removal of the incorrect vertebrae, stating that "[this mis-
calculation was apparently due to the misinterpretation of an x-ray").

259. London, 221 Neb. at 267-68, 376 N.W.2d at 555-56.
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Long's injuries. 260 If Dr. Cawley had not informed Dr. Hacker that he
was correctly localized, Dr. Hacker would not have operated, but
would have insisted upon another x-ray.26 1 Furthermore, the negli-
gence of Dr. Cawley's localization is verified by the court's statement
that Dr. Hacker's operation "was apparently due to the misinterpreta-
tion of an x-ray."2 62 Therefore, Dr. Cawley's negligent x-ray interpre-
tation was the cause of Dr. Long's injuries, not Dr. Hacker's
surgery.

263

Whether the actions of Dr. Hacker or Dr. Cawley were identified
as the first act of negligence would not have affected Dr. Hacker's lia-
bility.2 64 If Dr. Hacker's negligence occurred first, then Dr. Cawley
would be an efficient intervening cause.2 65 However, if Dr. Cawley's
misinterpretation was identified as the first negligent act, Dr.
Hacker's removal of Dr. Long's vertebrae would not be an efficient in-
tervening cause. 26 6

The jury found that Dr. Hacker did not breach the standard of
care for neurosurgeons, because Dr. Long did not establish proximate
causation.2 6 7 Additionally, the evidence suggests the presence of an
efficient intervening cause.2 68 Thus, Dr. Long did not establish the
requisite elements of his medical malpractice claim.26 9

THE "CAPrAIN OF THE SHIP" SAIs AGAIN

Although the Nebraska Supreme Court did not explicitly declare
its adherence to the "Captain of the Ship" doctrine, the language uti-
lized in Long and the supreme court's failure to insist on a prima facie
showing of medical malpractice suggests that the court has adopted
this doctrine.2 70 In Long, the court held that Dr. Hacker was not only
liable for the radiologist's misinterpretation of the x-ray, but also that
Dr. Hacker was "ultimately responsible for any negligent acts or omis-

260. Long, 246 Neb. 547, 520 N.W.2d 195.
261. See Brief for Appellee at 10-12, Long (A-91-1207) (describing various methods

of localization, including Dr. Hacker's, which all entail requesting another x-ray before
the surgeon or the radiologist are positive what the x-ray reads).

262. Long, 246 Neb. at 548, 520 N.W.2d at 197.
263. See supra notes 249-61 and accompanying text.
264. Long, 246 Neb. at 556, 520 N.W.2d at 201-02.
265. See supra notes 98-108 and accompanying text.
266. See supra notes 98-108 and accompanying text. See infra notes 267-269 and

accompanying text.
267. Long, 1993 Neb. App. WESTLAW 439952 at *3. See supra note 35 and accom-

panying text.
268. Long, 246 Neb. at 547-59, 520 N.W.2d at 195-203. See supra notes 98-108, 250-

266 and accompanying text.
269. See supra notes 227-68 and accompanying text.
270. Long, 246 Neb. at 556, 520 N.W.2d at 201-02. See infra notes 271-304 and

accompanying text.
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sions" committed by either himself or any assisting members of the
operating team.27

1 In so doing, the court adopted the "Captain of the
Ship" doctrine.272 Nebraska is one of a handful of jurisdictions recog-
nizing strict liability based on a surgeon's status or presence in the
operating room. 273

The Underlying Basis of the 'Captain of the Ship" Doctrine

The "Captain the Ship" doctrine is rooted in the Pennsylvania
Supreme Court's holding in McConnell v. Williams.274 In McConnell,
the Pennsylvania Supreme Court likened a surgeon in an operating
room to a captain of a ship.2 75 More importantly, the court narrowly
held that "[i]f... the defendant had supervisory control and the right
to give orders... in regard to the very act in the performance... a
jury would be justified in concluding that the temporary relationship
between defendant and the interne (sic) was that of master and ser-
vant."276 Thus, the court utilized the "borrowed servant" rule in hold-
ing the surgeon liable for the negligence of the intern.277

After the holding in McConnell, many courts imposed liability
based on the "Captain of the Ship" rhetoric, while failing to apply the
principles of the "borrowed servant" doctrine.278 Courts misinter-
preted the "Captain of the Ship" doctrine and extended the McConnell

271. Long, 246 Neb. at 556, 520 N.W.2d at 201.
272. Compare Long, 246 Neb. at 556, 520 N.W.2d at 201 (holding the surgeon liable

for any act of negligence that occurs within the operating room) with McConnell v. Wil-
liams, 65 A.2d 243, 246 n. 1 (1949) (holding the surgeon liable for every act of negligence
like a captain is responsible for every crew member).

273. • See supra note 134 and accompanying text.
274. 65 A.2d 243 (Pa. 1949).
275. McConnell v. Williams, 65 A.2d 243, 246 (Pa. 1949).
276. McConnell, 65 A.2d at 246. Within the court's holding, it enunciated the "Cap-

tain of the Ship" doctrine, stating that
[ult can readily be understood that in the course of the operation in the operat-
ing room of a hospital, and until the surgeon leaves that room at the conclusion
of the operation... he is in the same complete charge of those who are present
and assisting him as is the captain of the ship over all on board, and that such
supreme control is indeed essential in view of the high degree of protection to
which a [patient] is entitled....

Id.
277. Compare McConnell, 65 A.2d at 246 n.1 (1949) (holding that the surgeon's lia-

bility depended on whether he had control over the intern's actions) with Harris v.
Miller, 438 S.E.2d 731, 735-36 (N.C. 1994) (endorsing the right to control test under the
"borrowed servant" doctrine); Ross v. Chatham County Hospital Authority, 367 S.E.2d
793, 795 (Ga. 1988) (stating that in order for the "borrowed servant" doctrine to be in-
voked, the physician must have actual control over the assistant); Baird v. Sickler, 433
N.E.2d 593, 595 (Ohio 1982) (stating the the "right to control" test will determine liabil-
ity under the "borrowed servant" doctrine); and Aderhold v. Bishop, 221 P. 752, 755
(Okla. 1923) (holding that the "actual control" test determines liability under the "bor-
rowed servant" doctrine).

278. Franklin v. Gupta, 567 A.2d 524, 535 (Md. Ct. App. 1990). Furthermore, com-
mentators note that:
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analysis to situations where the negligence occurred neither in the
physician's presence nor where the physician had the ability to control
the negligent acts.2 79 Failing to see the narrowness of the holding in
McConnell, courts began imposing strict liability based on the physi-
cian's presence in the operating room or the physician's status as the
operating surgeon.280 ' In Franklin v. Gupta,281 the Maryland Court of
Special Appeals recognized the misinterpretation of the court's hold-
ing in McConnell, noting that "[t]he court . . . applied traditional
agency concepts and that, where the surgeon has been held liable, the
liability has either been direct (even if inferred) or based on evidence
that the negligent actors were, in fact, under his direct supervision
and control."282

In Long v. Hacker,28 3 however, the discussion of direct or supervi-
sory control is absent from the Nebraska Supreme Court's analysis.2 s4

In Long, the supreme court found that "[Dr.] Hacker, as head surgeon,
[was] ultimately responsible for any negligent acts or omissions on be-
half of himself or the operating team."285 Instead of identifying the
distinctions regarding control, as did McConnell and Franklin, the
court in Long found strict liability based on the physician's status as
head surgeon, or, as the court stated, the physician's nondelegable
duty.28 6 By holding the surgeon liable for the radiologist's error, the
court demonstrated adherence to a misconstrued version of the "Cap-
tain of the Ship" doctrine. 28 7 Even if the court intended to adopt the
"Captain of the Ship" doctrine, the court did not address the reality of
charitable immunity; the court did not articulate its rationale for

[als the doctrine evolved into a 'separate and independent concept of agency' in
the hospital setting, however, Pennsylvania courts began to rely on the mere
presence of a surgeon in the operating room to hold the surgeon liable as a
matter of law for the negligence of assisting personnel. In several cases, courts
extended the 'captain of the ship' doctrine further by holding a surgeon liable
for the negligence of employees occurring neither in the surgeon's presence nor
within the surgeon's ability to control.

Price, 10 J. LEGAL MED. at 331-32.
279. Price, 10 J. LEGAL MED. at 331-32.
280. Id. at 331-32; see Franklin, 567 A.2d at 536-37 (stating that, after the "Captain

of the Ship" rhetoric, the Pennsylvania Supreme Court, in McConnell v. Williams, actu-
ally imposed liability based on the "borrowed servant" doctrine).

281. 567 A.2d 524 (Md. Ct. App. 1990).
282. Franklin v. Gupta, 567 A.2d 524, 536-37 (Md. Ct. App. 1990) (noting that "[als

in McConnell, the rhetoric often tends to obscure the factual underpinnings of the
holding").

283. 246 Neb. 547, 520 N.W.2d 195 (1994).
284. See Long v. Hacker, 246 Neb. 547-59, 520 N.W.2d 195-203 (1994).
285. Long, 246 Neb. at 555, 520 N.W.2d at 201.
286. Long, 246 Neb. at 555, 520 N.W.2d at 201; McConnell, 65 A.2d at 245; Frank-

lin, 567 A.2d at 535.
287. Long, 246 Neb. at 555, 520 N.W.2d at 201. See supra notes 126-33 and accom-

panying text.
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utilizing the "Captain of the Ship" doctrine; and the court did not ex-
plain its rationale for not utilizing the "borrowed servant" rule.2 88

Recognition of the Abolition of Charitable Immunity

Charitable immunity was one of the earliest justifications for the
"Captain of the Ship" doctrine. 28 9 In light of recent economic changes,
a majority of courts have discarded the outmoded notion of charitable
immunity.290 For example, in Franklin v. Gupta,291 the Maryland
Court of Special Appeals rejected the notion that charitable immunity
is still a viable basis for the "Captain of the Ship" doctrine. 292 In
Franklin, the Maryland court stated that "[gliven the statutory cur-
tailment of hospital's eleemosynary and governmental immunity,
there is no socio-economic need to extend the vicarious liability of hos-
pitals simply to create a fund for victims of malpractice."293 The court
concluded that, with the abolition of charitable immunity, the "Cap-
tain of the Ship" doctrine was no longer a necessary theory of
recovery. 294

In Myers v. Drozda,295 the Nebraska Supreme Court stated that
"[t]he old rule [charitable immunity] being wrong, we hold that non-
profit charitable hospitals are not exempt from tort liability to their
patients."296 Ironically, however, even after the Nebraska Supreme
Court abrogated the charitable immunity doctrine and many courts
invalidated the "Captain of the Ship" doctrine, the Nebraska Supreme
Court in Long v. Hacker297 insisted on reinvigorating the doctrine of
charitable immunity even after most jurisdictions ceased viewing hos-
pitals as charitable immunities. 298 However, the court in Long con-
structively overruled Myers when it embraced the charitable
immunity doctrine found in Swierczek v. Lynch.299 Thus, after the de-
cision in Long, non-negligent surgeons may be liable simply because

288. Long, 246 Neb. at 547-59; 520 N.W.2d at 195-203. See infra notes 289-372 and
accompanying text.

289. See supra notes 2-4 and accompanying text.
290. See supra note 131 and accompanying text.
291. 567 A.2d 524 (Md. Ct. App. 1990).
292. Franklin v. Gupta, 567 A.2d 524, 536-37 (Md. Ct. App. 1990).
293. Franklin, 567 A.2d at 539. Eleemosynary institutions are those which relate to

charity. BLAci's LAw DICTIONARY 520 (5th ed. 1991).
294. Franklin, 567 A.2d at 536-37.
295. 180 Neb. 183, 141 N.W.2d 852 (1966).
296. Myers v. Drozda, 180 Neb. 183, 187, 141 N.W.2d 852, 854 (1966).
297. 246 Neb. 547, 520 N.W.2d 195 (1994).
298. Long v. Hacker, 246 Neb. 547, 555-56, 520 N.W.2d, 195, 201 (1994); Myers, 180

Neb. at 187, 141 N.W.2d at 854.
299. Compare Myers, 180 Neb. at 187, 141 N.W.2d at 854 (1966) (abrogating chari-

table immunity in the State of Nebraska) with Long, 246 Neb. at 55-56, 520 N.W.2d at
201 (citing Swierczek v. Lynch, 237 Neb. 469, 482, 466 N.W.2d 512, 520 (1991)) (stating
that "[i]f the actions of the district court are allowed to stand and [the surgeon] is able to
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patients are unable to obtain adequate compensation from the real
tortfeasor.

30 0

At one time, public policy protected non-profit charitable institu-
tions, and courts viewed operating surgeons as the only viable source
of compensation. 3 0 1 However, these days are long since gone.30 2 To-
day, hospitals are "big business," and as a result, hospitals are capa-
ble of paying extensive damage awards.3 0 3 Thus, unless Nebraska
hospitals have ceased carrying comprehensive insurance for their em-
ployees, reviving the charitable immunity doctrine is inconsistent
with the majority of courts that have abolished both this doctrine and
the "Captain of the Ship" doctrine.3 0 4 Nonetheless, if the court in
Long intended to resurrect charitable immunity, the court did not
identify a recognized basis for its holding.30 5

Modern Justifications for Continued Adherence to the "Captain of the
Ship" Doctrine

Although most courts have discarded the "Captain of the Ship"
doctrine, a few courts still advocate its applicability.3 0 6 In Krane v.
Saint Anthony Hospital Systems,3 0 7 the Colorado Court of Appeals
held that head surgeons would be liable for every act of negligence
once the surgeon was present in the operating room.3 0 8 The Colorado
court further noted that surgery must have begun before the surgeon
could be said to have assumed such control.30 9

Comparing the holdings in Krane and Long demonstrates that the
"special relationship" justification in Krane provides no support for the

prove he was not responsible for [the patient's] injuries, [the patient] will be without
recourse against the other defendants").

300. See supra notes 270-99 and accompanying text.
301. See supra notes 109-14, 131-34 and accompanying text. Franklin v. Gupta, 567

A.2d 524, 528 (Md. Ct. App. 1990) (stating that the days when physicians were the only
means of injured patient compensation are long since gone, and, therefore, so is the
"Captain of the Ship" doctrine).

302. See supra notes 109-14, 131-34 and accompanying text; see infra notes 303-05
and accompanying text.

303. Horstein, 64 NEB. L. REV. at 691.
304. Compare Franklin, 567 A.2d at 528 (Md. Ct. App. 1949) (stating that because

charitable immunity was abolished, hospitals could now be liable) with Long, 246 Neb.
at 555-56, 520 N.W.2d at 201 (1994) (relying on Swierczek v. Lynch, 237 Neb. 469, 466
N.W.2d 512 (1991)) (stating that unless the doctor was liable, the patient would have no
means of redress despite the fact that the hospital was a named defendant).

305. See infra notes 306-35 and accompanying text.
306. Long, 246 Neb. at 555-56, 520 N.W.2d at 201. See Krane v. Saint Anthony

Hosp. Sys., 738 P.2d 75, 76-77 (Colo. Ct. App. 1987) (stating its justification for per se
liability for physicians); Schultz v. Mutch, 211 Cal. Rptr. 445, 450 (Cal. Ct. App. 1985)
(stating its justification for per se liability); see supra note 134 and accompanying text.

307. 738 P.2d 75 (Colo. Ct. App. 1987).
308. Krane v. St. Anthony Hosp. Sys., 738 P.2d 75, 76-77 (Colo. Ct. App. 1987).
309. Krane, 738 P.2d at 76-77.
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holding in Long.3 10 For example, in Long, the court held Dr. Hacker
liable for Dr. Cawley's negligent interpretation of an x-ray, even
though Dr. Hacker had not begun. surgery.3 1' In Krane, the court
found that surgery had been underway for two hours before the negli-
gence occurred. 312

The factual differences between Krane and Long also make the
cases distinguishable.31 3 First, the Krane court dealt with the negli-
gence of a nurse, while Long dealt with the negligence of a special-
ist.3 14 The training, the skill, and the knowledge of a radiologist are
not equivalent to those of a nurse.3 15 While radiologists are viewed as
experts in a narrow field, a nurse's training is more general.3 16 This is
also true for Dr. Hacker and Dr. Cawley.317 As a neurosurgeon, Dr.
Hacker received expert training in internal medicine and brain and
spinal surgery, whereas Dr. Cawley, as a radiologist, received training
in radionuclides, radiation physics, and biology. 318 Second, even
though the surgeon in Krane may have been able to control the actions
of the nurse, Dr. Hacker lacked the skill and training to control Dr.
Cawley's actions.3 19 Because specialists possess certain knowledge

310. Compare Krane, 738 P.2d at 77 (reasoning that per se liability is imposed on a
physician when surgery begins) with Long, 246 Neb. at 555-57, 520 N.W.2d at 201
(holding that the physician has a nondelegable duty and thereby making control
irrelevant).

311. Long, 246 Neb. at 549-50, 520 N.W.2d at 198-99.
312. Krane, 738 P.2d at 76-77. Note that the Nebraska Supreme Court in Long did

not address the issue of control before it imposed liability, whereas, in Krane, the Colo-
rado court held that the surgeon could not be held liable until he had assumed control
by entering the operating room. Long, 246 Neb. at 547, 520 N.W.2d at 195. Compare
Long, 246 Neb. at 547-559, 520 N.W.2d at 195 -203 (imposing liability without a discus-
sion of physical control) with Harris v. Miller, 438 S.E.2d 731, 735 (N.C. 1994) (holding
that a surgeon assumes control if he or she possesses the "right to control" the assis-
tant); Ross v. Chatham County Hospital Authority, 367 S.E.2d 793, 794 (Ga. 1988) (im-
posing liability only if some form of actual control was demonstrated); Baird v. Sickler,
433 N.E.2d 593, 595 (Ohio 1982) (stating that the requisite amount of control sufficient
for liability to attach is the right to control); and Aderhold v. Bishop, 221 P. 752, 755
(Okla. 1923) (holding that liability will be imposed based on the surgeon's actual control
of the assistants' actions).

313. See infra notes 314-19 and accompanying text.
314. Compare Krane, 738 P.2d at 77 (holding a surgeon liable for the negligence of a

nurse) with Long, 246 Neb. at 555-57, 520 N.W.2d at 201 (holding a neurologist liable
for a radiologist's negligence).

315. See Appendix for a definition of Radiologist and Radiology.
316. See Appendix for a definition of Radiologist and Radiology.
317. See infra notes 320-21 and accompanying text; Brief of Appellee at 12, Long

(No. A-91-1207) (describing the training radiologists receive in order to practice
medicine).

318. See infra notes 320-21 and accompanying text; Brief for Appellee at 12, Long
(No. A-91-1207). See Appendix for a definition of Radionuclide and Radiation Physics.

319. Krane, 738 P.2d at 76-77 (stating that "[tihere can be no factual dispute that
the surgeon had assumed such control" of the nurse's actions). Payne & Mayes, 17 S.
TEx. L.J. at 375. See supra notes 195-218 and accompanying text.
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and skill that is superior to surgeons, and nurses possess skills infer-
ior to surgeons, it is unclear whether the holding in Krane should be
stretched to rationalize a case such as Long.3 20

The Second District Court of Appeals of California in Schultz v.
Mutch321 also adhered to the pure "Captain of the Ship" doctrine, but
the California court based its holding on the existence of the "special
relationship" between physicians and patients. 322 In Schultz, the
court stated:

Unfortunately, the Truhitte court overlooks a second, cogent
and still pertinent justification for the doctrine, namely the
special relationship between a vulnerable hospital patient
and the physician chosen by that patient. A hospital patient
in surgery... is almost completely helpless. At such a late
date there is no turning back, no changing hospitals or shop-
ping for a new doctor. The patient can do next to nothing
about incompetent or uncaring attention. In preparation for
such a situation, the patient has chosen a physician, presum-
ably based on faith in his competence and expertise. The pa-
tient reasonably expects the doctor to oversee her care and to
look out after her interests while in and immediately pending
surgery. 323

In light of the specialization occurring in the medical field, using
the "special relationship" between doctors and patients as justification
for the "Captain of the Ship" doctrine has limited applicability. 324

"First, the premise behind this justification - that a patient will
choose a surgeon and expect the surgeon to protect the patient from
the negligent actions of assisting hospital personnel - is questionable
today" because patients regularly turn to hospitals for health care
rather than individual physicians.325 Second, this "special relation-
ship" fails to address whether the operating surgeon possessed actual
control or the right to control the negligent assistant.3 26

Moreover, courts should limit the reach of the "Captain of the
Ship" doctrine as in Schultz, where the court stated that surgeons
could not be liable for the negligence of specialists.327 The facts in
Long do not reveal a "special relationship" between Dr. Hacker and
Dr. Long.328 First, an assisting nurse committed the negligence in

320. See supra notes 309-18 and accompanying text.
321. 211 Cal. Rptr. 445 (Cal. Ct. App. 1985). See Appendix for a definition of Neuro-

surgeon, Neurosurgy, Radiologist, and Radiology.
322. Schultz v. Mutch, 211 Cal. Rptr. 445, 450 (Cal. Ct. App. 1985).
323. Schultz, 211 Cal. Rptr. at 450.
324. See infra notes 325-35 and accompanying text.
325. Price, 10 J. LEGAL MED. at 334.
326. Id.
327. Schultz, 211 Cal. Rptr. at 450.
328. Long, 246 Neb. at 547-59, 520 N.W.2d at 195-203.
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Schultz, whereas a radiologist was the negligent party in Long.3 2 9

Second, the Schultz court noted that the relationship does not apply
when other specialists are involved, but the court in Long did not iden-
tify this limitation.330 Third, even if Dr. Long's vulnerable position
forced him to rely on Dr. Hacker, Dr. Long should have been pre-
vented from recovering against Dr. Hacker, because Dr. Long's inju-
ries were related to Dr. Cawley's misinterpretation of the x-ray, not to
Dr. Hacker's surgery.33 1 In addition, although Dr. Long selected, or
as the Schultz court stated, "shopped" for Dr. Hacker, Dr. Long did not
become a "vulnerable patient" until a radiologist, whom Dr. Hacker
did not select, misinterpreted the x-ray.332 The Nebraska Supreme
Court did not address whether Dr. Long looked to Dr. Hacker for pro-
tection from the radiologist or from any other assistant.333 Moreover,
the court did not address whether Dr. Hacker, as head surgeon, was
capable of controlling Dr. Cawley, a specialist. 334 While the courts in
Krane and Schultz explained their respective justifications for invok-
ing the "Captain of the Ship" doctrine, a similar justification is no-
where to be found in Long.3 35

ALTERNATIVE RULES

Application of the "Borrowed Servant" Rule

Though the Nebraska Supreme Court in Long appears to have
resurrected the "Captain of the Ship" doctrine by imposing liability
without finding the doctor negligent, the supreme court did not ad-
dress the "borrowed servant" rule espoused in McConnell v. Wil-
liams.3 3 6 In McConnell, the Pennsylvania Supreme Court noted that
"[wihere [a principal] lends his [agent] to another for a special employ-

329. Compare Schultz, 211 Cal. Rptr. at 450 (stating that the nurse was the negli-
gent actor) with Brief for Appellee at 12, Long (No. A-91-1207) (stating that the radiolo-
gist was involved).

330. Schultz, 211 Cal. Rptr. at 450-51; Long, 246 Neb. at 547-59, 520 N.W.2d at 195-
203 (1994). See Appendix for a defintion of Radiologist and Radiology.

331. Long, 246 Neb. at 549, 520 N.W.2d at 198. See supra note 53 and accompany-
ing text.

332. Schultz, 211 Cal. Rptr. at 450; Long, 246 Neb. at 549, 520 N.W.2d at 198; Brief
for Appellee at 8, Long (No. A-91-1207). Note that Dr. Kevin Cawley was employed by
Methodist Hospital as one of its Staff Radiologists. Brief for Appellee at 14, Long (No.
A-91-1207).

333. See Long, 246 Neb. at 547-59, 520 N.W.2d at 195-203.
334. See id.
335. Schultz, 211 Cal. Rptr. at 450; Krane, 738 P.2d at 76-77; Long, 246 Neb. at 547-

59, 520 N.W.2d at 197-203.
336. 65 A.2d 243 (Pa. 1949). Compare McConnell v. Williams, 65 A.2d 243, 245 (Pa.

1949) (stating that the true test of liability was whether the principal had control over
the agent when the agent committed the negligent act) with Long, 246 Neb. at 547-559,
520 N.W.2d at 195-203 (failing to discuss any indices of control before holding a surgeon
liable for radiologist's negligent interpretation of an x-ray).
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ment, the test is whether, in the particular service he is engaged to
perform, he continues liable to the direction and control of his [princi-
pal] or becomes subject to that of the party to whom he is lent or
hired." 37 Nowhere in the Long v. Hacker33 opinion did the court dis-
cuss such a test or address the existence of an agency relationship. 339

Moreover, even if the court in Long had attempted to apply one of the
control tests encompassed in the "borrowed servant" doctrine, the
court would not have found liability.340

The "Actual Control" Test

Had the Nebraska Supreme Court applied the two-part "actual
control" test utilized in Aderhold v. Bishop,3 41 Dr. Hacker would not
have been liable for Dr. Long's injuries. 342 First, Dr. Hacker never
actually supervised Dr. Cawley, because the doctors were in separate
rooms, the doctors never spoke to each other, and the doctors never
came into direct contact with each other.343 Second, Dr. Hacker also
failed to exercise actual control over Dr. Cawley for two reasons: (1)
there was no evidence that Dr. Hacker issued any directive to Dr.
Cawley, and (2) while Dr. Hacker may have voiced some concern to the
lab-technician about the clarity of the x-ray, there was no evidence
that Dr. Hacker actually spoke with Dr. Cawley. 344 More impor-
tantly, Dr. Hacker, as a specialist in neurosurgery, was incapable of
actually controlling Dr. Cawley's x-ray interpretation, because Dr.
Cawley was a specialist in radiology. 345 Therefore, under the "actual
control" test as articulated in Aderhold, Dr. Hacker would not have
been liable for Dr. Long's injuries, because Dr. Hacker lacked actual
supervision or actual control over Dr. Cawley.3 46

If the court in Long had applied the "actual control" test set forth
in Ross v. Chatham Hospital Authority,347 again, the court would not
have found Dr. Hacker liable.3 48 For Dr. Hacker to be liable for Dr.

337. McConnell, 65 A.2d at 245.
338. 246 Neb. 547, 520 N.W.2d 195 (1994).
339. Long v. Hacker, 246 Neb. 547, 547-59, 520 N.W.2d 195, 195-203 (1994).
340. See infra notes 341-72 and accompanying text.
341. 221 P. 752 (Okla. 1923).
342. Aderhold v. Bishop, 221 P. 752, 755 (Okla. 1923). See infra notes 343-46 and

accompanying text.
343. Long, 246 Neb. at 555-56, 520 N.W.2d at 201.
344. Id.
345. See supra notes 194-217 and accompanying text; Long, 246 Neb. at 555, 520

N.W.2d at 198. See Appendix for a definition of Neurosugeon, Neurology, Radiologist,
and Radiology.

346. See supra notes 340-44 and accompanying text.
347. 367 S.E.2d 793 (Ga. 1988).
348. Ross v. Chatham County Hosp. Authority, 367 S.E.2d 793, 795 (Ga. 1988). See

infra notes 349-52 and accompanying text.
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Cawley's negligence under the test set forth in Ross, Dr. Long had to
show that Methodist Hospital relinquished control of Dr. Cawley. 349

Second, under the holding in Ross, for Dr. Hacker to be liable for Dr.
Cawley's actions, Dr. Cawley must have been under Dr. Hacker's im-
mediate supervision and direction.350 The court in Ross noted, how-
ever, that the mere presence of the surgeon in the operating room was
insufficient to fulfill this requirement.3 5 1 Thus, the immediate super-
vision requirement that is central to the imposition of liability under
Ross could not be satisfied, because Dr. Hacker and Dr. Cawley were
in separate rooms, and Dr. Cawley did not assist in the surgery. 352

Under the "borrowed servant" rule, the court could not impose lia-
bility on Dr. Hacker for the actions of Dr. Cawley. 353 If the "actual
control" test had been used, the evidence would have failed to demon-
strate that Dr. Cawley was Dr. Hacker's borrowed servant, and thus,
liability could not have been imposed utilizing the "borrowed servant"
rule.

3 5 4

The "Right to Control" Test

Likewise, if the court in Long had applied the "right to control"
test of the "borrowed servant" rule as identified in Baird v. Sickler,355

Dr. Hacker would, not have been liable. 35 6 In Baird, the Ohio
Supreme Court held a surgeon liable for the negligent actions of a
nurse-anesthetist, articulating the four factors considered relevant to
a finding of the right to control.35 7

In applying these factors to Long, first, Dr. Hacker did not direct
Dr. Cawley's interpretation the x-ray.358 Dr. Hacker was a neurosur-

349. See Ross, 367 S.E.2d at 795 (setting forth the factors to determine whether a
principal will be a special employer of an agent to be liable under the "borrowed ser-
vant" doctrine).

350. Ross, 367 S.E.2d at 795.
351. Id.
352. Ross, 367 S.E.2d at 795; Long, 246 Neb. at 550, 520 N.W.2d at 198.
353. See supra notes 334-50 and accompanying text.
354. See supra notes 326-53 and accompanying text; see infra notes 355-64 and ac-

companying text.
355. 433 N.E.2d 593 (Ohio 1982).
356. Baird v. Sickler, 433 N.E.2d 593, 595 (Ohio 1982). See infra notes 357-63 and

accompanying text.
357. Baird, 433 N.E.2d at 595. The court found that the relevant factors included:

(1) whether the physician instructed which procedures were to be conducted, (2)
whether the physician watched to ensure that those procedures were conducted, (3)
whether the physician had the right to halt the procedure, and (4) whether the physi-
cian was participating in the procedure. Id.

358. Compare Long, 246 Neb. at 550, 520 N.W.2d at 198 (failing to address how the
surgeon controlled the radiologist during the localization procedure) with Baird, 433
N.E.2d at 595 (enumerating the several factors to determine whether the principal had
control over the agent's actions when the negligence occurred).
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geon, not a radiologist or an x-ray technician, whereas Dr. Cawley was
a trained radiologist. 35 9 Second, Dr. Hacker never watched to ensure
that Dr. Cawley employed a particular method of x-ray interpretation,
because Dr. Cawley was never present in the operating room to pro-
vide Dr. Hacker with an opportunity to observe Dr. Cawley. 360 Third,
Dr. Hacker did not assist Dr. Cawley in interpreting the x-ray, even
though Dr. Hacker conducted the localization. 36 1 Fourth, in Baird,
the surgeon held the patient's head and helped position the patient's
torso while the anesthetic was being administered; yet, in Long, Dr.
Hacker merely listened to the x-ray technician's response.3 62 Thus,
under the court's analysis in Baird, Dr. Hacker did not possess the
right to control Dr. Cawley.3 63

Additionally, the "right to control" test set forth in Harris v.
Miller3 64 also demonstrates that Dr. Hacker did not have the right to
control Dr. Cawley.3 6 5 First, the difference in education, training, and
expertise between a radiologist and a neurosurgeon seem to make it
virtually impossible for Dr. Hacker to have controlled Dr. Cawley. 36 6

Second, because the view box needed for x-ray interpretation was pro-
vided by the hospital and not Dr. Hacker, Dr. Long could not show
that Dr. Hacker supplied or controlled the instrumentalities involved
in the interpretation. 36 7 Third, the nature of the instrumentalities -

in this case a view box - did not involve highly specialized or unique
equipment, but rather an ordinary item regularly found in hospi-
tals.3 68 Fourth, the court could not measure the length of employment

359. See supra note 27 and accompanying text. See Appendix for a definition of
Neurosurgeon, Neurosurgery, Radiologist, and Radiology.

360. Brief for Appellee at 11-12, Long (No.A-91-1207).
361. Long, 246 Neb. at 550, 520 N.W.2d at 198.
362. Baird, 433 N.E.2d at 595; Long, 246 Neb. at 550, 520 N.W.2d at 198.
363. See supra notes 353-60 and accompanying text.
364. 438 S.E.2d 731 (N.C. 1994).
365. Harris v. Miller, 438 S.E.2d 731, 735-36 (N.C. 1994). See infra notes 366-72

and accompanying text.
366. See supra notes 173-218 and accompanying text. See Harris v. Miller, 439

S.E.2d 731, 735-36 (N.C. 1994) (endorsing the "right to control" test under the "bor-
rowed servant" doctrine); Ross v. Chatham County Hosp. Authority, 367 S.E.2d 793,
795 (Ga. 1988) (endorsing the "actual control" test under the "borrowed servant" doc-
trine); Baird v. Sicker, 433 N.E.2d 593, 595 (Ohio 1982) (endorsing the "right to control"
test under the "borrowed servant" doctrine); Aderhold v. Bishop, 221 P. 752 (Okla. 1923)
(endorsing the "actual control" test under the "borrowed servant" doctrine). See Appen-
dix for a definition of Radiologist, Radiology, Neurology, and Neurosurgeon.

367. Interview with Carla Reisz, Registered Radiology Technician/Clinical Instruc-
tor, St. Joseph's Hospital, in Omaha, Nebraska (Aug. 18, 1995). "Every radiology de-
partment must have a view box. Without a view box, one cannot read or interpret film;
it is impossible to do so without a view box. Having a view box is a given, because you
cannot read an x-ray film without the view box." Id.

368. Interview with Carla Reisz, Registered Radiology Technician/Clinical Instruc-
tor, St. Joseph's Hospital, in Omaha, Nebraska (Aug. 18, 1995).
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because Dr. Hacker never employed Dr. Cawley.3 69 Fifth, the Ne-
braska Supreme Court failed to address the fact that Dr. Hacker did
not consciously choose Dr. Cawley as his radiologist or that Dr.
Hacker had any prior dealings with Dr. Cawley.370 Sixth, since Dr.
Hacker never possessed the right to control Dr. Cawley, this right
could not be exercised.3 7 1 Thus, applying the Harris test, it is clear
that Methodist Hospital, and not Dr. Hacker, retained the right to
control Dr. Cawley's actions.3 72

The Reality of Physicians' Nondelegable Duties

Critics of the "borrowed servant" rule argue that certain physi-
cians' duties owed to patients are nondelegable.3 7 3 Under the "non-
delegable duty" doctrine, a physician is solely responsible for the care
patients receive.3 74 The physician must assure such care is rendered
adequately in every circumstance, regardless of the training and edu-
cation the medical professions require.3 75 Thus, this rationale implies
that, within the operating room setting, a surgeon may not rely on the
knowledge, training, skill, and experience other assistants or special-
ists possess. 3 76

In Long, the Nebraska Supreme Court held that "[i]t is a funda-
mental and nondelegable duty of an operating room surgeon to local-
ize the operative site of the patient."3 77 The supreme court erred in
four ways in making such a ruling.3 7s First, the court stated that,
regardless of Dr. Hacker's geographic relationship with Dr. Cawley,
Dr. Hacker delegated localization to Dr. Cawley.3 7 9 This rationale is
not supported by the facts because: (1) Dr. Hacker was the sole par-
ticipant in the localization until he reached the point where Dr. Long's
x-ray was unreadable; (2) Dr. Cawley was never present in the operat-

369. Long, 246 Neb. at 547, 520 N.W.2d at 195 (1994).
370. Long, 246 Neb. at 547, 520 N.W.2d at 195 (1994). Note that Dr. Kevin Cawley

was employed by Methodist Hospital as one of its Staff Radiologists. Brief for Appellee
at 14, Long (No. A-91-1207). See Harris, 438 S.E.2d at 735-36.

371. See supra notes 365-69 and accompanying text.
372. See supra notes 364-71 and accompanying text.
373. Lisk, 13 U. Aim Lrrri. ROCK L.J. at 188-89.
374. Id.
375. Id.
376. Id. The author notes that:

[i]f a physician is going to be ultimately responsible for the acts of others who
assist in his patient's care, then what is the use of the licensing requirements
and statutory regulations of the other health care professionals? The author is
arguing that a reason for these requirements is to allow a physician to reason-
ably rely on the skills of others in caring for his patients.

Id..at 189 n.50.
377. Long, 246 Neb. at 555-56, 520 N.W.2d at 201.
378. See infra notes 379, 381, 384, 393-95 and accompanying text.
379. Long, 246 Neb. at 555-56, 520 N.W.2d at 201.
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ing room, he never spoke with Dr. Hacker, and his assistance was
never sought by Dr. Hacker; and (3) there was no evidence indicating
that Dr. Cawley possessed the medical expertise to conduct
localization.

38 0

The court's second error originates from its presumption that Dr.
Hacker's reliance on Dr. Cawley's expert skill constituted a delegation
of authority.381 At most, Dr. Hacker relied on Dr. Cawley's radiologi-
cal expertise to assist him in interpreting the x-ray, not in localizing
the spinal level.3 8 2 Such reliance, however, does not constitute a dele-
gation of authority.38 3 This fact is demonstrated by Dr. Hacker's
statement that it was reasonable for a neurosurgeon to rely on infor-
mation that a needle was localized at a specific spinal level when the
information is provided by a trained radiologist such as Dr. Cawley. 38 4

The third error stems from the fact that the court did not recog-
nize the minimal role Dr. Cawley played in the localization process385
Although Dr. Hacker sought Dr. Cawley's radiological interpretational
skill, it did not appear from the record that Dr. Hacker delegated the
actual localization to Dr. Cawley.38 6 Dr. Hacker made this point em-
phatically clear when he testified at trial that he "undertook a local-
ization procedure to tell him specifically where he was located during
the actual operation."38 7 Moreover, when examining Dr. Hacker's lo-
calization, one can see the limited role Dr. Cawley played.388 Dr.
Hacker first attempted to approximate the vertebral level by observ-
ing scars from a diskectomy and puncture marks from a mye-
logram.38 9 Based on these markings, Dr. Hacker made an incision
and dissected the muscle away from the spinal area to see the
spine.3 90 Dr. Hacker then visually checked and manually probed the
incision with his fingers to locate the appropriate spinal level. 39 1 Fi-
nally, Dr. Hacker positioned a needle at what he believed to be the L4-

380. Id. at 549-50, 520 N.W.2d at 198.
381. Id. at 555-56, 520 N.W.2d at 201.
382. Id. at 550, 520 N.W.2d at 198.
383. See Foltz v. Northwestern Bell Tel. Co., 221 Neb. 201, 213, 376 N.W.2d 301,

309 (1985) (stating that a nondelegable duty is derived from either a statute or an act of
judicial construction, referring to the RESTATEMENT (SECOND) OF TORTS).

384. Long, NoA-91-1207, 1993 Neb. App. WESTLAW at *1. See Appendix for a defi-
nition of Radiologist, Radiology, X-ray, and Localization.

385. See infra notes 386-93 and accompanying text.
386. Long, 246 Neb. at 550, 520 N.W.2d at 198.
387. Brief of Appellee at 10, Long (No.A-91-1207).
388. See Long, 246 Neb. at 550, 520 N.W.2d at 198.
389. Id.
390. Id.
391. Id.
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L5 level so the lab-technician could take an x-ray.3 92 Clearly, Dr.
Cawley's only role in this process was to interpret the x-ray.39 3

Fourth, the court erred in utilizing the holdings in Swierczek v.
Lynch 39 4 and Foltz v. Northwestern Bell Telephone Company395 to
support its decision.3 96 The Swierczek and Foltz decisions both stated
that nondelegable duties involve a contractor-independent contractor
relationship. 39 7 The court in Swierczek adopted the holding in Foltz,
but in neither case did the court define the elements of a contractor-
independent contractor relationship.398 Again, in Long, the court
made no finding that Dr. Cawley was an independent contractor of Dr.
Hacker.3 99 Therefore, the court's reliance on Swierczek and Foltz is
misplaced.

40 0

In determining whether a contractor-independent contractor rela-
tionship existed, however, the court in Long could have looked to Hem-
merling v. Happy Cab Co. ,401 where it had previously enunciated the
factors used to distinguish an employee-employer relationship from an
contractor-independent contractor relationship. 40 2 In Hemmerling,
the court defined "[an independent contractor as one who, in the
course of an independent occupation or employment, undertakes work
subject to the will or control of the person for whom the work is done
only as to the result of the work and not as to the methods or means

392. Brief for Appellee at 10, Long (No.A-91-1207).
393. Long, 246 Neb. at 550, 520 N.W.2d at 198.
394. 237 Neb. 469, 466 N.W.2d 512 (1991).
395. 221 Neb. 201, 376 N.W.2d 301 (1985).
396. Long, 246 Neb. at 555-56, 520 N.W.2d at 201 (citing Swierczek v. Lynch, 237

Neb. 469, 482, 466 N.W.2d 512, 520 (1991); (Foltz v. Northwestern Bell Tel. Co., 221
Neb. 201, 213-14, 376 N.W.2d 301, 309-10 (1985)).

397. Id:
398. Swierczek v. Lynch, 237 Neb. 469, 482-83, 466 N.W.2d 512, 520-21 (1991).
399. See Long, 246 Neb. at 547-59, 520 N.W.2d at 195-203.
400. Long, 246 Neb. 547, 520 N.W.2d 195. See supra notes 394-99 and accompany-

ing text.
401. 247 Neb. 919, 530 N.W.2d 916 (1995).
402. Hemmerling v. Happy Cab Co., 247 Neb. 919, 929, 530 N.W.2d 916, 922 (1995).

The court stated that:
[the] factors to be considered are (1) the extent of control which, by the agree-
ment, the employer may exercise over the details of the work, (2) whether the
one employed is engaged in a distinct occupation or business, (3) the kind of
occupation, with reference to whether, in the locality, the work is usually done
under the direction of the employer or by a specialist without supervision, (4)
the skill required in the particular occupation, (5) whether the employer or the
one employed supplies the instrumentalities, tools, and the place of work for
the person doing the work, (6) the length of time for which the one employed is
engaged, (7) the method of payment, by the time or by the job, (8) whether the
work is part of the regular business of the employer, (9) whether the parties
believe they are creating an agency relationship, and (10) whether the em-
ployer is or is not in business.

Hemmerling, 247 Neb. at 929, 530 N.W.2d at 922.
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used."403 Because Dr. Hacker did not control the results or the meth-
ods of x-ray interpretation employed by Dr. Cawley, the court incor-
rectly assumed that Dr. Cawley was an independent contractor.404

In Long, however, even if a contractor-independent contractor re-
lationship existed, the court's "nondelegable duty" theory would still
be inapposite for three reasons.405 First, in Foltz, the court stated
that the "[e]xoneration of an independent contractor from a charge of
negligence also exonerates the independent contractor's employer
from vicarious liability dependent on that contractor's negligence."40 6

Moreover, in Burns v. Metz,40 7 the Nebraska Supreme Court stated
"that unless the ... agent is liable in negligence, there can be no liabil-
ity on the ... principal."40 8 Thus, if the court was attempting to util-
ize a theory that viewed Dr. Hacker as a contractor and Dr. Cawley as
an independent contractor, then, the court should have adhered to
precedent and released Dr. Hacker from liability after Dr. Long dis-
missed his case against Dr. Cawley.40 9

Second, most courts state that in order for a duty to be nondelega-
ble, the work must be either an inherently or abnormally dangerous
activity or involve a publicly owed duty.4 10 The concept of inherently
or abnormally dangerous activities "essentially means that the activ-
ity is dangerous to others even if all reasonable care is exercised."411

Examples include using fireworks, blasting with dynamite, dusting
crops with insecticides, and excavating along public roads.412 In order
for Dr. Hacker to be liable under a nondelegable duty theory, the court

403. Hemmerling, 247 Neb. at 925, 530 N.W.2d at 920.
404. Compare Long, 246 Neb. at 555-56, 520 N.W.2d at 201 (utilizing the nondelega-

ble duty doctrine to hold a surgeon liable without determining whether the surgeon was
an independent contractor) with Hemmerling, 247 Neb. at 929, 530 N.W.2d at 922
(1995) (delineating the factors to establish whether the employment relationship is em-
ployee-employer or contractor-independent contractor).

405. See infra notes 406-22 and accompanying text.
406. Foltz, 221 Neb. at 214, 376 N.W.2d at 310.
407. 245 Neb. 428, 438, 513 N.W.2d 505, 511 (1994).
408. Burns v. Metz, 245 Neb. 428, 438, 513 N.W.2d 505, 511 (1994).
409. Long, 246 Neb. at 555-56, 520 N.W.2d at 201. Initially, Dr. Long amended his

petition a third and fourth time, naming Methodist Hospital and Dr. Kevin Cawley as
defendents. Brief for Appellee at 14, Long (A-91-1207). However, Dr. Cawley and
Methodist Hospital were dismissed prior to trial. Id. It should also be a note of curios-
ity that Dr. Long's son was the Chief Executive Officer of Methodist Hospital and that
Dr. Cawley was a staff radiologist at Methodist Hospital. Id.

410. See RESTATEMENT (SECOND) OF TORTS § 416-29 (1965) (listing every jurisdic-
tion's requirements for nondelegable duty). See infra notes 411-17 and accompanying
text.

411. SOU'rnwICK, supra note 115, at 239.
412. Id. See RESTATEMENT (SECOND) OF TORTS § 427 A (1965) (listing examples of

abnormally and inherently dangerous activities).
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must view localization as inherently or abnormally dangerous. 413

However, the court failed to analyze whether Dr. Cawley's x-ray inter-
pretation or Dr. Hacker's localization constituted an inherently or ab-
normally dangerous activity.414

When one compares localization with other inherently or abnor-
mally dangerous activities, it is even more difficult to see how spinal
localization or the interpretation of an x-ray can compare with dyna-
mite blasting or crop dusting absent an explanation from the court.415

Aside from this uncertainty, at least one commentator has stated that
"[t]o date, medical or hospital care has not been considered an inher-
ently dangerous activity."416 Thus, neither localization nor the inter-
pretation of x-rays should be deemed inherently or abnormally
dangerous activities.417

In addition, localization and x-ray interpretation cannot be identi-
fied as publicly owed duties. 418 Examples of publicly owed duties in-
clude a common carrier's duty to transport passengers, a city's duty to
repair public facilities and public streets, and a landowner's duty to
"refrain from obstructing an adjoining public way."419 In Long, unless
the court attempted to equate public bus passengers with patients un-
dergoing spinal localization, it is difficult to see how the court could
rely on the "publicly owed duty" rationale to support its determination
that localization is a nondelegable duty.420 Given the definition of
publicly owed duties, however, it would have been more logically con-
sistent for the court to hold the hospital liable for the negligent x-ray
misinterpretation or the localization rather than the surgeon.421

Therefore, because x-ray localization is neither a publicly owed duty
nor an inherently or abnormally dangerous activity, it unclear how
the court found x-ray localization or interpretation to be a nondelega-
ble duty.4 22

413. See supra notes 146-72 and accompanying text; Long, 246 Neb. at 555-56, 520
N.W.2d at 201 (stating that Dr. Hacker had a nondelegable duty to localize the opera-
tive site).

414. See Long, 246 Neb. 547-59, 520 N.W.2d 195-203.
415. See RESTATEMENT (SEcoND) OF TORTS § 427 A (1965) (listing examples of abnor-

mally and inherently dangerous activities); Long, 246 Neb. 547, 520 N.W.2d 195.
Southwick, supra note 115, at 329.

416. Southwick, supra note 115, at 239.
417. See supra notes 410-16 and accompanying text.
418. See infra notes 419-22 and accompanying text.
419. SOUTHWICK, supra note 115, at 239.
420. Compare SOUTHWICK, supra note 115, at 239 (describing various "publicly

owed" duties that are imposed on towns and cities) with Long, 246 Neb. at 547-59, 520
N.W.2d at 195-203 (holding a surgeon liable for delegating spinal localization, but fail-
ing to provide an explanation of how localization can be a "publicly owed" duty).

421. SOUTHWICK, supra note 115, at 239.
422. See supra notes 394-421 and accompanying text.
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RECOGNITION OF THE SPECIALIZATION EVOLUTION

Some courts recognize the diverse specialization and division of
responsibility occurring within the operating room.423 As a result of
this specialization, these courts will not impose liability on one spe-
cialist for the negligent acts of another specialist. 424 Cases such as
Dohr v. Smith425 and Harris v. Miller426 demonstrate that it is incon-
ceivable for surgeons to control the acts of other specialized physi-
cians.427 Due to this trend, many courts have acknowledged that the
head surgeon can no longer be termed the "Captain of the Ship."428

However, the Nebraska Supreme Court in Long did not address these
developments when it chose to adopt the "Captain of the Ship" doc-
trine by holding a neurosurgeon liable for the actions of a radiolo-
gist.4 29 It would seem that if the Nebraska Supreme Court had
considered this specialization evolution, the court would have recog-
nized that there are several reasons why a neurosurgeon is incapable
of controlling a radiologist. 430

First, every highly specialized field has knowledge and skill par-
ticular to that specialty.' 3 1 For example, neurosurgeons perform sur-
gery on the nervous system, the brain, and the spinal cord, whereas
radiologists make therapeutic and diagnostic judgments based on ra-
dionuclides and radiation physics. 43 2 Therefore, the skills possessed
by Dr. Cawley, as a radiologist, were so distinct from those of Dr.
Hacker, as a neurosurgeon, that the doctors' knowledge and skill could
not be the same. 43 3

Second, although the operating team has one goal, each member
has separate responsibilities and duties that each must be performed

423. See Payne & Mayes, 17 S. TEx. L.J. at 375 (stating that hospital personnel who
are specialists will not be liable for the negligence of other specialists and that "Ithe law
is sound in this regard .... ). See supra notes 195-218 and accompanying text.

424. Payne & Mayes, 17 S. Tax. L.J. at 375.
425. 104 So. 2d 29 (Fla. 1958).
426. 438 S.E.2d 731 (N.C. 1994).
427. Dohr v. Smith, 104 So.2d 29, 32 (Fla. 1958); Harris v. Miller, 438 S.E.2d 731,

737-38 (N.C. 1994).
428. See supra note 195-218 and accompanying text; Price, 10 J. LEGAL MED. at 341.
429. Compare McConnell, 65 A.2d at 246 n.1 (imposing liability on a surgeon for the

negligent action of an intern, using the analogy that the surgeon is like a captain of a
ship, responsible for all those on board) with Long, 246 Neb. at 555-56, 520 N.W.2d at
201 (imposing liability on a neurosurgeon, stating that the head surgeon is responsible
for any negligence on behalf of himself or any others that occurs in the operating room).

430. See infra notes 431-50 and accompanying text.
431. Dohr, 104 So. 2d at 32; Harris, 438 S.E.2d at 737-38; Payne & Mayes, 17 S.

TEx. L.J. at 387-90.
432. See Appendix for a definition of Neurosurgeon, Neurosurgery, Radiologist, and

Radiology. See supra note 27 and accompanying text.
433. See Appendix for a definition of Neurosurgeon, Neurosurgery, Radiologist, and

Radiology. See supra note 27 and accompanying text.
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for a successful surgery.43 4 Though the overall goal was to remove Dr.
Long's fourth and fifth lumbar, Dr. Hacker had a responsibility to per-
form surgery, Dr. Cawley had a responsibility to interpret x-rays, and
the anesthesiologist had a responsibility to keep the patient from feel-
ing pain.4 35 Thus, the court in Long may have overlooked the fact
that both doctors were experts with unique responsibilities. 4 36

Third, it is no longer realistic to expect surgeons to be responsible
for the instruction of every member of the operating team.4 37 As the
North Carolina Supreme Court stated in Harris, "When directed to
perform their duties, [experts] do so without further instruction from
the surgeon, relying instead on their own expertise regarding the
manner in which those duties are performed."43 8 In Long, Dr. Cawley
used his skill to interpret the x-ray without receiving an instruction
from Dr. Hacker regarding how he should proceed. 43 9 Thus, it was
not only inappropriate, but also unnecessary for Dr. Hacker to in-
struct Dr. Cawley. 44 0

Fourth, surgeons are no longer able to divert their attention away
from surgery to operating room assistants. 44 1 Some commentators
state that "the loss Of control by the operating surgeon has been exac-
erbated by the ever increasing sophistication and specialization of

434. See Dohr, 104 So. 2d at 32-33 (noting that every specialist has individual re-
sponsibilities); Harris, 438 S.E.2d at 737 (noting that each specialist operates in his or
her separate field apart from the operating room surgeon); Price 10 J. LEGAL MED. at
341; Payne & Mayes, 17 S. Tx. L.J. at 190. See also Note, Torts-Texas Labels Captain
of the Ship Doctrine: "False Rule of Agency", 14 WAE FOREST L. REV. 319, 332 (1978)
(stating that the surgeon is no longer "Captain of the Ship," but is more realistically
termed the "Captain of the Team"); Note, Separation of Responsibility in the Operating
Room: The Borrowed Servant, The Captain of the Ship, and the Scope of Surgeons' Vica-
rious Liability, 49 NoTRE DAME L.J. 933, 940 (1974) (stating that the surgeon is not the
"Captain of the Ship," but is the "quarterback" of the operating room).

435. Long, 246 Neb. at 547-59, 520 N.W.2d at 195-203. See Appendix for a defini-
tion of Lumbar, Neurosurgeon, Neurology, Radiologist, Radiology, Anesthesiologist, An-
esthesiology, and Anesthetic.

436. See supra notes 423-35 and accompanying text.
437. See Dohr, 104 So. 2d at 32-33 (noting that in some circumstances it would be

inappropriate for the surgeon to issue instructions, considering the necessity that he or
she focus on the pending operation); Harris, 438 S.E.2d at 737 (noting that in some
situations the other specialists may have expertise not possessed by the surgeon, and
therefore, the surgeon may be "ill-equipped, if not incapable" of issuing another special-
ist an instruction); Price 10 J. LEGAL MED. at 341; Payne & Mayes, 17 S. TEx. L.J. at
190. See also Note, 14 WAxE FoREST L. Rxv. at 332 (stating that the surgeon is no
longer "Captain of the Ship," but is more realistically termed the "Captain of the
Team"); Note, 49 No'RE DAMm L.J. at 940 (stating that the surgeon is not the "Captain
of the Ship," but is the "quarterback" of the operating room).

438. Harris, 438 S.E.2d at 737 (citing Payne & Mayes, 17 S. T@x. L.J. at 387-90).
439. Long, 246 Neb. at 550, 520 N.W.2d at 198.
440. See supra notes 437-39 and accompanying text.
441. Harris, 438 S.E.2d at 738 (citing Payne & Mayes, 17 S. Tax. L.J. at 389-90).

See infra notes 442-50 and accompanying text.
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medical personnel and equipment to improve patient care." 442 Under
such circumstances, the head surgeon no longer has the time or
knowledge to control the actions of every individual present in the op-
erating room.4 4 3 For example, ill-equipped to interpret the x-ray, Dr.
Hacker stated that "[he] was hampered in interpreting the x ray [sic]
because [he] was in a sterile situation and could not handle the x ray
[sic] without contaminating [him]self."44 4 Rather than compromising
the well-being of his patient by interpreting the x-ray himself, Dr.
Hacker stated that "[a] second x-ray would have taken 15-30 minutes
at a time when the 71-year-old patient was under anesthesia, expos-
ing [the patient] to increased risks of pneumonia, circulatory
problems, infections, and blood loss .. ." when "determining where a
needle is in relation to the spine is a simple interpretation for a
radiologist."

445

Many commentators agree that the surgeon is the "captain of the
team" if anything at all.446 Some of these same commentators state
that, if the head surgeon is continually forced to be the "Captain of the
Ship," patients may not receive optimal care, because surgeons will be
forced to delegate responsibilities and to instruct other experts outside
the scope of the surgeons' expertise. 447 However, the court in Long
did not address this evolution and did not address the concomitant
ramifications.448 Thus, Dr. Hacker would not have been liable if the
court had followed the rationales in Dohr v. Smith449 and Harris v.
Miller.

450

CONCLUSION

In Long v. Hacker,451 the Nebraska Supreme Court incorrectly
held a neurosurgeon liable for the negligent acts of a trained special-
ist. As a result, the supreme court effectively created a strict form of

442. See Price, 10 J. LEGAL MED. at 341. Other commentators compare the head
surgeon to a quarterback on a football team. Payne & Mayes, 17 S. TEx. L.J. at 390.
The authors state that "[tihe surgeon, likewise, may dictate a result to be reached...
but in the normal situation he has no control or right to control the performance of the
requested act." Id.

443. Payne & Mayes, 17 S. TEx. L.J. at 388-89; Price, 10 J. LEGAL MED. at 341.
444. Long, No.A-91-1207, 1993 Neb. App. WESTLAW 439952 at *1.
445. Id.
446. See Price, 10 J. LEGAL MED. at 341; Payne & Mayes, 17 S. TEx. L.J. at 190;

Note, WAKE FoREST L. REv. at 332 (stating that the surgeon is no longer "Captain of the
Ship," but is more realistically termed the "Captain of the Team"); Note, 49 NoTmR
DAME L.J. at 940 (stating that the surgeon is not the "Captain of the Ship," but is the
"quarterback" of the operating room).

447. Price, 10 J. LEGAL MED. at 341.
448. Long, 246 Neb. at 547-59, 520 N.W.2d at 195-203.
449. 104 So. 2d 29 (Fla. 1958).
450. 438 S.E.2d 731 (N.C. 1994). See supra notes 423-49 and accompanying text.
451. 246 Neb. 547, 520 N.W.2d 195 (1994).
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physician liability, while adopting the antiquated "Captain of the
Ship" doctrine. The court reasoned that under the "nondelegable
duty" doctrine, surgeons could not escape liability by delegating their
responsibilities in the operating room to other assisting staff mem-
bers, because "the law does not ordinarily permit a tort-feasor to es-
cape liability by the act of attempting to transfer responsibility."4 52

However, the court's decision, as well as its reliance on Swierczek v.
Lynch,45 3 displays a disregard for contemporary medical malpractice
law.

The court failed to: (1) determine whether Dr. Hacker was in fact
negligent; (2) recognize the collapse of charitable immunity and the
decline of the "Captain of the Ship" doctrine; (3) identify the diverse
specialization and the division of responsibility in the operating room;
(4) analyze both the actual holding in McConnell v. Williams 45 4 and
the "borrowed servant" doctrine; and (5) apply the principles of the
physician "nondelegable duty" doctrine to the facts of the case. In so
doing, the court in Long moves closer to forcing every non-negligent
physicians to pay damage awards to injured patients based on their
mere presence or status in the operating room. The court also moves
two steps closer to encouraging, if not forcing, every physician to make
all decisions in the operating room, even though physicians may be ill-
equipped or incapable of making such medical decisions. Thus, in-
stead of providing a remedy for many of the problems associated with
the medical malpractice field, the decision in Long v. Hacker45 5 has
made it all the more difficult to practice medicine in the State of
Nebraska.

45 6

Jason R. Yungturn-'97

452. Long v. Hacker, 246 Neb. 547, 555-56, 520 N.W.2d 195, 201 (1994).
453. 237 Neb. 469, 466 N.W.2d 512 (1994).
454. 65 A.2d 243 (Pa. 1949).
455. 246 Neb. 547, 520 N.W.2d 195 (1994).
456. See Jasperson v. Hald, CV-No. 889-130 (Dist. Ct. Ne.) (noting that the holding

in Swierczek and Long were being used to hold the physician liable for negligence com-
mitted by another skilled specialist).
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-APPENDIX-

ANESTHESIA:

ANESTHESIOLOGIST:

ANESTHESIOLOGY:

ANESTHETIC:

ANESTHETIST:

ARTHRITIS:

ARTHROPLASTY:

ARTICULAR FACET:

ASYSTOLE:

The condition in which there is not feeling
or sensation in the body as a whole (in
which case there is also loss of conscious-
ness) or in a part of the body. Generally,
anesthesia is induced as a preliminary to
a surgical procedure by means of sub-
stances known as anesthetics.
A specialist in the science of anesthetics;
one who is an expert in the administration
of anesthetics. A physician who special-
izes in anesthesiology.
The study and science of anesthetics and
the methods for inducing anesthesia.
A substance which suspends temporarily
the sense of pain, touch, etc. when admin-
istered in the proper manner. Anesthetics
are classified as general and local. A
general anesthetic is one which induces
the whole body and brings on unconscious-
ness. A local or regional anesthetic is one
that produces anesthesia of a limited part
of the body.
A person who is trained and qualified to
administer anesthetics.
Inflammation of a joint or joints. Any
disease of joints involving inflammation
and tissue changes.
Plastic surgery on a joint or on joints. The
surgical construction of an artificial joint.
A small fiat surface of a bone which enters
in the formation of a joint with a similar
surface of another bone, as the articular
facet of a vertebra.
An imperfect contraction of the ventricles
of the heart (i.e. of the lower chambers of
the heart). The failure of the heart to
contract.
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CARPAL TUNNEL
SYNDROME:

-D-

DISKECTOMY:

DYSESTHESIA:

FACETECTOMY:

GASTRIC
RESECTION:

INTERARTICULAR
CARTILAGE:

A condition resulting from pressure on the
median nerve as it traverses the carpal
tunnel, usually by fibers of the transverse
carpal ligament. The condition is charac-
terized by pain, tingling, burning, numb-
ness, etc. in the areas supplied by the
nerve, i.e., in the skin of the palm, fingers,
wrist, etc. There may also be swelling of
the fingers and atrophy of some of the
muscles of the hand, especially at the base
of the thumb.

The surgical excision (cutting out) of all or
part of an intervertebral disk (a disk of
cartilage between two adjacent vertebrae).
Impairment of one of the senses, especially
the sense of touch.

The surgical removal of an articular facet
of a vertebrae.

The surgical removal of a portion of the
stomach.

A piece of cartilage situated between the
adjacent ends of the bones of a joint.

INTERN: A person, usually one recently graduated
from medical school, residing and working
in a hospital, for the purpose of learning
medical and surgical procedures prior to
entering medical practice.
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INTERVERTEBRAL
DISK:

INTUBATION:

LAMINECTOMY:

LOCALIZATION:

CREIGHTON LAW REVIEW [Vol. 29

One of the circular, silver-dollar-shaped
pads of fibrocartilage (gristle reinforced
with tough fibers) which are interposed
between adjacent vertebrae. If it were not
for these pads, the spinal column would be
rigid, unbending structure allowing the
trunk of the spine no movement sidewise,
forward, or backward.
The insertion of a tube into a cavity or
passage of the body, for the purpose of
maintaining communication, especially the
insertion of a tube into the larynx or the
windpipe to provide a passage for the air
in case of obstruction.

A surgical operation in which the posterior
arch of a vertebrae in removed. For
example, the vertebrae are the building
blocks of which the spine is made. Each
vertebrae has a hole (like a doughnut), so
that when the vertebrae are stacked, a
canal is formed through which the spinal
cord passes (like a stick through a stack of
doughnuts). The hole is not in the center,
but towards the back. This arrangement
leaves the front part thicker but renders
the back part thin. This thin half-circle of
bone is the arch of the vertebrae consist-
ing of two laminae or plates, and this is
the part cut away in a laminectomy.
The ascertaining where a particular func-
tion or diseased process is taking place, as
the determination of the site of an abscess
in an internal structure. The restriction
or limitation of an infection, or any abnor-
mal change, to a limited area.
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LUMBAR:

LUMBAR PART OF
THE SPINAL CORD:

-M-

MYELOGRAM:

NERVE ROOT:

NEUROPATHY:

NEUROSURGERY:

NEUROSURGEON:

Pertaining to the loins, the region of the
body which lies between the lower ribs
and the upper edge of the hipbones, espe-
cially the sides and the back of this area.
Medically, the word lumbar refers chiefly
to the back of this part of the body, and
even more frequently to the spine of this
area.
The part of the spinal cord which is
situated within the lower part of the spine
(or vertebral canal); the part that gives
rise to the five pairs of the lumbar spinal
nerves.

An x-ray picture of the spinal cord, espe-
cially one made after the injection of
contrast substance in the subarachoid
space of the spine. A contrast substance
(contrast medium) helps in brining out
details.

The part of a nerve which is adjacent to
the part of the central nervous system to
which it is connected. A nerve root is
either one of two bundles of nerve fibers
connected with and adjacent to the spinal
cord, which unite to form a spinal nerve.
A nervous disease, especially a degenera-
tive rather than inflammatory disease of a
cranial or spinal nerve. The condition
may be due to poor blood supply, trauma,
lead poisoning, diabetes, etc.
The branch of surgery devoted to work on
the brain and other parts of the nervous
system.
A surgeon who specializes in work on the
brain and other parts of the nervous
system.
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OBSTETRICIAN:

OBSTETRICS:

OXYGENATE:

OXYGENATION:

-P-

RADIOLOGIST:

RADIOLOGY:

RADIONUCLIDE:

SCHIZOPHRENIA:

A physician or surgeon, especially the
latter, who specializes in obstetrics, i.e., in
the care of women during their pregnancy,
labor, and the post-labor period.
The branch of medicine, technically of
surgery, which deals with the care of
women during their pregnancy, labor, and
the post-labor period.
To saturate or impregnate with oxygen; to
cause a substance to combine with oxygen.
The impregnation of a substance with
oxygen, especially of the blood in the
lungs.

A physician who specializes in radiology,
the use of x-rays, radium, etc. in the
diagnosis and treatment of disease.
The branch of medicine dealing with the
use of x-rays, radium, and other forms of
radiant energy, in the diagnosis and treat-
ment of disease.
A radioactive nuclide.

A mental disorder of considerable severity,
marked by withdrawal from and indiffer-
ence to one's surroundings, delusions of
personal power or of persecution, halluci-
nations, unpredictable behavior, and dete-
rioration of the personality. The principle
types are: simple, paranoid, cataphrenia,
and hebephrenic.
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SCIATIC NERVE:

SILVER NITRATE:

SPINOUS PROCESS:

STENOSIS:

SUBLIMAZE:

-T-

TORSO:

ULNA:

ULNAR:

The largest nerve of the body, distributed
in the muscles and skin of the lower
extremities. It leaves the pelvis through
an opening in the spine (greater sciatic
foramen) and descends to the thigh under
the cover of the buttock. It supplies the
muscles and skin of the leg and foot.
A chemical substance used, in the form of
a solution, as an astringent (to shrink)
and as an antiseptic, especially for the
prevention of ophthalmai neonatorum (eye
infection in newborns).
A bony out-growth projecting backward
from the middle of the back part of a
vertebra. It serves as a point of attach-
ment for ligaments and muscles.
The abnormal narrowing of a body pas-
sage, opening, canal, or duct. It is usually
due to an overgrowth or shrinkage of the
tissue around the area in question; the
narrowing of the spinal column, as spinal
stenosis.
Generic name of Fentanyl Citrate. A
medicinal substance having narcotic and
analgesic (allaying pain) properties. It is
used mainly before, during, and after
surgery.

The body without the head and the limbs;
the trunk.

The longer of the two bones of the fore-
arm, the one on the side of the little
finger.
Pertaining to, or associated with, the ulna;
as the unla nerve.
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VERTEBRA:

VERTEBRAE:

VERTEBRAL:

-W-

-X-

X-RAY:

X-RAY FILM:

Any one of the thirty-three bony blocks
stacked one on top of the other to dorm
the spine or vertebral column. Vertebrae
come in different sizes and forms, but they
are basically built on the following pat-
tern. Each one is an irregular shaped ring
of bone in which the hole is displaced
backward, leaving the front portion a
thick block of bone called the body.
The plural form of vertebra.

Pertaining to a vertebra; consisting of
vertebrae, as the vertebral column, i.e., the
spine.

A form of electromagnetic radiation having
a very short wavelength falling in the
range between 0.1 and 100 angstroms. It
is produced by bombarding a metal target
(a cathode) with a stream of electrons in a
vacuum tube.
A photographic film used in radiography
(i.e., in making x-ray pictures). An x-ray
picture.
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