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Americans give more money and donate more time to reli-
gious bodies and religiously associated organizations than to
all other voluntary associations put together.2
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1. RicHARD BRiNsLEy SHERIDAN, THE DRAMATIC WoRs OF RIcHARD BwuNsLEY
SHERIDAN: Tin SCHOOL FOR SCANDAL, Act IV, Scene I (Cecil Price ed., Oxford at the
Clarendon Press 1973) (1977). The quotation may take its historical inspiration from
Christopher Smart and Cicero. See CHRISTOPHER SMART, JUBmATE AGNO 97
(Greenwood Press 1969) (1954). See also Walker v. Loring, 36 S.W. 246, 247 (Tex. 1896)
(referring to the quotation as a maxim). This case represents the earliest American use
of the phrase. Walker, 36 S.W. at 247.

2. ROBERT N. BELLAH ET. AL., HABITS OF THE HEART, INDIVIDUALISM AND CoMMT-
MENT IN AMERIcAN Lnm 219 (1985).
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Paradoxically, the most materialistic country in the world is
also the most spiritual.3

I. INTRODUCTION

The relationship of church tithing and charitable contributions in
the bankruptcy context has emerged in the following five fact pat-
terns. First, in Chapter 13, the Trustee has scrutinized the debtor's
desire to tithe within the framework of the Bankruptcy Amendments
and Federal Judgeship Act of 1984 ("BAFJA") consonant with the un-
defined terms of "reasonably necessary expense" and "disposable in-
come."4 Second, in Chapter 7, the substantial abuse standard of
section 707(b) challenges the debtor to consider Chapter 13 reorgani-
zation.5 Third, the relationship between dischargeability of student
loans and tithing sheds indirect light. Fourth, in Chapter 7, the
Trustee seeks to avoid gifts and transfers that are made without rea-
sonably equivalent value; for example, "fraudulent transfers" the
debtor made to the church in the year prior to filing the case.6 Finally,
in situations where the donor has made a pledge and subsequently

3. Andrei Codrescu, RoAD SCHOLAR 193 (1993).
4. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-

353, 98 Stat. 333 (codified as amended in scattered sections of 11 U.S.C.) (hereinafter
"BAFJA"). BAFJA was designed to assuage creditors and foster Chapter 13 filings. Id.
BAFJA amended 11 U.S.C. § 1325(b) (1984). Section 1325(b) provides in pertinent part:

(b)(1) If the trustee or the holder of an allowed unsecured claim objects to the
confirmation of the plan, then the court may not approve the plan unless, as of
the effective date of the plan ... (B) the plan provides that all of the debtor's
projected disposable income to be received in the three-year period beginning
on the date that the first payment is due under the plan will be applied to make
payments under the plan. (2) For purposes of this subsection, "disposable in-
come" means income which is received by the debtor and which is not reason-
ably necessary to be expended - (A) for the maintenance or support of the
debtor or a dependent of the debtor....

11 U.S.C. § 1325(b) (1994).
5. BAFJA amended § 707(b) of Chapter 7. 11 U.S.C. § 707(b) (1984). Section

707(b) provides in pertinent part:
After notice and a hearing, the court, on its own motion and not at the request
or suggestion of any party in interest, may dismiss a case filed by an individual
debtor under this chapter whose debts are primarily consumer debts if it finds
that the granting of relief would be a substantial abuse of the provisions of this
chapter. There shall be a presumption in favor of granting the relief requested
by the debtor.

Bankruptcy Amendments and Federal Judgeship Act of 1984, Sec. 312, Pub. L. No. 98-
353, 98 Stat. 355 (as amended on July 10, 1984) (codified as amended at 11 U.S.C.
§ 707(b) (1984)).

6. 11 U.S.C. § 548(a)(2) (1994). As compensation, the Trustee receives a portion
of the filing fee, which has risen from $60 in 1978 to $175 as of October 22, 1995. The
Trustee receives a commission based upon a percentage of the assets collected and dis-
tributed to the parties in the case. In addition, Trustees who are attorneys are eligible
to receive attorney fees. See Taylor v. Freeland & Kronz, 503 U.S. 638 (1992) (discuss-
ing the potential consequences a Trustee faces for failing to vigorously pursue assets of
the estate).
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declared bankruptcy before completing the pledge, the donee seeks to
enforce the transfer of property from the bankrupt estate to the chari-
table institution.

The judicial decisions have been case specific in these areas and,
therefore, necessarily inconsistent. 7 While consistency and predict-
ability have a value, it may well be that leaving this issue to case-by-
case decision-making results in the most efficacious use of judicial re-
sources. s This Article provides some guidance and limited sugges-
tions regarding the permissible limits of tithing within the contested
intersection of the judicial, legislative, and executive branches. This
intersection is under continuous construction as the three branches of
government make reasoned, and sometimes mercurial, decisions re-
garding the free exercise and establishment clauses of the United
States Constitution.

The First Amendment to the United States Constitution provides
for the separation of church and state, stating, "Congress shall make
no law respecting an establishment of religion, or prohibiting the free
exercise thereof."9 There is a "natural antagonism" between these two
clauses.' 0 Conflicts have arisen in "a bewildering variety of forms...
where an activist government leaves few areas of life unregulated.""'
In understanding the First Amendment, Nowak and Rotunda explain
that there is an unfortunate but "irresistible impulse to appeal to his-
tory."12 Nowak and Rotunda assert that there is "no clear history as

7. Of the 40 or so cases reviewed in this Article, only four were at the district or
appellate level. See In re Green, 73 B.R. 893 (Bankr. W.D. Mich. 1987); In re Ivy, Nos.
387-02293-H13, Civ. 88-141-FR, 1988 WL 409629 (D. Or. March 11, 1988); Bungert v.
Fort Eustis Fed. Credit Union, 956 F.2d 263 (4th Cir. 1992); Christians v. Crystal Evan-
gelical Free Church (In re Young), 152 B.R. 939 (D. Minn. 1993). Only the Green and
Christians cases have yielded published decisions. See also Douglass G. Boshkoff, Fresh
Start, False Start, or Head Start?, 70 IND. L.J. 549 (1995) (discussing sociological dy-
namics of the bankruptcy appeal process); Donald R. Price & Mark C. Rahdert, Distrib-
uting the First Fruits: Statutory and Constitutional Implications of Tithing in
Bankruptcy, 26 U.C. DAvIs L. REV. 853, 865 (1993) (observing that critics of the 1978
Reform Act sought greater conformity as "[tihe crucible became the attitude of the spe-
cific court rather than the code under which the court operated").

8. To expect Congress to legislate definitions that are universally applicable to
the diverse fact patterns that appear before the courts is to expect greater wisdom and
foresight from the legislative process than is fair. Moreover, the legislature may have
intended to use broad brush strokes and leave fine detailed strokes to the judiciary.

9. U.S. CONST. amend I.
10. JOHN E. NOwAK, RONALD D. ROTUNDA & J. NELSON YOUNG, CONSTrruTIONAL

LAw § 17.1 at 1157-60 (4th ed. 1991).
11. Thomas C. Berg, What Hath Congress Wrought? An Interpretive Guide to the

Religious Freedom Restoration Act, 39 VmL. L. REv. 1, 2, 25 (1994). For example, during
1994, the IRS introduced regulations which called for more specific recordkeeping when
individuals report charitable deductions for income tax purposes.

12. JoHN E. NowAK & RONALD D. ROTUNDA, CONsTrrUmrioNAL LAw § 17.2 at 1160
(4th ed. 1991) [hereinafter NowAK & RoTuNDA].
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to the meaning of the clauses." s3 One commentator, however, sug-
gested that the record is not so bleak as it is complex.' 4 This Article
also examines history, tinged with apocrypha, belief, and selectivity.
Religion transcends the empirical and rational as it approaches the
numinous, the topic of eternal fascination and continuous publishing
productivity. ' 5

A. BIBLICAL ORIGINS

At the soul of the tithing issue is the necessity of the house of
worship to pay its rent, mortgage, utilities, insurance, supplies, and
activities as well as its professional and lay staff'i6 As we all know,
money does not come from heaven; money comes from congregants.
The tithers, as they appear in the cases below, find their theological
basis of action in the Old Testament.' 7 The Hebrew noun, maaser,
means "tenth part" and was subsequently translated into Greek,
Latin, and English. "Tithe" is an Old English word meaning one tenth
and first appeared in the ninth century C.E.

As noted in Malachi Chapter Three, verses eight through ten, the
tithe was not always freely forthcoming:

Will a man rob God? Yet you are robbing me. But you say,
"How have we robbed thee?" In tithes and contributions. You
are cursed with a curse, for you are robbing me, the whole
nation of you. Bring the whole tithe into the storehouse, so
that there may be food in my house, and test me now in this,
says the Lord of hosts, if I will not open for you the windows
of heaven, and pour out for you a blessing until there is no
more need. i8

13. NOWAK & ROTUNDA, supra note 12, § 17.2 at 1160.
14. Michael W. McConnell, The Origins and Historical Understanding of Free Ex-

ercise of Religion, 103 HARv. L. REv. 1409, 1413-14 (1990). McConnell noted that "[the
historical record casts doubt on ... [the majority's] interpretation of the free exercise
clause." McConnell, 103 HARv. L. REV. at 1420 (citing Employment Div., Dep't of
Human Resources of State of Oregon v. Smith, 494 U.S. 872 (1990)).

15. See KAREN ARMSTRONG, A HISTORY OF GOD (1993); ELAINE PAGELS, THE ORIGIN
OF SATAN (1995).

16. The Conservative Jewish Sabbath service has "A Prayer for Our Congregation"
that precedes "A Prayer for Our Country" and "A Prayer for the State of Israel." "A
Prayer for Our Congregation" gives special thanks to "those who give funds for heat and
light, and wine for Kiddush (prayer of sanctification of the Sabbath) and Havdalah (divi-
sion between sacred and profane at the end of the Sabbath), bread for the wayfarer and
charity to the poor." RABBI JULES HARLOW, A PRAYERBOOK FOR SHABBAT, FESTIVALS, AND
WEEKDAYS 415-16 (1985).

17. What follows is not intended as a theological, eschatological, or Biblical com-
mentary; however, a minimum amount of narrative is presented to show literary and
traditional feelings that have spanned the centuries to the present day.

18. See 10 THE UNWVERSAL JEWISH ENCYCLOPEDIA 254 (Isaac Landman, ed. 1943).
One example of variance in English translation and lost meaning between the King
James version and the Soncino version is immediately evident as the Soncino version
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The reporting of tithes within the Old Testament is confused, in-
consistent, and complex with regard to application. Translation diffi-
culties and the elimination and accretion of terms adds to the
confusion. In the Old Testament, tithes included cash, kind, and first
fruits and ran over various multiple year cycles.

In the present day, the Internal Revenue Code provides deduc-
tions for charitable givings. Such deductions date back to Roman and
pre-Christian times. Charitable giving, or alms, is akin to tithing. Be-
cause a portion of the tithe supports social overheads, the tithe may be
considered to partially support an activity that the government, or
public purse, might otherwise have to support based on taxes. Fur-
thermore, part of the theory underlying the special rights of nonprofit
corporations is that these corporations serve a socially useful function
which might otherwise fall on the governmental tax base and do not
otherwise compete with the profit sector. The Bible, dictionaries, en-
cyclopedias, and comparative religion texts all discuss tithes, alms,
and charitable givings. There is also a link between Jewish, Chris-
tian, Muslim, and Buddhist practices regarding tithing and charitable
givings.1 9

In the twentieth century, tithing is a personal practice that has
its origins in a religious heritage and is mediated by the United States
Constitution. Historically, the Constitution, and the context in which
the Constitution was drafted, is critical to understanding the practice
of tithing within a voluntary, non-statist atmosphere. In an estab-
lished religion, the tithe may be officially mandated. In a religion
where tithing is voluntary, failure to pay could be sanctioned by ex-
communication, but no further civil or criminal penalties would be
forthcoming.

A tithe is an ideal limited by mathematical definition. A tithe is
defined as one-tenth, and thus a tithe was limited to a tenth as the
maximum required. 20 When the religious individual is one of "very
limited resources," it has been stated that:

states: "In tithes and heave-offerings." THE PENTATEUCH AND HAFTORAHs 1006 (Dr. J.
H. Hertz ed. 1987) (emphasis added).

19. The linguistic affinity between Jewish Tzedakah (Hebrew) deeds of loving kind-
ness and the Islamic Zakah (Arabic) alms-tax are obvious. The great world religions
have a clear charitable component. See Price & Rahdert, 26 U.C. DAvis L. REv. at 886
n.142; 14 THx ENCYCLOPEDIA OF RELIGION 537-38 (Mircea Eliade ed. 1987).

20. Laws of limitation, such as an eye for an eye, The Code of Hammurabi, and The
Old Testament, did not mandate a penalty, but rather limited the penalty to that exac-
tion. Similarly, although English law provided a death penalty for fraudulent debt ac-
cumulation, the penalty was more of a threat or deterrence, rather than a penalty
imposed with regularity. Otherwise, historical records would be filled with the eyeless,
the toothless, and debtors prisons with gallows.
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[a] man is obliged to give his own sustenance priority over
that of any other person. He is not obliged to give charity
until his own sustenance is met, since scripture states that
your brother should live together with you - your own life
takes precedence over that of your brother.21

Where the religious individual earns "just above subsistence," then
"one who earns £510 per annum must take off £51 for Maaser and he
is left with only £459 and is then below subsistence level... [and] he
may use £41 of the Maaser for his own needs."22 Thus, it appears that
the tithing tradition may incorporate a degree of flexibility that may
be useful when advising debtors and the court. Tithing may be sancti-
fied, but tithing per se is not necessarily a rigid mathematical
computation. 23

B. PATRIARCHS OF THE NATION

The First Amendment's concern for free exercise of religion and
prohibitions on the establishment of religion arise out of colonists'
memories, experiences, and martyrology in England. Vexed and trou-
bled, the English lived in an age when the Crown served as both the
head of the state and of the religious establishment. This dual role
frustrated Protestant dissenters and Catholics, Jews, Baptists, and
Quaker alike.24 The Church struggled to retain the prerogatives and
privileges of ecclesiastical law in the face of expanding commercial
and common law.25 One of the more rankling memories were the
tithes to the Established Church of England and the impact that issue
had upon non-Anglicans, including dissenters, non-Protestants, and
non-Trinitarians. 26

21. MAASER KESAFim, ON GIVING A TENTH TO CHARITY 38 (Cyril Domb, ed. 1980).
22. Id. at 39. But see JOSEPH OPPENHEIMER, MA'ASER. THE PRECEPTS OF TITHING

17 (1971). From the aspect of religious scholarship, this is only a limited discussion that
merely touches the surface of an inquiry that is voluminous and published in several
languages.

23. See In re Reynolds, 83 B.R. 684 (Bankr. W.D. Mo., 1988). See infra notes 133-
40 and accompanying text.

24. See CARL BRIDENBAUGH, VEXED AND TROUBLED ENGLISHMEN 1590-1642 (1968).
25. See CHRISTOPHER HILL, ECONOMIC PROBLEMS OF THE CHURCH FROM ARCH-

BISHOP WHITGIFT TO THE LONG PARLIAMENT (1956). The significance of tithes was noted
by a contemporary of the Founding Fathers. See SIR WILLIAM BLACKSTONE, COMMENTA-
RIES ON THE LAWS OF ENGLAND Book II, Chapter 3, 25-26, 742-73, § 28 (William Carey
Jones ed., 8th ed. 1916) (1788) (noting that although the first mention of tithe in written
English law dates from A.D. 786, the practice as a divine "right certainly commenced,
and I believe as certainly ceased, with the Jewish theocracy" and "an honorable and
competent maintenance for the ministers of the gospel is, undoubtedly, jure divino (by
divine right)"). See 2 ENCYCLOPAEDIA BRITANNICA 915-17 (Edinburgh, A. Bell & C.
Macfarquhar, 1771). Teind was the Scottish or northern dialect form of tenth or tithe.
See OXFORD ENGLISH DICTIONARY 718 (2nd ed. 1989).

26. See CARL BRIDENBAUGH, MITRE AND SCEPTRE, TRANSATLANTIC FAITHS, IDEAS,
PERSONALITIES AND POLITICS 1689-1775 291, 308, 338-39 (Oxford University Press,
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In the American colonies and in the emergent nation, Enlighten-
ment principles of a republican form of government prevailed with the
Declaration of Independence, the Constitution, and the Bill of
Rights.27 Religion was deemed important but was considered a mat-
ter of private conscience rather than government establishment.
Thomas Jefferson, steeped in the writings of John Locke, observed
that "[t]he legitimate powers of government extend to such acts only
as are injurious to others .... [I]t does me no injury for my neighbour
to say there are twenty gods, or no god. It neither picks my pocket nor
breaks my leg."28 Similarly, James Madison intoned "[t]hat the same
authority which can force a citizen to contribute three pence only of
his property for the support of any one establishment [the church]
may force him to conform to any other establishment in all cases
whatsoever."29 Religion in the fledgling nation had been disestab-
lished and privatized. 30 The colonial fragment and the republican
fragment coalesced.31

Laurence Tribe has observed that the Framers found the First
Amendment and its free exercise and establishment clauses at least
"compatible and at best mutually supportive."3 2 The Framers' pur-
pose, however, "'was to state an objective, not to write a statute.' "3

Subsequent generations and jurists have had the burden of recon-
ciling the ideals of the First Amendment with the reality of the chang-
ing mores of daily life. The concerns of Tudor, Stuart, and
Hannoverian despotism allayed, the republic did not lose its religios-

1962) [hereinafter BRmENBAUGH] (discussing the diversity of colonial religion, tithes,
and disestablishment).

27. See STEPHEN BoTEIN, EARLY AMIucAN LAW AND SOCIETY (Alfred A. Knopf, Inc.,
1983); BRIDENBAUGH, supra note 26, at 308, 338-39.

28. McConnell, 103 HARv. L. REV. at 1431, 1449. THOMAS JEFFERSON, NOTES ON
THE STATE OF VmGINIA 159 (William Peden ed. 1982) (1785). See GEORGE DARGo, LAW
IN THE NEW REPUBLIC: PRIVATE LAW AND THE PUBLIC ESTATE 19 (1983) [hereinafter
DARGO].

29. DARGO, supra note 28, at 83 (citing Memorial and Remonstrance Against Reli-
gious Assessments in THE PAPERS OF JAMES MADISON, (W.T. Hutchinson et al. eds., 8th
ed. 1962)). See Neil H. Cogan, Essay, Moses and Modernism, 92 MICH. L. REV. 1347
(1994); Berg, 39 VIL. L. REV. at 25; Douglas Laycock, A Survey of Religious Liberty in
the United States, 47 OHmO ST. L.J. 409 (1986).

30. ROBERT N. BELLAH ET. AL., HABITS OF THE HEART; INDIVIDUALISM AND COMMrr-
MENT IN AMERICAN Ln 221-22, 224 (1985).

31. Louis HARTz, THE FOUNDING OF NEW SOCIETIES 3 (1964) (suggesting that the
"fragment" theory, along with the values, rhetoric, and ideology of the first settlers and
founders of the seventeenth and eighteenth century, maintain their vitality in the nine-
teenth, twentieth, and probably twenty-first centuries despite changes in demographic,
social, economic, and political conditions and the Protestant ethic of thrift, faith, and
hard work).

32. LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 14-2, at 1155-57 (2nd
ed. 1988).

33. Id. § 14-2, at 1155 (quoting John H. Garvey, Free Exercise and the Values of
Religious Liberty, 18 CONN. L. REV. 779, 798-801 (1986)).
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ity; the individual freedom to choose and practice religion survived.
Hints and incidents of church state rapprochement may be found in
the military Chaplain, in the prayers opening legislative sessions, and
the phrase "In God We Trust" printed on the coin of the realm. The
questions surrounding the legitimacy of tithing while in bankruptcy
and the Chapter 7 Bankruptcy Trustee's active pursuit of preference
actions in the 1990s proceeds within an atmosphere of changing atti-
tudes toward religion.

C. LATE TWENTIETH CENTURY CONCERNS

Tithing represents a form of commendable altruism; however, for
a bankrupt debtor, that altruism is a product of both extraordinary
personal sacrifice that is accomplished at a distinct cost and the invol-
untary sacrifice of third party creditors. Respect for the role of the
religious faithful in America has a spiritual, sociological, and legal ba-
sis. The observation that "[h]uman beings have a deep need to have
their lives make sense, to transcend the dynamics of individualism
and selfishness that predominate in a competitive market society and
to find a way to place their lives in a context of meaning and purpose"
suggests an ecumenical marriage of community and values. 34

Justice William Brennan spoke eloquently about the integrity of
his Catholic faith and his responsibility to apply the Constitution.35

In defining the legal and social role of religion, Justice Brennan wrote:
For many individuals, religious activity derives meaning in
large measure from participation in a larger religious com-
munity. Such a community represents an ongoing tradition
of shared beliefs, an organic entity not reducible to a mere
aggregation of individuals. Determining that certain activi-
ties are in furtherance of an organization's religious mission,
and that only those committed to that mission should conduct
them, is thus a means by which a religious community de-
fines itself. Solicitude for a church's ability to do so reflects
the idea that furtherance of the autonomy of religious organi-
zations often furthers individual religious freedom as well.36

34. STEPHEN L. CARTER, TE CULTURE OF DISBELIEF: How AMERIcAN LAW AND
PoLrrIcs TRIVIALIZE RELIGIOUS DEVOTION 19 (1993) (quoting Michael Lerner, Can the
Democrats be Stopped from Blowing it Again in 1992? 7 TuCKUN 7 (July-Aug. 1992). See
Oliver B. Pollak, The Impact of Spiritual Identity on Communal Organization - Jews
in Nebraska, 6 TiE NEBRASKA HuMANIsT No. 2 at 20 (Fall 1983), reprinted in 1 MEMO-
RIES OF THE JEWISH MMWEST 27 (Summer 1985).

35. Interview of Nina Tottenberg with United States Supreme Court Justice Wil-
liam Brennan, broadcast on National Public Radio (January, 1987) reprinted in Listen-
ing to America 275-76 (Linda Wertheimer, ed. 1995) [hereinafter TOTTENBERG
INTERVIEW].

36. Corporation of Presiding Bishop of Church of Jesus Christ of Latter-Day Saints
v. Amos, 483 U.S. 327, 342 (1987) (Brennan, J., concurring).
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Tithing is an active concern for debtors, creditors, religious orga-
nizations, courts, legislatures, and the Executive.3 7 The importance of
tithing involves the reconciliation of the debtor's religious tithing with
the, First Amendment and with the claims of third party creditors.
This intense concern has led to a series of law review articles attuned
to the rather rapidly changing judicial and legislative landscape.
Courts, creditors, and judges have responded to BAFJA and to a re-
cent United States Supreme Court case.38 More recently, the Reli-
gious Freedom Restoration Act of 1993 ("RFRA") has kindled further
academic concern.39

Belief, conduct, and expression are not mutually exclusive. This
continuum is further complicated by gradations of religiosity - ad-
herence to tithing ranging from preference to obligation. When the
state interferes with individual religious belief, strict scrutiny is war-
ranted.40 This legal reasoning was based on the Supreme Court's de-
cision in Sherbert v. Verner.41 However, in Employment Division,
Department of Human Resources State of Oregon v. Smith,42 the Court
noted that the Court has "never held that an individual's religious be-
liefs excuse him from compliance with an otherwise valid law prohibit-
ing conduct that the State is free to regulate."43 Belief in the necessity
to tithe, combined with actual tithing, results in the act of tithing be-
ing part and parcel of the belief. For some, failure to tithe is sinful,

37. It is with some irony that a major study makes no mention of tithing and chari-
table giving. See TERESA A. SuLLIvAN, As WE FORGIVE OUR DEBTORS, BANERUpIY AND
CONSUMER CREDrr IN AMERICA (1989). This silence no doubt is because the cut-off in
their debtor sample extended from 1981 to 1985, predating the time that tithing entered
the realm of litigation.

38. See Employment Div., Dep't of Human Resources of State of Oregon v. Smith,
494 U.S. 872, 876-90 (1990) (holding that a state may prohibit sacramental peyote use
under the Free Exercise Clause, thus denying unemployment benefits to those persons
discharged for sacramental peyote use).

39. Religious Freedom Restoration Act of 1993, Pub. L. No. 103-141, 107 Stat. 1488
(codified as amended at 42 U.S.C. § 2000(bb) (1993)).

40. Price & Rahdert, 26 U.C. DAVIS L. REv. at 892. Freedom of speech and associa-
tion may also face a strict scrutiny review. Id. at 902.

41. 374 U.S. 398 (1963). Sherbert v. Verner, 374 U.S. 398, 399-410 (1963) (holding
that prohibiting a South Carolina Seventh-Day Adventist Church member who would
not work on the Sabbath from collecting unemployment compensation was a violation of
the Free Exercise Clause and noting that a compelling state interest, instead of a ra-
tional relationship, was required).

42. 494 U.S. 872 (1990).
43. Employment Div., Dep't of Human Resources of State of Oregon v. Smith, 494

U.S. 872, 878-79 (1990). Justice Antonin Scalia, writing for the majority, noted:
[Tihe appropriate occasions for... [the creation of exemption to these neutral
laws] can be discerned by the courts. It may fairly be said that leaving accom-
modation to the political process will place at a relative disadvantage those
religious practices that are not widely engaged in; but that unavoidable conse-
quence of democratic government must be preferred to a system in which each
conscience is a law unto itself or in which judges weigh the social importance of
all laws against the centrality of all religious beliefs.
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thus having an adverse impact on belief.44 Religious participation
and religious giving may be religious exercise. 45 Justice Potter Stew-
art, in a separate concurring opinion in Sherbert, argued that there is
an inherent tension between the Establishment Clause values and the
Free Exercise Clause values, and, in a clash between the two, Free
Exercise Clause values should prevail.46

Interaction between the Bankruptcy Code, emanating from Arti-
cle 8 of the Constitution, and other provisions of the Constitution is
not unusual. Questions arising from this interaction include: 1)
whether bankruptcy judges are Article III judges; 2) whether the Fifth
Amendment Takings Clause applies; and 3) whether the right to a
jury trial provided by the Seventh Amendment applies. This freedom
of religion issue has not been adjudicated by the Supreme Court. This
is probably because of the relative newness of the issue or perhaps the
fact that neither aggrieved debtor nor creditor can afford the high cost
of appealing a lower court decision.

The tithing issue may be symptomatic of the resurgence of the
religious right and manifested in the Moral Majority, the 104th Con-
gress, and the Christian Coalition's Contract with America. If there
was "[a] trend in our political and legal cultures toward treating reli-
gious beliefs as arbitrary and unimportant" then that trend appears to
have been arrested, slowed, or perhaps reversed. 47 Whether the goal
to be achieved from the tithing issue is "that legislation does not in-
fringe on religious freedom unless the burden is absolutely essential"
remains to be seen.48

The extent of tithing in America is problematic. Benjamin Dis-
raeli observed that "[t]here are three kinds of lies: lies, damned lies
and statistics."49 During the 1990s, Americans donated in excess of
one hundred billion dollars annually. 50 A Gallup Poll indicated that
between 1991, a recession year, and 1993, all households gave 1.7% of
their income to charity. Those households making contributions in-
creased from 72% to 73% yet the amount contributed decreased from
2.2% to 2.1%. Nine percent of all households contributed 5% or more

Id. at 890. Congress responded with the Religious Freedom Restoration Act of 1993,
Pub. L. No. 103-141, 107 Stat. 1488 (codified as amended at 42 U.S.C. § 2000(bb)
(1993)).

44. Price & Rahdert, 26 U.C. DAvIs L. REv. at 906.
45. Leonard J. Long, Religious Exercise as Credit Risk, 10 BANKR. DEv. J. 119, 140,

147 (1993-94).
46. Sherbert, 374 U.S. at 414-18 (Stewart, J., concurring).
47. STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: How AMERIcAN LAw AND

POLITics TRIVIALIZE RELIGIOUS DEVOTION 6 (1993).
48. Id. at 16.
49. DARRELL HUFF, How TO LIE wITH STATIsTIcs 1 (1954).
50. National Public Radio report, September 22 or 23, 1995.
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in 1991. Actual households that contributed 5% or more decreased
from 15% to 12%.51 The percent of contribution is only marginally
correlated to the level of household income. 52 Americans spend 6% of
their paycheck on dining outside the home. 53 It has been speculated
that true tithers, giving 10%, must be as low as 4-5%.54

II. THE BANKRUPTCY AMENDMENTS AND FEDERAL
JUDGESHIP ACT OF 1984 ("BAFJA"), DISPOSABLE
INCOME AND REASONABLY NECESSARY IN
CHAPTER 13

The issue of tithing and charitable donations in bankruptcy was
brought to the fore when Congress passed the Bankruptcy and Fed-
eral Judgeship Act of 1984 ("BAFJA"). 55 Congress first introduced
Chapter 13 wage earner plans through the Chandler Act of 1938. 56

When Congress supplanted the 1938 Bankruptcy Act with the Bank-
ruptcy Reform Act, 57 also referred to as the Bankruptcy Code of 1978,
Congress favored the use of Chapter 13 Wage Earner Plans over
Chapter 7 Liquidations. Chapter 13 offered a "superdischarge" that
permitted the debtor, upon successful completion of the plan, to dis-
charge certain obligations that were nondischargeable in Chapter 7.
Chapter 13 provided substantial flexibility to debtors, counsel, and the
court. Many creditors were dissatisfied with the 1978 Code, and the
creditors' special interest lobby bore some success in 1984 in achieving
creditor oriented revisions. One commentator has compared the
BAFJA amendments to an unprecedented "coup."5 8

51. INDEPENDENT SECTOR, GIVING AND VOLUNTEERING IN THE UNITED STATES, Find-
ings from a National Survey 1 (1992 ed.); INDEPENDENT SECTOR, GIVING & VOLUNTEER-
ING IN THE UNITED STATES, Findings from a National Survey 1-2, 16-17, Tab. 2:2-3 (1994
ed.).

52. INDEPENDENT SECTOR, GIVING & VOLUNTEERING IN THE UNITED STATES, Find-
ings from a National Survey 2-3 (1994 ed.).

53. U.S. Dept. of Com., Statistical Abstract of the United States, 444, Tab. 693,
377, Tab. 602 (1992 ed.).

54. Appellant's Reply Brief to Brief filed by the United States at 2 n.3, Christians
v. Crystal Evangelical Church (In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-
2267).

55. The Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No.
98-353, 98 Stat. 333 (codified as amended at 5 U.S.C. § 8331 et. seq. (1984); 11 U.S.C.
§ 101 et. seq. (1984)).

56. Chandler Act. ch. 575, 52 Stat. 840 (codified as amended 11 U.S.C. § 101 et.
seq. (1938)), repealed by Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat.
2549 (codified as amended 11 U.S.C. §§ 101 to 151326) (No. 1978)).

57. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (codified as
amended at 11 U.S.C. §§ 101 to 151326) (1978)).

58. Charles Jordan Tabb, The History of the Bankruptcy Laws in the United States,
3 Am. BANKR. INST. L. REV. 5, 40 (1995). See Douglass G. Boshkoff, Fresh Start, False
Start, or Head Start?, 70 IND. L.J. 549, 552, 557, 559 (1995) (observing that the pendu-
lum is swinging in the direction of creditors after 1978).
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The 1978 Bankruptcy Reform Act ("1978 Code") represents the
highwater mark of welfare state debtor economics. The 1978 Code
constituted a consumer revolution. The debtor was rescued from his
debt obligations with a discharge and "fresh start."59 The 1978 Code,
however, was perceived to be too debtor-oriented, so much so that it
caused a backlash among creditors who sought to rollback, retreat,
and reset the balance.60 Despite creditor lobbying, concern for con-
sumers in financial duress still commanded sympathy.6 1 Many in
Congress felt the creditor description of debtors was exaggerated and
overstated; the usual litany of publicized particularistic abuses was
being stretched to a global generalization.62 On the other hand, con-
sumer creditors wanted to restrict access to discharge. In particular,
the new Chapter 13 provisions under the 1978 Code permitted broad
discharge to consumers with minimum payout to unsecured creditors.
In place of welfare state economics, lobbyists sought "replacement of
the traditional asset-based liquidation bankruptcy with a mandatory
income-based reorganization bankruptcy."63 If the bankruptcy sys-
tem served as a kind of welfare program for the chronically or sud-
denly impoverished, the system would also serve as a low-fee
collection agency.

Congress responded by including provisions in BAFJA that would
provide for greater scrutiny of consumer debtors' spending habits.

59. Charles G. Hallinan, The "Fresh Start" Policy in Consumer Bankruptcy: A His-
torical Inventory and an Interpretive Theory, 21 U. RICH. L. REV. 49, 71, 86 (1986).

60. See Paul M. Black & Michael J. Herbert, Bankcard's Revenge: A Critique of the
1984 Consumer Credit Amendments to the Bankruptcy Code, 19 U. RICH. L. REV. 845
(1985); Hallinan, 21 U. RICH. L. REv. at 89.

61. Black & Herbert, 19 U. RICH. L. REV. at 860. Black & Herbert quote the Senate
Report on the Omnibus Bankruptcy Improvements Act of 1983, which states in perti-
nent part:

[C]rushing debt burdens and severe financial problems place enormous strains
on borrowers and their families. Family life, personal emotional health, or
work productivity often suffers. By enabling individuals who cannot meet their
debts to start a new life, unburdened with debts they cannot pay, the bank-
ruptcy laws allow troubled borrowers to become productive members of their
communities.

Black & Herbert, 19 U. RICH. L. REV. at 860 n.70 (citing S. Rep. No. 65, 98th Cong., 1st
Sess. 53-54 (1983)).

62. Jeffrey W. Morris, Substantive Consumer Bankruptcy Reform in the Bank-
ruptcy Amendments Act of 1984, 27 WM. & MARY L. REV. 91, 95, 164 (1985). See Oliver
B. Pollak & David G. Hicks, Student Loans, Chapter 13, Classification of Debt, Unfair
Discrimination and the Fresh Start After the Student Loan Default Prevention Initiative
Act of 1990, DET. C.L. REV. 1617 (1993) (discussing creditor rhetoric about debtor
abuse); Lawrence P. King, The Plague of Special Interest Groups, N.Y. TImes, Mar. 4,
1984, Sec. 3 at 2; David G. Hicks, The October Surprise: The Bankruptcy Reform Act of
1994 - An Analysis of Title 11 - The Commercial Issues, 29 CREIGHTON L. REV. 499
(1996). Telephone Interview with Samuel J. Gerdano, Executive Director, American
Bankruptcy Institute (Aug. 21, 1995).

63. Black & Herbert, 19 U. RICH. L. REV. at 852.
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Henceforth, Chapter 13 Wage Earner Plans were required to include a
"disposable income" test. BAFJA defined disposable income as "in-
come which is received by the debtor and which is not reasonably nec-
essary to be expended.., for the maintenance or support of the debtor
or a dependent of the debtor .... *"64 A consumer debtor filing under
Chapter 7 would be subject to section 707(b) challenges based on "sub-
stantial abuse."65 Amended section 521(1) of Chapter 5 required all
debtors, not just Chapter 13 debtors, to file schedules of their current
income and expenditures. 66

Under the 1938 Act, Chapter 13 contained Official Form 13-5
which included a budget with fifteen designated expense categories.
Form 13-5 was transformed under the Code to Form No. 10, otherwise
known as the Chapter 13 Statement. In addition to Form 13-5's fif-
teen budget expense categories, Form 10 contained one additional
budget expense category, Religious and other charitable contribu-
tions.67 The passage of BAFJA in 1984 and its section 707(b) substan-
tial abuse consumer debt provision, coupled with the rigorizing of the
good faith, best effort, and disposable income requirements, led Con-
gress to include the budgetary disclosure requirement contained
within the Chapter 13 Statement. The Chapter 13 Statement was
somewhat reconfigured in Chapter 7 as Form No. 6A, Schedule of Cur-
rent Income and Current Expenditures for Individual Debtor. In

64. 11 U.S.C. § 1325(b)(2)(A) (West Supp. 1986).
65. 11 U.S.C. § 707(b) (1994). See, Oliver B. Pollak and Bernard In Den Bosch,

Substantial Abuse and Dismissal Developments in Section 707(b), 1995-96 ANN. SuRv.
OF BAcNx. L. 1029-39 (1995-96 ed.); Deborah Springer, Annotation, What are primarily
consumer debts," under 11 USCS § 707(b), authorizing dismissal of Chapter 7 bank-
ruptcy case if granting relief would be a substantial abuse of Chapter's provision, 101
A.L.R. Fed. 771 (1991).

66. 11 U.S.C. § 521(1) (1994). Under § 521(1), the debtor was required to "file a list
of creditors, and unless the court orders otherwise, a schedule of assets and liabilities,
and a statement of the debtor's financial affairs." 11 U.S.C. § 521(1) (1982). This re-
quirement was changed by BAFJA to include the filing of "a schedule of current income
and current expenditures." The Bankruptcy Amendments and Federal Judgeship Act of
1984, Pub. L. No. 98-353, § 305(2) (1984). The West editor of the 1984 Edition of the
Bankruptcy Code noted:

Finally, and most important, though it does not appear specifically as an
amendment to the form of the schedules, under Section 521, an addition to
subsection (I) is inserted which requires the debtor to provide "a schedule of
current income and current expenditures." Thus, if a debtor has filed a Chap-
ter 7 and had, largely, consumer debts, and the ability, as shown by the sched-
ule of current income and expenditures, to make payments to creditors under
either a Chapter 11 or Chapter 13 and refuses to do so, it would appear to be
the intention of Congress that the Court, sua sponte, dismiss the Chapter 7.

1984 EDMON, BANKRUPTcy CODE, RuLEs AND FoRMs, xvi (West Publishing Co. 1984).
67. It is likely that tithing and charitable contributions occurred under the Act and

the Code prior to 1984, but assumed a lower profile as the fifteen category budget may
have masked the expense.
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1990, the Official Forms were redrafted as Schedule J, Current Ex-
penditures of Individual Debtor.

In 1984, the official forms were rewritten to account for the dis-
posable income amendment and to include, for the first time, line (15)
- "Religious and other charitable contributions." In 1987, line (15)
was renamed "Charitable contributions" and remains as such in the
1990 Official Form 6A. The 1984 forms were in response to BAFJA
and the explicit inclusion of a charitable expenses line. This expense
category, along with the silence on the issue of tithing during exten-
sive debate, 68 suggests that the form drafters were favorably disposed
to allow some amount of charitable expense. 69

Within this framework, the desire of a bankrupt debtor to con-
tinue charitable giving must survive at least the following four levels
of scrutiny: 1) the Chapter 13 and Chapter 7 Trustee review; 2) the
U.S. Trustee review; 3) the creditors; and 4) the court sua sponte. In a
Chapter 13 filing, proposed charitable giving has to survive Trustee
review and creditor "outrage."70 This review is "[tihe most difficult
aspect of applying section 1325(b)." 71 Some commentators would limit
the inquiry to reviewing only luxury expenses, 72 while others have
seen the review as a chance for micromanagement of the debtor's af-
fairs.73 The time when a judge would look into a debtor's shopping
cart is gone. The common consensus is that such a review is "subjec-
tive and far ranging."74 The goal of the review is to facilitate the reha-
bilitation of the debtor and to maximize the distribution of assets to
unsecured creditors. Another goal, uniformity and predictability, may
be limited to the local legal climate rather than the attainment of na-
tional standards. 75

In a Chapter 7 filing, the Chapter 7 Trustee, the U.S. Trustee,
creditors, or the court sua sponte may question the charitable giving.
Admittedly, the majority of cases have decided against the debtor's

68. See Bruce Edward Kosub & Susan K. Thompson, Note, The Religious Debtor's
Conviction to Tithe as the Price of a Chapter 13 Discharge, 66 TEx. L. REv. 873, 883 n. 61
(1988) (recounting the wide ranging Senate Hearings on debtor budgets and the silence
on the issue of church contributions).

69. See James Rodenberg, Comment, Reasonably Necessary Expenses or Life of
Riley?: The Disposable Income Test and a Chapter 13 Debtor's Lifestyle, 56 Mo. L. REV.
617 (1991).

70. See John B. Butler III, A Chapter 13 Trustee Looks at Section 1325(b) of the
Bankruptcy Code, 63 Am. BANKR. L.J. 401 (1989).

71. Butler, 63 AM. BAca. L.J. at 406. See Kathleen A. Laughlin, A Chapter 13
Trustee's Guidelines for Determining Disposable Income: A Task that Would Give a
Woodpecker a Headache!, NAT'L ASS'N OF CHAPrER THIRTEEN TRUSTEES, January 1994
at 13 [hereinafter LAUGHLI].

72. 5 COLLIER ON BAmNuprcy T 1325-60 to 1325-62 (15th ed. 1988).
73. Boshkoff, 70 IND. L.J. at 556.
74. Butler, 63 AM. BANKR. L.J. at 411.
75. LAUGHLIN, supra note 71, at 13-14.
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tithing request. The commentators and court decisions have noted
this. 76 However, the bare and bald statement that the majority of the
courts disfavor tithing is not the end of the question or its considera-
tion. There is ample language indicating that the courts are not un-
sympathetic to charitable giving and have not closed the door to the
presentation of amended plans.

A. PRE BAFJA CASES AND CHAPTER 13

Tithing is a concept of commitment commonly found in the great
religions of the world rather than a strict numerical percentage. In
the twentieth century, as emerging from the case law, the actual mon-
etary and percentage amount of the tithe is idiosyncratic. While the
court was solicitous of the debtors' desire to tithe, particular and pecu-
liar facts as well as procedures may intervene. The following litany of
case law may support the old adage that "hard cases make bad law."77

Because courts hear cases on a case by case basis and also because
there is no set pattern or established higher court ruling, the following
analysis proceeds categorically and chronologically. Moreover a pater-
nal and chiding judicial hand is clearly at work when the court reor-
ders the debtor's financial priorities.

In the first tithing case under the Code, In re Cadogan,78 the
debtors had a combined monthly net income of $1,800.00 and proposed
a tithe of $300.00. In addition to the 10% tithe of $180.00 on their
income, $120.00 was to cover dues to various church organizations. 79

While the bankruptcy court found "this amount excessive, in view of
the niggardly manner in which creditors were being treated," the
amount would have been allowed if other expenditures were re-
duced.8 0 Because the debtors failed to amend or rectify the pleadings
and because of other deficiencies in the plan, the court dismissed the
case.

The bankruptcy court in In re Breckenridge8 l was presented with
a Chapter 13 debtor who had taken a Chapter 7 discharge three years
earlier and who wished to tithe to the church. The debtors had three
vehicles. In Chapter 13, the debtors proposed "retention of impru-
dently purchased assets" to pay 10% to unsecured creditors and main-
tain a $150.00 per month payment to their church.8 2 If the money

76. See Butler, 63 AM. BANKR. L.J. at 412.
77. See Northern Sec. Co. v. United States, 193 U.S. 197, 400 (1904) (Holmes, J.,

dissenting).
78. 4 B.R. 598 (Bankr. W.D. La. 1980).
79. In re Cadogan, 4 B.R. 598, 600 (Bankr. W.D. La. 1980).
80. Cadogan, 4 B.R. at 600.
81. 12 B.R. 159 (Bankr. S.D. Ohio 1980).
82. In re Breckenridge, 12 B.R. 159, 160 (Bankr. S.D. Ohio 1980).
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debtors devoted to tithes were applied to unsecured creditors, the un-
secured creditors would have received a 70% distribution. The court
stated that the debtors should leave the "matter of tithing to their
church to a time when they can better afford such financial commit-
ment."83 The debtors were given ten days to rectify their plan. The
debtors did not, and the court dismissed the case as not proposed in
good faith.

B. POST BAFJA CASES AND CHAPTER 13

With BAFJA in place, the tithing issue was quickly joined, and
the number of cases increased rapidly. The threshold issue concerned
whether tithing was a "reasonably necessary expense." Both courts
and academic commentators have put forth inconsistent answers. The
absence of legislative history has not prevented commentators from
seeking to extract or intuit direction. 84

When is tithing reasonably necessary, and when is it a ruse, a
pretext, and/or a fraudulent conveyance? The facts of the below cited
cases offer some insights.

In In re Sturgeon,8 5 the debtor, while driving under the influence
of alcohol, killed the driver of another vehicle, Christopher Helmsing.
The estate of Christopher Helmsing objected to the confirmation of
debtor's Chapter 13 plan, because completion of the plan would ulti-
mately result in discharge of the debt arising from the accident. The
superdischarge aspect of Chapter 13 permitted full discharge of this
type of debt.8 6 The debtor tithed $140.00 and paid her father $350.00
per month for rent and utilities. While the court "truly sympathize[d]
with the mother of the decedent for the loss she has suffered," the
question remained "whether tithing to the church of the debtor is a
necessary living expense or one that is required by the laws of God."8 7

The court was concerned with whether the debtor had proposed the
plan in good faith and "whether all the debtor's disposable income had
been submitted to the plan."8 8 The court was sympathetic, noting

83. Breckenridge, 12 B.R. at 160.
84. See Donald R. Price & Mark C. Rahdert, Distributing the First Fruits: Statu-

tory and Constitutional Implications of Tithing in Bankruptcy, 26 U.C. DAvis L. REv.
853, 931, 934 (1993) (noting that "the tithe is a necessary expense"). But see Kosub &
Thompson, 66 TEx. L. REv. at 884, 903 (noting that "religious tithing does not fall within
the category of reasonably necessary expenses").

85. 51 B.R. 82 (Bankr. S.D. Ind. 1985).
86. In re Sturgeon, 51 B.R. 82, 83 (Bankr. S.D. Ind. 1985).
87. Sturgeon, 51 B.R. at 83.
88. Id. Under the 1990 bankruptcy amendments, which significantly narrowed the

superdischarge provisions of Chapter 13, this type of debt became nondischargeable in
Chapter 13 as well as Chapter 7. 11 U.S.C. § 1328 (1994). Section 523(a)(9) excepts
from discharge any debt "for death or personal injury caused by the debtor's operation of
a motor vehicle if such operation was unlawful because the debtor was intoxicated from
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that "[tlithing, of course, should be encouraged. It supports the
church financially which in turn allows the church to give spiritual
comfort and sustenance to the community that supports it."8 9 But
under these facts, the court noted that there is not "any church law
requiring this donation; it is more a matter of conscience."90 The court
concluded that the tithe was not a "necessary living expense" and that
"under the circumstances ... it would be more just and more noble a
gesture to offer the $140.00 per month to the Estate of Christopher
Helmsing. The Court believes that the church understands this and
would agree with its ruling."91

In In re Davis,9 2 the debtor acquired financial obligations that
were not dischargeable in a Chapter 7 filing, and the debtor did not
propose to distribute any assets to unsecured creditors. The debtors
reduced their church contribution from about $86.00 to $46.00. 93 Nev-
ertheless, the court objected to a $1.50 per week payroll deduction to
the United Way.94 In this instance, the court appeared to review this
case with an extraordinary fine tooth comb.

In In re Chrzanowski,95 the court was so incensed at the debtor's
conduct regarding his property settlement with his ex-wife and his un-
derstatement of income in the Chapter 13 Statement that the court
considered anything less than a 100% payback to all unsecured credi-
tors a travesty.9 6 The debtor estimated $300 per month for religious
and charitable contributions and recreation as well as $202.75 for
United Way, country club dues, and his IRA.9 7 The court precluded

using alcohol, a drug, or another substance." 11 U.S.C. § 523(a)(9) (1994). The court
noted:

U.S.C. Section 1328 indicates that if the debtor completes the plan, all debts
are discharged except those debts of the kind specified in Section 523(a)(5).
That section, of course, refers to debts in the nature of support, maintenance or
alimony. Therefore, none of the other sections of Section 523(a) are applicable
to Chapter 13. So a debtor need not pay in full a debt that is non-dischargable
under Section 523(a)(9).

Sturgeon, 51 B.R. at 83. After the 1990 amendments, however, even if the debtor made
a best effort in Chapter 13, was unable to complete the plan, and took as "hardship"
Chapter 13 discharge pursuant to § 1328(b) rather than § 1328(a), the debt due to per-
sonal injury deriving from drunk driving would not be discharged. See 11 U.S.C.
§ 523(a)(9) (1994).

89. Sturgeon, 51 B.R. at 83.
90. Id.
91. Id. at 83-84. From a practical point of view, these cases were not amended to

find some middle negotiated ground through which non-tithing expenses were lowered
and tithing was maintained. BAFJA did not preclude such amendments. Moreover,
these cases were not appealed.

92. 68 B.R. 205 (Bankr. S.D. Ohio 1986).
93. In re Davis, 68 B.R. 205, 215 (Bankr. S.D. Ohio 1986).
94. Davis, 68 B.R. at 212-17.
95. 70 B.R. 447 (Bankr. D. Del. 1987).
96. In re Chrzanowski, 70 B.R. 447, 448-50 (Bankr. D. Del. 1987).
97. Chrzanowski, 70 B.R. at 450.
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the debtor from dismissing the case pursuant to section 1307(a) or
(b).9 8

In the three early Code cases - Cadogan, Breckenridge, and
Sturgeon - the debtors committed bad, unsavory, or questionable fi-
nancial deeds shortly prior to filing bankruptcy. However, the courts
in Davis and Chrzanowski would not confirm the plans as presented.
Although both the Davis and Chrzanowski plans contained tithing
provisions, the plans did not fail because tithing existed. In both
cases, it is quite likely that the tithing provisions would have survived
had the debtors amended the plan.

The first case to deal squarely with the constitutional issue of free
exercise and the Establishment Clause was In re Green.9 9 The debtor
proposed to make payments of $140.00 to her church, The Lively
Stone Apostolic Church of God. 100 That payment represented ten per-
cent of her monthly gross income. 1° 1 The State of Michigan, repre-
senting the student loan owed to the Michigan Department of
Education, an unsecured creditor, objected. 10 2 The court rejected the
state's assertion that Lemon v. Kurtzman10 3 applied and held that the
confirmation of the plan did not violate the Establishment Clause. 104
Moreover, the court noted that Hobbie v. Unemployment Appeals Com-
mission of Florida'0 5 denied confirmation solely because the tithe

98. Id. at 448. See 11 U.S.C. § 1307(a)-(b) (1994). Sections 1307(a) and (b) provide
in pertinent part:

(a) The debtor may convert a case under this chapter to a case under chapter 7
of this title at any time. Any waiver of the right to convert under this subsec-
tion is unenforceable.
(b) On request of the debtor at any time, if the case has not been converted
under section 706, 1112, or 1208 of this title, the court shall dismiss a case
under this chapter. Any waiver of the right to dismiss under this subsection is
unenforceable.

Id.
99. 73 B.R. 893 (Bankr. W.D. Mich. 1987), aff'd, 103 B.R. 852 (W.D. Mich. 1988).

100. In re Green, 73 B.R. 893, 893-94 (Bankr. W.D. Mich. 1987), aff'd, 103 B.R. 852
(W.D. Mich. 1988).

101. Green, 73 B.R. at 893-94.
102. Id. Under then existing bankruptcy law, the superdischarge in Chapter 13 dis-

charged student loans without consideration of how old the loan was or the element of
hardship. This was changed by the Omnibus Budget Reconciliation Act of 1990, Pub. L.
No. 101-508, 104 Stat. 1388 (1990). A sunset provision is provided, stating that this
provision "shall cease to be effective on October 1, 1996." Omnibus Budget Reconcilia-
tion Act of 1990, Pub. L. No. 101-508, § 3008, 104 Stat. 1388 (1990).

103. 403 U.S. 602 (1971).
104. Green, 73 B.R. at 894. The Lemon test provided: "'First, the statute must have

a secular legislative purpose; second, its principal or primary effect must be one that
neither advances nor inhibits religion ... ; finally, the statute must not foster an exces-
sive government entanglement with religion.'" Id. (quoting Lemon v. Kurtzman, 403
U.S. 602, 612-13 (1971)).

105. 480 U.S. 136 (1987) (holding that Florida's denial of unemployment benefits to
a Seventh-Day Adventist Church member was a violation of Free Exercise).
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would have been unconstitutional.1 0 6 Judge Laurence E. Howard in
Green noted in a footnote that Sturgeon, Breckenridge, and Cadogan
had all been decided incorrectly.10 7

Similarly, a 1987 law review comment argued that Green was de-
cided incorrectly and that "substantial harm [was] sustained by inno-
cent third parties as a direct result of the court's accommodation of the
debtor's free exercise of religion."10 8 As this commentator noted, the
court started out by correctly applying the analysis in Sherbert v. Ver-
ner i0 9 but failed to address the issue of competing interests.110 The
court "totally ignored the effect that confirmation of a [C]hapter 13
plan which permitted tithing would have on unsecured creditors, who
necessarily are directly affected by such a consequence." 11 The "ef-
fect of confirmation of such a plan is to force the Greens' creditors to
subsidize the debtors' free exercise of religion."'1 2 The court stated
that this result caused substantial injury to nonconsenting creditors
and thus violated the Establishment Clause.11 3 The commentator's
observation acknowledged that "when the two religion clauses clash,
the [E]stablishment [C]lause must be subordinated to the [Firee
[E]xercise [C]lause."11 4 However, while free exercise is "an admirable
goal" and a "worthwhile objective," it "should not be held in higher
esteem than equally important rights of third parties."11 5 The court
failed to "evaluate the case in light of the compelling interest the gov-
ernment has in protecting third parties from injurious acts."' 1 6

Following the decision in Green, the State of Michigan ap-
pealed.11 7 The state maintained that disposable income should not
include $140.00 per month for tithing.118 The National Legal Founda-
tion presented a brief, as Amicus Curiae, arguing that the bankruptcy
court's decision did not violate the Establishment Clause.11 9 The dis-

106. Green, 73 B.R. at 895.
107. Id. at 894 n.1.
108. David W. Case, Comment, Resolving the Conflict Between Chapter 13 of the

Bankruptcy Code and the Free Exercise Clause - In Re Green: A Step in the Wrong
Direction, 57 Miss. L.J. 163, 166 (1987). This Comment appeared after the State of
Michigan appealed to district court but before the district court rendered its opinion
affirming the bankruptcy court.

109. 374 U.S. 398 (1963).
110. Case, 57 Miss. L.J. at 178-79.
111. Id. at 179.
112. Id. at 180.
113. Id. at 181-83.
114. Id. at 183. See Jesse H. Choper, Comment, The Religion Clauses of the First

Amendment: Reconciling the Conflict, 41 U. Prrr. L. REV. 673, 690 (1980).
115. Case, 57 Miss. L.J. at 184.
116. Id.
117. Michigan v. Green (In re Green), 103 B.R. 852 (W.D. Mich. 1988).
118. Green, 103 B.R. at 853-54.
119. Id. at 854.
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trict court affirmed the bankruptcy court's holding permitting the tith-
ing and held that tithes did not violate the Establishment Clause. 120

The district court recognized that, although "'there may be some indi-
rect benefit to the debtors' church as a result of the bankruptcy plan,
however, such an indirect benefit cannot be construed as bearing the
weight of government approval toward any particular religion or to-
ward religion in general,.' ",121 Judge Howard referred to a bankruptcy
treatise for a broad scope of debtors' expenses. 122 The bankruptcy
court's interpretation of the Code was consistent with. Lemon v.
Kurtzman.

123

Three months after the bankruptcy court's decision in Michigan,
Judge Thomas C. Britton found in In re Curry124 that a plan in which
unsecured creditors would receive 26% while the debtor devoted
$103.00, roughly one-half his net disposable income, to the church was
not proposed in "good faith."125 The debtor was an ordained minister
employed as a teacher by the church. 126 The court found that the
church deduction permitted the "debtor to require that his creditors
contribute to his chosen charity."1 27 The court recognized that Official
Form 10, authorized by Bankruptcy Rule 9009, provided a space to list
"'religious and other charitable contribution'" but "Official Forms do
not override the statute."128 The court noted that the plan would be
confirmed if an additional $103.00 were added to the monthly plan
payment. 129 Rather than amend the plan, under section 1307(a), the
debtor chose to convert to a Chapter 7 liquidation. 130

In the case of In re Reynolds, 131 the debtor proposed monthly pay-
ments of $323.24 and $80.00 per month in contributions to the Assem-

120. Id. at 852.
121. Id. at 855 (citing Mueller v. Allen, 463 U.S. 388, 399 (1983)).
122. Id. at 853 n.1 (citing 5 COLLIER ON BANxRLus-cy 1325, at 48-49 (15th ed.

1988)).
123. 403 U.S. 602 (1971).
124. 77 B.R. 969 (Bankr. S.D. Fla. 1987).
125. In re Curry, 77 B.R. 969, 969 (Bankr. S.D. Fla. 1987).
126. Curry, 77 B.R. at 969.
127. Id. at 970 (emphasis in original).
128. Id. See In re Navarro, 83 B.R. 348, 356 (Bankr. E.D. Pa. 1988). The Navarro

court stated that:
the Judicial Conference of the United States which promulgated the official
bankruptcy forms and schedules used by [C]hapter 13 debtors to set forth, inter
alia, their proposed income and expenditures during the [Clhapter 13 plan.
Although ... [the court] recognize[s] that these forms do not have the force of
substantive law... [the court] believe[s] it is significant that Official Form 10
includes an entry for "religious and other charitable contributions."

Navarro, 83 B.R. at 356.
129. Curry, 77 B.R. at 970."
130. Id.
131. 83 B.R. 684 (Bankr. W.D. Mo. 1988).
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bly of God. 132 Judge Frank W. Koger noted that "there is no doubt
that, to many, churches (or religions) serve and satisfy a deep and
abiding need that exists somewhere in either the consciousness or un-
consciousness of homo sapiens."' 3 3 It is for the court to determine
what constitutes those items reasonably necessary "'to be expended
for the maintenance or support of a debtor or a dependent.' "134 The
court has "no hard and fast rule" as to what amount or. percentage of
charitable contribution it will construe as "'reasonably necessary.' "135

What is "reasonably necessary" will depend on the circumstances of
each case. 136 But "certainly some nominal amount will be permissi
ble, however, that amount will need to be below 3% of gross income
unless very unusual circumstances are present."137 Reynolds and the
philosophy of In re Langford 138 trims between the double digit tithe
and no tithe.

An unpublished district court decision, In re Ivy, 139 denied confir-
mation of a plan that provided for a $365.00 tithe "but indicated to the
Ivys that an amended plan would be confirmed if it provided for forty-
two monthly payments of $745 to creditors rather than twenty-four
monthly payments of $745 to creditors. 1 40 The amended plan would
still permit debtors to make tithes in rather large sums.1 4 1 The debt-
ors, however, would also have to pay creditors for an extended period
during which the unsecured creditors would receive what they would
have received if the debtors did not pay the tithes.142 The lower court
found that the Ivys should be required to pay to their unsecured credi-
tors "just as other debtors who did not tithe would have to pay their
debts."'143

132. In re Reynolds, 83 B.R. 684, 684 (Bankr. W.D. Mo. 1988).
133. Reynolds, 83 B.R. at 685.
134. Id. (quoting 11 U.S.C. § 1325(b)(2)(A) (1988)).
135. Id.
136. Id.
137. Id. (emphasis added). See also In re Langford, No. BK95-80299, journal entry

at 1-2 (D. Neb. Nov. 6, 1995). Langford involved a Chapter 13 bankruptcy where the
Trustee objected to the debtor's desire to continue to tithe. The court stated that it
"makes no finding that 3%, 4%, 5% or any other percent is appropriate in every case."
Id. In Langford, the court found the debtors' religious beliefs were deeply held, and the
court stated that "the relatively small percentage of the gross income that the plan pro-
posed to be used for tithing is acceptable." Id.

138. No. BK95-80299, journal entry (D. Neb. Nov. 6, 1995).
139. Nos. 387-02293-H13, Civ. 88-141-FR, 1988 WL 409629 (D. Or. March 11,

1988).
140. In re Ivy, Nos. 387-02293-H13, Civ. 88-141-FR, 1988 WL 409629 at *1 (D. Or.

March 11, 1988).
141. Ivy, 1988 WL 409629 at *1.
142. Id. The Code provides in § 1322(d) that a Chapter 13 has a minimum plan

length of thirty-six months and a maximum plan length of sixty months, but cause must
be shown for extending beyond thirty-six months. 11 U.S.C. § 1322(d) (1994).

143. Ivy, 1988 WL 409629 at *1-2.
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As the case law developed, different tests emerged to evaluate
tithing. The case of In re Navarro44 concerned debtors who were de-
vout Seventh-Day Adventists. When the husband and wife initially
prepared their budget, payments included a $260.00 tithe and $220.00
for tuition to send their child to parochial school. 145 Following Mrs.
Navarro's resignation from her job, Mr. Navarro, now the sole wage
earner, earned $1,148.00 per month. 146 The tithe was reduced to
$120.00, and the parochial school tuition was reduced to $100.00.147
Mrs. Navarro protested that "she considered her obligation to tithe to
be indispensable so that she would find a way to continue to do so no
matter how the court rules."148

The court made its decision without recourse to constitutional
grounds. 149 The court noted that denial of benefits based on religious
belief "must be subject to strict scrutiny and could be justified only by
proof by the state of a compelling interest."150 The court in Navarro
relied on the analysis used in Green in which the debtors' "payment is
not a transfer of government funds to the church."151 The court found
that, if the tithe were denied, the funds "would go toward the debtors'
other living expenses or toward paying their creditors."1 52

The court concluded that it could "either confirm or refuse to con-
firm the debtor's plan without violating the [C]onstitution.1 53 Pursu-
ant to section 1325(b), the court found that the tithing and parochial
education expense did not comprise an impermissible luxury, and,
therefore, the court was "not prepared to conclude that tithing and
religious education are per se unreasonable choices for the mainte-
nance and support of a [Clhapter 13 debtor's family."1 54

144. 83 B.R. 348 (Bankr. E.D. Pa. 1988).
145. In re Navarro, 83 B.R. 348, 348-50 (Bankr. E.D. Pa. 1988).

146. Navarro, 83 B.R. at 350.
147. Id.
148. Id. at 351.
149. Id. at 352.
150. Id. (citing Sherbert v. Verner, 374 U.S. 398, 403 (1963) (noting that "any inci-

dental burden on the free exercise of... religion may be justified by a 'compelling state
interest"'); Thomas v. Review Bd. of the Indiana Employment Sec. Div., 450 U.S. 707,
718 (noting that a state "may justify an inroad on religious liberty by showing that it is
the least restrictive means of achieving some compelling state interest"); Hobbie v. Un-
employment Appeals Comm. of Florida, 480 U.S. 136, 141 (1987) (recognizing that in-
fringements upon the free exercise of religion "must be subjected to strict scrutiny and
could be justified only by proof by the State of a compelling interest")).

151. Navarro, 83 B.R. at 353 (citing In re Green, 73 B.R. 893, 894-95 (Bankr. W.D.
Mich. 1987)).

152. Id. at 352.
153. Id. at 354.
154. Id. at 356.
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The court recognized the unique character of each case, and there-
fore found it necessary to look at the totality of the circumstances.15 r
Finally, the court observed that the tithing was longstanding and sin-
cere and not "part of a conscious choice to presently favor their reli-
gious belief over unsecured creditors."1 56 This court's "reasonably
necessary" review process may give the judiciary a free rein and may
result in a wide diversity of judicial decisions.

A 1989 case from Connecticut, In re Bien,i5 7 concerned a Mormon
debtor who tithed to his church in order to maintain his Temple Rec-
ommend. The debtor proposed to pay into the plan $85.00 per month
for sixty months.158 His tithe was $391.65 per month.1 59 As in
Navarro, the court sought to avoid reference to constitutional law. In-
stead, the Bien court relied on the "reasonably necessary" analysis.
The debtor had been tithing for five and one-half years.1 60 The court
found that in the Mormon religion, the tithe was a condition precedent
to fulfill the Mormon religion.16 1 The tithe served a bona fide religious
purpose and therefore was integral to the practice of the debtor's reli-
gion.1 62 For Mormon debtors, the obligation to tithe was considered
nondiscretionary. The court, in making its necessary factual determi-
nation, noted that it "should not require drastic changes in the
debtor's life or substitute its own values for those of the debtor regard-
ing fundamental aspects of the debtor's life.' 63

In two cases, In re Miles' 64 and In re Tucker,1 65 the plans pro-
vided a 2% payout to unsecured creditors.' 66 The debtor in Miles pro-
posed paying $50.60 per month for thirty-six months against an
unsecured debt of $88,899.00, while paying $160.00 per month to the
church.16 7 The court noted that "[wlhile church donations may be a
source of inner strength and comfort to those who feel compelled to
make them, they are not necessary for the 'maintenance or support of
the debtor or a dependent of the debtor.'"168 Apparently, when the
disparity between what was offered to the unsecured creditor dispro-

155. Id. at 355.
156. Id. at 357.
157. 95 B.R. 281 (Bankr. D. Conn. 1989).
158. In re Bien, 95 B.R. 281, 281 (Bankr. D. Conn. 1989).
159. Bien, 95 B.R. at 281.
160. Id.
161. Id. at 283.
162. Id.
163. Id.
164. 96 B.R. 348 (Bankr. N.D. Fla. 1989).
165. 102 B.R. 219 (Bankr. D.N.M. 1989).
166. In re Miles, 96 B.R. 348, 349 (Bankr. N.D. Fla. 1989); In re Tucker, 102 B.R.

219, 220 (Bankr. D.N.M. 1989).
167. Miles, 96 B.R. at 349.
168. Id. at 350.
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portionately exceeded that which was offered to the church, the court
reasoned that the necessities of life were being given short shrift so as
to favor the spiritual side of life. Evidently, a person cannot live on
spiritual satisfaction alone. Similarly, in Tucker, the debtor proposed
$100 per month payments to the church.169 The court found Tucker to
be "remarkably similar" to the Miles case. 170

The only tithing case to have appellate review is the decision in
Bungert v. Fort Eustis Federal Credit Union.17 1 The debtors provided
a voluntary contribution to the church of $150.00 per month and a
$30.95 per month payment for cable television service. 172 The district
court held that the plan payments should be increased by the sum of
$180.00 per month. 173 At the confirmation hearing before the bank-
ruptcy court, "it was established that any church contribution was
entirely voluntary and there would be no repercussions or recrimina-
tions if the debtors ceased these payments."'1 74 The United States
Court of Appeals for the Fourth Circuit held that "a reviewing district
judge has authority to modify a Chapter 13 plan when a debtor has
proposed excessive and unnecessary charitable contributions." 175 In
dictum, the appellate court left the door open by stating "there may be
situations where religious contributions are reasonably necessary for
the maintenance and support of a debtor or dependent."176

The debtor's original payment plan in In re Tamez 177 required
monthly payments of $150.00. The debtor's economic condition im-
proved, and he raised the payments to $450.00, which provided a
100% repayment plan.' 78 The amended plan provided a $264.00
monthly religious contribution.179 The case was dismissed.' 80 The
court probably reasoned that the debtor could resolve his debt
problems outside the bankruptcy court.

In the effort to maximize benefits tO unsecured creditors, the court
found in In re McDaniel'8' that $600.00 per month against an un-
secured debt of approximately $95,000.00 was inequitable when com-

169. Tucker, 102 B.R. at 220.
170. Id. at 220.
171. No. 90-2354, 1992 WL 35797 (4th Cir. Feb. 27, 1992).
172. Bungert v. Fort Eustis Fed. Credit Union, No. 90-2354, 1992 WL 35797 at *1

(4th Cir. Feb. 27, 1992).
173. Bungert, 1992 WL 35797 at *1.
174. Id.
175. Id.
176. Id. at *2.
177. 110 B.R. 9 (Bankr. S.D. Cal. 1990).
178. In re Tamez, 110 B.R. 9, 10 (Bankr. S.D. Cal. 1990).
179. Tamez, 110 B.R. at 10.
180. Id. at 11.
181. 126 B.R. 782 (Bankr. D. Minn. 1991).
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pared to the $540.00 paid to the debtors' church.18 2 The court based
its interference with the proposed tithe on the debtors' acknowledg-
ment that their church would not deny them full participation if they
did not tithe.1 83 This was in contrast to the debtors' status in the Bien
case.184 The court in McDaniel gave the debtors leave to amend their
plan.185

Yet another court addressed the "reasonableness" of tithing in In
re Packham.186 Terence and Marie Packham were members of the
Church of Jesus Christ of Latter-Day Saints ("LDS Church") to whom
they tithed $217.00 per month.18 7 The Packhams proposed monthly
payments of $285.00 for sixty months, providing a 20% payout to their
unsecured creditors.188 The Packhams had been tithing for many
years.189 Still, the Packhams were unable to convincingly demon-
strate that, if they did not tithe, they would be cut off from the benefits
of the LDS Church. 190 Their unsecured debts totaled $31,683.39, of
which $20,220.00 comprised student loans. 191 Mrs. Packham testified
that "'I believe that the tithing should be paid before the creditors. I
believe that our greatest creditor is the [Liord'" and "'[w]hether the
Court rules in our favor on this or not, somehow we will do our best to
continue paying our tithing."' 192 The Packhams testified that the
church would not deny them the material benefits of church member-
ship if they did not tithe. 193 The court concluded that the tithe was
not "reasonably necessary" for maintenance and support because any
failure to tithe would not result in the loss of a temple recommend.' 94

Even if the debtors presented competent evidence to the court, the
court was inclined to follow the majority line of cases, noting that
"while church donations may be a source of inner strength and comfort
to those who feel compelled to make them, they are not necessary for
the 'maintenance or support of the debtor or dependent of the
debtor.' "195

182. In re McDaniel, 126 B.R. 782, 783 (Bankr. D. Minn. 1991).
183. McDaniel, 126 B.R. at 784.
184. Id. at 784 n.2. See In re Bien, 95 B.R. 281, 283 (Bankr. D. Conn. 1989).
185. McDaniel, 126 B.R. at 785.
186. 126 B.R. 603 (Bankr. D. Utah 1991).
187. In re Packharn, 126 B.R. 603, 605 (Bank. D. Utah 1991).
188. Packham, 126 B.R. at 605.
189. Id.
190. Id. at 606-07.
191. Id. at 605.
192. Id. at 606.
193. Id.
194. Id. at 608.
195. Id. (quoting In re Miles, 96 B.R. 348, 350 (Bankr. N.D. Fla. 1989)).
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The Packham decision inadvertently, or purposely, confuses the
holding of Reynolds. Some animus appears to surface as the Packham
court notes:

Amendments to the Official Forms have recently been ap-
proved by the Judicial Conference and will take effect August
1, 1991. The new forms abrogate the current Official Form 10
and the information therein will be found in revised Form 6.
Unfortunately, Schedule J of that form includes a space for
debtors to list "charitable contributions."' 96

The mere fact that the Official Forms, which do not require approval
by the Supreme Court or Congress, contain a budget for "charitable
contributions" does not mean tithing is a permitted expenditure.197

The last three reported cases appear to introduce a new flexibility,
albeit limited, associated with the words "discretionary expenses."
Chapter 13 debtors are not required to live at a poverty level, which
echoes the concession that "[it is not in the public interest to squeeze
the last dollar from Chapter 13 debtors to fund a Chapter 13 Plan."' 98

In In re Anderson,199 In re Stottlemyre,200 and In re Cavanaugh,201

the courts backed off from a line item veto and budget modification
strategy and suggested that debtors have parameters of discretionary
expenses commensurate with their income. 20 2 Discretionary expenses
for recreation and charity, or "soft expenses," are permitted, but con-
trolled.20 3 And, as the court in Stottlemyre commented, "If... debtors
choose to restrict their personal expenses for food, clothing, travel, and
recreation in order to increase the amount of money they contribute to
their church, . . . [the court] . . . will leave it to their discretion."20 4

Finally, as the court noted in Cavanaugh, "the debtors should not be
denied the right to make donations purely because of the discretionary
nature of these items.... However. ... debtors have no right to more
discretionary income then [sic] other debtors merely because they
wish to use some of it to make charitable donations."20 5 One commen-
tator has referred to the "discretionary expenses" approach as a "mere
judicial dodge."20 6

196. Id. at 610 n.9.
197. Id. at 611.
198. In re Otero, 48 B.R. 704, 708 (Bankr. E.D. Va. 1985).
199. 143 B.R. 719 (Bankr. D. Neb. 1992).
200. 146 B.R. 234 (Bankr. W.D. Mo. 1992). Stottlemyre is a Chapter 12 case. In re

Stottlemyre, 146 B.R. 234, 237 (Bankr. W.D. Mo. 1992).
201. 175 B.R. 369 (Bankr. D. Idaho 1994).
202. See Laughlin, supra note 71, at 13.
203. Anderson, 143 B.R. at 721.
204. Stottlemyre, 146 B.R. at 237.
205. In re Cavanaugh, 175 B.R. 369, 374-75 (Bankr. D. Idaho 1994).
206. Leonard J. Long, Religious Exercise as Credit Risk, 10 BANKR. DEV. J. 119, 154

(1993-94).
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Courts have repeatedly stated that charitable donations are not
reasonably necessary for maintenance and support.20 7 One commen-
tator incorrectly observed that "[t]he courts have universally ruled
that, if charity begins at home, it ends with bankruptcy."20 8 This con-
venient misreading of case law supports a limitation or a denial of
tithing rights. While case law and scholarly commentators have uni-
formly attested that the vast majority of tithing cases have found that
the plan could not be confirmed as initially presented, the courts have
either dismissed, suggested Chapter 7, or given leave to amend the
plan. However, a closer look at the case law indicates that, in most
cases, the tithing issue was a close call, and the debtors were given
options to amend. The courts have made good-faith demands that
debtors tighten their belts, make some sacrifices, and devote their dis-
posable income to unsecured creditors.

Three categories of cases have emerged. First, the courts would
not permit tithing and dismissed the case because the tithe was exces-
sive, distribution to unsecured creditors was too small, debtor wrong-
doing occurred just prior to filing, or budgets were suspect. Second, in
the totality of the circumstances analysis, the courts examined the fol-
lowing: 1) the level of income and expenses; 2) the size of disposable
income; 3) the character of secured and unsecured debt; 4) the debtors'
prefiling activities; 5) boats, expensive cars, and repossessions; 6)
whether the debt could be resolved without recourse to bankruptcy; 7)
extenuating or mitigating circumstances; and 8) the percentage distri-
bution or dividend to unsecured creditors under a variety of budget
scenarios. The courts' tithing analysis was not guided by skepticism
or hostility, but rather was based on the vitality of tithing to the debt-
ors' way of life. Questions asked by the court often included the fol-
lowing: 1) what was the scale of tithing; 2) how long had the debtor
been tithing; 3) how sincere and indispensable was the tithing to the
debtor's life style and mental health; 4) what loss of religious commu-
nity contact would result from ceasing tithing; and 5) what impact
would tithing have on the unsecured creditors. Finally, there is some
consensus that debtors wishing to continue to tithe after the filing of a
bankruptcy petition are better suited for relief under Chapter 7 of the
Bankruptcy Code. 20 9

207. See In re Anderson, 143 B.R. 719, 721 (Bankr. D. Neb. 1992); Cavanaugh, 175
B.R. at 374.

208. Joseph P. Corish & Michael J. Herbert, The Debtor's Dilemma: Disposable In-
come as the Cost of Chapter 13 Discharge in Consumer Bankruptcy, 47 LA. L. REV. 47, 74
(1986).

209. See Packham, 126 B.R. at 610; Tucker, 102 B.R. at 220; Curry, 77 B.R. at 969-
70.
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III. TITHING IN CHAPTER 7 AND THE THREAT OF 707(b) -

SUBSTANTIAL ABUSE

The lack of coherence regarding the standards of disposable in-
come and reasonably necessary in Chapter 13 tithing cases are paral-
leled by treatment of substantial abuse challenges and tithing in
Chapter 7.210 A 1987 case, In re Sutliff,2 11 noted that "[i]t has been
suggested that the Chapter 13 standard for disposable income is
stricter than that used in Chapter 7."212 Furthermore, the court in
Sutliff noted that "[t]he disposable income inquiry conducted in re-
viewing Chapter 13 petitions under Code... [section] 1325(b) is simi-
lar to that used to review Chapter 7 petitions for substantial abuse
under Code ... [section] 707(b)."2 13 Chapter 13 and Chapter 7 stan-
dards are qualitatively different and are responsive to regional judi-
cial climate. 214 In the Chapter 13 forum, the court was put in the
position of sanctioning a debtor's budget under the protection of the
court for three to five years.215 Chapter 7, the liquidation chapter,
moves much more quickly, progressing from filing to discharge to
fresh start in no asset cases in four to five months. The court has
limited interest in the debtor's future income and budget.216

In 1984, section 707(b) was added to the Code. 217 This section
provided that either the court or the United States Trustee could dis-
miss a Chapter 7 case if the debtor's obligations were primarily con-
sumer debts and the granting of relief would be a substantial
abuse.218 Courts found that debtors should not be permitted "to shuck
a couple of... debts" when the overall financial condition did not war-
rant such irresponsible conduct.219 The 1978 Code was perceived by
some as a "charter for deadbeats."220 Section 707(b) was a congres-
sional response to the liberal provisions of the former code to distin-

210. David White, Disorder in the Court: Section 707(b) of the Bankruptcy Code,
ANN. SURv. OF BANKR. L. 333-476 (1995-96).

211. 79 B.R. 151 (Bankr. N.D.N.Y. 1987).
212. In re Sutliff, 79 B.R. 151, 158 n.7 (Bankr. N.D.N.Y. 1987).
213. Sutliff, 79 B.R. at 158. See Packham, 126 B.R. at 609.
214. See TERESA A. SULLIVAN ET. AL., As WE FORGIVE OUR DEBTORS: BAN uPTy

AND CONSUMER CREDIT IN AMERICA 246 (1989).
215. 11 U.S.C. § 1322(d) (1994).
216. The exception to this statement is the concept of "property of the estate" which,

under § 541, extends in some instances, such as bequests and inheritances, for 180 days
after the case is filed. 11 U.S.C. § 541 (1994).

217. Pub. L. No. 98-353, 98 Stat. 333 (codified as amended in scattered sections of 11
U.S.C. (1984)). See In re Grant, 51 B.R. 385, 388-89 (Bankr. N.D. Ohio 1985).

218. 11 U.S.C. § 707(b) (1994).
219. In re Edwards, 50 B.R. 933, 936 (Bankr. S.D.N.Y. 1985) (quoting In re Bryant,

47 B.R. 21, 24-26 (Bankr. W.D.N.C. 1984)).
220. Paul M. Black & Michael J. Herbert, Bankcard's Revenge: A Critique of the

1984 Consumer Credit Amendments to the Bankruptcy Code, 19 U. RICH. L. REV. 845,
846 (1985).
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guish between the undisciplined, the unfortunate, and the
fraudulent.221 Abuses resulted from such liberal provisions as the
"expansive automatic stay, the overly generous exemption standards,
the broadened scope of discharge protection, the Debtor's unfettered
choice to elect a no-asset Chapter 7 liquidation, and the lack of any
meaningful payment requirement as the condition to confirmation of
Chapter 13 plans."222

Section 707(b) provides in pertinent part:
(b) After notice and a hearing, the court, on its own motion or
on a motion by the United States trustee, but not at the re-
quest or suggestion of any party in interest, may dismiss a
case filed by an individual debtor under this chapter whose
debts are primarily consumer debts if it finds that the grant-
ing of relief would be a substantial abuse of the provisions of
this chapter. There shall be a presumption in favor of grant-
ing the relief requested by the debtor.223

Although not stated explicitly, Congress designed this amendment to
force eligible debtors to convert to Chapter 13. Substantial abuse
analysis has led to heightened scrutiny of the debtor's budgets, mo-
tives, and intentions.

The leading case permitting liberal tithing in the context of a
Chapter 7 filing is In re Gaukler.224 In Gaukler, the court allowed a
Chapter 7 discharge even though the debtors tithed 10% of their in-
come, saved 10% for their personal use to pay for the expenses of cele-
brating annual holy days and festivals, and saved an additional 10%
every third and sixth year out of seven to donate to the Worldwide
Church of God, a giving program that follows Old Testament Biblical
prescription. 225 The debtors, it seemed, were more worthy of receiv-
ing charity than dispensing it. Despite this seeming liberality, or mis-
allocation of resources, the court found "that substantial abuse does
not exist in this case in consideration of the entirety of the circum-
stances."226 The court was convinced of the sincerity of the debtors
though their practice "smacks of irresponsibility."227

221. In re Lee, 162 B.R. 31, 33 (Bankr. N.D. Ga. 1993); In re Edwards, 50 B.R. 933,
936 (Bankr. S.D.N.Y. 1985) (citing Teresa A. Sullivan, et al., Limiting Access to Bank-
ruptcy Discharge: An Analysis of the Creditor's Data, Wisc. L. Rxv. 1091, 1146 (1983).

222. Id. (citing Irvine A. Breitowitz, New Developments in Consumer Bankruptcy:
Chapter 7 Dismissal on the Basis of "Substantial Abuse," 59 AMER. BANKR. L.J. 327
(1985)).

223. 11 U.S.C. § 707(b) (1994).
224. 63 B.R. 224 (Bankr. D.N.D. 1986).
225. In re Gaukler, 63 B.R. 224, 225-26 (Bankr. D.N.D. 1986).
226. Gaukler, 63 B.R. at 226.
227. Id.
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In In re Hudson,228 the Hudsons had filed bankruptcy on three
previous occasions. 229 The court dismissed the most recent filing be-
cause the court found that the debtor could fund a Chapter 13 case
and also because the court was concerned with "material discrepan-
cies" and the "abundance of these discrepancies and inconsisten-
cies."230 The court did not grant the debtors relief under Chapter 7,
but rather allowed the debtors time to submit a final schedule of cur-
rent income and current expenditures.231 The debtors' original
budget contained a monthly church donation of $25.00. This expense
however, was not dispositive in the case. Nevertheless, on resubmit-
tance the court noted that "[flurthermore, this Court does not favor,
during the course of its Chapter 13 cases, the contribution of funds to
non-profit institutions for the main reason that these contributions
are not included in the provisions of Section 1325."232 When the court
combined a $25.00 monthly church donation with budgets that were
inaccurate and unrealistic and because the debtors did not avail
"themselves of the benefit afforded to them by their experience in prior
cases," the court dismissed the case.2 33

In another Chapter 7 case, In re Gyurci,234 the court dismissed
the debtor's filing for reasons unrelated to his tithing. Robert W. Gy-
urci was Assistant Hennepin County Attorney who specialized in wel-
fare fraud and drug forfeitures. 235 He earned $67,200 per year, and,
with the combined income of his wife, he grossed $83,788.00 per
year.23 6 Despite this level of gross income, the debtor financed his
childrens' college tuition with borrowed money.23 7 The court found
substantial abuse in that there was an ability to pay a significant por-
tion of his debts without undue hardship.238 The court found that the
debtor had consciously obtained, retained, and used a multiplicity of

228. 56 B.R. 415 (Bankr. N.D. Ohio 1985), modified in part, 64 B.R. 73 (Bankr. N.D.
Ohio 1986).

229. In re Hudson, 56 B.R. 415, 418 (Bankr. N.D. Ohio 1985), modified in part, 64
B.R. 73 (Bankr. N.D. Ohio 1986). Debtors had filed Chapter 7 in 1968, Chapter 13 in
1971 which was dismissed in 1973, and Chapter 7 in 1973. Hudson, 56 B.R. at 418. The
Statement of Financial Affairs did not reflect the 1971 and 1973 petitions. Id.

230. Hudson, 56 B.R. at 421.
231. Id.
232. In re Hudson, 64 B.R. 73, 75 n.1 (Bankr. N.D. Ohio 1986).
233. Hudson, 64 B.R. at 75-76.
234. 95 B.R. 639 (Bankr. D. Minn. 1989).
235. In re Gyurci, 95 B.R. 639, 639-40 (Bankr. D. Minn. 1989).
236. Gyurci, 95 B.R. at 640. In her current position, the debtor's wife grossed

$16,588.00 per year. Id.
237. Gyurci, 95 B.R. at 640. At the beginning of the case, debtor owned seventeen

credit cards. Id. Judge Nancy C. Pretter observed that "these cards were consciously
used over a period of more than five years for at least one principal purpose; to put
debtor's children through college." Id. at 643.

238. Gyurci, 95 B.R. at 642-43.
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credit cards over a period of more than five years.239 The fact that the
debtor's budget provided $100 per month to his church was not dispos-
itive in the case.

In In re Lee,240 the debtor had a net disposable income of
$1,517.43.241 He began tithing the Berean Baptist Church $350 per
month shortly after filing Chapter 7 Bankruptcy.242 In the "totality of
the circumstances," the debtors had the ability to pay a substantial
portion of their unsecured debt within a reasonable time, even with
tithing.2 43 The court in Lee reached its decision to dismiss the case
under section 707(b), holding that the debtors had not tithed consist-
ently and the church did not require tithing for full membership.244

The court found that "[ilt is inequitable to allow Debtors to tithe at the
expense of their creditors, when, in the past, Debtors have been able
to adjust their moral commitment to tithing to allow for their other
financial commitments."245

In In re Faulkner,246 the debtors presented a suspect budget and
tithed 10% of their income, $300.00 per month, for three years prior to
filing bankruptcy. 24 7 Tithing was not a precondition of membership in
the church. The court held, barring unusual circumstances, that its
prior decision in In re Reynolds24s which allowed a nominal contribu-
tion of 3% of gross income to the church was controlling.249 The court
defined "unusual circumstances" to include the following: 1) tithing as
a precondition of membership; 2) the debtors restricting their personal
expenses for clothing, travel, and recreation reductions to increase the
charitable contributions; and 3) the sense of moral loss and depriva-
tion if the debtors were not able to tithe.250

Both the Faulkner and Lee decisions discussed the United States
Supreme Court's holding in Employment Division, Department of
Human Resources of State of Oregon v. Smith.251 Additionally, the
court in Faulkner discussed the Religious Freedom Restoration Act of
1993 and held that section 707(b) does not substantially burden the
Free Exercise Clause.252

239. Id. at 643.
240. 162 B.R. 31 (Bankr. N.D. Ga. 1993).
241. In re Lee, 162 B.R. 31, 32 (Bankr. N.D. Ga. 1993).
242. Lee, 162 B.R. at 32.
243. Id. at 43.
244. Id. at 43.
245. Id.
246. 165 B.R. 644 (Bankr. W.D. Mo. 1994).
247. In re Faulkner, 165 B.R. 644, 646 (Bankr. W.D. Mo. 1994).
248. 83 B.R. 684 (Bankr..W.D. Mo. 1988).
249. Faulkner, 165 B.R. at 646-47.
250. Id. at 647.
251. 494 U.S. 872 (1990). See Faulkner, 165 B.R. at 647; Lee, 162 B.R. at 40-41.
252. Faulkner, 165 B.R. at 646.
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IV. STUDENT LOAN HARDSHIP DISCHARGE AND TITHING

One final source of inquiry and standards on acceptable tithing
may be gleaned from dischargeability of student loan cases which oc-
casioned examination of tithing. Section 523(a)(8)(B) of the Bank-
ruptcy Code provides that student loans may be discharged where
"excepting such debt from discharge under this paragraph will impose
an undue hardship on the debtor and the debtor's dependents."253

In Motor v. Great American Federal Savings and Loan Associa-
tion,254 a thirty-one year old divorced male with no dependents filed
an adversary proceeding to discharge student loans on the basis of
hardship. The debtor had equity in his house, an automobile, and a
steady job. Because the debtor made monthly contributions to his
church and had income available for recreation, the court found that,
"[wihile these considerations are both noble and necessary, they can-
not work to the detriment of the [student loan creditors]."255

In In re Johnson,256 the debtor filed an adversary proceeding to
discharge a student loan on the basis of hardship. 257 The loan carried
a balance of $5,248 and an interest rate of 12%.258 The debtor at-
tempted to discharge the student loan on grounds of undue hard-
ship.259 The debtor's financial circumstances, however, contrasted
considerably from those of the debtor in the Motor case - she was a
single mother with two children. 260 The court found that $20.00 for
religious/charitable contributions was not excessive for a family of
three with take home pay of $1,634 which did not include child
support.261

In In re Lynn,262 the debtor filed an adversary proceeding to dis-
charge a student loan under the section 523(a)(8)(B) hardship stan-
dard.263 The debtor had attended beauty school, became a legal
secretary, and, at the time of bankruptcy, was back in school working
on a teaching degree. The court denied the hardship discharge pri-

253. 11 U.S.C. § 523(a)(8)(B) (1993). See Elaine K. Zipp, Annotation, Bankruptcy
Discharge of Student Loan on Ground of Undue Hardship Under § 523(a)(8)(B) of Bank-
ruptcy Code of 1978 (11 USCS § 523(a)(8)(B)), 63 A.L.R. FED. 570 (1978); Thad Collins,
Note, Forging Middle Ground: Revision of Student Loan Debts in Bankruptcy as an
Impetus to Amend 11 U.S.C. Section 523(a)(8), 75 IOWA L. REV. 733 (1990).

254. 64 B.R. 317 (Bankr. W.D. Pa. 1986).
255. Motor v. Great Am. Fed. Say. and Loan Ass'n, 64 B.R. 317, 318 (Bankr. W.D.

Pa. 1986).
256. 121 B.R. 91 (Bankr. N.D. Okla. 1990).
257. In re Johnson, 121 B.R. 91, 92-94 (Bankr. N.D. Okla. 1990).
258. Johnson, 121 B.R. at 92-94.
259. Id. at 92.
260. Id.
261. Id. at 94.
262. 168 B.R. 693 (Bankr. D. Ariz. 1994).
263. In re Lynn, 168 B.R. 693, 694 (Bankr. D. Ariz. 1994).
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marily because the debtor had gone back to school and had a good
likelihood of enhancing her income. 264 The debtor incidentally was
committing 10% of her gross wages to her church and "at times, she
went without food because of her commitment to tithe."265 The court
denied the discharge for the following reasons: 1) the debtor received
services and benefits from her church irrespective of whether she
tithed; 2) the church permitted cessation of tithing under certain cir-
cumstances, such as impoverishment; and 3) there was a likelihood
that debtor's economic situation would improve because of her
education. 266

The tithing issue presented by Lynn gave the court the opportu-
nity to discuss this issue at length. 267 The court seized upon this op-
portunity in light of the transformation in analytical scrutiny wrought
by the United States Supreme Court in Employment Division, Depart-
ment of Human Resources of State of Oregon v. Smith26s and over the
earlier standards provided by Sherbert v. Verner269 and Hobbie v. Un-
employment Appeals Commission of Florida.270 The court in Lynn
noted that other bankruptcy courts determined that Smith stood for
the principle that "an individual cannot escape a valid neutral law of
general applicability merely by asserting that the law violates his or
her religious beliefs."271 The Supreme Court's decision in Smith "was
shocking for the explicitness and thoroughness with which it under-
mined free exercise rights"272 and, as such, Smith created a fire-
storm.273 Furthermore, Smith "dramatically altered the manner in
which we must evaluate free exercise complaints."274 The'court's deci-
sion in Smith and the recently enacted Religious Freedom Restoration
Act of 1993 have set the denominated preferences or fraudulent trans-
fers as the arena in which this clash between judicial, legislative, and
executive branches will be contested.

264. Lynn, 168 B.R. at 700.
265. Id. at 697.
266. Id. at 700.
267. Id. at 697.
268. 494 U.S. 872 (1990).
269. 374 U.S. 398 (1963).
270. 480 U.S. 136 (1987).
271. Lynn, 168 B.R. at 698 (quoting In re Young, 152 B.R. 939, 951 (D. Minn. 1993);

In re Lee, 162 B.R. 31, 41 (Bankr. N.D. Ga. 1993)).
272. Thomas C. Berg, What Hath Congress Wrought? An Interpretative Guide to the

Religious Freedom Restoration Act, 39 VML. L. REV. 1, 9 (1994).
273. In re Young, 152 B.R. 939, 952 (D. Minn. 1993) (citing American Friends Serv.

Comm. Corp. v. Thornburgh, 961 F.2d 1405, 1407 (9th Cir. 1991)).
274. Christians v. Crystal Evangelical Free Church (In re Young), 152 B.R. 939, 952

(D. Minn. 1993) (citing American Friends Service Comm. v. Thornburgh, 961 F.2d 1405,
1407 (9th Cir. 1991)).
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V. FREE WILL OFFERINGS AS "FRAUDULENT TRANSFERS"

The fourth permutation of the tithing issue in bankruptcy is
where the debtor has already tithed. The Statement of Financial Af-
fairs, Official Form 7, Question 7 asks:

Question 7: Gifts - List all gifts or charitable contributions
made within one year immediately preceding the commence-
ment of this case except ordinary and usual gifts to family
members aggregating less than $200 in value per individual
family member and charitable contributions aggregating less
than $100 per recipient.275

This is an extremely volatile area, as larger sums of money are in-
volved. Additionally, third party beneficiaries, such as churches, are
brought into the proceedings as trustees attempt to recoup the trans-
ferred funds. These parties can bear the expenses of litigation and
appeal in pursuit of money and principle.

Questions 3a and 3b of Official Form 7 parallel inquiry into chari-
table transfers. Question 3a, in league with section 547(b)(4)(A) on
preferences, inquires about payments in excess of $600 in the previous
ninety days. Question 3b, which parallels section 547(b)(4)(B), asks
about payments to insiders made within one year immediately preced-
ing filing bankruptcy. While ostensibly designed to ferret out commer-
cial assets, the questions recoup a variety of probably unanticipated
assets. For example, a debtor who receives an income tax refund and
repays a relative an unsecured oral loan or a debtor who regularly
reimburses the debtor's parents for a car the parents purchased and
titled in the parents' name alone would arguably fit within the one
year transfer of funds to insiders.276

The Bankruptcy Code's basis for this challenge is section 548 -

Fraudulent Transfers and Obligations. In addition to outright fraud,
this Code section seeks to undo and recoup transfers of estate property
where the debtor "received less than a reasonably equivalent
value."277 The impact of section 548(a)(2)(A) is to identify a transfer
as "constructively fraudulent" which is "avoidable as fraudulent with-
out proof of actual fraud."278

In the first two cases confronting tithing and the Trustee's at-
tempts to recoup tithes under section 548(a)(2)(A), the courts found in
favor of the church. In Wilson v. Upreach Ministries,279 a Chapter 11

275. The Statement of Financial Affairs, Official Form 7, Question 7 (emphasis in
original).

276. See Oliver B. Pollak, Family Financing and the Legitimate Insider 4 CONSUMER
BANK. Naws, July 6, 1995, at 9.

277. 11 U.S.C. § 548(a)(2)(A) (1994).
278. DAvID G. EPsTEiN, ET. AL., BANKRuPTcY 371 (1993).
279. 24 B.R. 973 (Bankr. N.D. Tex. 1982).
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case, the court found that the "good-will" received in return for the
contributions satisfied the requirement of "reasonably equivalent
value."280

In Ellenberg v. Chapel Hill Harvester Church, Inc.,281 the debtors
transferred approximately $4,733.50 through tithe offerings with fifty-
four checks in the year preceding their entry into Chapter 7.282. The
Trustee who attempted to avoid the transfer was foiled when the debt-
ors asserted that they received extensive benefits from the church. 283

The benefits included eighty to 100 hours of marital and other coun-
seling, informal financial counseling, and attendance of at least three
religious services per week.28 4 The offerings were used, in part, to pay
the church's operating expenses, which included electricity, heating,
and air conditioning. The court found that the debtor, as a worshiper,
benefited from the church's timely payment of its operating ex-
penses.28 5 One of the debtors served as a deacon, and as such, was
required to tithe as a holder of this office.286 The court concluded that
"reasonably equivalent value was given in return for the transfers in
question," and "no badges of fraud appear[ed]." 287 This line of cases
was severely criticized in the most recent and highly publicized Min-
nesota case, In re Young.288

A. THE YOUNG CASE

Bruce and Nancy Young filed Chapter 7 in Minnesota on Febru-
ary 3, 1992, because their electrical contracting business failed.289

The Youngs were precluded from filing Chapter 13 because their un-
secured debt exceeded the statutory $100,000 limit.290 In the year im-
mediately preceding filing, the debtors made contributions to Crystal
Evangelical Free Church totaling $13,450.291 The Trustee filedan ad-

280. Wilson v. Upreach Ministries (In re Missionary Baptist Found. of Am.), 24 B.R.
973, 979 (Bankr. N.D. Tex. 1982).

281. 59 B.R. 815 (Bankr. N.D. Ga. 1986).
282. Ellenberg v. Chapel Hill Harvester Church, Inc. (In re Moses), 59 B.R. 815, 816

(Bankr. N.D. Ga. 1986).
283. Moses, 59 B.R. at 816.
284. Id.
285. Id.
286. Id.
287. Id. at 818-19.
288. 152 B.R. 939 (D. Minn. 1993).
289. In re Young, 148 B.R. 886, 887-88 (Bankr. D. Minn. 1992), aff'd, 152 B.R. 939

(D. Minn. 1993).
290. This limit was raised to $250,000 by the Reform Act. See 11 U.S.C. § 109(e)

(1993). Query: If the Youngs had qualified for Chapter 13, would the Chapter 13
Trustee have sought recoupment of the charitable contribution? As of November 15,
1995, there are no published cases of Chapter 13 Trustees seeking recoupment under
the provisions of § 548(a)(2).

291. Young, 148 B.R. at 888.
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versary proceeding to avoid the contributions under Title 11 United
States Code sections 548(a)(2) and 550(a). 292

The debtors "regularly attended church services, actively partici-
pated in the church's programs, and were welcome on the premises at
any time."293 The church had no membership or attendance fees and
the accommodations were available to the debtors regardless of
whether or not they financially supported the church. 294 The church
taught, but did not mandate, that people should offer regular contri-
butions to the church.295 The debtors voluntarily paid $13,450.296
However, the debtors did not receive money or tangible property in
exchange for their contributions. 297

The parties stipulated that there was a transfer of the debtors'
interest in property made on or within a year preceding the filing of
the petition and that such transfers were made while the debtors were
insolvent.298 Both the Chapter 7 Trustee and the Crystal Evangelical
Free Church ("Church") petitioned the court regarding the Trustee's
attempt to avoid the debtor's transfer to the Church. The Trustee
claimed through joint motions for summary judgment that the debtors
received less than the reasonably equivalent value in exchange for the
transfer of $13,450.299

292. Id. at 887-88. 11 U.S.C. § 548(a)(2) provides in pertinent part:
(a) The trustee may avoid any transfer of an interest of the debtor in property
... that was made... on or within one year before the date of the filing of the
petition, if the .debtor voluntarily or, involuntarily -
(2)(A) received less than a reasonably equivalent value in exchange for such
transfer or obligation; and
(B)(i) was insolvent on the date that such transfer was made . . . or became
insolvent as a result of such transfer....

11 U.S.C. § 548(a)(2) (1994). 11 U.S.C. § 550(a) provides in pertinent part:
(a) Except as otherwise provided in this section, to the extent that a transfer is
avoided under section 544, 545, 547, 548, 549, 553(b), or 724(a) of this title, the
trustee may recover, for the benefit of the estate, the property transferred, or, if
the court so orders, the value of such property, from -

(1) the initial transferee of such transfer or the entity for whose benefit
such transfer was made; or
(2) any immediate or mediate transferee of such initial transferee.

11 U.S.C. § 550(a) (1994).
293. Young, 148 B.R. at 888.
294. Id.
295. Id.
296. Id.
297. Id.
298. Id. at 887-88.
299. Id. at 890. It is possible that Crystal Evangelical Free Church and its counsel

may have had a sense of security and complacency based on Wilson v. Upreach Minis-
tries (In re Missionary Baptist Found. of Am.), 24 B.R. 973 (Bankr. N.D. Tex. 1982),
Ellenberg v. Chapel Hill Harvester Church, Inc. (In re Moses), 59 B.R. 815 (Bankr. N.D.
Ga. 1986), Title 11 U.S.C. § 548 (1994). But the geographical location and times created
a substantial change in the legal climate. Minnesota in 1992 was not the Northern
District of Texas in 1982 or the Northern District of Georgia in 1986. Furthermore,
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The court found it unfortunate that the terms of art were "fraudu-
lent transfers."300 Judge Robert J. Kressel, having received stipula-
tions as to all the genuine issues of material fact, ruled in favor of the
Trustee on the Motion for Summary Judgment.30 1

The court's analytical method incorporated the United States
Supreme Court's decision of United States v. Ron Pair Enterprises,
Inc.,302 focusing on the language of the statute.30 3 The court thus
subjected to scrutiny the statutory words "property" and its ancillary
"right."

The heart of the matter before the bankruptcy court was whether
the debtors' received "reasonably equivalent value in exchange for
their contributions."30 4 The Church asserted that the debtors re-
ceived religious services, theological programs, and access to the
premises.30 5 The debtors also sought and received spiritual com-
fort.3 0 6 However, the court inquired as to whether the debtor's contri-
butions gave debtors a right to such services or an ownership interest
in the Church.30 7 The court concluded that the debtors could not own
something that was offered to the community in general.308

The court found that, while worship "may have yielded the feel-
ings of association, comfort, affection, companionship and love, these
subjectively emotional benefits cannot be bargained for."309 As in sev-
eral other tithing cases, the court recognized a potential constitutional
issue and delicately avoided it.310

Judge Robert J. Kressel had already given some discouraging dictum regarding tithing
in In re Sederstrom, 52 B.R. 448, 451 (Bankr. D. Minn. 1985).

300. Young, 148 B.R. at 888 n.2.
301. Id. at 897; see In re Sederstrom, 52 B.R. 448 (Bankr. D. Minn. 1985). Seder-

strom is a case that involved the interpretation of state exemption law. Sederstrom, 52
B.R. at 448. Judge Kressel noted in dictum that "church contributions [$100 per month]
while they may be appropriate are not part of basic needs nor appropriately made at the
expense of creditors." Id. at 451.

302. 489 U.S. 235 (1989).
303. Young, 148 B.R. at 890.
304. Id.
305. Id. at 891.
306. Id. at 891 n.7.
307. Id.
308. Id. at 891.
309. Id. at 893.
310. Id. at 894. The court stated that:

enforcement of executory promises between the church and its members either
by an award of damages or its alternative of specific performance, might raise
First Amendment problems. Enforcement puts the court in the delicate posi-
tion of not only differentiating between "religious" benefits and "secular" ones
but also putting a value on those benefits. While I only raise this as a fear, this
is the sort of inquiry which I believe is "fraught with the sort of entanglement
that the Constitution forbids."

Id. (citations omitted).
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Further, the Church/congregant relationship did not rise to the
status of an executory contract as there was no necessary relationship
between the debtor's contributions and the Church's behavior. The
court found that the "[Clhurch performed unsolicited [services] ...
independent of the debtor's contributions and in no way did the
[C]hurch change it's position in reliance on the debtor's continuing to
support the church."311 Moreover, in so far as the charitable contribu-
tions were tax deductible to the debtors, the court maintained that the
contribution was made without adequate consideration. The court
thus concluded that "charitable contributions cannot give rise to an
enforceable executory promise."3 12

The court then discussed the debtor's claim that "value" was re-
ceived in exchange for the contribution. The court, however, found
that "[t]he same amount of heat, air conditioning, education, and wor-
ship was available regardless of the debtor's contribution."3 13 If pub-
lic policy dictated that religious contributions were not inviolate and
also dictated that contributions in favor of organizations were at the
expense of creditors, then Congress should provide such legislative
guidance.3 14 The court stressed that it was "not thrilled about making
a church return contributions, especially under a statute titled 'fraud-
ulent transfers'" and that it was "not a pleasant task to require a
church to refund contributions."3 15 However, the "voice of Congress
was loud; property is value, [while] charitable contributions are
not."

3 1 6

The court in Young was also'critical of the 1986 Georgia decision
in Ellenberg v. Chapel Hill Harvester Church, Inc.3 17 The court in
Young found that the court in Moses took the role of policy maker in-
stead of the role of lawgiver.318 The court in Young interpreted Moses
to stand for the proposition that instead of Moses descending from
Mount Sinai, he descends from Peachtree Street with another com-
mandment - "THOU SHALT NOT AVOID RELIGIOUS CONTRIBU-
TIONS."319 The court in Young stated that the Moses court ignored
statutory text and definitions so that it could reach the "right" conclu-
sion that the many services the church provided the debtor comprised
property.320 The court in Young found this premise sentimentally ac-

311. Young, 148 B.R. at 893.
312. Id. at 895.
313. Id.
314. Id. at 896.
315. Id. (emphasis in original).
316. Id.
317. 59 B.R. 815 (Bankr. N.D. Ga. 1986).
318. Young, 148 B.R. at 896.
319. Id. at 895.
320. Id. at 895-96.
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ceptable and even defensible on social policy grounds, but, nonethe-
less, it comprised judicial usurpation of congressional direction.3 21

The court further stated that "[c]ourts have no business bending the
statute out of shape because they believe that Congress should or
might have written the statute a different way."3 2 2

The Church in Young appealed to the United States District
Court for the District of Minnesota.3 23 Similar to the bankruptcy
court, the district court found that the debtor received church services
regardless of whether they contributed to the Church or not.3 24 The
court noted that a moral obligation was not a legal obligation and that
the debtors did not receive reasonably equivalent value.3 25 The court
found the charitable contribution tax deduction an unpersuasive argu-
ment. The district court concurred with the bankruptcy court that
earlier case law glossed over statutory requirements to reach the
"right" results. 326

The district court, however, permitted the Church to raise the
First Amendment constitutional issues the bankruptcy court at-
tempted to avoid.327 While the bankruptcy court delivered one para-
graph of dicta on constitutional issues, the district court devoted five
pages.328 Specifically, the bankruptcy court stated that, if it decided
in favor of the Church, it would violate the strictures of the United
States Supreme Court's decision in Lemon v. Kurtzman3 29 by creating
government entanglement and by creating the necessity to value reli-
gious and secular benefits.330

The Church, on the other hand, alleged violation of the debtors'
free exercise rights and the First Amendment's Establishment Clause.
The Church alleged that the Bankruptcy Code discriminated against
religion, the bankruptcy court's order violated debtors' rights to freely
exercise their religion, and the order violated the debtors' "hybrid" free
exercise/free speech rights to support their religion.331

Judge Harry H. MacLaughlin noted that the bankruptcy court
was sharply critical of In re Moses and In re Missionary Baptist Foun-

321. Id. at 896.
322. Id.
323. Christians v. Crystal Evangelical Free Church (In re Young), 152 B.R. 939, 943

(D. Minn. 1993).
324. Young, 152 B.R. at 948.
325. Id.
326. Id. at 949-50.
327. Id. at 951.
328. Compare Young, 148 B.R. at 896 (discussing constitutional issues) with Young,

152 B.R. at 950-55 (discussing constitutional issues).
329. 403 U.S. 602 (1971).
330. Young, 148 B.R. at 894-95.
331. Young, 152 B.R. at 951-55.
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dation of America, two cases addressing the issue of religious contri-
butions in the context of section 548.332 Judge MacLaughlin found
that the bankruptcy court was critical of Moses and Missionary Bap-
tist because each court "ignored the statutory language in order to
reach the 'right' result."33 3 The district court in Young agreed with
"the bankruptcy court's conclusion that the other cases addressing
this issue have glossed-over the statutory requirements in order to
reach the 'right' result."334 Moreover, the district court relied on its
own precedent and found that "the benefits received [from the charita-
ble contributions] must be 'fairly concrete.' "3

The bankruptcy court did not discuss the Supreme Court's hold-
ing in Smith, which eviscerated the prior standard that a court subject
a government practice to "compelling scrutiny" to warrant interfer-
ence with religious practice. Smith installed, at least temporarily, a
new standard for valid and neutral law of general applicability. The
district court, however, stated that "[e]ven if Smith did not apply in
this case, the [c]ourt is satisfied that the Bankruptcy Code is designed
to advance a compelling government interest."336 Thus, if this case
were heard under the standard of Sherbert v. Verner,33 7 the district
court would have upheld the bankruptcy court's decision as "[t]he gov-
ernment's policy of allowing debtors to get a fresh start while at the
same time treating creditors as fairly as possible qualifies as a compel-
ling interest."338 The district court rendered its decision affirming the
bankruptcy court on April 14, 1993.

In re Newman,33 9 a case decided by the United States Bankruptcy
Court for the District of Kansas on April 20, 1995, is a "factual twin"
to In re Young.3 40 In Newman, the Chapter 7 Trustee sought to re-
cover $2,442.22 that the debtors had given to Midway Southern Bap-
tist Church ("Church").3 41 The court completed a section 548 analysis
and, while finding the "fraudulent" label as inapposite, the court found

332. Id. at 946.
333. Id. at 947.
334. Id. at 949.
335. Id. at 950 (quoting First NatI Bank in Anoka v. Minnesota Utility Contracting,

Inc. (In re Minnesota Utility Contracting, Inc.), 110 B.R. 414, 420 (D. Minn. 1990)).
336. Young, 152 B.R. at 954. See Donald R. Price & Mark C. Rahdert, Distributing

the First Fruits: Statutory and Constitutional Implications of Tithing in Bankruptcy, 26
U.C. DAVIS L. REv. 853 (1993); Carol Koenig, To Tithe or Not to Tithe: The Constitution-
ality of Tithing in a Chapter 13 Bankruptcy Budget, 32 SANTA CLARA L. REv. 1231
(1992); Bruce Edward Kosub & Susan K. Thompson, The Religious Debtor's Conviction
to Tithe as the Price of a Chapter 13 Discharge, 66 Tsx. L. REV. 873 (1988).

337. 374 U.S. 398 (1963).
338. Young, 152 B.R. at 954.
339. 183 B.R. 239 (Bankr. D. Kan. 1995):
340. 152 B.R. 939 (D. Minn. 1993); In re Newman, 183 B.R. 239,247 (Bankr. D. Kan.

1995).
341. Newman, 183 B.R. at 243.
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a historically sound four hundred year long public policy favoring the
recovery of certain transfers without any evidence of fraud.34 2 The
bankruptcy court stated that "the [clourt agrees with the Young
court's analysis." 3 43 The Church successfully asserted third party
standing to raise the debtors' Free Exercise Clause and Religious
Freedom Restoration Act ("RFRA") defenses. 3 44 The court relied on
the Supreme Court's decision in Smith and held that section 548 did
not offend free exercise as it was "neutral and generally applicable,...
even if it has an incidental effect on religious practice."3 45

The court also found the RFRA was not offended because section
548 did not burden or prevent "engaging in conduct or having a reli-
gious experience which the faith mandates."3 4 6 Specifically, the court
found that the "funds the trustee seeks to recover have already been
tithed to the defendant ... [and] [tihe debtors, in all likelihood, con-
tinue to tithe to the defendant."3 47 Furthermore, the court found that,
even if section 548 placed a substantial burden on the debtors' practice
of their religion, four hundred years of history revealed that section
548 "serves a compelling governmental interest."3 48

B. YOUNG AND THE EIGHTH CIRCUIT

Crystal Church pursued an appeal to the United States Court of
Appeals for the Eighth Circuit. Briefs were filed, and the rhetoric
flowed with accusations that the "government sticking its hand into
the offering plate is a breathtaking interference with the First Amend-
ment" and a "grotesque interference with the relationship between a
church and its members."3 49 The Church claimed that the court's de-
cision was "devastating interference" and an "odious" practice. 350

The Church filed its brief on July 9, 1993, relying on Lemon v.
Kurtzman35 1 and Sherbert v. Verner35 2 to circumvent the impact of

342. Id. at 245.
343. Id. at 247.
344. Id. at 248-49.
345. Id. at 249.
346. Id. at 251 (citing Graham v. C.I.R., 822 F.2d 844, 850-51 (9th Cir. 1987), aff'd

sub nom, Hernandez v. C.I.R., 490 U.S. 680, 699 (1988)).
347. Id.
348. Id.
349. Brief for Amici Curiae, Christian Legal Society, The National Association of

Evangelicals, Americans United for Separation of Church and State, Concerned Women
for America, The Baptist Joint Committee on Public Affairs, The Southern Baptist Con-
vention, The General Conference of Seventh-Day Adventists, and The Evangelical Lu-
theran Church in America at 4, 19, Christians v. Crystal Evangelical Free Church (In re
Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267).

350. Appellant's Reply Brief at 7, 2, Christians v. Crystal Evangelical Free Church
(In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267).

351. 403 U.S. 602 (1971).
352. 374 U.S. 398 (1963).
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Employment Division, Department of Human Resources State of Ore-
gon v. Smith.3 53 The Church repeatedly proclaimed that the govern-
ment did not have a compelling interest in maximizing distribution of
the debtors' assets to unsecured creditors. 35 4

The Trustee's brief was filed on August 9, 1993, and buttressed
the importance of the policy of disallowing a "gratuitous transfer."35 5

The Supreme Court first announced this policy in Hernandez v. Com-
missioner of Internal Revenue.3 56 Justice Thurgood Marshall, writing
for the majority, disallowed a claim for charitable deduction to the
Church of Scientology because an economic exchange quid pro quo oc-
curred.3 57 Justice Marshall relied, in part, on the Court's finding in
United States v. Lee,35 8 a social security case, establishing the princi-
ple "that even a substantial burden would be justified by the 'broad
public interest in maintaining a sound tax system,' free of 'myriad ex-
ceptions flowing from a wide variety of religious beliefs.' 359 In
Young, the Chapter 7 Trustee was not the government, and the un-
secured creditors were not the public purse. Yet, should the court find
the Church claim valid, not only would the unsecured creditors lose
their claim, but these creditors would also be allowed to write off their
losses against their tax obligation. This "hybrid" argument and finan-
cial transference from "sound tax system" and "sound bankruptcy sys-
tem" was not raised by the parties. In Hernandez, the Church of
Scientology crossed the line and entered a zone of commercial ex-
change because of the church's practice of assessing between pew
rents, building fund assessments, period dues, and contributions,
specified payments for High Holy Day services and tithes for torah
readings and for memorial plaques. 360 The Trustee's brief again criti-
cized Moses and Upreach Ministries for their "benevolent disregard" of
the language of section 548.361

Adding to the uncertainty of the district court's decision in Young
was the RFRA. Congress passed the RFRA on November 16, 1993,
with the intent to correct the Supreme Court's decision in Employ-
ment Division, Department of Human Resources of State of Oregon v.

353. 494 U.S. 872 (1990).
354. Brief for Appellant and Addendum at 14, 21, 23, 24, Christians v. Crystal Ev-

angelical Free Church (In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267).
355. Brief for Appellee at 5, Christians v. Crystal Evangelical Free Church (In re

Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267).
356. 490 U.S. 680 (1989).
357. Hernandez v. C.I.R., 490 U.S. 680, 683-703 (1989).
358. 455 U.S. 252 (1982).
359. Hernandez, 490 U.S. at 699-701 (quoting United States v. Lee, 455 U.S. 252,

260 (1982)).
360. Id. at 701-02.
361. Brief for Appellee at 13, Young (No. 93-2267).
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Smith.3 62 The language of the RFRA appeared to specifically provide
for retroactivity. 36 3 Commentators and at least one district court sug-
gest that the RFRA is unconstitutional. 3 64 At a minimum, the RFRA
"threatens a catastrophe of misgovernance" as it presents "a statute at
war with the Supreme Court's constitutional judgment."3 65 The com-
mentators take an unpopular position and conclude that RFRA "is an
effort to provide religion with a privileged status that the Constitu-
tion, for good reason, denies it." 3 66

Congress passed the RFRA to restore the Sherbert strict scrutiny
test that the Supreme Court exorcised in Smith.3 6 7 The RFRA pro-
vided that "[g]overnment shall not substantially burden a person's ex-
ercise of religion" unless it first demonstrates that "application of the
burden to the person" is the "least restrictive means" to further "a
compelling government interest."368 What stands at risk of being for-
gotten is that the Sherbert line of cases, until Smith, was in great part
limited to the collection of unemployment benefits. 3 69 Justice Sandra
Day O'Connor was just as willing to defend the compelling interest
test in Smith to uphold the government's position and to thus deny
benefits without overturning Sherbert.3 70

When the Congressional Budget Office reported that the RFRA
"would result in no significant cost to the federal government or to
state or local governments," the office may not have considered tith-
ing.3 7 1 The term "significant" is flexible and interactive. It raises the
question of quantum and significance. Tithing is tax deductible and
the government loses the opportunity to supplement its revenue base;
the church spends the tithe and, as a religious institution, pays no

362. 494 u.s. 872 (1990); Religious Freedom Restoration Act of 1993, Pub. L. No.
103-141, 107 Stat. 1488 (codified as amended at 42 U.S.C. § 2000bb (1993)).

363. 42 U.S.C. § 2000bb-3 (1993). Section 2000bb-3 provides in pertinent part, "Sec.
6. Applicability. (a) In General. - This Act applies to all Federal and State law, and the
implementation of that law, whether statutory or otherwise, and whether adopted
before or after the enactment of this Act." Id.

364. See Christopher L. Eisgruber & Lawrence G. Sager, Why the Religious Freedom
Restoration Act is Unconstitutional, 69 N.Y.U. L. REV. 437 (1994). In Flores v. City of
Boerne, 877 F. Supp. 355 (D. Tex. 1995), the district court found the RFRA to be a
violation of the Separation of Powers Clause, because Congress legislatively tried to
change the burden of proof established by the United States Supreme Court. Flores,
877 F. Supp. at 357-58. But see Belgard v. State of Hawaii, 883 F. Supp. 510, 513 (D.
Haw. 1995) (holding that the RFRA is constitutional).

365. Eisgruber & Sager, 69 N.Y.U. L. REV. at 444-45.
366. Id. at 476. See also Melissa Rogers, RFRA ON TRiAL, 90 LEBERTY 12 (Sept./Oct.

1995) (stating that the RFRA has been at issue in over 100 cases).
367. See 42 U.S.C. § 2000bb(b)(1) (1993).
368. 42 U.S.C. §§ 2000bb-l(a)-(b) (1993).
369. McConnell, 103 HARv. L. REV. at 1417.
370. 494 U.S. at 894-95 (O'Connor, J., dissenting). See Hernandez, 490 U.S. at 704-

13 (O'Connor, J., dissenting).
371. 3 UCSC & Ad, 103rd Cong., 1st Sess., (1993) at 1905.
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sales tax; the creditors, albeit not a unit of government, take a loss
and then take a tax deduction on their income tax returns for the loss.
This apparent "compelling interest" has not been raised by the
Trustee, United States, or reported decisions, but it is not de
minimus. 372

Each party filed supplemental briefs in the wake of the RFRA.
Because an unusual political coalition allowed Congress to reinstate
the compelling interest standard, the Trustee's power to "rifl[e]
through the collection plate of a legitimate religious institution" was
now limited to actual fraud.373 According to the Supplemental Brief
of Amici Curiae, the "RFRA has made what was previously a difficult
case into a fairly easy one" by reinstating the compelling state inter-
est/least restrictive means test.3 74 Nevertheless, the Trustee argued
that the RFRA changed nothing as the exercise of religion had not
been substantially burdened and the "compelling interest" was satis-
fied.375 The Trustee reminded the Eighth Circuit that the district
court had operated under the rule of Smith and had explicitly stated
that "even if Smith did not apply in this case," Appellee had indeed
satisfied the compelling interest test.376

Passage of the RFRA prompted the Department of Justice, on
March 22, 1994, to intervene on the side of the Chapter 7 Trustee.
The Department of Justice was prepared to argue that tithing
purchased nothing of value, and thus the Department of Justice sup-
ported creditors over churches. The Department of Justice supported
the position that gifts should be recouped "because the government
has a compelling interest in preventing debtors from giving away as-
sets of the estate during a period in which the assets should be pre-
served to pay the claims of creditors."3 77 The Department of Justice
further argued that free exercise does not "guarantee one person the
right to give another person's property away."378 The Department of
Justice concurred with the district court's assessment of section 548 in
finding that section 548 was "a law of general applicability that does
not discriminate against religion on its face or in its application."3 79

372. See Eisgruber & Sager, 69 N.Y.U. L. REV. at 455 (discussing raising the
"costless" issue in another context).

373. Supplemental Brief for Appellant at 1, 4, 6, Christians v. Crystal Evangelical
Free Church (In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267).

374. Supplemental Brief for Amici Curiae at 2, Young (No. 93-2267).
375. Supplemental Brief for Appellee at 5-6, Christians v. Crystal Evangelical Free

Church (In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267).
376. Id. at 8 n.7.
377. Brief for the Intervenor the Untied [sic] States at 3, Christians v. Crystal Evan-

gelical Free Church (In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267).
378. Id. at 12.
379. Id. at 18.
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Significantly, the Department of Justice took the burden of argu-
ing the role of the RFRA in the case, stating:

Even if recoupment were found to impose a 'substantial bur-
den' for purposes of Free Exercise analysis, the Church's
RFRA claim would fail in any event because the Trustee's re-
coupment of the Youngs' gift under Section 548(a)(2) is the
'the least restrictive means' to achieve a 'compelling govern-
ment interest.'3 8 0

This argument, coupled with the assertion that "if the Church prevails
on its free exercise claim here, the decision potentially could call into
question the government's right under various other laws to recoup, or
forfeit, property in the possession of religious institutions or individu-
als," which no doubt further aroused the ire of the religious and anti-
government right.38 ' The Trustee and the government briefs demon-
strated a better understanding of the complexity of the Bankruptcy
Code, but the Church had a higher power on its side.

The government's entry into the fray prompted at least three fur-
ther briefs in behalf of the Church. Senator Orrin G. Hatch, one of the
co-sponsors of the RFRA, filed a brief amicus curiae, excoriating the
Department of Justice for its support of the Chapter 7 Trustee and for
its disregard for congressional intent thereby reducing the RFRA to
"virtual triviality."3 8 2 Senator Hatch's brief reinforced the "compel-
ling interest" test with use of additional phrases including "para-
mount" and "of the highest order," "compelling state interest," and
"compelling governmental interest."3 8 3 The passage of the RFRA
shifted the ground for argument. It was no longer an issue that rea-
sonable value had been exchanged; now it was clearly a question of
whether receiving a maximum distribution to unsecured creditors
comprised a compelling state interest.

An Amici Curiae brief representing six groups unleashed an argu-
ment that revealed little understanding of the Bankruptcy Code. This
brief concluded that "[a] holding that [the government's interest] is
compelling, in what may be the first federal appellate opinion substan-
tively interpreting the Religious Freedom Restoration Act, would be
devastating to the [RFRA]."3 8 4 The Church of Jesus Christ of Latter-

380. Id. at 31.
381. Id. at 35.
382. Brief for Amicus Curiae United States Senator Orrin G. Hatch at 1, Christians

v. Crystal Evangelical Free Church (In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-
2267).

383. Id. at 2, 4, 6.
384. Response to Brief of Intervenor United States of America, for Amicus Curiae:

Christian Legal Society, Baptist Joint Committee on Public Affairs, Catholic League for
Religious and Civil Rights, Christian Life Commission of the Southern Baptist Conven-
tion, Evangelical Lutheran Church in America, National Association of Evangelicals,
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Day Saints also filed an Amicus Curiae brief and stated that "en-
larg[ing] the pool of funds for creditors" does not rise to the level of a
"paramount" interest.38 5

Oral argument was set in St. Louis, Missouri, for September 15,
1994. President Bill Clinton took a personal interest in the case, and,
in conjunction with the RFRA which he signed in 1993, ordered the
Attorney General to reverse gears. 386 On September 14, 1994, Attor-
ney General Janet Reno instructed the Justice Department to with-
draw its brief, which was done one half hour before arguments
began.387 In addition to drawing the attention of the press, the case is
somewhat of a cause celebre within religious and legal circles.

It was a lively hearing.388 The RFRA's sponsorship, Senator Ted
Kennedy and Senator Orrin Hatch, as well as the brief prepared by
Senator Hatch, prompted one judge to interject that he found it "hard
to believe, to go along my whole life and be disturbed if I agree with
Hatch on anything."38 9 Counsel for the Church was assisted by Don-
ald Laycock. The Church urged the Eighth Circuit to accept its hybrid
rights of association and free speech. Relying on BFP v. Imperial Sav-
ings,390 decided May 23, 1994, counsel argued that if the four hundred
year "ancient harmony" between real property, foreclosure, and fraud-
ulent conveyance should not be disturbed, then the 2,000 plus year
relationship of tithing was equally sacrosanct.3 91 More to the point,
counsel argued that BFP expanded the definition of value. Based on
the Eighth Circuit's questioning of counsel, it was apparent that the
court was split on the retroactivity of the RFRA.

and Traditional Values Coalition at 18, Christians v. Crystal Evangelical Free Church
(In re Young), 152 B.R. 939 (D. Minn. 1993) (No. 93-2267). Longtime observer of reli-
gion and the law, Douglas Laycock, was one of the three authors of the brief. Id.

385. Brief for Amicus Curiae, The Church of Jesus Christ of Latter-Day Saints at
12, Christians v. Crystal Evangelical Free Church (In re Young), 152 B.R. 939 (D. Minn.
1993) (No. 93-2267) (citations omitted).

386. Agency Watch: DOJ in a Switch, NAT'L L.J., September 26, 1994, at A16. Dur-
ing the summer of 1994, the Young case received national attention in an extensive
National Public Radio ("NPR") news story. Nina Tottenberg, broadcast on National
Public Radio (Summer 1994). On September 29, 1994, Nina Tottenberg of NPR had a
lengthy report with sound bites from President Bill Clinton, Attorney General Janet
Reno, and White House Counsel Joel Klein commenting on the RFRA. Nina Tottenberg,
broadcast on National Public Radio (September 29, 1994). See N.Y. TmEs, Sept. 16,
1994, at sec. B, 18:3; OIAHA WoRLD HERALD, Sept. 16, 1994, at 8.

387. Agency Watch: DOJ in a Switch, NAT'L L.J., September 26, 1994, at A16.
388. The following commentary and quotations derive from the hearing tape.
389. Tape of Oral Arguments before the United States Court of Appeals for the

Eighth Circuit, Christians v. Crystal Evangelical Free Church (In re Young), 152 B.R.
939 (D. Minn. 1993) (No. 93-2267) (on file with author) [hereinafter Young Oral
Argument].

390. 128 L. Ed. 2d 556 (1994).
391. BFP v. Imperial Savings (In re BFP), 128 L. Ed. 2d 556, 561 (1994).
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At the hearing, counsel for the Church attempted to distinguish
between the Bankruptcy Code definition of value and the tax code lim-
itations on charitable contributions. The Eighth Circuit responded by
asking, "So you are going to have it both ways, is that it?"3 9 2 Because
Smith reversed Sherbert and the RFRA reinstated Sherbert, the
Church had to demonstrate a substantial burden to religion and the
Trustee had to show a compelling government interest. The Church
argued that marginally increasing the payout to unsecured creditors
from 0% to 3% was hardly a compelling reason.

The Trustee's presentation was handicapped, and the Trustee
stated that "[u]ntil a few moments ago I had understood that the
United States Government would be carrying the laboring oar in this
argument and that I would be taking a very minor role."3 93 In re-
sponse to one justice's question for authority on a particular argu-
ment, the attorney for the Trustee stated, "Your honor I had hoped to
rely on the United States for case authority and I can't. Justice: They
haven't shown up. Attorney: They have run, for reasons unknown.
Justice: Someone spoke to them from on high. Attorney: That's
clearly correct." 394

The Trustee argued two compelling government interests. First,
the Trustee argued that the prohibition against the establishment of
religion would allow the debtor to pay the Church at the involuntary
expense of the creditors. Second, the Trustee argued that the Consti-
tution provided for uniform laws of bankruptcy with the twin goals of
providing the debtor a fresh start and treating the creditors in an eq-
uitable manner. The distribution to consumer unsecured creditors
would be on the order of 20 to 25% rather than the 3% indicated by the
church.

If the Eighth Circuit upholds the district court's decision in
Young, the Church will no doubt appeal to the United States Supreme
Court. If the Eighth Circuit decides in favor of the Church, it may do
so either on strict construction of the definition of property in the
Bankruptcy Code or on the constitutional free exercise issue. If the
Church is permitted to retain the tithe, it will have an impact on fu-
ture cases not only brought under the preference section but also
under sections 707(b) and 1325(b). Perhaps it will clearly preference
actions disclosed in the Statement of Financial Affairs, Questions 3
and 7, payments to insiders and gifts.3 9 5

392. Young Oral Argument, supra note 387.
393. Young Oral Argument, supra note 387.
394. Young Oral Argument, supra note 387.
395. See Oliver B. Pollak, Family Financing and the Legitimate Insider, 4 CON-

SUMR BANKR. NEws, July 6, 1995, at 9.
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The contending parties before the Eighth Circuit outlined the im-
portance of this case. Douglas Laycock in an amicus brief wrote, "A
holding that it is compelling, in what may be the first federal appellate
opinion substantially interpreting the Religious Freedom Restoration
Act, would be devastating to the [RFRA]."3 9 6 The withdrawn govern-
ment brief stated that "if the Church prevails on its free exercise claim
here, the decision potentially could call into question the government's
right under various other laws to recoup, or forfeit, property in the
possession of religious institutions or individuals."3 97

Rumanian emigre Andrei Codrescu, a modern-day Alexis de Toc-
queville quoted at the beginning of this Article, noted the coexistence
of materialism and spirituality in America.398 These principles clash
directly in Young. The purpose of the Bankruptcy Code's section 548
"is to enlarge the pool of funds for creditors by recovering gratuitous
transfers made on the eve of bankruptcy by insolvent debtors."3 99 On
the other side of the debate are the First Amendment's free exercise
and anti-establishment clauses. These issues are raised in a changing
atmosphere, climate, and ecology with regard to faith.

VI. BANKRUPT DONOR AND PLEDGES MADE BUT NOT
FULFILLED

Eli S. Jacobs pledged three million dollars to the U.S. Holocaust
Memorial Museum in Washington, D.C. In return for the donor's
pledge, the museum was to name the archives after Mr. Jacobs. In
March 1993, an involuntary bankruptcy was filed against Jacobs. Ne-
gotiations to settle the claim between the museum and the Chapter 11
Plan Committee broke down.400

The Chapter 11 Liquidating Trustee and the Plan Committee ob-
jected to the three million dollar claim of the United States Holocaust
Memorial Council against the debtor-donor. In response to the
Trustee's objection, the museum fied a motion for summary judg-
ment.40 1 The court found that the following issues precluded the mu-
seum's motion for summary judgment: 1) whether the pledge was a

396. Response to Brief of Intervenor United States of America for Amicus Curiae at
18, Young (No. 93-2267).

397. Brief for Intervenor the Untied [sic] States at 35, Young (No. 93-2267).
398. Andrei Codrescu, ROAD SCHOLAR 193 (1993).
399. Young, 152 B.R. at 953.
400. In re 375 Park Ave. Assoc., Inc., 182 B.R. 690, 692-93 (Bankr. S.D.N.Y. 1995).
401. Id. at 693. Novel issues of charitable giving and bankruptcy are increasing in

frequency. One court suggested that the charities screen donors, hold cash reserves
against the possibility of disgorgement, or acquire insurance to cover potential liability.
Scholes v. Lehmann, 53 F.3d 750, 761 (7th Cir. 1995). The bankruptcy of New Era
Philanthropy in Philadelphia provides yet another permutation of charitable giving -
bankruptcy nexus. See Joseph A. Slobodzian, It's a New Era for the Fund's Fallen Chief,
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fraudulent conveyance under state law and section 544(b) of the Bank-
ruptcy Code; 2) whether the pledge was an enforceable contract; 3)
whether the donee's use of the pledge as collateral for funds to con-
struct the museum comprised sufficient reliance on the pledge to make
the unilateral contract a binding obligation; 4) if the pledge made the
unilateral contract a binding obligation; 5) if the pledge was an execu-
tory contract; and 6) whether the Museum had a duty to mitigate the
loss by soliciting a substitute pledge. 40 2

VII. SUMMATION AND CONCLUSION

The Chapter 13 debtor's desire to tithe within the framework of
the Bankruptcy Amendments and Federal Judgeship Act of 1984
("BAFJA") may survive the rigors of "reasonably necessary expense"
and "disposable income." The Chapter 7 debtor who is caught between
public policy preference for Chapter 13 and the substantial abuse
standard of section 707(b) should be able to tithe so long as the sums
involved are not egregious. If at the time of filing bankruptcy, the
Trustee seeks to recoup donations, aka "fraudulent conveyances,"
under section 548, it appears that the logic of In re Young 40 3 and In re
Newman 404 have superceded In re Missionary Baptist Foundation of
America, Inc. 40 5 and In re Moses.406

The inevitable or best test for tithing may be to "view each case in
the totality of circumstances involved."40 7 Faith and sincerity, as evi-
denced by the length of time the debtor has been tithing, the social
and psychological investment of the family in the church, the loss of
church privileges, and an otherwise good-faith filing, would appear to
be the requirements for the survival of the right or privilege on the
part of the debtor to tithe either in Chapter 7 or 13.

The most practical and reasonable standard appeared in the
bankruptcy court's decision in In re Reynolds,408 a compromise in
which approximately 3% was suggested as acceptable tithing if all
other factors in the Chapter 13 case met the good faith standards. 40 9

However, leaving these issues to idiosyncratic evaluation and continu-
ing to avoid reconciling constitutional rights may have an unwanted

NA'L L. J., July 3, 1995, at A12; Joyce Mercer, Claims Against New Era, CHRON. OF
HIGHER EDUC., October 6, 1995, at A35.

402. 375 Park Ave. Assoc., Inc., 182 B.R. at 693-98.
403. 152 B.R. 939 (D. Minn. 1993).
404. 183 B.R. 239 (Bankr. D. Kan. 1995).
405. 24 B.R. 973 (Bankr. N.D. Tex. 1982).
406. 59 B.R. 815 (Bankr. N.D. Ga. 1986).
407. In re Johnson, 121 B.R. 91, 93 (N.D. Okla. 1990).
408. 83 B.R. 684 (Bankr. W.D. Mo. 1988).
409. In re Reynolds, 83 B.R. 684, 685 (Bankr. W.D. Mo. 1988).
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impact in the credit market which cares more "that the rule be settled,
and that parties be allowed to act accordingly in adjusting their [credit
granting] behavior" than they do about "constitutional rights, limits of
government's constitutional powers, etc."410 It is likely that the aca-
demic concern is greater than that of the financial markets. Interest
rates, a generally sound economy, and risk distribution adequately
take care of the unpredictable results of these cases, even though they
are at the heart of religion.411 Wisdom, heritage, and generosity may
suggest that, in "hard cases, the courts should err on the side of pro-
tecting religious freedom."412

Thousands of Chapter 13 plans have been confirmed and Chapter
7 plans discharged even though the charitable contribution line con-
tained a specific dollar amount. Such confirmations or discharges did
not rise to the level of judicial decision-making other than that re-
quired to confirm the plan or grant the discharge. Some Chapter 13
Trustees have established expense parameters and guidelines tailored
to income and family size that incorporate some charitable giving.4 3

The Bankruptcy Code, and more particularly, the amendments
and "reforms" that have followed on the heels of the 1978 law are the
product of protracted special interest legislation, the consumer credi-
tor, and various corporate lobbies.414 Combined, these groups assault
Congress, the Constitution, and the Bill of Rights. 415

Who looks out for the debtor's interests, which intrinsically are
underrepresented? The National Bankruptcy Conference is a mediat-
ing influence, and the Legal Service Corporation is fighting a battle for

410. Leonard J. Long, Religious Exercise as Credit Risk, 10 BANKR. DEV. J. 119, 169-
70 (1993-94).

411. When legislatures introduce new lending requirements, disclosure procedures,
interest rate caps, and other regulations that interfere with and control the lending
institution, lenders mutter about an unfriendly environment. But how often have the
institutions or the credit card companies withdrawn from the state or declined to do
business in the state? Moreover, prospective lenders could request a monthly budget
from borrowers and credit card applicants that details charitable giving. Debtors who
fail to accurately disclose and later file a Chapter 7 bankruptcy would face the conse-
quences of a false financial statement, section 523(a)(2), nondischargeability motion.
See 11 U.S.C. § 523(a)(2) (1995).

412. Thomas C. Berg, What Hath Congress Wrought? An Interpretative Guide to the
Religious Freedom Restoration Act, VuL. L. REv. 1, 49 (1994).

413. See Laughlin, supra note 71, at 16-21.
414. Charles Jordan Tabb, The History of the Bankruptcy Laws in the United States,

3 Am. BANKR. INST. L. REV. 5, 39, 41 (1995). See Oliver B. Pollak & David G. Hicks,
Student Loans, Chapter 13, Classification of Debt, Unfair Discrimination and the Fresh
Start After the Student Loan Default Prevention Initiative Act of 1990, DET. C.L. REv.
1617 (1993); David G. Hicks, The October Surprise: The Bankruptcy Reform Act of 1994
- An Analysis of Title 11 - The Commercial Issues, 29 CREIGHTON L. REV. 499 (1996).

415. Douglass G. Boshkoff, Fresh Start, False Start, or Head Start? 70 IND. L.J. 549,
559 (1995) (noting that October 1, 1979, was the "zenith for debtor protection senti-
ments ... [and that] the nadir is not yet in sight").
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its own existence. The debtor may also seek assistance from the Na-
tional Consumer Law Center in Boston, the National Association of
Consumer Bankruptcy Attorneys, and more recently from the Na-
tional Association of Consumer Advocates. The church, a third party
beneficiary, is well represented in the national legislature by lobbyists
and amicus curiae briefs.

It is interesting to note that an eastern seaboard liberal Democrat
and a western conservative Republican, one a Catholic and the other a
Mormon, could find common ground to propose the Religious Freedom
Restoration Act ("RFRA"). 416 Congress has legislated the Sherbert v.
Verner417 strict scrutiny test but has left it to the courts to apply their
own sensibility in a fashion similar to the classic obscenity definition
- "I shall not today attempt further to define the kinds of material I
understand to be [obscene] .... But I know it when I see it."41

8

The devil is in the details. Similarly, when the debtor's claim to
tithe has a "smell" about it, the claim to tithe is disingenuous, or the
debtor's credibility cannot carry the burden of the professed faith, the
court may interfere with the debtor's desire to tithe.

Tithing retains a quasi or intercaliary character. Inclusion of
charitable contributions in the budget indicates some sort of quid pro
quo, perhaps a quasi quid pro quo, insofar as money is paid for value
received. While spiritual comfort is more ethereal than rent, food, or
clothing, it is a real expense. Charitable contributions, quasi value in
character, retain their distinctivness in that they are also tax
deductible.

Houses of worship, whose spires and domes dot the American
landscape, as charitable institutions also employ risk distribution and
businesslike procedures. If a member is a no payer, low payer, or slow
payer and other members are more forthcoming, the church adjusts
its budget as does any other business entity. However, if the terms of
church membership mandate contribution and the services are not
available to non-contributors, then the service or product is real and
tangible. It seems that, where church contributions are entirely vol-
untary and the church does not issue recriminations if the debtor
should cease contributions, courts seem willing to interfere with the
debtor's charitable giving. It is an admittedly unstable balance, but in
civil society such is the price that must be paid for rendering unto
Caesar and Mammon while concurrently acknowledging that God's
collection plate plays a vital role.

416. Senator Edward M. Kennedy and Senator Orrin Hatch co-sponsored the Reli-
gious Freedom Restoration Act.

417. 374 U.S. 398 (1963).
418. Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).
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The thin thread that unites these cases is that, where payment is
required, it is clear that something of value is being conveyed. A close
reading of the cases reveals connections; however, the burden is on the
debtor to demonstrate the credibility and past life practices congruent
with charitable giving. The debtor's failure to carry that burden will
lead to dismissal or disallowance of the tithe.

The legal question of tithing has become a reality in American
life, different than the founding fathers worried about and yet occur-
ring more frequently as a legal issue in bankruptcy.419 While not as
evocative as women's reproductive rights, prayer in school, the creche
in public places, or pornography, tithing is at the juggernaut of con-
tending forces. Barring a bright line rule, tithing and bankruptcy will
require the utmost of judicial acumen to balance the various interests.

Should these issues reach the United States Supreme Court,
prayer may have as much effect as the vagaries of legal logic.
Supreme Court resolution of the Free Exercise Clause and the Estab-
lishment Clause has resulted in confusion, inconsistency, and vacilla-
tion as the Court is "legendary in [its] inconsistency."420 It is the
competition between flexibility and predictability that leads to confu-
sion.421 Moreover, the factual context and the composition of the
Court are as important as the constitutional principles involved.422

A partial list of solutions and standards short of Supreme Court
review or legislative intervention includes the following. First, estab-
lish a duration of tithing prior to filing bankruptcy that courts or the
Trustee may use to support the continuity and intimacy of the tithing
act to the debtor's life and spiritual style. This standard period would
be applicable to both Chapter 7 and Chapter 13 bankruptcy filings. As
in spousal impoverishment legislation, which has a look-back provi-
sion to identify fraudulent conveyances, the further in the past the
tithing commenced, the more acceptable the act and the less likely the
court will upset or interfere in current and future tithing or look back
to recoup.423 Second, as demonstrated in Young, in section 548 re-
coupment situations, the courts should allow the church to make a
showing that the tithe received in the year prior to the debtor's filing
bankruptcy is vital to the survival of the recipient church and that its

419. Susan Jill Rice, Bankruptcy: Is the Tithe the Lord's? ANN. SURV. OF BANKR. L.
221, 239 (1994-95 ed.).

420. Donald R. Price & Mark C. Rahdert, Distributing the First Fruits: Statutory
and Constitutional Implications of Tithing in Bankruptcy, 26 U.C. DAvis L. REv. 853,
887-917 (1993). See William P. Marshall, "We Know It When We See It" The Supreme
Court and Establishment, 59 S. CAL. L. REV. 495 (1986).

421. Marshall, 59 S. CAL. L. REV. at 497.
422. Price & Rahdert, 26 U.C. DAVIS L. REv. at 888-89.
423. Carol Koenig, To Tithe or Not to Tithe: The Constitutionality of Tithing in

Chapter 13 Bankruptcy Budget, 32 SANTA CLARA L. REv. 1231, 1256 (1992).
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recoupment would work a hardship on the church and its parishio-
ners. This balancing test would be similar, to the test Congress re-
cently enacted in the Bankruptcy Code regarding divorce and property
settlement agreements.4 24 Third, creditor rights should be considered
with the view to encouraging the extention of the minimum thirty-six
month plan to the sixty month plan, thus maximizing distribution to
unsecured claims while minimizing interference in tithing. Fourth,
debtors in financial trouble, embarrassed, and vulnerable and who are
tithing should be educated by legal counsel, community agencies, and
their spiritual leader, perhaps on the lines of the seven good years and
seven lean years, that saving for a rainy day is also ordained and that
tithing per se, although popularly conceded to be 10%, is not inextrica-
bly mandated at 10%. Finally, the subjective smell test, good faith
test, clean hands test, and "I know it when I see it" perception are still
appropriate abuse detectors in the hands of creditors, Trustees, and
judges.

VIII. EPILOGUE

This Article has taken the course of legal and historical analysis.
The 1978 Bankruptcy Reform Act stands as a watershed. Its depar-
ture from and modernization and liberalization of the 1898 Act and
the Chandler Act of 1938 set in motion new responses to old and new
problems. As these new responses were observed and the ripples of
change emanating from the 1978 Reform Act had unwanted or unex-
pected results, there was a tendency to overreact, and further reform
was engendered. As such, this process is analogous to structural dif-
ferentiation observed by sociologist Neil J. Smelser.4 25

Stephen L. Carter posed the question of "how we as a nation will,
in future, treat those whose religious devotion is a major motive force
in their characters when they seek to use their religious rhetoric in
the public square."426 In his book, tithing was not mentioned because
the tithing issue had not yet reached the United States Supreme
Court. Yet tithing, the transfer of wealth from a private individual to
a spiritual corporate entity, is one of the most demonstrative forms of
religious affiliation and faith; viewed most sardonically, tithing is eco-
nomic martyrdom.

424. See 11 U.S.C. § 523(a)(14) (1994).

425. See NEL, J. SMELSER, SociAL CHANGE IN THE INDUSTRIAL REVOLUTION (1959);
Neil J. Smelser, Sociological History: The Industrial Revolution and the British Work-
ing-Class History, 1 J. OF Soc. HIST. 17, 22-23 (1967-68).

426. STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: How AMERIcAN LAW AND
POLITICs TRIVIALIZE RELIGIOUS DEVOTION 263 (1993).
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Bankruptcy and tithing are couched in Biblical and faith lan-
guage. Is the debtor's plan filed in "good faith"?42 7 Chapter 13 plans
"may require some sacrifices by the debtor" or may require the debtor
to make "necessary sacrifices." 42 s The Chapter 13 debtor needs a com-
mitment to the plan.4 29 Noted authors Sullivan, Warren, and West-
brook invoke Matthew Chapter Six, verses nine through thirteen, The
Lord's Prayer - "As we forgive our debtors" which in some houses of
worship is replaced with the phrase "as we forgive our trespassers."43 0

The mention of "debtors" has a relationship to Deuteronomy and Le-
viticus, the Sabbatical year, and the forgiveness of debt provided every
seven years, but trespassing would appear to be more a question be-
tween neighbors than that of debtor-creditor relationships. The in-
quiry into the debtor's budget has been called "an inquisitorial
proceeding."43 1 Debtors "who feel compelled to tithe are at the mercy
of the individual bankruptcy judge."43 2

As we near the end of the second millennium, the language of
faith and the actions of the faithful develop within civil society. Time
once measured by Christocentric faith, B.C. (before Christ) and A.D.
(anno domini) are now joined by the more neutral B.C.E. (before the
common era), B.P. (before the present), and C.E. (common era). Our
republic has existed during the last ten percent of the common era.

The [F]ree [Elxercise [Cilause may well be the most philo-
sophically interesting and distinctive feature of the American
Constitution. Viewed in its true historical light, as the prod-
uct of religious pluralism and intense religious sectarianism
in the American states and colonies, with limited influence
from the rationalistic Enlightenment, the [F]ree [E]xercise
[C]lause represents a new and unprecedented conception of
government and its relation to claims of higher truth and
authority.

4 33

Facing the future, we contend with the undying issues that faced
Locke, Jefferson, and Madison, hoping that enough factions exist to
prevent the assertion of a majoritarian position that would deter and
exclude minorities. Justice William Brennan stated that the religion
clauses "are not self-defining."43 4 Government "has to stay away from

427. See In re McDaniel, 126 B.R. 782, 785 n.3 (Bankr. D. Minn. 1991).
428. In re Jones, 55 B.R. 462, 465 (Bankr. D. Minn. 1985) (quoting S. Rep. No. 65,

98th Cong., 1st Sess. 22 (1983)); In re Reyes, 106 B.R. 155, 157 (Bankr. N.D. Ill. 1989).
429. Reyes, 106 B.R. at 159-61.
430. See TERESA A. SULLIVAN ET. AL., As WE FORGIVE OUR DEBTORS, BANKRUICY

AND CONSUMER CREDIT IN AMERICA (1989).
431. In re Edwards, 50 B.R. 933, 942 (Bankr. S.D.N.Y. 1985).
432. Koenig, 32 SANTA CLARA L. REv. at 1246.
433. Tottenberg interview, supra note 35 at 275-76.
434. Id.
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trying to regulate religion, and religion has to stay away from butting
in on matters that are for government."43 5 History is full of bloody
episodes where the two collided. It is these kinds of episodes "that
prompted the [Firamers to write the prohibitions of the religious
clauses in the Constitution."43 6

435. Id.
436. Id.
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